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SUBROGATION AND LIMITATION* 


Subrogation is defined in Wilkins v. Gibson (1) by Justice 
Cobb as “arising in cases where the party claiming the 
right advanced money to pay a debt which, in the event of 
default by the debtor, he would be bound to pay, or where he 
had some interest to protect, or where he advanced money under 
an agreement, express or imp z EA KCAT gith the debtor 






or creditor that he would b 3 A Bs eh 3 and re- 
medies of the creditor.” tefineda:.subropation is either 
legal or conventional. nbeeatign, mtoe ignts of a 
creditor takes place only o% . benefit who," Seine whynself a 


creditor, satisfies the lien of a Prig? tregin paos e alse 
who extinguishes the encumbrances tier MEE Or /Ot 
obligor or surety who discharges] the « dibek “ae wee 

pays the debts of succession [Shin v. Budd (D27 the 
only cases of legal subrogation are provided for by Ss. 74 and 
95 of the Transfer of Property Act and the rest of the cases 
have to be decided under general principles of law. Conven- 
tional subrogation, on the other hand, arises under an express 
‘ agreeqnent that the person paying the debt would be subrogated 
to the rights and remedies of the original creditor. The nature 
and incidents of legal and conventional subrogation have been 
well discussed by Mukerji, J., in Gurdeo Singh v. Chandrikah 
Singh (3). 


t 


In the case of a mortgage, subrogation or substitution by À 
operation of law to the rights and interest of the mortgagee is 
by redemption and the question of [egal subrogation is studied 
with reference to S. 91 of the Transfer of Property Act where 
the list of persons interested in the equity of ices sta is given. 
by Mr. K. Ragimvacharyulu, M. A., B. L. 


1. (1901) 113 Gea 31: 38 S E 374. 2. S 14 N J Eq. 234. 
5 3. (1907) I IR 3% C 193, e 
. © 
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The right to edeki and the consequential rights are thus mainly 
statutory. Many~interesting and complex psoblems arise for 
consideration in a discussion oí the law of subrogation, viz., 
(1) who are entitled to the right of subrogation; (2) whether the 
right can be enforced in the same proceedings or whether a sepa- 
rate suit has to be filed; (3) whether partial subrogation can be 
allowed; (4) whether the subrogee is entitled to an assignment 
of the mortgage rights; (5) the amount that can be claimed by 
subrogation; and (6) the question of limitation within which 
the right could be enforced. Each of these questions is so very 
complex that the High Courts have not only differed from each 
other in the consideration thereof but different benches of the 
same High Court have after a good deal of deliberation thought 
fit‘io pronounce diametrically Opposite judgments under siinilar 
circumstances. The right of a puisne mortgagee to redeem has 
been considered only to be a right ancillary to that of working 
out his remedy against the mortgaged estate by foreclosure. It 
must be considered only a means of “securing the object of en- 
forcing his own claim by sale.” This view had a far-reaching 
effect as regards the time within which he could redeem the 
prior mortgagee. The decision in Nidhiram Bandopadhya vV. 
Sarbessur , Biswas (4) | followed in later cases by 
Krishnan, J., in Appayya v. Venkataramayya (5) and Madha- 
van Nair, J., jn Lakshmanan Chettiar v. Sellamuthu Naicker 
(6) has laid down that a subsequent mortgagee coming to 
redeem after 12 years from the due date of his own mortgage 
was barred. The right of subrogation with reference to a third 


party who took a mortgage to pay of a prior mortgage debt 


has not been uniformly decided and his right to use the _ latter - 


security for his own benefit has been denied in Kandaswami v. 
Venkata (7) by Spencer and Ramesam, JJ., but allowed by 
Devadoss, J., in Avudai Ammal v. Chinna Romaswami Naick 
(8) following the English case of Butler v. Rice (9). The Cal- 
cutta High Court in the recent case of Gobinda Chandra 
Basak v. Parasram (10) (Greaves and Cuming, JJ.) allowed 
subrogation following the English cases of Butler v. Rice (9) 





and Chetwynd v. Allen (1è). y 
4. (1909) 14 C WN 439. 5. (1924) 20 L W @20. 
6. (1924) 47M LJ 602. 7. (1925) 22 L W 238: Ad R 1925 M 1219. 
8. AIR 1925 M 129, 9.* (1910) 2 Ch. 277. j 
10. AIR 1926 C231 :%9IC116. 11. (1899) 1 Ch. 353, 
e eo, Š e 
e . ° 


` 
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The question, of limitation in suits naie to subrogation 
has tọ be studied, with reference to subrogation considered as 
a right enforceable by way of suit and subrogation used as a 
shield ip defence. The first is the subject-matter of case-law 
under Ss. 74 and 95 of the Transfer of Property Act and the 
second has reference to the doctrine of keeping alive under 
S. 101. 


The case of subrogation enforceable as a right and the 
question of limitation thereto seems to have been at first sight 
fairly concluded by the Privy Council case Mahomed Ibrahim 
v. Ambika Prasad (12). Such a right arises, as has been already 
noticed, in the case of a puisne mortgagee (S. 74), a co-mort- 
gagor (S. 95), a surety, a purchaser of the mortgaged premises 
though the purchase might afterwagds be set aside, tenants for 
life and lessees. The statutory charge given to a co-mortgagor 
has been extended in a number of cases by analogy to persons 
who under S. 82 of the Transfer of Property Act file suits for 
contribution, Dhakeshwar Prasad Singh v. Harihar Prasad(13), 
Kashi Ram v. Het Singh (14), Sti Maharaja Parbhu Narain 
Singh v. Babu Beni Singh (15) and Har Prasad v. Raghu- 
nandan Prasad (16). The Indian High Courts have uniform- 
ly given a charge in cases arising under S. 82, T. P „Act. Ghose 
in his Law of Mortgages thinks that the plaintiff in such cases 
occupies the position of an assignee of the origirml security ‘the 
character of which is not altered when the debt is discharged. 
But he doubts whether the extension of a charge analogous to 
that under S. 95 is a legitimate process (pages 396 and 397, 
oth Edition). : 

S 74, T. P. Act, enunciates the rule that “the subsequent 
mortgagee shall acquire in respect of the property all the rights 
and powers of the mortgagee as such, to whom he has made the 
tender”. S. 95, T. P. Act, says that “a co-mortgagor who redeems 
the mortgaged property and obtains possession thereof has a 
charge on the share of each of the other co-mortgagors in the 
property for his proportion of the expenses properly incurred 
in so redeeming and obtaining posgession.”” In the first place, 
S. 95 uses the word “charge” in reference to a commortgapdr 
who redeems the mortgaged property. Secondly, the clause 
“who redeems the mortgaged property and obtains possession” 

12. (1912)% LR 39, C 527 (P C). 13. (1914) 21 CL J 104. 
l4. (1914) I L R 37 A 101. 15. (1909) 14 C W N 361, 
16. (1908) I L,R 31 A 166. 
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has becasioned a good deal of trouble in the interpretation there- 
of. Ghose in his Law of Mortgages (p. 372) and Chatterji, 
J, in Raj Kamini Debi v. Mukanda Lal Bandapadhya °(1%) 
refer to the section as unsfilfully drawn up and 
clumsily worded. The conflict as to whether the section 
should be limited to cases of usufructuary mortgage was at last 
set at rest by the Privy Council case Ahmad Wali Khan v. 
Shamsh-ul-Jahan Begam (18) where it was held that “the sec- 
tion should be construed distributively to make the condition of 
obtaining possession apply only to cases in which the fulfilment 
is from the nature of the mortgage possible and in other cases 
to make the charge follow upon redemption.” The conflict as to 
what is meant by a charge, whether the co-mortgagor would 
be entitled to the rights of the mortgagee as such as under §.74, 
T. P.Act, is as yet not finally settled. It is necessary to discuss 
this question with reference to the converse case of redemption 
by a co-mprtgagor. 

As regards subrogation enforceable as a right in the case 
of a co-mortgagor, the Courts have in spite of the use of the word 
‘charge’ in S. 95 held that there is no difference in principle be- 

~- tween the cases of a subsequent mortgagee, a purchaser of the 
equity of redemption and that of a co-mortgagor who satisfies 
a prior mortgage and that the same principles of equity and 
justice apply fwide Raj Kamini Debi v. Mukanda Lal (17) per 
Chatterji, J. ] | 

We have next to consider the question of limitation to 
enforce the right of subrogation in suits by a puisne mort- 
gagee, auction purchaser, etc. The questions that arise in this 
connection are (+) whether the subrogee in such cases js an 
assignee of the mortgagee’s rights, (i) what is the starting 
point of limitation, and (4) the time-limit within which 
it should be enforced. The Privy Council in Mahomed 
Ibrahim v. Ambika Prasad (12) held that the plaintiff * who 

e paid the 1st mortgagee (It may be noted that the mortgage in 
tis onse did not ripen into a decree) must come within 12 
years of the date when the 1st mortgage is payable and ` that 
consequently plaintiffs rigfit of subrogation was barred under 
Art. 132,.Limitation Act. This case has been distinguished 
in a number of cases [refer Shib Lal v. Munni Lal (19), 

12. (1912) I L R.39 C 527 (P ©). 17. (1920) 57 I C 868. 
18. (1905YL R 33 I A 81 : 16ML J29 : PL R28 A4% (PO. 
19.° (1921) I LR 44 A 67. 
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Parvati Ammal v. Venkatarama Aiyor (20), Suryabhar v. 
Renuka (21) and Narayan v. Nathmal (22)-] 

° "The essence of the law of subrogation is that the party 
paying off a charge becomes in equity an assignee of the 
charge. The Patna High Court in Stbanand Misra v. 
Jagmohan Lal (23) has pointed out that the so-called subrogee 
has two rights, viz, (f) The right of reimbursement which 
arises on the date of payment and has to be discussed with 
reference to Ss.69 and 70, Indian Contract Act, and(2) the right 
of subrogation. Subrogation does not give him a fresh 
charge. The charge is already there and has to be enforced 
within the time prescribed (Das, J.). 

In Shb Lal v. Munni Lal (19), the rights of the subrogee 
are held to be akin to an assignee’g rights but there is no 
assignment express of implied. The rights of the subrogee 
could not accrue even before he paid any amount at all. The 
‘ subrogee acquires a charge not on the date when the prior 
mortgage was made nor when that mortgage could be enforced 
but on the date when he pays off the amount due to the prior 


mortgage. l 

The judgment of Wallace, J. in Parva Amma v. 
Venkatarama Aiyar (20) strikes a via media between the 
` interpretations above noticed. The subrogee is there held to 
be an equitable assignee of the charge entitled By a legal fic- 
tion to the charge as it stood on the date of the ‘assignment. 
“Tt is difficult to see how an assignment can have the effect of 
so to speak setting back the hands of the clock of evolution 
and reviving a form out of which the charge h&s already deve- 
lopedeso that the charge assigned is not the charge as an the 
date of assignment but some previous and outworn state there- 
of . . . The proper doctrine is that the subrogee steps into the 
shoes of, the prior mortgagee at the point where he 1s standing 


and takes over whatever rights and remedies he possesses at the. 


moment when the lien on the property is paid off. An assignee 
in equity cannot take something less than the rights of his 
assignor, since in the hands of the assignor the mortgage 
charge has taken a new lease of life through the decree white 
in the hands of the assignee it máy be already dead. In 
Mahomed Ibrahim v. Ambika Prasad (12) the mortgage charge 
12. (1912)a LR39C527 (PC). 19. (1921) IL R44A_ 67. 


20. (1924) 47 M L f 316. 21. (1925) 921 C 118. 
22. (1921) 65 I C 275. : 23. (1922) BIC A, 
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had hot ripened into a decree and it is hardly in point.” The 
learned Judge did not consider the question ef limitation in 
this case but he observes that the charge so acquired should Be 
enforced by a separate suit. In this judgment it would seem 
to be the opinion of Wallace, J., that the subrogee can enforce 
his right within 12 years of the date of the decree—the right 
being the right to bring the property to sale to discharge the 
decree debt. The learned Judge in the later case Mamullapalls 
Kotappa v. Pamidipati Kaghavayya (24) explains his view 
and observes that he meant only three years from the date of 
the decree. 


In Nathuram v. Sheolal (25) the Court held that the 
period of limitation is 12 years from the date of the rior 
mortgage or the date on which it can be enforced. 


In the later case Narayan v. Nathmal (22) the subrogee 
was held to acquire the rights under the decree and not the 
rights under the original mortgage. In Narayan v. Syed 
Hafiz (26) the, starting point was held to be the date when the 
prior mortgage fell due. 


The question was referred to a Bench in Suryabhan v. 
Renuka (21) and the Court following Shib Lal v. Munni Lal 
(19) and approving the observations in Parvati Ammal y. 
Venkatarama e4iyar (20) held that the puisne , mort- 
gagee acquired rights under the decree. “Before the time 
comes for pąyment a claim on the basis of the 
mortgage might be time barred. The result would be that where 
the condition: in,the prior mortgage is one of foreclosure, the 
puisne mortgagee would have to pay the prior mortgage debt 
without being able to recover it from the mortgagor or be 
foreclosed and lose the amount advanced to the mortgagor. 
Art. 132 would apply, 12 years being counted from the date 
when the money became due. The money can be Said to 
have become due to plaintiff and the right to foreclose in 


“default of payment to have arisen in his favour only when he 


made the payment and became entitled under S. 74 to the 
rights under the decree. ©The Privy Council case does not 
apply as new rights were created under the decree.” 


19. (1921) IL R 44 A 67. 20. (1924) 47 M L J 316. 
21. (1925) 92 I Ç 118. 22. (19219 65 I C 275, 
24. . (1926) 52 WL J 532. *25. (1917) 42 I C 7%. 


26. (1923) 87 I C 264, 


© 
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In Mamillaġalli Kotappa v. Pamidipati Raghavayya '(24) 
(Wallace and Madhavan Nair, JJ.) the Court held that 
the fact that a decree on the basis of the prior mortgage was 
obtaingd when the payment was made by the subsequent mort- 
gagee did not make any difference in principle. The period 
of limitation is the same as that for a suit,on the prior mort- 
gage itself. Mahomed Ibrahim v. Ambika Prasad (12) was 
followed, Parvati Ammal v. Venkatarama Atyar (20) ex- 
plained and Shb Lal v. Munni Lal (19) was dissented from. 


I have so far reviewed the case-law bearing upon the ques- 
tion of subrogation claimable as a right. I proceed to dis- 
cuss the various observations in the above suits and point out 
that, the doctrine enunciated in Mahomed Ibrahim v. Ambika 
Prasad (12) is highly anomalous and inequitable. It may be 
noted at the outset that the English law of subrogation does 
not point out any distinction in principle in cases arising under 
the head of legal subrogation whether it is the case of a puisne 
mortgagee, a co-mortgagor, an auction purchaser, or a surety. 
They are all treated as having been legally subStituted in the 
place of the prior mortgagee. The English Law treats them 
as assignees in equity and the Indian Law, except for certain 
judgments of the Allahabad and Nagpur Courts which hold 
that their rights are akin to those of an assignee, treats them 
as assignees of the prior mortgagee’s rights. * Whether we 
consider them as assignees in equity or representatives of the 
prior mortgagee, we are confronted with a situatior where 
their rights as assignees or representatives are denied to them. 
(1) The subrogee is. denied the right of conthuing the pro- 
ceediggs from the state at which the prior mortgagee has left 
them. We are concluded on this point by the Privy Council 
decision in Gops Narain v. Bansidhar (27) and the Madras 
cases Sundara Reddiar v. Subbiah Kowndan (28), Parvati 
Ammal’v. Venkatarama Atyar (20) and Avudai Ammal v. 
Chinna Ramaswami Naick (29). The ratio decidendi in thosee 
cases was that the decree obtained by the prior mortgagee Pe- 
ing satisfied, no one can execute a satisfied decree. In spite 
of the observations of the Privy Cduncil, the puisne mort- 
gagee who was a party to the prior mortgagee’s suit was al- 


12. (1912) I L R 39 C 527 (P ©). 19. (1921) IL R 444 67. 
20. (1924)e47 M L J 316. 24. (1926) 5 M L J 532. 
27. (1905) I L R 277A 325. 28. e (1912) A M L J 2. 
' 29, AIR 1925 M 129, 
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lowed'to continue the same proceedings in Shanker Rao v. 
Ganpat Rao (30) and Loola v. Pyare (31). * 5 

(2) The subrogee who is deemed to be an assignee for 
all practical purposes is again held to be an assignee of the 
rights under the prior mortgage and not of the rights under 
the decree. Thiseview is obviously wrong. Whether as an 
assignee or as a representative, the subrogee is entitled to the 
rights of the prior mortgagee as on the date of payment. In 
cases where the prior mortgage rights ripened into those un- 
der the decree, it is contrary to all principles of justice and 
equity to hold that the subrogee gets the rights under the 
mortgage and not those under the decree. ' This ‘sets back the 
hands of the clock of evolution’ in the words of Wallace, J. 
Whereas in the hands of the prior mortgagee, the rights und 
the decree are kept alive the subrogee in respect of the prior 
mortgage may find them barred. This aspect could not be 
considered in the Privy Council case as the prior mortgage 
therein had been discharged before it reached the stage of a 
decree. | : | 

(3) The third reason why the law of subrogation allow- 
ing the subrogee only the rights under the mortgage is anoma- 
lous is this Suppose the prior mortgagee filed a suit on the 
last day of limitation impleading the puisne mortgagee and 
brought the psoperties to sale. The puisne mortgagee or the 
auction purchaser whose sale happens to be set aside have to 
lose their remedy against the mortgagor or his representatives- 
in-interest. They get merely the rights allowed to them by 
Jaw under Ss. 69 and 70 of the Contract Act. The charge 
they are supposed to have acquired by the operation of law 
and the pplication of the doctrine of subrogation is evidently 
unenforceable as being barred. ‘A puisne mortgagee must thus 
perforce lose the amount he pays ‘to the prior mortgagee or 
allow himself to be foreclosed under the prior mortgigee’s 


, decree. 


° @) Where a co-sharer pays the entire revenue payable 


' upon an estate and brings a suit for contribution the Madras 


High Court in Raja of Visianagram v. Rajah Setrucherla 
Somasekhararafu (32) held that the co-sharer was entitled to 
a charge upon the shares of his other co-sharers but the 
charge was based on the ‘equitable doctrine end not on 


30. (1924) 80% C 283. 31. (1915) 33 I C 49%., 
32. (19037 I L R 26 M 686 : 13 ML J 83 (FB). 
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the law of subrogation. They observed that the charge was e» 
opiginally in #avour of the Crown only and the person who 
” made 'the payment coyld not get it by operation of law express 
or ynplied. The scope of Ss. 82, 95 and 100 of the Transfer 
of Property Act, the English, American, and Irish Cases were 
discussed and the Full Bench decisions of the Calcutta and 
Allahabad High Courts were dissented from. (Refer: to 
- pages 697-712 of: the learned judgment of Justice Bhashyam 
- Alyangar approved by the Full Bench.) The Full-Bench held 
that such a co-sharer is entitled in equity to a charge upon the 
shares of the other co-sharers for the excess amount paid by 
him. As a matter of law he was not so entitled as S. 35 of 
the Revenue Recovery Act did not provide a charge in his case. 
That section only referred to a bona fide mortgagee or other 
encumbrancer or any person not being in possession of the 


estate but bona fide claiming an interest therein adverse to the 
defaulter. 


[I have discussed at length the scope of the decision in 
Raja of Vistanagram v. Rajah Setrucherla Somasekhararaju 
(32) ‘followed in the later cases of Alayakammal v. Subba- 
roya Goundan (33) and Puthempurayal Amman Pariyayi ` v. 
Pakran Haji (34) to point out the anomaly that a co-sharer 
who paid some money charged upon immoveable property aud 
‘has no ‘legally enforceable charge is by the invocation of the 
doctrine of equity given a charge within” the meaning ‘of 
Art. 132 of the Limitation ‘Act capable of being enforced 
within 12 years /rom the date of paymeni, while in the case of 
a person who paid the amount due under a mortgage and who 
isenttiled in law to have a charge upon the property for the 
amount so paid, is denied: the right of enforcing it within 
12 years of the date of payment. 


Ghose in his Law of Mortgages at page 397 with refer- 
ence to suits for contribution under S. 82 of the Transfer pi 
Property Act says that there is a singular divergence of opinion 
in America with respect to the question of limitation, that the 
better opinion prevailing is thate person bound only to pay 
a portion of the mortgage debt acquires on redemption the 
same rights as the mortgagee, and that the period of limita- 
tion will not be either longer or shorter. It is hard to under- 

, (1903)eI L R 26 M 68 : 13 ML] 83 (F B). 
33. (1905) IL R 28 M 493 : 155M L J 219. 
‘ 34. (1982) 24 M L J 548, š 
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stand why the learned author calls it the better opinion in view 
of the fact that subrogation itself is an equitable right and that 
the charge given by such a doctrine is rendered nugatory bY 
the application of the law of limitation in many cases. The 
doctrine of subrogation, legal or conventional, was intendea 
not only to safegugrd the rights of persons who ‘redeem a 
prior mortgagee but also to allow them a priority against subse- 
quent encumbrancers and it is really deplorable that what is 
given with the right hand is snatched away by the left under 
the guise of limitation. 


In this anomalous state of things, it is necessary that the 
legislature should interfere to protect the rights of auction- 
purchasers, puisne mortgagees and others interested in redeem- 
ing a prior mortgage. It ould not be too much to suggest 
that Ss. 74, 82 and 95 may be consolidated as the principle 
underlying each of these sections is the same, thereby avoiding 
a discussion as to the difference in the wording of the diffcrent 
sections and thus giving all the persons interested in redeinp- 
tion the right Sf subrogation and priority which they are 
entitled to in equity. I would also suggest a new article to 
be introduced into the Limitation Act providing 12 years as 
the period ef limitation from the date of payment in suits re- 
lating to subrogation. It would thus in equity be the best 
possible solutidh of all the complicated problems relating to 
the law of subrogation, as giving complete protection to the 
interests of innocent puisne encumbrancers and -auction- 
purchasers. 

Now coming to the question of subrogation held up a3 a 
shield in defence, it may be noted that the doctrine of Merger 
enunciated in Toulmin v. Sieere (35) was held not to be applica- 
ble to India in the Privy Council case of Gokaldoss v. Puranmal 
(36) and even in England in the later cases of Thorne v. Cann 
(37) and Liquidation Estates Purchase Co.* v. 
Willoughby (38) the doctrine has been doubted. S. 101, Trans- 
fer of *Property Act, has made it clear that the prior mortgage 
can be kept alive where the intention is either express or im- 
pled and in all cases the présumption of keeping alive is drawn 
where it is for the benefit of the person claiming it. 

There cannot be any limitation where the prior mortgage 
is kept alive as a shield. In fact all the cases with reference 


eg O D 
35. (1817) 3 Mer. 2I® 36. (1884)L R 11I A 126 : ILR 10 C 1035(P C) 
e 37. (1895) ACI © e 3B. (188) A CR. 
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to this aspect of the question have been decided without any 
reference to the question of limitation. The Privy Council in Het 
Ram v. Shadi Ram (39) decided under S. 89 of the Transfer of 
Property Act that the decree in favour of the defendant prior 
mortgagee could not be held up as a shield as the decree was 
not executed and was barred by limitation, and the mortgage 
could not be set up as a shield as it contravened the provisions 
of S. 89, Transfer of Property Act. As the decree-holder 
slept without taking any steps under the decree and without 
bringing the property to sale, the Privy Council thought fit 
in equity to deny the right of keeping alive to such a mortgagee. 
In the later Privy Council cases Musummat Sukhi v. 
Gulam Safdar Khan (40); Lala Mairu Mal v. Durga Kunwar 
(4f) and in the Madras cases Avathoraman Kutti v. Ithtkapa- 
raninl Uthan (42), Chidambara Nadan v. Muni Nagendrayyan 
(43) and Suppan Sokkayya Bhattar v. Suppu Bhattar (44) the 
prior mortgage was kept alive even beyond the period of limita- 
tion. In Venkataramana Reddi v. Rangiah Chetti(45) the question 
of limitation was raised and Sadasiva Aiyar, J.» after carefully 
examining all the decisions bearing upon the question, held 
that the purchaser in execution of the lst mortgage decree 
was entitled to set up the amount paid as a shield, irrespective 
of the question of limitation. The learned Judge quoted the 
words of Richards, C. J., in Chhagan Lal «w. Muhammad 
Husain Khan (46). The very metaphor of the shield indi- 
cates the distinction. A man does not attack with the shield 
but defends with it. In Sambhu bin Hanmanta v. Nama bin 
Narayan (47) Chandavarkar, J., strikes a dissentient note. 
The learned Judge held that the lien of a person who paid tie 
first ‘mortgage came into existence on the date of payment and 
that the lien could not be set up as a shield by the defendant 
if 12 years had elapsed after the date of payment. It may be 
noted, however, that the observation of the learned Judge was 
obiter, the case being decided against the plaintiff on the 
ground that the defendant acquired rights by adverse posgts- 
sion having entered into possession in pursuance of an tnrevis- 
tered sale deed after dischargin@ a prior mortgage on the 
property. : 


f 


39. (1918) 35 MLJ1(P © 40. (1921) M W N 45 (PO. 
pa oe A a 42. (1920) M W N 143. 
43. (1920) M W N 534. 44. (1918) M WN 41. 

45. (1920) M W N 15. 46. (1919) I.L R 41 A 456 (F B). 


A 47. (1911) I L Re35 B 438. ° 


12 THE MADRAS LAW JOURNAL... ° tvor. 


Thé iaw seems to be uniform except for the obiter dicium- 


" of Chandavarkar, J., in Sambhu bin Hanmania t. Nama bm. 


Narayan (47). But we are confronted with a recent deci- 
sion of Madhavan Nair and-Wallace, JJ., in Mamillapalli Kotap- 
pa v. Pamidipati Raghavayya (24) where a second mortgaget 
who had discharged a prior mortgage was held not entitled in a 
suit for redemption by a mortgagor to keep alive the first mort- 
gage on the ground that his right to enforce the prior mort- 
gage was barred as the suit was brought 12 years after the 
date when the prior mortgage became enforceable. This 
view is entirely unsound in view of the general law of subro- 
gation relied upon as a shield in defence and in the light of the 
learned remarks of Sadasiva Aiyar, J., ïn Pingals Venkatarama- 
na Reddi v. Kotigari Rangiah Cheiti (48) and in fact tht 
Privy Council.in Lala Matru “Mal v. Durga Kunwar (41), 
the Madras High Court in Avathoraman Kutti v. /tnkaparam- 
bil Uthan (42) (Seshagiri Aiyar and Moore, JJ.), Suppan 
Sokkayya Bhattar v. Suppu Bhattar (44) (Wallis, C. J. and 
Ayling,. J.) and other cases allowed the doctrine of “Keeping 
alive’ to be applied in cases where the 1st mortgage was clearly 
barred. A question of limitation properly arises in the case 
of a plaintiff who tries to enforce a right againgt the defendant 
arid it is opposed to principles of justice and good conscience 
to hold, that it applies to the rights claimed by the defendant in 
defence. The only exception to the rule is in the case of set 
off (O. 8, R. 6). But it is not an exception at all .if we 
note that the statement in such cases is treated as a plaint and 
required to be stamped as a plaint. Even in such cases an 
equitable set off is allowed beyond ‘time. 


6 
We may fairly well conclude in spite of the obiter dictum 
of Chandavarkar, J.. and the judgment of Madhavan Nair, J.. 
in Mamillapalli Kotappa v. Pamidipati Raghavayya (24) tnar 
the question of limitation does not arise where the prior moft- 
gage is set up as a shield in defence. 


Next we have seen that owing to the clumsy wording .of 
S. 95 a conflict arose as to whether the section applied merely 
to cases where possession has been obtained by the subrogee. 
In deciding claims for contribution by co-mortgagors with 


24, (1926) 52 M L J 532. 
41, (1920) M W N 338 (P O). 42. (1920) M WON 18. 
44. (1918) M W Nel. 47, (1911) TL R 35 B 438.. 
48. (1920) 70 I C212 at 216... 
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reference to simple mortgages, the High Court held that Ss.°82 
and 100 are the properly applicable [vide Bhagwan Das 
v. Har Dei(49)and Har Prasad v. Raghunandan Prasad (16) ]. 

The confljct has been fortunately set at rest by the interpreta- 
tion of the Privy Council in Ahmad Wali Khan v. Shamsh-ul- 
Jahan Begam (18). The use of the word ‘charge’ in the section 
ig again unhappy. A literal interpretation of the section 
would seem to mean that the co-mortgagor acquires a charge 
on the date of payment and that the period of 12 years pres- 
cribed by Art. 132 commenced from the date of payment. The 
absence of any such wording ‘shall acquire in respect of the 
property all the rights and powers of the mortgagee as such’ 
also indicates that the period of limitation is different for both 
the secflons. But the Courts have held that in spite of the 
use of the word ‘charge’ the co-mortgagor is.also a subrogee 
for the purpose of limitation. In spite of the application of 
the reasoning of S. 74 by analogy, , the conflict was 
not happily set at rest. Subrogation ` arises by re- 
demption and the subrogee is himself entitled to be redeemea 
by the other co-mortgagor under S. 95. If the co 
mortgagor who redeems the prior mortgagee is a subrogee 
and has the rights of the prior mortgagee as such, it would be 
anomalous to hold that Art. 148 of the Limitation Act is not 
applicable to redeem such a co-mortgagor. In faet, the deci- 
sions of the different High Courts are singularly divergent on 
this point The Allahabad High Court in KAtali Ram v. 
Taik Ram (50) and Surat Singh v. Umrao Singh (51), and the 
Calcutta High Court in Raj Kamini Debt v. Mukanda Lal 
Bandapadhya (17) held that Art. 148 applied to such a case. 
The Calctitta High Court in Purna Chandra Pal v. Barada Pro- 
sanna Bhattacharjya (52), the Madras High Court in Muma 
Goundan v. Ramasams Chetty (53), the Patna High Court in 
Ram Nerain Rat v. Ram Dent Rat (54), the Lahore 
High Court in Wasir v.Géirdharé (55), the Bombay High Court 
in Vasudev v. Balaji (56) and subsequent cases have .held 
that Art. 148 is not applicable as the co-mortgago: 

16. (1908) I LR 31 A 166. 


17.. (1920) 571 C868. 18. (1905) LR33IA8l :16ML J 269 (PC) 
49, (1903) IL R 26 A 227. 


50. (1916) I L R 38 A 540. 51. (1922) 20 A L J 611. 
52. (1918)' IL R46C1ll. 53, (1918) I L R 41 M-650:34 M L J 528. 
54. 


A I R 1923 Pat 98. 55.' A I R 1923 Bah 311. 
- > 56. (902); I L R 2 B 50i 
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by pdying the prior mortgagee becomes only a charge-holder 
and Art. 144 is the proper article applicable} The conflict as 
already noted is mainly occasioned by the use of the word 
‘charge’ in S. 95, Transfer of Property Act. r 

In conclusion it is suggested that the legislature should 
interfere and set qt rest the conflict arising with regard to each 
of the questions above discussed at an early date so as to safe- 
guard the interests of persons redeeming prior mortgages and 
claiming subrogation in respect of the same. 


K. RAGHAVACHARYULD, 
Pleader, Cocoanada. 


SUMMARY OF ENGLISH CASES. 


In re Sikes. Moxon v. CrossLEY, (1927) 1 Ch. 364. 

W'sil—C onstruction—Bequest of ‘my piano—Piano subsc- 
quently sold and new one purchased—New piano whelher 
passes to legatee. 

A testatrix provided by her will as follows:—‘T bequeath 
my piano to E . . . ” At the time she made her will 
she possessed a ‘player’ piano. Subsequently she sold the same 
and purchased a piano known as an electric motor player piano 
which she refained down to her death. The question arose 
whether the new piano passed to the legatee. 

Held that when making the bequest of ‘my piano’ the testa- 
trix referred to a particular thing and intended to give a partl- 
cular piano theh in her possession and no other, and that conse- 
quently the new piano did not pass to the legatee. e 





In re A DEBTOR, (1927) 1 Ch. 410. 
Company—Liquidation—Monaging Director obtaining 
judgment against company—Fraudulent preference—Liquida- 
prs claim against Director—Set-off whether can he pleaded. 
“If a creditor of a company receives payment of the sum 
due to him in such circumstances that the payment amounts to 
4 fraudulent preference, the position is that he has no right to 
receive his debt in full, but has a right only to be paid a dividend 
on his debt pari passu with the other creditors: the decision of 2 
the Court, in a winding up subsequently supervening, that the 
payment to him evas a fraudulent preference, must necessarily 
amount to a decision that he had no right to receive his debt in 
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full, but had a right only, in the circumstances, to claim ° pari 
passis, with the o creditors”. 

Held, that the Managing Director of a company in liquida- 
tion wag not entitled to set-off against the claim of the liquidator 
for the money which he had wrongly received in full, a claim 
to be paid under his judgment an equivalent qmount as a debt. 


In re ERRINGTON. Grpss v. LassaM, (1927) 1 Ch. 421. 


Will—C onstruction—Bequest of residuary esiate—C odicu 
—Provision as to who should take after legatee’s decease—Sub- 
stitutional gift—Mode of distribution. 

A testator after reciting.in his codicil that by his will his 
daughter E was entitled to one-third part of his residuary estate 
declared that she should be entitled @nly to the income of such 
estate and that after her decease the same should be divided 
between his daughters J and S or “if dead, between their issue, 
share and share alike’. The testator died in 1888, J in 1925, 
and E one year thereafter. J left numerous children and 
grandchildren. The question arose how E’s share was to be 
divided. 

Held, that the codicil must be incase as if the testator 
provided that the property was to be divided betweerf the two 
sisters, but that in the event of either being dead at the time 
of the distribution the issue of that one were to ‘stand in her 
stead and take by way of substitutional gift; that only those of 
J's issue could be substituted who were living at her death or 
who were born after her during the lifetime of E and they 
would take in equal shares per capita. 

[rm re Hutchinson's Trusts, (1882) 21 Ch. D. 811 applied. 





in re CHARTRES. FARMAN v. BARRETT, (1927) 1 Ch. 466. 
Will—C onstruction—Bequesi to class—Class how to be 
determined—Rule of convenience. 


A testator bequeathed his residuary estate to is bias 
and directed that the income for twgnty-one years from his 


decease should be paid to his daughter and his son R. By 


another clause it was provided that after the expiration of the 
said period a portion of the trust funds was to be taken by the 
child or children or remoter issue of Rin such manner as R 
by his will might direct and thas in default of appointment for 


all R’s children ‘who -being sons attain the age of -twenty-one . 


e «@ 
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\years or being daughters attain that age or marry’. The testa- 
tor died on March 11, 1905 so that the tw ne years SA 
expired on March 11, 1926. R had an only son born in March 


. 1895. In 1924 R released his power of appointment. In 
. 1925 A died having by his will appointed F and R as his execu- 
tors and bequeathed the estate to them upon trust with a direc 


tion that the income after paying the funeral and other expenses 
should be paid to R. 

Held, applying the rule of convenience that the class is to 
be determined at the earliest possible time, that 4’s executors 
were entitled to the estate and that R’s future children if any 
will not be entitled to participate in the fund. 

: (ee 

SABATER v. TRADING Co., (1927) 1 Ch. 495. ° 

Company—Foreign company having office in England— 
Administrative activities carried on—Business activities nowhere 
carried om—Action against company—Service of writ on 
Managing Ditrector—V alidity—Eniry in  register—E fect 
—Companies (Consolidation) Act, 1908, S. 274. 

Where a foreign company had an office in London at 
which certain administrative activities were being carried on 
and it appeared that there was no other place anywhere | at 
which the company was carrying on trading activities and in 
an action @gainst the company the writ was served on the 
Managing Director at the London Office. 

Held, that the company must be _ held to 
be carrying on a business in England and 
that serviceeof the writ on the Managing Director was proper 
Service within the meaning of S. 274 of the Compagies Act: 
that at any rate there was valid service because under the sec- 
tion if once a company had an established place of business in 
England it would be bound by the service, even if it ceased to 
carry on business, so long as the name of the nomfnee, the 
Managing Director in this case, remained on the register. 





KEPPEL v. WHEELER, (1927) 1 K. B. 577 (C A). 

Principal and Agent—Agent to sell property—Duty .to 
disclose information to principal—Breach of duiy—Damages 
— Bona fide mistake of agent—Commission when can be 
claimed . 


When. agents are emplayed to find a purchaser for a pro- 


, perty their position as agents cannot definitely end at any time 


d 
u]. THE MADRAS LAW JOURNAL. 17 


short ‘of: the time when-a definite: -binding.contract is enteredss mh 0# 
into, and exchanged: if in the interval they receive information -.. - 4 
which tends to show that the value of the property is greater 
than bad been supposed « or is otherwise of a nature to influence 
materially the judgment of the principal in going on with the 
contract they.are bound to communicate that information to 
their principal; if they do not do so they are guilty of a breach 
of their duty as agents and are consequently liable for damages. 
The amount of damages is the difference between the amount 
which the vendee gave and the amount which the person mak- 
ing the subsequent offer would have given if the agents had 
done their duty. 


eHeld, on the ee -that as the agents had 
acted in good faith and as the tramsaction was completed and 
the principal had the benefit of it they were entitled to claim 


their commission. 





PUTSMAN v. TayLor, (1927) 1 K. B. 634. 


Restraint of trade—Agreement of service—Promise nol 
to carry on trade jor five years—Vahdity—Doctirine of sever- 
ability. ° 


A contract of service provided that after the determina- 
tion of the period of employment. the employee “should nol for 
five years carry on any business similar to that of the employer 
or be employed by D or be employed 1 in any capacity by any 
person, firm or company carrying on a business similar to that 
of the employee in places 4, B or C. 


e C] 

Held, that the promise not to take service in place 4 for 
five years was not one in restraint of trade and that the same 
was enforceable as a distinct and severable contract. - 


Per Salter, J—‘The doctrine of severability is not con- 
fined to contracts of service, nor to contracts in restraint pf° 
trade. If a promisee claims the enforcement of a promise 
and the promise is a valid promise gnd supported by considera- 
tion the Court will enforce the promise notwithstanding the e 
fact that the promisor had made other promises supported by 
the same consideration which are void and has included the 
valid and invalid promises in one document........ Whether 
the promise is a separate promise or not depends on the langu- 
age of the document. We have to see whether the severance, 


c So 


18 THE MADRAS LAW JOURNAL. ` [vor.. 


alters, fhe original meaning and,,effect of the ee ee 
limits the sphere of its operations”. ba 
“The question whether a covenant in restraint of trade 
is unduly wide, though depending on questions of fact, is akl 
ways treated as a matter of law. -The limits in time and 
space, the nature and agreed duration of the. employment, -and 
all the circumstances must be considered together, the onus be- 
ing on the employer to show that the covenant is not t>o 
wide”. 
[The decision was confirmed by the Court of Appeal on 
a construction of the entire covenant without regard to the 
doctrine of severability. See (1927) 1 K B 741.] 





d 

BEHUKE v. Bene Suiprine Co., (1927) 1 K B 649. 

Sale of goods—Goods’ whether include ship—Contraci 
for sale of ship—Specific performance—Sale of Goods Act, 
1893, Ss. 52 and 62. 

The expregsion “goods” is defined in S. 62 of the Sale of 
Goods Act, 1893, as including “all chattels personal other than 
things in action and money”. 

Held that a ship is a chattel personal and comes within the 


definition of goods and that specific performance could be grant- 
ed of a contrac for the sale of a ship. 





Lacan NavicaTion Co. v. LAMBRG BLEACHING, 
DYRING AND FINISHING Co., (1927 ) A C 226, 

Nuasance—+x batement of—Raising banks of canal to pre- 
vent flooding—Adjoining lands flooded—Act whether amounts 
to mutsance—Statutory powers—Principles regulating abatement 
of nutsances. l 

The plaintiffs the Lagan N avigation Company who 
were authorised by Statutes to keep a canal in good and °sub- 
stantial repair and in an efficient state for purposes of naviga- 
tidn raised the coping and embankment of one of their locks in 
order to prevent flood water coming down its reach. During, 
a heavy flood in that part df the country the defendants who. 
were owners of adjacent lands entered on the lock and cut 
channels right along the length of the lock on both sides so that 
the flood water might reach the lower reaches of the channel. 
In an action by fhe Lagan Navigatiorf Company for an 
injunction and for dåmages: , 
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“uiFeld! that ` the ° eréction'* of =the ‘banks Having" 
been, made der the statutory powers’ in ‘order’ 
to secure the proper nayjgation of the lock, the plaintiffs were 
not guilty of creating a nuisance on their property; that assum- 
ing that the erection of the banks with the resultant flooding 
caused by them was a nuisance the defendants were not entitled 
without giving any notice of their intention to enter on, the bank 
of the canal in the manner they did and cut drains on the lock. 

Per Lord Atkinson :—“The abatement of a nuisance is a 
remedy which the law does not favour and is not usually advisa- 
ble and its exercise destroys any right of action in respect of 
the nuisance ........ The defendants have violated every 
pringiple touching the abatement of nuisances. They gave no 
notice of their intended action. They have not proved that 
they did not do any unnecessary damage. They have not 
proved that there was not an alternative method to reduce the 
flooding of their lands.” 


Morris v. Harris, (1927) A. C. 252. 

Company—Order of Court avoiding dtssolution—Effect on 
acts done during tmterval—Compamies (Consolidation) Act, 
1908, S. 223 (1). ° : 

S. 223, Sub-S. (1) of the Companies (Consolidation) Act, 
1908 runs thus: “Where a company has been dissolved the Court 
may at any time within two years of the date of the dissolution, 
on an application being made for the purpose by the liquidator 
of the company or by any other person who appears to the Court 
to be interested, make an order, upon such terms as the Court 
thinks fit, declaring the dissolution to have been void, and there- 
upon such ptoceedings may be taken as might have been taken 
if the company had not been dissolved”. 

Held by the majority of the House of Lords (Lord Shaw 


and Lord Wrenbury dissenting) that an order of the Court, 


under the above section avoiding a dissolution do not affett 
the validity or the contrary of steps taken during the interval 
between the dissolution and its avoldance. They must still 
depend on the facts existing and the rights arising before and 
independently of that order. 

Per Lord Blanesburgh :—“The company is restored to 
life as from the moment of dissolution but, “continuing a conve- 
nient metaphor, it remains buried, unconscious, asleep and 
powerless: until the order is matje which declares the dissolu» 

s e 
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fon th Have! Ween’ void.’ » Then, and only they, is the compasy 
restored to activity”. yt . 





MARTIN v..Lowry. MARTIN v. INLAND REVENUE e Com- 

MISSIONERS, (1927) A C 312. 

© Income-tax ant Excess Profits Duiy—Liabthiy for—Carry- 
ing on trade—Single transaction on extensive scale whether 
amounts to—Meaning of expression ‘annual profits or gains — 
Income-tax Act, 1918, Schedule D. 

‘A merchant who was not usually engaged in the purchase 

ór sale of linen purchased a large quantity of linen with the 
sole intention of selling it again ata profit, and he proceeded to 
sell it piecemeal by an extensive series of transactions spread ` 
over a period of seven months using for the purpose an organiza- | 
tion and methods such as are ordinarily adopted by traders in 
selling the articles in which ‘they deal. By means of the said 
transactions he made a huge profit and the question arose whe- 
ther the same was assessable to income-tax and excess profits 
duty. 
.  - Held, by the House of Lords affirming a decision of 
the Court of Appeal that the assessee was carrying on a trade, 
that the ‘Profits came within the description of “annual profits 
Or gains: in the first paragraph under Schedule D to the Income- 
tax Act,.1918°and that-the same was chargeahle to income-tax 
and excess profits duty. The words ‘annual profits’ do not 
necessarily imply recurrence, they simply mean the profits or 
gains accruing in the year in question. Ryall y.Hoare, (1923) 
2 K B 447 approved. 





gia E AGENCIES v. Home BANK OF CANADA, 
(1927 ) AC 318. 

` Banker and -Customer—C ee re ra jee 
aguas drawing cheques on himself—-Bankers not having 


* moticg of fraud—Liapility to account as trustees—Company 


not sustaining loss—Effect—Device of ‘kiting’. 

'_: Where under the by-laws of a company the Director was 
authorised in-conjunction with the Secretary-Treasurer to draw 
cheques on the company’s banking account and the Director and 
Secretary-Treasurer -signed a number of cheques'in favour ot 
the Director himself and it subsequently appedted that the 
cheques lrad been“frqudulently drawn in order to assist the Direc- 
dor ig his ‘kiting’-operations bat at the same time it was ‘shown 

° i j 
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that naoneys not belonging. to:the company,~enenvested 1 in the, 
bank at the in of the Director. ce: pues 

* eld, in an agtion by the company against 
the bank to recover the money paid towards 
the cheques that the bank had not notice or knowledge of the 
fraudulent nature of the transactions and that consequently the 
bankers could not be made to account as trustees under the rul- 
ing in John v. Dodwell & Co., (1918) A C 563. The dec- 
sion was also supported on the ground that the company had 
sustained no loss; that neither the payments nor the drawings 
were authorised acts and the company could not repudiate the 
one and take the benefit- of the other. 


er Lord Wrenbury. — ‘The device known in Canada as 
‘kiting’ is an effort to obtain the ese of money during the 
process of a cheque passing through one bank of through a 
clearing house to another and perhaps through many more. 
Cheques are passed from one bank account to another, and credit 
is obtained at the bank mto which they are paid for which they 
are debited at the bank-on which they are drawn.” 





DOUGHTY v. COMMISSIONER OF TAXES, (1927) A C 327. 


Income-tax—Partnership converted into limited company— 
Transfer of business—Value of stock overestimated tn com- 
tany s balance-sheet—Increased value whether assessable to tn- 
come-tax—~Land and Income-tax Act, 1916, of New Zealand. 


Where two partners converted their partnership into a pri- 
vate limited company of which they were the only##o share- 
holders and all the property of the business was consequently 
transferred to the company and the value of the stock was enter- 
ed at a higher figure in the company’s balance-sheet and the 
partner was assessed to income-tax on the increased value 

Held, on the facts that there was no sale at all but a mere re-. 
adjustment of the business position of the two partners and thar 
the company’s book-entry containing an overestimated value of 
the stock did not render it chargeable to income-tax; that. asz 
suming that the transaction was to be treated as a` sale, there 
was 10 separate sale of the stock, and no valuation 
of'the stock as an item forming part of the aggregate which 
was s sold and eee there was no liability to income-tax. 
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“SBRTISHs AMERICA NICKEL occas LrpwiiM. Jore- 
OBaren, (1927) A C 369. | ant 


‘Company—Deed of ‘trust—Mortgage bonds—Resolution 
converting mortgage bonds into tncome-bonds—Purchase of 
vote—V alidiiy of resoluion—Scheme vesting control in Com- 
nuttee—Whether ultra vires. 

A company executed a mortgage deed of trust and raised 
money by issuing secured bonds. The trust deed provided 
power to a majority of the bond-holders consisting of 
not less than three-fourths in value to sanction a reconstruction 
of the company, to enter into a scheme for selling its assets and 
to sanction any modification of the rights of the bond-holders. 
A scheme for reconstruction was prepared on behalf of the eom- 
pany with the object of compelling the holders of mortgage 
bonds to exchange them for new income bonds and a committee 
was also constituted with full powers to modify the security of 
the mortgage-holders. The vote of one B was necessary in 
order to gain the required majority of bond-holders for pass- 
ing the scheme and it was secured by a promise to him of a 
large sum of money. 

Held that the resolution TT the scheme was invalid 
because B’# vote had been purchased ignoring the interests of the 
class of bond-holders and that the appointment of the committee 
was ulira vires. 

Per Viscount Haldane :—“There is no difficulty in combin- 
ing the principle that while usually a holder of shares or deben- 
tures may vote as his interest directs he is subject to the further 
principle-flaat where his vote is conferred on him as a member 
of a class he must conform to the interest of the class itself when 
seeking to exercise the power conferred on him in his capacity 
as. being a member”. 


r CO A _ — ® 
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THE Crown v. McNem, (1927) A C 380. 

Interest—Mining contract as between Crown and subject 
—Breach—Sutt for balance of money—Interest whether can 
be awarded . 

The owners of certain mines delivered their ores to the 
West Australian Government for treatment and sale and on the 
terms that the balance of the sums realised by the sale of the 
products should be applied to discharge the sums due to the 
owners of the mines as sellers and there was great delay in mak- 
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ing payment of the sums to.the owners on. the: agreed4terms 
and they sued for’ the balance and for interest. too ae 

* Held that as regardg the ultimate balance it was held by 
the Crown in a fiduciary capacity and that liability for interest 
was one of the incidents of such a fiduciary capacity. 

Per Viscount Finlay :—“If a person who has received 
money in a fiduciary capacity unduly delays making payment to 
his beneficiary, he is accountable in equity for interest upon the 
amount of the principal’. 


THe Vares, (1927) P. 115. ` 


Shipping—Salvage—Çontract for beaching ship—Non- 
perf ymance—Negligence of shipowner —Damages. 

Where the owners of certain tugs agreed in return for a 
lump sum to assist a ship which had grounded on the rocks in 
getting it on to a sandy bay and the contract was not performed 
because of the negligence of the shipowner through his agents 
in not slipping the cable at the proper time. . 

Held, that the owners of tugs were not 
entitled to recover the sum they stipulated for 
but that they- were entitled to claim damages for breach 
of the shipowner’s obligations; also that judgment sKould only 
be given in personam against the shipowner. » 22 





JOTTINGS AND CUTTINGS. 


Identity and Finger Prints—An extraordinary problem 
of identity has recently arisen to baffle the Italian pekice in the 
case Of Bruniera, ahas Canella (Times, March 15). In 1917 
Professor Canella of Milan, while serving with the Army in 
Macedonia, was reported missing and was never heard of 
again., Im 1924 a man suffering from loss of memory was 
admitted into a Piedmont Asylum and there he remained for 
two years. Last year the wife and family of the Professor 
hearing that the asylum inmate bore remarkable external resem- 
blance to their lost husband and father, visited the asylum, and 
unhesitatingly identified him as the professor. He was taken 
to Milan, where all the Professor’s friends at once recognised 
him. By degrees he appeared to recover his memory, and then 
asserted that he was, indeed, the lost Professor, and purported 
to recall many incidents which had happened ‘in the latter's 
career. Al] seemed well. Suddenly there fell a bolt from thee 
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+ blue:* A woman appeared on the scene and identified: him as | 
her husband, Bruniera, who had absconded three years hefore 
afier a career of crime. The family and acquaintances of Bru- 
niera one and all likewise identified him. He was examiged and 
found to possess certain marks on the body which, however, 
curiously enough were alleged by both parties of rela- 
tions to be life-long mrarks of Canella and Bruniera respectively. 
The Italian police have produced the finger prints of Bruniera 
which are alleged to be identical with those of the man whose 
identity is in dispute; but although this evidence is regarded as 
conclusive by the police, it is not considered equally satisfactory 
by the Professor’s family, who cling to their identification! Is 
it not just possible that, where two men bear such striking ex- 
ternal points of resemblayce, their finger-prints—produced by 
the same vital forces which have produced their bodily resem- 
” blances—may also be so similar as to be indistinguishable? After 
all, the belief that no two persons can have identical finger- 
prints is merely a matter of theory, based on probabilities and 
experience; ittis not a matter which can be scientifically 
demonstrated. 

—The Law Journal, April 16, 1927, p. 383. 





. Judicial Obiter Dicta.—Moved, no doubt, by a specific 
ple, the Drapers Record calls attention to “the pain and 
indignation caused by the irrelevant comments of some Judges, 
and particularly some of the County Judges” during the trial 
of cases which come before them. “It ought not to be neces- 
sary to remind,a Judge of the impropriety of expressing opini- 
ons based: upon e+ parie statements, yet it is by no means un- 
common for the Judge to utter more or less scathing remarks 
on the spur of the moment .- . . . Parties coming 
before the Judge ought not to be regarded as targets for judi- 
cial humour or rudeness”. Thus the Drapers Record. It must 
be admitted that some Judges sometimes give occasion for such 
@fritiasm. Witnesses, solicitors and counsel are made a butt 
for the rude jest and shrewd and often unwarranted rebuke; 
and it is every way desir#ble that such obiter dicta should be 

voluntarily suppressed. . 
—The Law Journal, April 16, 1927, p. 395. 





The Improving Lawyer—lIt is accepted in every age as a 
fact that counsef and Judges are much better than their prede- 
¢cessors, more polite and more humane. So Sir A. Macdonald 
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observed to Dr. Johnson: “Barristers are not so abusive now as 
they yere formerly”; he opined that they “had less law. long 
ago and so were obliged to take to abuse to fill up the tme”. 
That was round about the time of Jeremy Bentham. . 
Yet, according to twentieth-century standards, there was still 
plenty of room for improvement. According to Blake. Odgers, 
Q. C., in a lecture to Bar Students in 1900, judges in Bentham’s 
days browbeat prisoners, jeered at their efforts to defend them- 
selves, and censured juries who honestly did their duties. Coun- 
sel bullied witnesses and perverted what they said. “The 
moral tone of the Bar is now wholly different from what.it was 
when Bentham wrote; they no longer seek to obtain a tempo- 
rary victory by unfair means . ..... This is due partly to 
the improved education of the Bar „partly to the influence of 
an omnipresent Press; still more to Her Mayjesty’s Judges. 


If Counsel for the prosecution presses the case too vehemently ` 


against the prisoner; if counsel in a civil case pries wunneces- 
sarily into the private concerns of the witness; a word, or even 
a look from the Judge will at once check suche indiscretion. 
Remember the students of the four Inns..... ” Such was 
the state of pre-war excellence; and progress has, apparently, 
been maintained. 2 


—The Law Jowrnal, April 16, 1927, p. 395. 





The Crown as Littgant—The Committee on Crown Pro- 
ceedings were somewhat hampered in their endeavours by thc 
intervention of Lord Haldane in 1924, who modified the origi- 
nal terms of reference and asked the Committee to prepare a 
Bill “n the assumption” that the suggested alterations of the 
law were in fact both desirable and feasible, and the Committee 
accordingly express no opinion on the merits of the proposals. 
The draft Bill, however, involves changes of great theoretical 
and some practical importance, Part I provides that litigation 
between Crown and subject in the High Court will be conducted 
in the same way as litigation between subjects; that actions by 
or against the Crown may be brought in the County Courts; 
while the Court may grant any relief to or against the Gown. 
Part II enables proceedings to be brought against the Crown 
for tort; and Part lII inter alsa provides that in all cases of 
litigation between Crown and subject the same rules as to costs 
shall apply as in ordinary litigation; while PRT to some 
extent may be obtained against gae Crown. 

D 


26 “THE MADRAS. LAW JOURNAL. ° [von 


"So wil: pass if.and:when:a Bill. embodying these: proyvisiuns 
becomes law;: the Petition afi Right, Pracedule-by. Information, 
and:the-theery that the-King can dọ no wrong: Immunity 
from proctedings for. tort -has.hitherto: beem shared: by ‘the King 
and the: Trades Unions; but thereafter the Trade Union wil, 
by virthe-. of 6°Ed Vil, Ch. 47, S. 4 (1), unless meanwhile 
something: ke done about: it; continue to enjoy this Olympian 
freedom: alone, 

—The Law Jowrnal; April 23; 1927, p. 415. 


The- Stottish Model’—Ffow far our theory-in proceedings 
by and’ against the-Crown' lags behind that of the customs has 
been poirited ‘out by Professor Morgan im his recent pamphlet 
on “Remedies Against the,Crown’’; but it was left for: Lord 
Dunedin, writing to the Times from his holiday retreat:at Bath, 
to põint out that- this trouble-about’ Crown- procedure was’ sa‘ls- 
factorily solved in Scotland nearty a century ago. “We never,” 
says Lord’ Dunedin,- “had occasiom'td- have any such thing as a 
Petition’ of Right”. Sihce'the forties of- last century the’ 
Lotd Advocate represents the Crown for al purposes of defence. 
A. “diligence’"*—the Scottish equivalent to discovery, is granted 
just as readily against the Crown as against a subject. If the 
Crown. claims:privilege for a-particular document on grounds of 
public policy, the Judge himself would examine it; “for Judges. 
except when they wish to make: jokes, can be trusted to keep 
their mouths shuf” ` ` | l 

~ It is certainly curious that, Professor Morgan and others 
who ought to have known better overlooked the Scottish model. 
Accordihg to Lord Dunedin, the fundamental differenae be 
tween the-Commpon Law of England and that of Scotland is 
“that in England you have to find the remedy in order to dis- 
cover the right, whereas. in Scotland you have to :find the right 
in ordér to discover the remedy.” : 
= —Fhe Low Journal, April 23, 1927, p. 415. 


Clearing, the Gaunt.—The power of Judges terexclude the: 
public from Geurt when it seems desirable so ta de has. often 
been-debated. The rule appears to be-that-there-is no right to 
hear the case “in-camera” unless it-has to-do with lunatics or 
wards of Court, or.jsof the-kind to which the oldepractice of the 
Eeclesiastical-Couct applies, or is ane thé object-of-which would: 
þe defeated by a public trial... It-is-chear that the public are 
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entitled. to: be.present-atall crimimal trials, and the ‘conventional 
direction that women ‘and ‘children shall leave the Court-has, -as 
regards theiformer, no: legal sanction. Many Judges take- pains 
to make'this clear, and the ladies concerned : ‘not ea 
avail themselves :of their rights. 

-—The Law Journal, April, 23, ‘1927, p. 416. 





BOOK REVIEWS. 


THe Law or INcoME-TAX IN InpIa, by Mr. V. S..Sunda- 
ram of the Indian Audit and Accounts ..Servace, -Secretary, 
Central Board of Revenue, Government of India. . 1927. 
Published by Messrs. pela & Co. (India), Ltd. -Price 
Rs. we. 

We. have already had more thar®one’ commentary .on -the 
Income-Tax Act from practising lawyers and, having tregard 
to..the nature of the subject, an exposition thereof by onewho 
has been in close touch with it on thejadministrative side .1s 
certainly welcome. We may observe at the-very outset that 
in.the volume, before.us, the treatment of what may be ‘called 
the legal aspect of the subject.is not any,the-less fall of-instruct- 
ive because the author does not-happen.toibe a:lawyer :by pro- 
fession. The commentaries on the definition clauses and the 
principal ‘charging’ sections: alone cower more than 400 ‘pages, 
marked by a thorough and discriminating analysis of :the case- 
law both in India and in England and -freely, interspersed: with 
instructive references to:the‘law in the-Colonies and in the 
United States of America. This comparative -treatment s 
indeed characteristic of the book and added: to’ the ‘historical 
information given in the Introduction and the Appendices, it 
greatly enhances the value and utility ofithe work. The-eluct- 
dation of the-points of-difference between the law and- practice 
in India and those obtaining elsewhere sis clear and ‘precise. We 
may, for. instance, refer .to the discussion at:pages 147, xtc., of 
the.theory that the.source.of income must: have: existed durings ° 
the year of assessment and at pages: 225, etc., of the different 
connotations placed in different countries on‘ the coneeption- of 
the: ‘accrual’.of income in-.a -particular place or during a <parti- 
cular period. The author-has. not: hesitated -to criticise Judicial 
pronouncetnents. where he -thought -such criticigm-‘necessary or 
justified. Being intended not merely ‘for use.in-Gourts of daw 
but also for the guidance -of..Income-tax Officers ‘and: a :-larpe 
section of the public,,the:book rightly deals-at-somestength=with 
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matters which in a Court of law may either.be taken to be 
familiar or be regarded as beyond its province. The author 
was therefore also well advised in setting out the facts of” all 
important decisions pretty fully and quoting freely and at 
length from all relevant judgments. Indian case-law on the 
subject is yet in the making and it is well that English prece- 
dents are fully understood before the authorities here decide 
whether and how far they are to be followed in this country. 
On points not covered by authority, the views expounded in 
the book may (notwithstanding the words of caution uttered 
in the Preface) be fairly taken as likely to be acceptable to the 
officers who have to work the Act and not unnaturally the 
author looks at certain matters tnore from the point of view 
of the department or the assessing officer than from tħit of 
the assessee. See, for fhstance, his observations at pages 258 
to 260 as to the onus of proof in case of remittances from 
abroad and at pages 575, etc., with reference to the principles 
of evidence and procedure that should’ be followed by the 
Income-tax Authorities. | 
It is certainly convenient to have the text of the Act and the 
rules under it printed together in one ‘place without having to 
search for them through the commentaries and the addition there- 
by caused to the bulk of the volume is not very much. Some 
of the materjal provisions of the English Income-tax Acts are 
set out here and there in appropriate places.but we venture to 
think it may be more convenient to have them also brought 
together and printed as one of the Appendices. We have no 
doubt that the book will long remain the leading Indian Treatise 
on Income-fax Law. ` 
; ë 
THE HANDBOOK OF [NDIAN COMPANY Law, by Solomon 
Judah, B.A., LL. B. » Published by Messrs. Butterworth & Co.. 
Ltd., Calcutta. Price Rs. 12. . 
This work is a commentary on the Indian Companies Act 
* «giving annotations thereon and notes explanatory of the practt- 
cal Operation of the company system. In this work the author 
has stated in a clear and,concise form the principles of Indian 
Company Law under the various provisions of the Act and he 
has referred to the judicial decisions in England and this coun- 
try. ~The lucidity of the commentary will make it useful not 
only to lawyers and students of law as a handbook on this im- 
portant branch of law but also generally to businessmen. In 
o some respécts the Indian Companies Act of 1913. marks an 
8 ` f 
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important departure in the history of Indian Company" ° Law 
and, contains sevkral provisions as, for instance, in relation te 
the private limited company which in its present form was first 
brought into existence by this Act. With a view to illustrate 
the usefulness of the work we would refer to the various 
appendices to the work giving the Indian Companies Rules of 
1914, the list of offences under the Act, the table of correspond- 
ing sections of the English Companies Act and the, practical 
hints for the formation of a company limited by shares. We 
have no doubt that the book will be found useful not only to 
lawyers but to laymen connected with business. 


A Manuva or Company Law, by Pahlajsing B. Advani, 
u.@, LL.B. Price Rs. 3. 

This book of less than 200 pagts does not take the form of 
commentary of the Indian Companies Act under its various pro- 
visions. On the other. ‘hand, it is an attempt by the author to 
state the principles of the Company law as collected from the 
Act in their natural and logical sequence with references to the 
sections of the Act in the marginal notes. There is not always 
a natural or logical sequence in the provisions of -the Indian 
Companies Act and many of the sections are long and involved 
with the marginal notes conveying an inadequate and not very 
illuminating idea of the entire contents of the gections. Under 
these conditions a book which merely sets out the principles of 
the law has to be welcomed One remarkable feature of the 
book may be drawn attention to here and that is the deliberate 
avoidance of the references to rulings, Indian gr English, while 
their substance has been incorporated. It is well known that 
referfnces to and quotations from rulings oftentimes perplex 
the student and more so the businessman. We have no doubt 
that the book will be found very useful to students and also to 
the promoters, managers and liquidators of companies for-whom 
it ig mainly intended. 

à SS , © 

Tue Motor VemicLes Acr, by Nripendra Nath * Dhar, 
B. L., Vakil, High Court, Calcutta, Published by M.C. Sarkar 
& Soħs, Calcutta. Price Rs. 2-8-0. 

Anybody attending the Police Courts or reading the daily 
newspapers must be impressed by the numerous accidents on the 
road owing te the motor vehicular traffic. . The appearance of 
this work, which though primarily intended as a book of refer- 
ence for Judges and lawyers has,been so arranged as to meet the 
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requirements of the-owners, drivers, manufacturers and dealers 
of motor vehicles, satisfies.a greatly felt wanti The -Act ‘itself 
with its 19 sections.has been given with full commentaries undr 
its provisions. The more important feature is the ‘appendices 
giving the Motor Vehicles International Circulation Rules of 
I915, the Motor Vehicles (Native States) Rules of 1916 ‘and 
the Motor Vehicles Rules »f:the various Local Governments of 
Bengal, Madras, the United Provinces and Bombay. ‘Perhaps 
the most interesting portion of the book ig the bird's eye-view of 
the law af motor vehicles in India ‘deduced from the Act and 
supported by the decisions found at the opening of the volume. 
This summary has been written with great clearness so as to be 
useftil ‘to the layman. : 

THe Lecar Practiriofters Act, Second Edition, 1927, by 
Kshitish Chandra Chakravarti, mM. A., B. L., Advocate, High 
Court, Calcutta. Published by M. C. Sarkar & Sons, Calcutta. 
Price ‘Rs. 3-80. 

Since the publication of the first edition several important 
legislative changes on the subject have taken place which ‘have 
to be noticed in any up to date book on ‘the subject. Those 
changes ‘haye been noticed and fully discussed in the present 
work. The reported decisions have been brought up to date. 
We may perhaps notice that after the decision of the Privy 
Council in Shankar Ganesh Dabir v. Secretary of State for 
India (1) which has laid down that S. 13 (P 
of the Legal Practitioners Act is not merely 
confined to acts done in a professional capacity by 
a legal practitioner, it is no longer open to argument that dause 
(f) of the section must be read ejusdem generis with the other 
clauses of ‘the section. Although this decision is referred . to 
under'S. ‘12 of the Act, the learned author has not referred to 
it under-S. 13 {f) on which it has a direct bearing and ‘renders 
the discussion at page 60 of the book about the ejusdem generis 
rufe and the references .to older cases, more or less- academic. 
The various appendices giving the rules in the various provinces 
relating to legal practitionerg and their. admission to Practice in 
the courts greatly add to the usefulness of the book. Towards 
the end, the Bombay Pleaders Act of 1920 is given as an 
appendix. With_such useful information, the.bg0k we hope 
will be found valuable to those having to deal with the subject. 
1. (1922) IL R49 C 845: : 44 M b J 32 (P C). 
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| Kaw s EWIL ASD. CRIMINAL Law SERIES.. ARMS’ "AND 
EXPLOSIVES, -Vols I andl, Second-Edition, 1927. Price Rs.. 5. 
° This is an annotated-edition of: the-Indian Arms Act, 1878 
and: the Indian Explosives Act of 1884 with the rules. iramed 
thereunder. The plan of the work is-that. under each, section 
ofi the Act notes and: comments including, the case-law bearing 
thereon are set out Then we find a note-en legislation and, 
lastly, the rules and orders under each section commencing with. 
these of the Government of India and. dealing afterwards: pro~. 
vince by. province. The author is entitled to the gratitude: of 
the profession for having, collected: together all. the-various-rules 
and ,orders-scattered.over different manuals in the several pro- 
vinces which. are often not easy to get. That.the book:has been. 
practically re-written. in- this. edition. will be evident from the 
fact. that the. Arms Act portion which inthe first edition covered 
only '80.pages now occupies no less than 350 pages of condensed 
matter. The appendices give valuable information upen all 
connected and kindred topics, such as provisions relating to 
licensed dealers, the provisions relating to Indian States and 
the army regulations and provisions relatingto military men 
Volume JI deals with the Arms Rules of 1924 with the samc 
arrangement as noticed above. ° 





THe InpIAN Law or Hearsay Evipence, by Syed Anees 
Yusoof'of the Middle Temple, Bar-at-Law. Published by the 
Union Press, Meerut, Price Rs. 6. 

‘The volume under review treats ofa sgal branch of. the: 
Law Evidence which has not been. separately dealt with be- 
fore, though the law bearing upon the same may be fouhd in 
various places in any well-ordered text-book in the Law of Eyi- 
dence. The most attractive and interesting portions are the 
opening, Chapters dealing with the historical developmént’ of 
the rule against hearsay, the objections to the hearsay evidence: 
the exposition of what is hearsay and a consideration.of it& 
various definitions, the meaning of the rule, its relaxation and. 
exceptions. The principles being, thus considered in the first 
two chapters, the author then deals with the subject. undensvthe 
various sections of the Evidence Act. We feel confident that 
this book treading, as it were, a new ground will be found 
interesting and “instructive. 1s 
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‘Tara, or H. R. Armsrronc. Edited by Filson Young. 
Notable British Trials Series. Published by (Messrs. . Butter- 
worth & Co., Ltd., Calcutta. Price Rs. 6-8-0. ° 


The volume under review deals with a very recent oase of 
arsenic poisoning of a wife by her husband brought to light 
under strange circumstances nine or ten months after the death. 
The trial of the accused was sensational, as usual, and was the 
last of the murder cases tried by one of the greatest Cri. Judges 
of recent times, Mr. Justice Darling, as he then was. The import- 
ance of the trial may be gauged from the fact-that the prosecu- 
tion was conducted by the Attorney-General himself (Sir Ernesı 
Pollock, now Lord Hanworth, M. R.) while the defence was 
in the hands of no less a lawyer than Sir Henry Curtis Beynet, 
K. C. The very mentiog of these names is sufficient for the 
reader to judge for himself what he can expect in the volume in 
the matter of examination of witnesses, addresses to the Jury 
and the summing up of the Judge. i 

It is not possible, within the space allotted for a review, to 
give even the Bare details of the strange story that was unfolded 
at the trial day after day, culminating in the death of Mrs. Ann- 
strong, how eminent doctors who attended on her during the 
many months of her illness never suspected arsenic poisoning 
and how suspicion of the true cause of her death was first raised 
by a subsequent attempted poisoning of a fellow-solicitor named 
Martin by the accused Armstrong. We must leave our readers 
to the pages of the volume itself. Very great Interest will be 
felt by the lawyer in the question how far evidence was adinissi- 
ble in a trial fot the murder of Mrs. Armstrong of the facts re- 
lating,to the subsequent attempt to poison Martin. Mr. pustice 
Darling, without giving reasons, held the evidence admissible. 
Appendix A to the volume contains the full arguments on the 
question when the matter was taken up before the Court of 
Criminal Appeal and also the judgment of that tribunal hélding 

ethe evidence admissible. Apart from the interest of the story, 

this by itself will amply repay a perusal of the volume and justi- 

fy the observations of Mr. Justice Darling in his summing up 

, that “the case is deeply interesting and one of very great 
importance to the public.” 

It is really unnecessary on our part at this point of time to 
refer to the well-known features of the. Notable Trials. Series 
which are maintained in this, the latest of the volumes issued 

.by Messrs. Butterworth and Co. 
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LAW REPORTING* 


ENGLISH Reporrs—(C ontd. ) 


Criminal cases are found reported from very early times, 
for the matter of that, as early as the Year Books, 
but, as was to be expected from the rudimentary nature of the 
criminal law and procedure, the slender opportunities available 
for the defence of presenting their case either before the trial 
Court or before any other higher tribunal, and the amorphous 
nature of the rules of evidence, criminal cases do not figure as 
prominently in the early reports as civil cases and o modern 
digest, it will be found, gives references to pre-revolutionary 
period cases. To some of them I have S&lready made 
reference. I have referred among others to the case 
of two lovers entering into a pact for ` suicide 
and one of them withdrawing and subsequently put up for 
murder. This is reported in Moore. A case in Anderson 
emphatically asserts that the reason for the arrest of a man 
should be clearly set forth so that he may test its validity be- 
fore the superior Courts. For an illustration of the excessive 
technicality of the old criminal procedure of England, I refer- 
red toa tase in Levinz where a coroner’s inquest was quashed 
because ‘the Latin word Emerget was inadvertently used for 
the word Imenergit. A man was found as having feloniouslf 
thrown himself into the river and in the said river “seipsum 
emergit” and so killed and murdered himself. Emergit in 
Latin means “rose out of’—a man rising out of the river and 
so killing oneself was absurd. It was an obvious slip for 
Immer git, i.e., plunged. But the Court was powerless to so 





e 
*The eleventh of a series of lectures arranged. by the University of 
Madras delitered by Mr B. Sitarama ‘Rao, Vakil, High Court. 


ee ° 


> 
34 THE MADRAS LAW JOURNAL [vor 


treat ‘it. In4 Modern Reports, there is a case seriously dis- 
cussing whether a sentence of death only without a further 
direction “that the entrails be taken gut and burnt in his sight” 
did not render the sentence wholly illegal. Regina v. Fooley, 
a case reported in 12 Modern Reports 242, has 
full twelve pages of argument. But the first 
report dealing mainly with criminal cases is that by 
Sir John Kelying. He was a Chief Justice of the King’s 
Bench. The Report though scrappy is considered of great 
authority. The Judge seems to have been in the habit of set- 
tling the points that might arise at the trials beforehand by pri- 
vate consultation with Crown Counsel. Seeing that at this 
period of time the accused had nôt the benefit of counsel, the 
points had largely to be settled by discussion between Crown 
Counsel and the Judge {nd it did not matter much whether 
they did it in Court or outside. The cases that he reports are 
of the years 1662 to 1669. 

But the most valuable accounts that we have 
of trials are to be found inthe volumes known as 
State Trials. They are not Reports of the ordinary kind. 
They aim at giving a complete account of the trial in all its stages 
—the examination of witnesses, the address of counsel, the 
interruptions of Judges, the discussions on points of evidence 
and otherwisg the summing up of the Judges, the verdict and 
the rest as far as possible verbatim. The cases reported are 
mostly of constitutional importance, but some trials of ordinary 
offences and good many trials for witchcraft and heresy are 
also reported. , They are of the greatest importance as afford- 
ing materials for the proper history of the Criminal Law of 
England in all the stages of its growth. The description that 
we gave above of the contents does not apply to the earlier 
volumes dealing with the times before the Tudors. The accounts 
of trials for the period are fragmentary, having beerr derived 
from monkish annals or other historical documents where no com: 

° plete account of the verbatim kind could, in the very nature of 
things, be expected. The first edition of these State trials 
appeared in 1719 as an anonymous publication. The collec- 
tion was made from various unconnected sources. Wherever 
the publishers had intimation that there was to be found any 
matter worth reporting, there they went, offering large 
amounts. Old libraries, solicitors’ recprds, cSunsels’ manu- 
scripts, newspapér accounts and every possible avenue was laid 

eunder contribution and there ts no doubt the whole thing is a 

e 
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marvel of publishing enterprise. Nundcoomar’s case is to be 
found reported vérbatim. The first edition was in four volumes. 
From time to time further volumes containing additional 
matter were added and finally an edition of State Trials in 34 
volumes known as Howells State Trials appeared. Matter 
appearing disjunctively without any apparent order in the older 
editions was re-arranged in chronological order with consider- 
able additional matter. The undertaking was so gigantic that it 
took 17 years to pass through the press. Sir John Copley (subse- 
quently Lord Lyndhurst) is said to have recommended the read- 
ing of it to every lawyer. He used to say that he first learnt 
there how to cross-examine a witness. Another series ot State 
Trials bring them up to 1858. The trials of the pre- 
revolution period are of little practijgal value to the ordinary 
lawyer as the rules of evidence had not yet developed and the 
mode of trial differed very considerably from what it is at pre- 
sent. During the Tudor period and for some 
time longer, the trials were largely excited 
altercations between counsel for prosecution anf the accused, 
the counsel putting his questions or making his speech bit by 
bit and the accused denying it or arguing it out or calling upon 
the prosecution to place his accusers before him. » Witnesses 
were rarely produced. Depositions, confessions, letters, etc., 
were produced but only 1f the accused demande’ it and the 
Court thought fit to direct it, witnesses were examined. Torture 
was freely availed of for the purpose of ascertaining the truth 
At the end of the wrangle between the counsel and the accused 
the Judge summed up and the jury returned thetr verdict. We 
find tkere the monstrous sentences passed by Star Chamber 
Judges duly recorded. Belief in the miracles plays a large 
part in those early trials. The right of the accused to have the 
witnesses examined in his presence was clearly laid down only 
after the revolution but the practice seems to have been slowly 
growing. The trial of Suffolk witches by Hale in 1665 is to be 
found in those volumes; they do not reflect any credit upen the 
Judge whose reputation is otherwise very high. 

Hale is the author of the history of the Pleas of the Crown 
which is a book of great authority and must have 
contributed a good deal to settle the law. He did not 
live to compjete it and it was published after his 
death, It shows ‘a depth of thought and con- 
prehensiveness of design which puts it in quite a differ- 
ent category from Coke’s third ‘institute dealing with crimes. 

s 
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He begins by investigating matters of excuse, infancy madness, 
misadventure, ignorance, compulsion and nedessity and cpnsi- 
ders all the more important crimes successively which is the 
order adopted you will notice by the Indian Penal Code His 
second volume deals with the whole subject of Criminal Proce- 
dure in capital cases. A great part of the book has become ob- 
solete and a great deal of it 1s occupied with technical details and 
minute and hardly intelligible distinctions. The 
great merit of Hale is that he discusses principles in 
a manner not done before. 


Another work of great authority is Hawkins’ 
Pleas of the Crown. It is more or less like Bacon’s 
Abridgment but exclusively . confined to Pleas of the Crown” Un- 
like the modern Digests, it is not arranged alphabetically but 
deals with the subject under various headings like Indictments, 
Coroner, Attainder, Outlawry and so forth. The other well- 
known books of practice are East, Russel, Archbold and Roscoe 
which according to Sir James FitzJames Stephen repeat each 
other and abstract an immense number of reported cases adding 
practically nothing to the history and theory of the subject. 


The next book we have to notice is Foster’s Reports (1743+ 
1761) with hig discourses on treason. His writings have done 
much to settle that branch of the law. He wrote at 
a time when there was still room for improve- 
ment of the law by discussions, meant to show, 
not what had, as a fact, been decided in reported cases, but 
what it would be reasonable to decide on general grounds. View- 
ed in this light his discourses are admirable. They are Perfect- 
ly clear, disencumbered of all unnecessary details and full of 
good sense and good feeling. The law as laid down by him 
has been more or less accepted since. But he is also responsible 
for some artificial doctrines connected with the law of murder 
wich as that 1f a man shot at a tame fowl and accidentally killed 
a man, he is guilty of murder, but if he intended to shoot at a 
wild fowl and killed a man, he is guilty of manslaughter. 


Another writer who has done much by his writing for Cri- 
minal Law is Blackstone. The chief merit of his work ıs that 
it presents a distinct arid trustworthy picture of the Criminal 
Law of his time while yet the idea of reeasting it had not made 
any progress and “belief in the wisdom of its principles remained 
*unshaken. i 
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Leach’s reports( 1730-1815 )is another report dealing.ekclu- 
sively with criminal cases. Russel and Ryan deal with the period 
1799-1823. Lewin’s Crown Cases (1822-1838) report cases 
on the Northern Circuit of the period. Lewin 
is said to be an inaccurate reporter and we 
have already referred to the amusing way in which some 
of his headnotes and indexes are prepared, but we find cases 
from Lewin referred to both in text-books and digests. Moody 
covers the period (1824-1844) and Denison (1844-1854). The 
second volume in Denison was reported by Pearce and so it is 
called sometimes Denison and Pearce’s Reports. It reports judg- 
ments of Crown Cases reserved and other cases. Temple and 
Mew’s Criminal Appeal Cases are in one volume and cover three 
years (1848-1851), an eloquent commentary on the paucity of 
criminal appeals in England. It wes the beginning of appeals 
and people had not yet been familiar to the new practice. We 
have fairly large number of criminal appeals now. Dearsley 
(1852-1856), Dearsley and Bell (1856-1858), Bell (1858-1860) 
and Leigh and Cave (1861-1865) are the other reports that 
bring us up to the Judicature Act. In the Law Journal Reports 
there is a section dealing with the duties of Magistrates and the 
Magistrates’ cases coming before the Superior Courts. Central 
Criminal Court Sessions papers deal with the cases 8f the Cen- 
tral Criminal Court in London from 1834 to 1912. Cox’s Crimi- 
nal Cases are a useful and oft-quoted series that began in 1843 
and are still current. Ever since the institution of Law Reports 
up to the Judicature Act, L. R. Crown Cases reserved used to re- 
port cases coming before that Court; but since, the cases are re- 
ported in the King’s Bench Reports. If perchance a case goes up 
to th® House of Lords, it will be found reported there. Since the 
establishment of the Court of Appeal, we have a separate set of 
reports known as the Criminal Appeal Reports dealing with 
cases dealt with by that tribunal. 


We have now come to the end of our survey of the Eng-, 


lish Law Reports from the earliest times and this, I think is tfe 
fitting place to present a connected account of the evolution of 
the Law Reports in England. 


Bracton’s Note-book was compiled from the Court-records 
and though in a sense, is the earliest attempt to give precedents 
in a connected* form, cannot be considered a Law Report in the 
proper sense of the term. The earliest instance of a Law Re- 
port is the Year Book. The Year Books cover the period 1292+ 
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1537, but even nere the Year Book from 1292-1328 cannot be 
properly regarded as a report as it contains only extracts from 
the rolls. Reporting proper begins from the time of Henry’ IM. 
But even when it becomes a report, if varies very considerably 
from the modern conception of a report. It more resembles a 
newspaper report. It is an exact transcript of what takes place 
in Court with what is relevant and irrelevant, the arguments of 
Counsel, the observations of the Judge and the reflections of 
the reporter. There is no attempt to present a whole case from 
the commencement to the end. Being at the start, only student’s 
note-books, the report begins and breaks off according as the 
Student happens to be present or to be away. 
Names of parties and the «ates are not given. 
The report is generally a discussion as regards the pleadings, 
the form of action and the senue—matters of importance at that 
time. These discussions are far from being orderly and are a 
mere jumble presenting the greatest difficulties to the reader to 
disentangle the Judge’s observations from the Counsel’s and the 
reporter's. The Books of Assizes and Longo Quinto though 
presenting in the main the same features, are more regular, and 
approximate more and more to the modern conception of the 
Law Report. In the heginning, matter is not arranged in the 
chronologiéal order. It is only after some time that the report is 
arranged according to years, the feature from which these re- 
ports derive their name. In the Year Books we have clear indi- 
cations of the various theories as to reporting whe- 
ther the report should contain the pleadings, the discussion and 
the judgment or whether these should be presented separately, 
whether the matter should be arranged chronologically or ac- 
cording to subject-matter, whether the report alone shofld be 
given or whether superadded, should appear the pleadings, the 
note and institutional instruction. The experi:rents resulted 
finally in favour of the chronological and complete reporting, 
omitting the picturesque elements. The reports for a long time 
“weed to have the characteristic of lawyer's note-books 
containing cases copied from other’s note-books and decided 
long before the time of the reporter in addition to cases noted 
down by the writer and sometimes also further accumulations 
till the time of the publication which so often took place long 
time after the death of the reporter. The first publication to be 
called reports are Dyer’s Reports, the name till then given to 
them being Annafs, Commentaries and Cases. Though called 
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reports they are not full and are merely notes of cases made By a 
busy man for his own use. It must have been also noticed by 
yot that most of the early reports were reports of cases either 
argued by the reporter of decided’ by him. The first regular 
reports, in fact one of the best are those of Plowden. ‘They 
contain all the essentials of a good report. The headnotes, the 
pleadings, the arguments and the judgments with the reasons 
are all given intelligently and with sufficient fulness. They were 
published during the lifetime of the reporter unlike most other 
reports of the time. From the point of view of a perfect law 
report, Coke’s Reports can hardly take a high place. No doubt 
he gives a statement of facts, the substance of what was said 
on both sides and the sesolutions of the Courts. But 
as all arguments are confessedly presented in his 
own singular manner, the result is atter confusion and one is 
unable to see what is Coke’s own inference and what the Judge’s 
decision. Coke himself being a great authority, that circum- 
stance does not detract from the value of the report as authority. 
In fact, with most of the reports of those times, the imperfect 
reporting is made up in professional estimation by the authority 
of the reporter. As we noticed before, even in Bacon’s time, 
reports were considered to have grown enormously and various 
suggestions were made by him for their improvement and sim- 
plification. He was for a revised edition of the rgports omitting 
whatever was a mere reiteration of well-known principles, or 
had been overruled or had grown useless. He was also for an 
official Digest. His other suggestion was official reporting, but 
that, as we have seen, was not particularly a success and the 
experiment was not repeated. A more interesting suggestion 
is that®of Lord Campbell, an auto de fe every 1G years—an in- 
quisition in fact every 10 years consigning every useless case to 
destruction. The circumstance that some of the reporters re- 
ported oly their own cases, has led to their arguments being 
given at inordinate length, a propensity which cannot 


be said to have altogether disappeared even this day° 


in reporters. The fact that reporters have not the choice Sf re- 
porting only their own cases has kept the evil in reasonable 
check. The first specialisation appears when Chancery cases 
came to be separately reported. Carey was the first regular re- 
porter in Chancery. There were a few reports exclusively of 
Crown cases, o# Practice cases or even of Exchequer cases fairly 
early but they are not many nor was there regular reporting of 


each Court separately till we come to comparatively recent times. , 
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The*very nature of these reports is such that they are of varying 
degrees of fulness and authority but have the virtue of acting 
as mutual correctives and supplements giving as a net resfilta 
fairly adequate report of the® case, but the pro- 
cess of piecing together necessarily involved ° con- 
siderable labour. The haphazard reporting reach- 
ed its acme in Keble who printed his notes as he took them in 
Court, the report of the samé case appearing in a dozen or more 
places according as the case progressed.Of the Restoration period 
reports, Saunders is the best. In the hands of Saunders, re- 
porting became a fine art and the skill with which he presents 
facts, arguments and the conclusions is very remarkable. But 
even his reports labour under this defect that you do not have 
the judgment of the Court in sufficient fulness. Thougie the 
reports were from manuseripts of great lawyers their publica- 
tion sometimes was the result of commercial venture and 
oitentimes without sufficient guarantee as to their accuracy. Re- 
porting itself as a commercial venture began with the Modern 
Reports. Lawyers were employed by some publisher and in 
some of the volumes the cases are reported in a conversational 
form noting’ the interruptions and other exact words of the 
Court. Though there have been some good reporters like 
Plowden, Saunders, Pere Williams and others, Burrow’s Re- 
ports, as we sajd before, really marked an epoch in reporting.He 
does reporting with great care giving a full statement of facts, 
pleadings, arguments and judgments. Though it is still the 
substance of the judgment that is given, the report is full The 
method of Burrow was adopted by East, Maule and Selwyn, 
Barnewal and Alderson and others. From Burrow’s time re- 
ports are published by the author himself, but term reporting 
began only with Durnford and East. Ever since, reporting has 
been term by term if not earlier as in the case of Weekly Re- 
porter, Law Journal, Law Times, and finally the Law, Reports 
which are published monthly. From the time of George III. 
*we have reporters confined exclusively to each Court, which na- 
turally has led to fuller and larger reporting than was possible 
under the old haphazard system of reporting. Specialisation as 
to reporting has gone on not only according to Courts but also 
according to subject-matter. The first has led to separate reports 
as to House of Lords, Privy Council, the Court of Appeal in 
Chancery, the Rolls Court, Vice-Chancellor’s Gourts, King’s 
Bench, Common Pleas, Exchequer Court, Probate and Divorce, 
Admiralty and Ecclesiastical Courts, Election Courts; and so 
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forth. According to subject-matter, you have Crown Cases, 
Bail Court, Nisi Prius cases, Criminal cases, Insolvency, Exche- 
quet, Equity, Mercantile cases, Patent cases, etc. The genesis 
of the so-called authoris@d reports we have already traced and 
how though it did confer certain special privileges on the re- 
putter it did not afford any guarantee either as to the punctuality 
of the report or its accuracy, on the other hand how it 
made for great costliness and dilatoriness. Some of them were 
inferior to their less favoured rivals. The necessity for main- 
taining the size sometimes led them to print a lot of useless mat- 
ter. The latest experiment is the present system of reporting 
under the authority of the Council of Law Reporting. The Coun- 
cil is not an official body and has neither special privileges nor 
anyemonopoly of reporting. Originally it started with three Edi- 
tors. Now it has only one Editor wath several reporters. The 
appointment of reporters, as is wont in England, goes on lines 
settled by custom and vested interests. The House of Lords, for 
instance, appoints its own reporters. The practice is to submit 
the judgments to the Judges concerned after making such verbal 
corrections as may appear essential and to report them with such 
further modifications as they might suggest. If any doubt arises 
the counsel engaged also are consulted; in fact every 
attempt is made to maintain accuracy. There is no rule as to 
what cases are to be reported, either that all wmtten judgments 
should be reported or that only cases involving questions of law 
should be reported. According to Sir Frederick Pollock, who 
was the Editor till recently, utility to the profession is the only 
test that was adopted by him. The object of the Council is to 
place authentic reports of all the valuable decisions of the 
Engl®h Courts at the disposal of the profession at the actual 
cost incurred in bringing them out. Whereas under the old 
regime one had to pay £30 to secure a set of authorised reports, 
under the present regime it could be had at £445. which 
owing to war conditions, had to be raised to £6-6-0 but has 
since been reduced to £5-5-0. Though it cannot be denied 
that the English Reports maintain a high degree of finish, still 
complaints are not wanting. It had been fondly hoped that in the 
face of efficient reporting at nominal cost, unofficial publications 
would disappear but as a matter of fact they have not disappear- 
ed nor do they show any prospect of disappearin,. Before we 
consider the mules that are observed or should be observed in 
reporting, we may take a glance over the system of reporting 
adopted ip different countries im Europe and America. o 
F ° 
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In-France, every decision is required to be in writing aud 
to disclose on the face of it the grounds and the reasons on 
which it is founded. And when the signature of the Prefect 
is afhxed, it is the duty of another officer to see them entered 
in the register. The register is open for inspection to the pub- 
lic and it is open to any one to make a selection of such decisions 
for publication. But they are not official publications. 


In Italy, all judicial decisions are to be read aloud in Court 
atid authentic minutes of judicial opinion should be recorded in 
the register of the Court. Compilations of the decisions of 
four principal Courts are published by non-official editors who 
make proper selection of cases with head-notes, marginal notes 
and annotations. There is so much protection as is involved 
in the purchase of certain number of copies of La Legge Roman 
—a journal of judicial and”administrative proceedings contain- 
ing in an abridged form notes taken from the register of import- 
ant decisions. 


In Denmark, it is competent for any one to take down, print 
and publish repdrts of which he has himself taken notes. The 
only authentic version is that in the records of the Court where 
the judgments with the reasons of the Judges are entered under 
the hand of the Judge. Selections are made by direction of 
Courts and may also be made by competent private publishers. 


In N omea nd Sweden, judgment is always to be in writ- 
ing and in every case ought to be entered on the protocols of the 
Courts. In the Supreme Court of Appeal, votes are given sepa- 
rately and the Registrar is to record the final judgment or con- 
clusion without grounds or reasons. Records supply authentic 
record and the publication is open to free trade. ° 

In the United States of America, judgments are generally 
in writing. In most of the States and in the Supreme Court 
there are Official Reporters who are remunerated by salary as 
well as a portion of the profits. Reporters are generally appoint- 
ed by State, but there is the same freedom in reporting as in 
England, and there is considerable private reporting as official 
publications rarely appear soon after the judgment. In the off- 
cial publications, no arguments of counsel are given. In the 
State of New York reports are priced under statute. As I have 
said before the publication of Law Reports is a speciality in 
England and the countries that follow its rule as*to precedents 
and countries thatefollow the other system naturally have not 
Quite the same kind of reporting. . 
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The committee appointed by the Bar for the considération 
of ways and means for proper reporting did not recommend 
monopoly ot citation though we find Lord Lindley was in favour 
of it. The utter futility of such a provision has been demon- 
strated in India. 


According to Lord Lindley the defects that are to be avoid- 
- ed by reporters are (1) Reporting cases which are valueless as 
precedent, (2) Long Reports of complicated facts not necessary 
to understand the legal principle involved, and (3) Long head- 
notes giving the facts of the case and the conclusion couched in 
this fashion—Where so and so did so and so, etc., etc., held 
in the circumstances plaintiff had no cause of action. His view 
is that only legal pith of the case and nothing more should 
appear in the head-note. The repomer should report according 
to the same high authority only cases which introduce or appear 
to introduce a new principle or a new rule or modify an exist- 
ing principle or which settle a doubtful question or it must be a 
peculiarly instructive case with the rider that on the whole it is 
better to err on the side of too much reporting ‘than too little. 
He 1s against the reporting of cases on the construction of docu- 
ments unless they are on the construction of common forms or 
introduce a new principle of construction. Interpfetation of 
Acts of Parliament or rules of Court, and casey on unsettled 
points of practice are also fit subjects for reporting. In Fngland, 
the practice cases are reported in the Weekly Notes.He is for the’ 
reporting of only so much of facts and arguments as are neces- 
sary for the elucidation of the principle of law arising in the 
case. Speedy reporting and good index are the other essentials 
of gogd reporting. He is against reporting a judgment 
simply because it is a written judgment or omitting one deliver- 
ed offhand for if such judgments had been omitted, most 
of the famous judgments of Jessel would have gone unreported. 
One has only to state it to realise the incalculable loss law 
would have sustained by such a course. The practice uniformlgs*® 
followed by the Editor of the Law Reports in England is to 
hold back a judgment which is under appeal. In the Law Re- 
ports you never find a case without the arguments fully exhibit- 
ed The usual practice of inefficient reporting all over the world, 
viz., to state that the facts and arguments appear in the judg- 
ment is never adopted. The facts are extracted from the 
judgment and separately printed at the comnfencement of the 
report. , Š : 
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The causes of over-reporting and inefficient reporting in 
England are analysed and shown to be the following by a com- 
petent observer. First, there is a general desire not to be ‘ottt- 
bid by the other journals. Secondly, there is a tendency in 
the Bar to over-estimate the importance of early reporting and 
larger reporting however inefficient it might be. Another thing 
that operates is the desire to make the journa? self-sufficient. 
If the fact that a case is reported in some other journal should 
be regarded a reason for not publishing it in yours, your subscriber 
will have to subscribe for a number of journals to be equipped 
with all cases. The interest of the reporters to see their own 
cases reported contributes its due share to over-reporting. The 
desire of the counsel appearing to see themselves in print also 
contributes its share. Nor is the vanity confined to reporters 
and counsel. The Judge also are sometimes bitten by this 
ambition and the reporters cannot help pandering to it. How- 
ever much the talk of the value of old and unquestioned cases, 
there is a constant demand by the Bench for the latest case and 
the reporter who lags behind in this respect cannot expect 
encouragement either from the Bar or the Bench. Laziness of 
the reporter also has not a little to do with indiscriminate re- 
porting. Sound discretion is to be exercised in rejecting a case, 
none need be for admitting one. And then there are considera- 
tions of bulk which have to be borne in mind by the reporters. 
They have to bring out a certain number of pages and the pages 
have got to be filled up somehow’ or other. 
The only way of counteracting these vicious 
tendencies is by educating the profession and no less the 
Bench on the utter folly of these courses. Multiplicity of re- 
port, without any difference in substance, is the bane of tif pro- 
fession. It is not, however, by conferring monopoly that the end 
in view can be achieved but by encouraging efficicnt and prompt 
reporting. If these criticisms are called forth by the conditions in 
England, how much more in this country where there seems to 

*&e a feeling that however well-settled a principle, there is some 
suspicion attaching to it unless it is periodically affirmed. It is 
on this principle that most of the reports in India are acting. A 
case may do no more than follow a Privy Council judgment 
and yet it is reported as if the ruling of the Privy Council is to 
be buttressed by the approval extended to it by a single Judge 
of an obscure Court in a corner of India. Arguments are rarely 
given—facts much less. The reader is left to his own devices to 

efind out the facts as best he can and he is always met by the 
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sapient remark that the facts are to be found in the judgment. 
The, head-noting is also very defective. Hardly any 
head-note brings out all the points decided in a case 
and ¿he defect of the head-note goes to the Digest 
and the lawyer who depends on the Digest for his law 
is after a veritable will-o’-the-wisp. The semble, the quere and 
even the obiter of the Privy Council is of much greater import- 
ance than the judgments of many a single Judge. This aspect of 
the case is always forgotten by the reporter in India. The only 
way in which improvement in this direction can be attained is by 
educating the legal profession to a proper conception as to 
the essentials of. good reporting and the need 
for S it. Just as you Won't have an inferior article 
though it is cheap, if the legal profession is educated into a 
frame of mind which would reject Bad reports, we may be able 
to see the end of the present confusion and waste of life. 
Abridgments are the precursors of the Digest and have 
been in vogue from very early times. There is a constant refer- 
ence in the Year Books themselves to abridgmemts. One of the 
Year Books, that of the reign of Richard II, seems to be an 
abridgment from a regular Year Book. An abridgment or a 
common-place book was considered essential to evgry student. 
Sir Mathew Hale points this out in his preface to Rolle’s abridg- 
ment. The earliest abridgment proper that we Mave is that of 
Statham published in 1490. In 1509 or so, an abridgment of the 
Book of Assizes by Pignon was published; in 1514, FitzHer- 
bert’s abridgment,, in 1568 Brooke’s. These are Digests of 
case-law like Mew’s or Chitty’s. They adopt.the alphabetical 
order which was later on in the 17th century adopted by the 
Legal Encyclopedias. Rolls’ abridgment is the first of the 
new type suggested by Bacon.It was prepared by him for his own 
use. It was published after his death by Sir Mathew Hale with 
a preface giving a historical summary of the development of 
Common Law up to the time of restoration. The main topics 
are arranged in the alphabetical order but each topic is dividert 
into sub-heads in the logical order. Hughes pub- 
lished his abridgment in 1660-1662 and Nelson 1725-1762. 
D’Anvers proceeded up to Error in 1737. His work was taken 
up by Viner who began with F. His abridgment was 
published between 1741 and 1756. He had the imprimatur 
of the Judges for his undertaking. There are two other 
Digests which are famous and have the same authority as text- 
books—Codmyn’s Digest translafed from French published ire 
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176Z and Bacon’s abridgment which Maine calls “our classical 
English Digest”. Between 1841 and 1844 there appeared two 
editions of Petersdorff’s abridgment. The Current Digest 
going under the name of Mews was ‘started by Chitty and 
continued by Fisher. 

The lawyers’ note-books which on publication became ele- 
vated to the dignity of reports naturally contained marginal 
notes, references and reflections of the lawyer responsible for 
them and some of them appear in the published editions of the 
Reports. This suggested the idea of publishing annotated 
editions of the reports. One such is Williams’ edition of the 
Saunder’s Reports which is more or less a text-book in the 
guise of notes on cases. The notes digest the entire known 
case-law of the time on the topic of pleadings and have “won 
for themselves a place as an authority. Similarly, the notes of 
Cos edd value to Pere Williams’ Reports. They apparently 
inspired Smith to publish his leading cases. 
‘Vhite and Tudor have their leading cases in Equity. 
Other ventures.of the kind are Cobbet’s Leading Cases, Finche’s 
Leading Cases, Bigelow’s Leading Cases, etc. 

The Law Reports supply the same place in the building up 
of the English Jurisprudence as the great textbooks of Papi- 
nian, Ulpian and Savigny in the Civil Law. While the great 
Doctors of Ciil Law published and improved their texts, the 
ambition of the English Jurists was to leave lasting monuments 
of their legal culture and juristic thought in the judgments 
enshrined in the Law Reports. It is the considered Opinion of 
Bryce that Judges like Hardwicke, Mansfield, Stowell, Jessel, 
Cairns and Bowen are worthy to be ranked with aforemengioned 
great jurists by reason of their contributions to the legal lite- 
rature of the world. 


RELATION OF OATH OR AFFIRMATION TO THE 
OFFENCE UNDER S. 193, I. P. C. 


By Dr. S. SWAMINATHAN. 


According to Sir Edward Coke (3 Inst. 164) the offence 
of perjury can be committed only when a lawful oath is ad- 
ministered in some judicial proceeding and an oath is said to be 
*a religious asseveration by whjch a person renounces the mercy 

e 
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and imprecates the vengeance of Heaven if he does not speak 
the truth. Bentham says: “By the term ‘oath’, taken in its 
lfrgest sense, is universally understood a ceremony composed of 
words and gestures, by which the Almighty is engaged eventual- 
ly to inflict on the taker of the oath, or swearer, as he is called, 
punishment in quantity and quality, liquidated, or more common- 
ly unliquidated, in the event of his doing something which he, 
the swearer, at the same time and thereby engages not to do or 
omitting to do something which he in like manner engages to 
do. Correlative to the term ‘oath’ is the term perfury and it 
conjugates to perjure oneself, perjured, perjurious; among 
which perjury is understood as designation of the conduct, 
whether positive or negative, which stands in opposition to the 
confluct engaged for, as above.” 


In England, according to Blackstone, the offence was ancient- 
ly punished with death and afterwards by banishment or cutting 
out the tongue. Then it became forfeiture of goods. Under 
a Statute of Elizabeth the perjurer was liable to the penalty of 
perpetual infamy and a fine and in default of payment it was 
imprisonment and he was to stand with both ears nailed to the 
pillory. By comparatively modern statutes the expression 
‘oath’ includes also affirmation and declaration. e 


The Muhammadan Law relating to Yameeg Gianioos was 
eyen stricter than the medizval notions current in Europe as 
to the sanctity of an oath or a fus pirandum. The Doctors of 
Islam argued that an yameen ghamoos being a calling God to 
witness to a falsehood, is a crime of great magnitude and there 
is no expiation for such a deadly sin, being a disrespect shown 
by the swearer to the name of God of his own free option. The 
Prophet has declared “whosoever sweareth falscly the same 
shall God condemn to hell’. A valid oath may be taken by the 
swearer affirming “if I say anything contrary to truth, may I 
be deprived of the Prophet and of the Koran”. 


The East India Company when it was called uppn 6 
assume the functions of the Sovereign power found regular- 
ly established courts of law dispensing justice after trial accord- 
ing to the rules of the Muhammadan Law of Evidence. A 
Hindu in order to qualify to bear testimony took an oath in 
the mamool form with a Thulasi leaf and Ganges water in the 
hollow of his tight hand palm. A Muslim took his oath by 
the Koran. The earlier regulations took „the close parallelism 
between the oath insisted upon by the Courts in India as a 


® 
48 THE MADRAS LAW JOURNAL. [ VOL. 


matter’ of universal principle and took it for granted that the 
maxim “In judicio non creditur nisi furatis” asa principle of 
universal application. The preamble to India Act (V of 1840) 
is in these terms :— R 

“Whereas obstruction to justice, and other inconveniences have arisen 
in consequence of persons of the Hindu or Mahomedan persuasion being 
compelled to swear by the water of the Ganges, or upon the Koran, or ac- 
cording to other forms which are repugnant to their consciences or 
feelings : 

“It is hereby enacted, that except as hereinafter provided, instead o1 
any oath or declaration now authorised or required. by law, every individual 
of the classes aforesaid within the territories of the East India Company 
shall make an affirmation to the following effect :— 


gii solemnly afirm, in the presence of Almighty God, that what I 
shall state shall be the truth, the whole truth and nothing but the truth”. 

The Indian Penal Code advisedly refrained from using ' 
the term ‘perjury’ and what is punishable under S. 193, Indian 
Penal Code, is the intentional giving of false evidence though 
5. 191, which defines “giving false evidence” introduces, “being 
bound by an oath” as one of the alternative elements constitut- 
ing the offence. But where the law imposes an obligation up- 
on a person to speak truly in particular circumstances, an in- 
tentional speaking of an untruth would equally constitute the 
giving of false evidence even though the speaker was not under 
oath. Thus S. 175 of the Code of Criminal Procedure em- 
powers a police officer holding an inquest to examine witnesses 
and requires persons summoned by the police officer to attend 
and to answer fruly all questions subject to certain exceptions 
not material hére. An inquest witness intentionally stating 
an untruth would render himself liable under S. 193 faviag re- 
gard to the Explanation 2 to that section. 


Leaving aside for the present the class of cases where an 
express provision of law requires a person to state the truth, 
the question arises whether an oath or affirmation is essential 
e constitute the offence under S. 193. The real fact is, the 
cumbersome ceremony of taking an oath or making an affirma- 
tion like numerous other ceremonies in this country has entire- 
ly outgrown its usefulness. Mahmood, J., in 1888, thus ex- 
pressed his personal views in Queen-Empress v. Maru (1). 

“My own past experience both as a member of the Bar and as a 


Judge of the Courts of first instance warrants my saying that in the vast 
majority of cases the solemn affirmation introduced by Act V of 1840 in 


° 1. (1888) I L'R 10 A 207 at 214. : 
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lieu of the older form of oath is not-treated or felt by native witresses as 
binding upon their conscience. And in view of this circumstance it is a 
question of great importance how far our law of perjury in the apportion- 
ment of punishment should be applied to cases in which a native witness, 
to whom no such oath as is binding upon his conscience has been administer- 
ed, has not spoken the truth after the solemn affirmation provided by the 
law, and which affirmation he feels not binding upon his conscience. I am 
aware of the reasons which induced a philosophical jumst of the eminence 
of Jeremy Bentham to object to the whole theory of administering oaths” 


It cannot be denied that in spite of the oath or affirmation 
there is a very large amount of false evidence given before the 
Courts in this country just as there was in England an immense 
amount of perjury when that offence was punishable with death 
more especially among the*jurors who had to try the per- 
jures. The statute law in India has long ago recognised this 
fact when it enacted S. 13 of the Indtan Oaths Act (X of 1873) 
in these terms :— 

S. 13—“No omission to take any oath or make any affirmation, no 
substitution of any one for any other of them, and no irregularity what- 
ever, in the form in which any one of them is administered shall invalidate 
any proceeding or render inadmissible any evidence whatever, in or iz 
respect of which such omission, substitution or irregularity took place, or 
shall affect the obligation of a witness to state the truth.” 

The word omission in this section has been authoritatively 
interpreted by the High Courts to include intentional omission 
and not to be limited to accidental or negligent onfission.Queen v. 
Sewa Bhogta (2) and Re China Venkadu (3). If a Judge con- 
ducting a judicial proceeding may advisedly refrain from ad- 
ministering an oath or affirmation to a witness without in any 
way affecting either the admissibility of the deposition as legal 
evidence in the case or the obligation of the witness to state the 
truth, it is as good as the opening words of S. 191 regarding a 
person bound by an oath to speak the truth having been repealed. 
In fact this was exactly what was decided by a Division Bench 
of the Calcutta High Court in Gobind Chandra Seal v. Queen- 
Empress (4) where Norris and Beverley, JJ., held that the law. 
was clear that the offence of giving false evidence may be com- 
mitted although the person giving evidence has been neither 
sworn nor affirmed. 


The process of administering oath or affirmation consumes 
an appreciable fraction of the Courts time and at present 
serves only the, purpose of making the average country witness, 

2. (1874) 14 Beng. L R 204 (F B). 3. (193) IL R 38 M 55. 


4. (1892) IL R19 C35. 
G ° 


® 
50 THE MADRAS LAW JOURNAL. [voL 


unaccustomed to the atmosphere of a law court, thoroughly 
confused without in any way adding to the dignity or the solem- 
nity of the judicial proceedings. It is high time that some 
future Repealing and Amending Act should take note af the 
existing statute law as interpreted by the Full Bench in 
Queen v. Sewa Bhogta (2) and by the Division Bench in 
Gobind Chandra Seal v. Queen-Empress (4) and 
make consequential amendments not only in S. 191, Indian 
Penal Code, but also in several cognate sections of the Peral 
Code, the Code of Criminal Procedure and in other enactments 
and do away with the entire useless and antiquated ceremony’ 
of swearing in of, witnesses before their evidence is recorded. 





SUMMARY QF ENGLISH CASES. 


In re Quintin Dick : Cloncurry (Lord) v. FENTON, 
96 L J Ch. 9. 

Will—Names and Arms Clause—Forfeiture for non-compli- 
ance—Expresson “refuse or neglect’ as denoting exercise of 
wil—H ew-at-law bemg ignorant of rights wunder will—Effect. 

The testator directed that his estate should be held by his 
trustees tq the use of his sister during her life and after her 
death to various other persons and their male issue. The will 
contained a names and arms clause in the following words:— 
“Every person who shall be entitled to the possession and enjoy- 
ment of the said estate after my sister shall and do within three 
months after he shall become entitled to the same... . take upon 
him and use in all writings the surname of Dick only and use the 
arms Of Dick only and I do hereby direct that in case any person 
so entitled shall refuse or neglect to take my said surname and 
arms his interest in the estate shall cease and the same shall 
devolve to the next beneficially entitled”. The sister died 
in 1864 and the last of her issue died in December, 1923. The 

„trustees took out summons in April, 1924 to determine if there 
‘was any heir-at-law and it was eventually found out that one 
B living in Canada was entitled to take the estate. It 
appeared that the said B had all along been ignorant of his 
rights. The question arose whether there was a forfeiture of 
B’s interests because of the names and arms clause. 

Held, that B did not refuse or neglect to take the name and 
arms and that consequently had not forfeited his interest in the 
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estate. The expression ‘refuse or neglect’ does not cover every 
class of omission; it merely applies to a case where the person 
has present to his mind the question whether he will or will not 
compl¥ with the condition. 





PARKER AND Cooper, Lim. v. READING AND JAMES, 96 L J 
Ch. 23. 

Company—Transaction intra vires and beneficial to com- 
pany—Assent by corporators at different times separately— 
Validity. 

Held, that where the transaction is intra vires and honest 
and gspecially if it is for the benefit of the company it cannot 
be upset if the assent of all the corpgrators is given to it. It 
does not matter in the least if that assent is given at different 
times all the corporators discussing and agreeing to it one with 
another separately. 


ee 


In re A DEBTOR, 96 L. J. Ch. 28 (C. A.). 

Married woman—Actress engaged for producing scenes— 
Actress receiving fixed payment and paying others for produc- 
tion of scenes—Whether “carrying on a trade or business” wrth- 
in the meantng of S. 125 (1) of the Bankrupicys Act, 1914— 
Meaning of the words “trade” and “business”. 

S. 125 (1) of the Bankruptcy Act, 1914 provides that 
“Every married woman who carries on a trade or business.... 
shall be subject to the bankruptcy laws as if sha were a feme 
sole’. A married woman who was tll then an actress was 
engaged in giving performances on the stage involving the in- 
curring of liabilities and was paid a fixed sum and after paying 
what was necessary for the production of the scenes she retained 
the balance as her profits. 

Held, that under those circumstances she must be deemed 
to “carry on a business” within the meaning of the sectiog. 

Per Scrutton, L. J. :—“The words ‘trade’ and ‘business 
do not mean the same thing........ The word ‘trade’ is 
often confined to buying and selling commodities. Where to 
draw the line between what is a profession and what is a trade 
is a matter which it is not possible to deal with any general 
definition. | ‘Business’ is a much wider term than trade. The 
word ‘business’ at least covers a continuous, o¢cupation involv- 
ing liabilities to others.” 2 

® 
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MANLEY v. SARTORI, 96 L. J. Ch. 65. 


Partnership—Death of pariner—Rights over enire assets 
—Surviving partners carrying one business wiih partnership 
assets—Right of executors of deceased partner to share fn pro- 
fits—Presumption as to business being carried on wrth partner- 
ship assets. 

Per Romer, J. :—“The rights of a deceased partner cr his 
legal representatives are rights over all the assets of the partner- 
ship. He has an unascertained interest in every single asset of the 
partnership, and it is not right to regard him as being merely en- 
titled to a particular sum of cash ascertained from the balance 
sheet of the partnership as drawn ap at the date of his death. 
Where in such a case the surviving partners instead of reakising 
the assets and distributing the proceeds among the parties in 
accordance with their rights and interests, choose to carry on 
the business and make profits by virtue of the employment of 
any of the partnership assets, then, subject no doubt to making 
a proper allowance to the surviving partners for their trouble in 
so carrying on the business, such profits belong to all the persons 
interested in the partnership assets by means of which the pro- 
fits have been earned in accordance with their rights and inter- 
ests in those assets .... Where the surviving partners 
continue to carry on the partnership business prima facte they 
are carrying it on by reason of their possession of the assets 
of the partnership; and the executors of the deceased partner 
are prima facie entitled to a share of the profits proportionate 
to his share in the assets of the partnership. It is for the surviv- 
ing partners to show, if they can, that the profits have been earn- 
ed wholly or partly by means other than the utilisation ®f the 
partnership assets”. 


Harms (INCORPORATED) v. Emsassy CLUB, LTD., (1927) 
el Ch. 526 : % L J Ch. 84 (C. A.) 

Copyrighi—“Sole right to produce work..... in public’’— 
Performance in proprietary club attended by members and 
guests—Infringement—T ests for deciding whether there has 
been performance “in public’—Copyright Act, 1911, S. 2. 

“Copyright” is defined by S. 2 of the Copyright Act, 1911, 
“to mean the sole right to produce or reproduc® the work..... 
in public’. Where a proprietary club had a paid orchestra 

e and a performance therein was attended by a large number of 
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persons some of whom were members and others guests, and it 
appeared that the author had been materially prejudiced by such 
performance 

Held by the Court of Appeal affirming a judgment 
of Eve, J., in (1926) Ch. 870 that there was a performance 
“in public” so as to constitute an infringement of copyright. 

Per Lord Hanworth, M. R. :—“In considering whether 
there has been a performance “in public” the following tests 
may be applied:—"First, whether there has been any injury to 
the author, and here profits is a very important element. Next, 
whether there has been the admission of any portion of the 
public with or without payment. Then one has to consider 
whether or not the performahice is a domestic one..... a matter 
of f&mily and household concern only. Then again it requires 
consideration where the performancë took place”. 





l WEYTE, RIDSDALE AND Co. v. ATTORNEY-GENERAL, ( 1927} 
1 Ch. 548. 

Interpretation of Statutes—Act containing general prohi- 
bition against import of goods containing synthetic organic 
dyestufs—Protection of dyemaking industry as obsect—Im- 
portation of artists colours containing small quantity°of synthe- 
tic organic dyestuff if proksbited—Dyestuffs (Import Regia- 
tion) Act, 1920, S. 1, Sub-sec. (1). 

S. 1, Sub-sec. (1) of the Dyestuffs (Import Regulation) 

Act of 1920 provides that with a view to the safeguarding of 
dyemaking industry the importation into the United Kingdom 
of all synthetic organic dyestuffs, ...... shall be prohibited. 
The qfiestion arose whether certain artists’ colours and materials 
containing a small quantity of synthetic organic materials could 
be imported. It was contended that the importation of such 
products would not have the effect of prejudicially affecting the 
dyemaking industry and that consequently they could be 


imported š - 


Held, that the Act contained a general prohibition of anv 
importation of synthetic organic stuffs and that the colouring 
materials sought to be imported fell within the said prohibition. 





In re Warr, (1927) 1 Ch. 606 :9 L. J. Ch. 179 (C. A.). 
Sale of goods—Contract for sale of unascertained goods— 


Bankruptcy of vendor after payment of price and before deli- 


54 THE MADRAS LAW JOURNAL® [ VoL. 


very—Buyers whether entitled to claim specific performance or 


equitable assignment of goods sold—Sale of Goods Act, 1893, 
5:32: ° 


On November 20, 1925 W enteréd into a contract for the 
purchase of 1000 tons of western white wheat imported into 
England from the United States of America. by the vessel 
Challenger. On November 21, 1925 W agreed with certain per- 
sons to sell 500 tons of wheat per Challenger.On January 4, 1926 
the Bills of Lading arrived and were signed by the consignee 
and immediately thereafter W rendered his sub-purchasers a 
provisional invoice and received cash for the value of the goods. 
On February 24, 1926 a receiving order was made and W was 
adjudicated insolvent on March 5. * Meanwhile, the Challenger 
had arrived on February 28. On an application by the *sub- 
purchasers it was contended that the trustee in bankruptcy 
Should specifically perform the contract of November 21, 1925 


or in the alternative that there should be repayment of the money 
advanced to W. 


Held, by the majority of the Court of Appeal (Sargant, L. 
J. dissenting) reversing a judgment of the Divisional Court in 
(1926) Ch. 962 that the goods contracted to be sold were nei- 
ther “specific” nor “ascertained” within the meaning of S. 52 
of the Sale of Goods Act and that consequently the remedy of 
the sub-purchasers was to obtain damages and not specific per- 
formance. Nor could it be said that at any time there was an 
equitable assignment which ever gave the sub-purchasers a - 
beneficial interest in the goods. 

Per Sargant, L. J. :—“There had prior to the bankruptcy 
been created in favour of the sub-purchasers equitable rights of 
the nature of equitable assignment or equitable lien in respect of 
the wheat, which were enforceable against the bankrupt and 
which prevented the wheat vesting in the trustee otherwise than 
subject to those equitable rights.” " 





In re Mapame Tassanp & Sons, Limirep, (1927) 1 Ch. 
657. 


Company—Rights of preference and ordinary share-holders 
Articles providing for equal division of profits—Division of 
surplus assets as profits. 

'A company was incorporated in 1889 with a capital of 
£200,000 in £1 shares and by the memorandum it was provided 
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that the original shares and also any increase of capital might 
be guaranteed or deferred shares. 75,000 of the original 
sHares were issued and fully paid up. In 1902 the company 
resolved that 50,000, of the unissued shares should be issued as 
preference shares entitling the holders to a fixed cumulative 
preferential dividend of £5 per cent. in priority to the ordinary 
shares, but not conferring any priority. as regards capital. 
Nearly 30,000 shares were subscribed for. In 1925 the whole 
of the company’s premises and their contents were destroyed by 
fire. The company recovered money from the insurers and 
the question arose how the surplus left after paying the debts 
and the return of the capital should be divided as between the 
ordinary and preferential share-holders. One of the articles 
of tRe company provided that subject to the rights of members 
entitled to shares issued upon specia? conditions the profits of 
the company shall be divisible among the members in proportion 
to the amount paid up on the shares held by them respectively. 

Held, that the surplus assets were profits of the ` company 
within the meaning of the Article and that they should be distri- 
buted amongst all the share-holders pro rata in proportion to the 
amount, paid up on their shares. 

Per Eve, J. :—"The surplus assets are profits of the com- 
pany and equally so whether the surplus represents excess of 
receipts over payments in previous years accumulated as reserve 
funds for particular or general purposes, but never so applied, 
or whether it is derived from the realisation of the company’s 
property at prices in excess of the value placed upon it in the 
company’s books and accounts” . 





© 

Boorne v. Wicker, (1927) 1 Ch. 667. 

Sale of Good-will—V endors duty not to solicit customers 
—Ridé whether applicable to vendors executor. 

Held, that the principle in Trego v. Hunt, (1896) A. C.7, 
that a vendor of the good-will of a business ought to be restrain’ 
ed from soliciting customers of the business is equally applica- 
ble to the case of an executor of the vendor, who is bound to 
carry out the contract. 

Per Tonudin, J. :—“‘Where a man has entered into a contract 
for the sale of a business which it falls to his executor to com- 
plete, in my judgment the executor who, on completion of the 
contract, proceeds to solicit the customers of the old firm is 
doing the , very thing condemned by Lord Macnaughten in, 
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Trego v. Hunt. He may or may not have actual knowledge of 
who the customers of the firm are, though he certainly has every 
opportunity of ascertaining them, but, whether or not he has 
actual knowledge of them, it seems to me to be against common 
honesty that he should be free at one and the same time to com- 
plete his testator’s contract and to snatch away from the pur- 
chaser the property which he is affecting to convey to him.” 





Grorce Bannam & Co. v. F. Reppaway & Co., (1927) 
A. C. 406: 9% L. J. Ch. 117 (H. L.). 

Lrade-mark—A pplication to register—Mark not distinguish. 
able in England—Applicant agreeing to limit use of mark to 
goods exported to foreign countnries—Registration whether on- 
pulsory—Trade-marks Act; 1905, S. 9 (5). 

Where in an application for the registration ofa trade- 
mark it was found that the mark was not distinguishable from 
other marks in England but the applicant showed that he did 
not use the said mark in England and that he would use the 
game only on goods exported to foreign countries 

Held, that the whole idea of a trade-mark was to Tegister’ 
it for use in England and that a mark otherwise not registerable 
did not become registerable because the applicant consented to 
a condition that he would only use it in certain other places. 

Per Lord Dunedin :—" The registration of a proposed 
trade-mark is not an absolute right. It is a privilege which 
under certain circumstances so far approximates to an absolute 
right that it must be granted...... What has to be considéred 
is the possible confusions or difficulties which might arise in 
consequence of the grant of the ttdde-mark or the possible im- 
pairment of the rights of innocent traders to do that which it 
would be their natural mode of conducting their business... .. 
It is one thing to limit the use of a trade-mark registered tn this 

ecountry by declaring that it is only to be used in certain coun- 
tries besides this: it is quite another to try and make a mark 
ex hypothesi unregisterable here effective as a trade-mark else- 
where by saying that its use would be applied to certain other 
specified countries. The whole idea of a trade-mark register 
is for use in this country, and I cannot think that merely affixing 
the mark in this country when ex hypothesi that mark when 
affixed cannot be used in this country at all meets the intend- 
ment of the Act.” - 


d 
LOI] THE MADRAS LAW JOURNAL. 57 


VINCENT v. SOUTHERN Rarway Co., (1927) A. C. 
430 (H. L.). 


Railway company—Statutory duty to post look-out man— 
Delegation if permassible—Liability of company for default of 
agents—Contnibutory negligence of workmen—Clatin for 
damages under Lord Campbell's Act—Prevention of Accidents 
Rules, 1902, R. 9. 


R. 9 of the Prevention of Accidents Rules provides as 
follows: “With the object of protecting men working in or near 
lines of railway..... the railway companies shall in all cases 
where any danger is likely tq arise provide persons or apparatus 
for the purpose of maintaining a good look-out or for giving 
warning against any train or engine approaching such men and 
the persons employed. shall be expressly instructed to act for 
such purpose. 


One day two workmen who were engaged in repairing the 
locking bar on the down line of a railway company saw a down 
train approaching and stepped aside for safety, not seeing the 
up train they went on to the up line, were struck and killed by 
the up train. It appeared that the Railway company,had by its 
rules expressly delegated the function of keeping the look-out 
to the foreman or other man in charge of the gaħg for the time 


being. In an action for damages under Lord Campbell’s Act 
by the widow of one of the victims 


Held, that the accident was due not to any negligence or breach 
of duty on the part of the company but was due to the careless- 
ness dÍ the workmen themselves; that assuming there was no 
look-out man employed it was due to the neglect of the deceased 
because that duty had been delegated by the Railway company 
to the gang and that therefore the representatives could not re- 
cover for the consequences of the default of the deceased. 


Per Viscount Cave, L. C. :—“The duty of a company in 
any case of danger is an absolute duty to provide a look-out man 
and to see that he is instructed to act; and if in any case it were 
proved that the foreman to whom, under the company’s regu- 
lations, this duty was entrusted had failed in his duty and had 
not appoirited a look-out man, the company might well be held 
liable for injury happening to any member of the gang other 
than the foreman himself.” r 

H ° 
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Per Lord Sumner :—“It is not a breach of the rule on the 
company’s part to delegate to the foreman (as an incorporated 
company must delegate to some one) the duty of posting “a 
look-out man ad-hoc, who has been previously instructed, 
equipped and provided for the purpose.” 





Lake v. Simmons, (1927) A. C. 487 (H. L.). 

Insurance Poltcy—Exception clause as to theft by custom- 
er—Goods obtained by fraudulent pretences—Formation of con- 
tract—Relation of ‘entrusting to customer’ if constituted— 
General and spectal customer. ° 

L a jeweller became insured by a Lloyd’s policy urħler- 
written by S. The perils'insured against were loss or damage 
to any property arising from any excuse with certain exceptions 
set out. The exception clause provided that the insurers were 
not liable for “loss by theft or dishonesty committed by ..... 
any customer dn respect of goods entrusted to him by the 
assured.... unless such loss arise when the goods are deposited 
for safe custody with such person”. It happened that E a 
practised griminal made representations to L that she was the 
wife of a well-known man and after making several purchases 
at short intervals and paying for the same on her own account 
she obtained two valuable jewels for approval and feloniously 
appropriated the same to her use. In an action by L against 
S on the policy for recovering the value of the jewels 


Held, by the House of Lords reversing a judgment of the 
Court of Appeal in (1926) 2 K. B. 51 and restoring a,gjudg- 
ment of McCardie, J., in (1926) 1K. B. 366, that the insurers 
never intended to deal with E except as the wife of the well- 
known personage, that there was no consensus ad idem for the 
formation of a valid contract and that the relation of “entrasting 
eo a customer” within the meaning of the exception clause did 
Not arse. Also, that E was not a customer of the insured quoad 
the goods, the possession of which was handed over to her, 
within the meaning of the exception, though she may have 
stood in the relation of customer in other transactions: 


Per Viscount Sumner:—“The natural meaning of ‘en- 
trusted’ involves that the assured should by Some real and con- 
scious volition have imposed on the person, to whom he delivers 
the goods, some species of fiduciary duty”. : 
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REPUBLICA DE GUATEMALA v. Nunez, (1927) 1 K. B. 
669 (C. A.). 

* Conflict of Laws—Assignment of English debi in Guate- 
niala— Parties domiciled in Guatemala—V dlidity of assignment 
in question—Law of domsci applicable. 

One C domiciled in Guatemala, and being there at the time, 
deposited in an English Bank in England a sum of money, thus 
creating a debt due by an English debtor, which must be de- 
manded in England, but which, having been demanded in Eng- 
land, could be recovered by suit against the debtor in whatever 
jurisdiction he could be found. Some years after one N also 
a Guatemalan subject claimed the deposit from the English 
Bank. He produced a dochment passing between himself and 
C if Guatemala, both parties being then domiciled there, pur- 
porting to be an assignment or donation of the English debt. 
It was proved that if the effect of the document was to be deter- 
mined by the law of Guatemala, the document was invalid, if by 
English Law there was a valid assignment. The question arose 
which law applied. ° 

Held, by the Court of Appeal affirming a 
judgment of Greer, J., that English Courts should decide the 


question according to the law of Guatemala, and therefore N 
had no claim to the money. 


Bankes, L. J. based his decision on the grdund that the 
law of domicil was applicable to such a case. Scrutton and 
Lawrence, JJ., decided on the ground that either the law of 
domici or the law of the place where the erent took place 
was applicable. 





LEONARD v. WESTERN SERVICES, Ltp., (1927) 1 K B 702. 


Motor ommibus—“‘Plying for hire’, what constitutes— 
Town Police Clauses Acts, 1847 and 1889. 


W were the owners of a number of motor omnibuses and. 
. . . . š + 
ran a regular service in some districts. ZL entered an omnibus 


one day and purchased a return ticket; she then got out in a 
district wherein W had no licence to ply for hire. Subsequently 
L got into another omnibus at that place and returned to her 
district. 

Held, on, those facts that the latter omnibus was not 


‘plying for hire’ within the meaning of the pow Police Clauses 
Acts, 1847 and 1889. 
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Per Salter, J. :—“In order to constitute ‘plying for hire’ 
within the meaning of the Acts there must be a general invita- 
tion by the person in charge of the vehicle to members of the 
public to make contracts with him for carriage in the vehicle.” 


a 


MottHes REDERI AKTIESELSKABET V. ELLERMAN’S WL- 
son Līne, Lro., (1927) 1 K. B. 710. 

Shipping—Charterparty—Sub-charter for voyage—Ship- 
owner's hen for freight—Bill of Lading contract one between 
shipper and shipowner. 


“In every case where bill of lading freight is received by 
the agent nominated by the chartertrs the shipowner can inter- 
vene and claim freight in the hands of the agent as his mchey. 
This is a result of holding that the bill of lading contract is one 
between the shipowner and shipper and not a contract between 
the charterers and the shipper. The legal right to the freight 
is in the owner and not in the charterer and the former can inter- 
vene at any time before the agent has received the freight and 
say lhe collections should be on his behalf. If the agent then 
collects the freight the shipowner can sue for it as money had 
and received”. 





8 

Martin v. Benson, (1927) 1 K B 771. 

Costs—Dtsallowance for good cause—Contemptuous da- 
niages awarded in action for slander—Proper order as to costs 
—Rules of the Supreme Court, O. 65, R. 1. 

O. 65, R. 1 of the Supreme Court Rules provides, that 
where an action is tried with a jury the costs shall follow the 
event unless the Court for good cause shall otherwise order. 
Where in an action for slander the plaintiff was awarded 1 3|4d 
by way of damages, held, that the proper order was that- the 


defendant need not pay the plaintiff's costs. 


Per McCardie, J. -—‘‘The Judge must exercise his discre- 
tion as to costs, not only unfettered by, but wholly independently 
of any view expressed by the jury on that particular matter.... 
The smallness of the damages is an important element to be 
considered but it is not conclusive. But in the absence of spe- 
cial circumstances the Court may disallow costs where contemp- 
tuous damages are awarded....... In such cases the action 


should be regarded as oppressive and as one that should not have 
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been brought and that therefore ‘good cause’ exists for disallow- 
ing costs.” 





Rex v. Cory Brotuers & Co., (1927) 1 K B 810. 


Corporation—Indictment for felony and for crimes învolv- 
ing personal violence—Legality—Criminal Justice Act, 1925, 
5/00: 

S. 33 of the Criminal Justice Act, 1925 provides that 
‘where a corporation is charged with an indictable offence the 
examining Justices may...... make an order empowering the 
prosecution to present...... a bill in respect of the offence. . 

A corporation was charged, with the offence of mandlene hter 
andaan offence under the Person Act, 1861. 

Held, that a corporation could not be indicted for a felony 
or for crimes involving personal violence and that this rule was 
not modified by S. 33 of the Criminal Justice Act. 





KREDITBANK CASSEL v. SCHENKERS, (1927) 1 K. B. 
826 (C. A.). 

Company—Ariicles of Association providing for delega- 
tion regarding signing Bills and cheques—Branch manage forg- 
ing bills—Company whether bownd. 

The doctrine that persons dealing with limitgd liability com- 
panies are deemed to have notice of the company’s articles of 
association and need not inquire whether the domestic arrange- 
ments necessary to carry out the power of delegation there 
given applies only to a genuine transaction and not to a forged 
document. i 

A company by its articles had authority to delegate the 
power of drawing and endorsing bills but in fact it did not dele- 
gate anybody; but one of its branch managers as such signed 
bills of exchange and fraudulently obtained credit. The bills 
being subsequently dishonoured the drawee sued the company. 

Held, by the Court of Appeal reversing a judgment of 
Wright, J., in (1926) 2 K. B. 450— 

(1) that there being no proof that the person dealing 
with the company had knowledge of the existence of the power 
of delegation given to the company he cannot be heard to say 
that he acted upon it Houghton and Co. v. Nothard; Lowe 
v. Wills, (1927) 1 K. B. 246 followed; 

' (2) the rule that persons dealing with a company must be 
deemed ta have notice of the articles of association was inappli+, 
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cable because the bills of exchange were forged documents. 
Ruben’s Case, (1906) A. C. 439 applied; 

(3) that it was not within the estensible authority of tre 
branch males to sign bills for the amount and in the form he 
did. 

The action was consequently dismissed. 





Rex v. Dany Mirror. Ex parte Smita, (1927) 1 K. 
B. 845. 

Contempt of C E publishing photograph of 
accused before trial—Question of identity in issue—Liability of 
newspaper for contempt. 

“In the publication of a photograph no less than in natrat- 
ive, it is the duty of a newspaper to take care to avoid publish- 
ing that which is calculated to prejudice a fair trial.... There 
is a duty to refrain from the publication of the photograph of 
an accused person where it is apparent to a reasonable mar that 
a question of identity may arise”. 

Where at a time when the accused had been arrested upon 
a charge of attempting to shoot a police officer and had been 
brought before the Justices upon the charge and before the 
proceedings were completed two newspapers published the 
photograph of the accused 

Held, that the newspapers were liable to be charged for 
contempt of Court because the identity of the accused was in 
issue in the case and the accúsed had been prejudiced regarding 
the same. ° 


So e 


IMPORTERS COMPANY v. WESTMINISTER Banx, (1927) 1 
K. B. 869. 

Banker and Customer—Banker receiving payment on be- 
half of another bank—Customer bank subsequently proved to 
bave no itle—Ltability of banker—Collecting bank whether 

“receives payment” —Bills of Exchange Act, 1882, S. 82. 

S. 82 of the Bills of Exchange Act, 1882 provides that 
“where a banker in good faith and without negligence receives 
payment for a customer of a cheque.... and the customer has 
no title. ... the banker shall not incur liability to the true owner 
of the cheque for having received such payment”. 

Held, that the word ‘customer’ in the section can mean 
eanother bank for whom the bank claiming protectiorr collects a 
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cheque as agent; also that the expression ‘receives payment’ 
applies not only to a receiving bank but also to a collecting bank. 





It re ROPUER SHIPPING COMPANY AND CLEEVES WESTERN 
VALLEYS ANTHRACITE CoLLERESs, (1927) 1 K. B. 379 
(Cr Ar) 

Shipping—Claim for demurrage—Owners using vessel 
for bunkering—Claim not sustainable for that period—Buracn 
of proof. 

In order that demurrage may be claimed by the owners of 
a vessel they must at least do nothing to prevent the vessel be- 
ing available and at the disposal of the charterers for the pur- 
pose*of completing the cargo. 

Held, on the facts that demurrage could not 
be claimed during the period when the vessel was 
used by the owners for bunkering and was therefore not availa- 
ble for the charterers. 

Per Sargant, L. J. :—‘‘When it is shown that, by the act of 
the owners, the vessel has been placed in a position which rend- 
ers her unavailable for the charterers’ purposes in loading the 
cargo, it is for the owners who claim demurrage to show that 
the charterers had not in fact cargo available for loading during 
the period the vessel was used for bunkering”. ° 


KOoECHLIN Er Cre v. KESTENBAUM BrotHers, (1927) 
1K B 889. 

Bill of Exchange—Foreign Bill—Endorsement in foreign 
countr$ and acceptance in England—V alidity of endorsement 
to be determined by foreign law—Bills of Exchange Act, 1882, 
S: 72: 


A Bäl of Exchange was drawn and endorsed in France and 
accepted in England. It appeared tbat the endorsement was 
not by the payee but by his agent and that such endorsęgment® 
though valid under French law was invalid under the English 
law. 

Held, that under S. 72 of the Bills of Exchange Act, 1882, 
the validity of the transfer of the Bill of Exchange must be 
governed by the law of the country in which the transfer took 
place and that consequently there was a valid endorsement. 


bd v ® 
e 
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REDERI AKTIEBOLAGET Acorus v. W. N. Hittas & Co., 
9% LJ K B 18 (HL). 

Shipping—Charterparty—Provision that expenses for &is- 
charging cargo should be borne by charterer—Same to be borne 
by ship under port custom—Which prevails. 

A charterparty provided that the cargo was to be loaded 
and discharged according to the custom of the port and that the 
cargo was to be taken from alongside the steamer at charterers’ 
risk and expense. The question arose as to who should bear 
the cost of putting up a staging from the ship to certain rails 
and carrying the goods across the staging and placing it on bogies 
on those rails. The charterers pleaded that there was a custom 
of the port under which the experfse in dispute was to be pad 
by the ship. 

Held, that the custom of the port could not override the 
express provisions of the charterparty and that consequently the 
charterers were liable for the expense. 

(1922) 1 A. C. 397 applied. 





GALE v. Motor UNion Insurance Co., 96 L J K B 199. 

Insurance—Two policies of insurance—Provisions in each 
policy denying liability sn case of insurance with others and for 
rateable disiribution—Construchon—Rateable distribution as 
meaning half end half. 

The claimant had insured with two companies against loss 
resulting from motor collision. Each of the policies provided 
that if there was another operative insurance, it, the policy in 
question, could not be used to give any indemnity, but each policy 
also provided that if there were two policies which were operat- 
ive then there was to be rateable contribution or paymenf. In 
an action for indemnity against both the companies 

Held, that the proper construction of the clauses was that 
the provision as to rateable distribution qualified the preceding 
clause denying liability and that the proper award was that the 


claimant should be paid rateably by the two companies, that is 


in the proportion of half and half. 

Houcuton & Co.*v. NortHarp; Lowe v. Wits, 96 L J 
K. B. 25 (C.A. ). 

Company—C ontract by director not in the c course of busi- 
ness—V alidity—Power of delegation vested în Board of Direc- 
tors—No delegation in fact—Third party whether entitled to 
, assume delegation. ` i . 
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An ordinary director, acting without authority in fact, is 
not capable of binding a company by a contract with a third 
party which is not in thg ordinary course of business, merely 
on the ground that the third party. assumed that the director had 
been given authority by the Board to make a contract. In such 
a case it is immaterial that the articles of association contain 
wide powers of delegation by the Board of Directors. 





SHUTTLEWORTH v. Cox Bros. & Co., 96 L J K B.104 
(C. A.). a 
Company—Alteraiton of Witla by ead resolution— 
Test of bona fide—Interference by Court—Compames Act, 
1918, S. 13. eo 

The power given to a company under S. 13 of the Com- 
panies Act “to alter or add to its articles by special resolution 
must, like all other powers conferred on majorities, be exercised 
bona fide and for the benefit of the company. The true judges 
of the interests of the company in such a case are the -share- 
holders acting in good faith. Their decision is not liable-to be 
set aside unless it 1s so outrageous and oppressive that no Tea- 
sonable man could arrive at such a conclusion. í 

Allen v. Gold Reefs of West Africa, (1900) 1 Ch. 636 
applied. l 


~ 





JOTTINGS AND CUTTINGS. | 

Clearing the Bar—It was not until the case of Malan v. 
Young in 1889 (6 T L R 38) that any attempt was made to ex- 
clude the public from a Court in which ordinary civil proceed- 
ings were in progress. The action was one of libel and slander 
Sir Charles Russell, Q. C., Mr. Finlay, Q. C. and-Mr..- Blake 
Odgers represented the plaintiff and Mr. Frank Lockwood, 
Q. C., Mr. Collins, Q: C. and Mr. Cagney the defendant. ¢ 
When the case was called on Sir Charles Russell intimated that 
it had been agreed between himself and his learned friends that, 
in the interest of third parties, it was desirable that the hearing 
should be in private. Denman,-J., doubted whether he_could 
give effect to their wish, but after consulting with some of his 
colleagues, statetl that if the ease Wor tried before him withont 
a jury he would hear it in “camera”. The jury was accord- 
ingly discharged and the Court cleared. 

T. ° 
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Some members of the Bar, not engaged in the case, were 
present on this occasion. One Village Hampden—Mr. Gould, 
Q. C.—asserted his right to remain jn Court, but the Judge, 
having intimated that force would be employed if necessary, he 
peacefully withdrew. 


—The Law Journal, April 23, 1927, p. 416. 





Famiuy and State in Criminal Jurisprudence.—Insufficient 
attention has been drawn in the English Press to the extraordi- 
narily interesting peculiarity of French criminal procedure, of 
which an instructive illustration has recently been afforded by 
L’ Affaire Daniels at Boulogne. Here a French leader of the 
Paris Bar, instructed by the family of the deceased Exglish 
lady, has attended the preliminary investigation by a magistrate 
and has put forward claims on behalf of the family of the de- 
ceased, e.g., for an exhumation of the body, which has been 
supported by the order of the Court. It is not generally known 
except by lawyers who have had occasion to follow French judi- 
cial proceedings, ¢.g., in a murder prosecution—that there are 
three parties to the case, not—as in England—two only. There is 


_ the Republic, the accused, and the next friend of the deceased, 


usually a member of his family. The latter has not only a 
right to be present and to put questions in cross-examination of 
witnesses, but he also has a right to be heard by the jury on the 
issue as to the damages which the accused, if found guilty, may, 
under French law, be held liable to pay the relatives. 


«e —The Law Journal, May 7, 1927, p. 439. 





Deterrent Sentences——The question of what are the objects 
of punishment is one which gives rise to a good deal of discus- 
sion, and on which there is a considerable difference cf opinion. 
Some there are who hold that the particular crime of which the 


> prisoper has been convicted should alone weigh with the Judge, 


and that the object of a penal sentence should be less to punish 
than to reform; others take the view that one of the matters to 
be borne in mind is the deterrent effect which the sentences in- 
flicted for a particular offence may have on those minded to 
commit similar crimes. We do not propose go enter into a 
discussion on the ethics of punishment, at any rate at the mo- 


_Ment; it is probably true to say that certain classes of crime can 
° be checked by the deterrent effect of the sentences inflicted upon 
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persons convicted of such crimes, and that, in other classes of 
crime, this consideration does not apply. If there is one class 
of offence in which severity on the part of the judges is more 
likely than another to be salutary in checking the commission of 
other offences, we imagine that that is blackmail, and, for this 
reason, and quite apart from the merits of the particular case, 
we are glad to observe that the Lord Chief Justice has, this 
week, dealt with a gang of blackmailers convicted before him at 
the Old Bailey in a manner which will make blackmailers gene- 
rally consider very carefully whether their game is likely to be 
worth the candle. 
The Law Journal, May 28, 1927, p. 507. 





. @ 


The Good Lawyer and the Bad Cause.—lIt is fitting to 
pass on for the benefit of those lawyers whose consciences are 
open to assault the advice which McCardie, J., at the “Reading” 
aforesaid, approved and quoted from the patriotic and pious 
Dr. Johnson: “How can a righteous man accept a brief for a 
party whose cause was bad?’ Dr. Johnson: “Who can kuow 
whether a party is in the wrong until a judge decides the issue?” 
Sometimes, of course, the party himself knows and opens his 
mind to his counsel as a good patient will to his medical adviser. 
And in criminal causes there may be difficulties. e Many a pri- 
soner has, in the cells, told true things to his visiting counsel; 
and there is the case where an accused person sent a messenger 
to counsel with the declaration that he was not guilty; and that, 
after acquittal “half the swag” should be the advgcate’s reward. 
No; upon the whole, it would appear that Dr. Johnson’s formula 
18 inadequate ; and McCardie, J., should know it. 


—The Law Journal, May 28, 1927, p. 524. 





Witchcraft and the Law.—lIt is interesting, if a little sur- 
prising, to find a confession of belief in witchcraft, but Mr. é¢ 
Montague Summers in his History of Witchcraft, published 
last year—which contains much curious learning about 
witches and demons and their ways from the earliest times— 
comes to the conclusion that, while the witch persecutions were 
in general due to “atrocious extravagances” and the “‘idlest su- 
perstition”, yet fhere is no way of accounting for “a huge nur- 
ber of cases” save by “acknowledging the reality of witchcraft 
and diabol# contracts”. And he fortifies himself with a long e 
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list of eminent.men who all firmly believed in witchcraft. It 
begins with St. Augustine and comes down to William Black- 
stone, and among the intermediate names are Lord Bacon, Sir 
Edward Coke, and Sir Matthew Hale. We are not comerned 
to argue the question, and it is quite true that great judges have 
in this respect failed to rise above the superstitions of their 
times and have taken part in witch trials and witch killings that 
form one of the darkest passages in the history of the Criminal 
Law. The number who suffered, both here and on the Conti- 
nent, is incredible. “It was sufficient’, it has been said, “to 
be aged, poor, or half-crazed to ensure death at the stake or on 
the scaffold’. Quite recently Lord Birkenhead, in his 
Fourteen English Judges, has excused Hale for his part in the 
trial of the Suffolk witches in 1662, on the ground that °“‘the 
law affirmed the existence of witchcraft and made it an offence 
and Hale himself believed in witchcraft”. And Judge Parry, 
who, in his chapter “Concerning Witchcraft and Wizardry”, tells 
of the persistence of the superstition in remote country districts, 
thinks that Hale, “a civilised and learned man”, need not he 
scoffed at for beliefs which have lasted for 300 years since his 
time. In any case Hale was no worse than the judges of a 
later day who lent themselves to the infliction of capital punish- 
ment for petty offences which would now be met by probation. 
However, in ah age which is not exactly an age of robust faith, 
it is, as we have said, interesting to find a serious author assert- 
ing that there must be something in witchcraft after all. 
—The Law Journal, June 11, 1927, p. 545. 





The Judiciary and the Executive-—It is the considered 
opinion of many that there is a real danger lest the “constitution- 
al balance” between the executive and judicial functions of the 
State may be seriously upset by the growing tendency of the 
Legislature to transfer large judicial and even law-making 

° poweys to the various government departments. The powers 
conferred on the Minister of Health under the Public Health 
(Smoke Abatement) Act, referred to in these columns recently 
is merely the latest example of a long series; a tendency so 
marked that some critics profess to see in it a deliberate policy 
having for its object the transfer of power into the “safe” 
hands of the permanent Civil Service, which may be trusted to 
preserve much of what it has been given throughout the short 

e and uncertain lifetime of a modern Parliament. For (it ig 
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said), however reforming or revolutionary a Government may 
be, the altering of the status quo is of necessity a long and tedi- 
ous business, even with the hearty co-operation of the Civil 
Servants; and powers conferred on the “Minister” are powers 
nearly always in fact exercised by the expert and permianent 
secretary or other permanent head of the- Department. The 
facts appear to be all against the existence of a policy, but the 
tendency is indisputable. It is due in large measure to the ex- 
tension of Government interference and control to matters 
formerly regarded as entirely outside its province: Public 
Health, Urban Administration, Railways, Roads, Broadcasting, 
area few. In such and similar matters, the “Ministers” have 
and exercise powers which would have astounded the politicians 
and constitutional lawyers of last century. They can compul- 
sorily take away land and other property from the lawful 
owners, can destroy rights acquired by purchase or inheritance, 
and can do by the stroke of the pen that which formerly 
required the authority of a special Act of Parliament. 


—The Law Journal, June 11, 1927, p. 547. 


a 


The Judges’ Warning.—It may be assumed fhat the fre- 
quent protests of the Lord Chief Justice—as in a recent case 
where he pointed out that a Minister could at once nullify the 
effect of a judgment of the High Court by merely issuing an 
order under the authority conferred on him by Act of Parlia- 
ment—are not without foundation, and it is noteworthy that 
Eve, J® the senior Chancery Judge, and one extremely unlikely 
to be stirred by groundless apprehension, has “heartily support- 
ed the protests which from time to time had been uttered by the 
Lord Chief Justice and others against attempts of the Execut- 
ive to invade the territory of the magistracy. If the adminis- 
tration of justice was to be continued in this country upon the 
principles upon which it had been firmly established, and Which 
alone were acceptable to the people, it was of the utmost import- 
ance that the line of demarcation between the Executive and 
the Magistracy should be studiously and strenuously maintained 
PETRA our Courts offered a more satisfactory arena for the 
assertion of rigħt and the remedy of wrong than any 
Government Department, however august, and he hoped every 

effort woukl be made to control any insidious attempt of the . 
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Legislature to curtail the right of every citizen to have recourse 
to the Courts.” No doubt the citizen feels that Parliament, 
which gave these powers, can take them away. But the taking 
away will not be an easy or a painless performance, apd we 
agree with the Judges that prevention is better than cure. 
—The Law Journal, June 11, 1927, p. 547. 





Machiaveli. —Those who are interested in theories of 
statecraft have been celebrating the 400th anniversary of the 
death on June 22, 1527, of Nicolo Machiavelli, the writer of 
It Principe. Machiavelli stood for the divorce of morality 
and politics. As to why he took this line there are opposing 
views. Amid the internecine struggles of Italian State8, he 
may have thought that the strong ruler—the Prince—regardless 
of means sô he gained his end, was the only way to restore Italy 
to unity and greatness. The parallel with modern conditiona 
in Italy and Russia is too obvious to call for comment, save to 
note the difference that character or circumstances have saved 
Italy from the crimes which have marked the present regime in 


Russia, and which have recently been repeated in a specially re- 


volting form. This view of Machiavelli’s teaching so impress- 
ed those times that Shakespeare, some hundred years later, in 
the Third Patt of King Henry the Sixth, made Gloucester 
boast that he could 

“Set the murderous Machiavel to school.” 
Or was Machiavelli, writing in banishment from Florence, only 
fawning on Lorenzo de’ Medici, to whom his work was 
addressed, in the hope of being recalled to favour? ‘Bhis is 
speculation, but as to the tendency of his work there is no doubt. 
He recapitulates the means by which Cæsar Borgia attained to 
power, and on serious examination of his whole conduct, he sees 
“nothing to be reprehended.” And force and fratid are 
equally useful to a prince. “A Prince who is wise and pru- 
dent cannot or ought not to keep his parole, when the keeping 
of it is to his prejudice, and the causes for which he promised 
removed.” It may be long before the practice of politics, 
national and international, is based completely on the canons of 
humanity and morality, but Machiavelli’s disregard of these 
canons seems to have shocked his own times@ as much as it 
shocks the present. 


—The Law Journal, June 25, 1987, p. 593. 
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Swift, J., utters a Good One —The observation which re- 
cently fell from the lips of Mr. Justice Swift, when he express- 
ed the view that in a certgin matter a brother Judge had 
“lapsed into inadequacy,” is generally regarded as one of the 
best of its kind, and its originality has not yet been impeached. 

Perhaps the classic example of the mode in which a judge 
may convey an impression not wholly favourable of one of his 
judicial brethren is that of Bowen, L. J. : “In coming to the 
Court of Appeal, the judgment of my brother Kekewich in your 
favour is like putting to sea on Friday—unfortunate, but not 
necessarily fatal” Mathew, L. J., achieved a double in one 
sentence when he remarked that “his brother Kekewich had 
misdirected himself in point of law by attaching undue weight 
to an obiter dictum of his brother Ridley.” 

Counsel have sometimes ventured to suggest that the judge 
who tried the case was wanting in judicial prestige. “This, 
my lords, is an appeal from Mr. Justice Dash, but there are 
other reasons for saying that the appeal should be allowed” is 
the traditional exordium in opening an appeal in such cases. 
Mr. Upjohn, K. C. (a courageous advocate), opening an 
appeal from the Divisional Court, said that he was appealing 
from a judgment of Mathew, J. “But I thought,” “said the 
Master of the Rolls, “this was an appeal from the Divisional 
Court?” “It is true,” replied Upjohn, “that Chief Justice 
Coleridge was also present.” It should perhaps be explained 
that from time to time Lord Coleridge closed his eyes during 
the course of an argument. 


—The Law Journal, June 25, 1927, p. 610. 





BOOK REVIEWS. 


Tae Art oF Cross-ExaMinaTion, Vol. I, by Messrs. P. 
Ramanatha Aiyar and P.Raghava Aiyar, revised, enlarged and 
brought up to date by Mr. K. S. Venkatrama Aiyar, BA., 
B. L., High Court Vakil. Published by the Globe Publishing 
Company. Price Rs. 3-80 per volume. 


The learned authors of this book have dealt in the cowse 
of this volume with the principles and precedents of the art of 
cross-examination. Several books have been published on this 
subject here and in England. The art of+cross-examination 
comes largely by experience but fhere are principles which a 


e | 
72 THE MADRAS LAW JOURNAL [ vob. 


beginner has to learn before starting on this very difficult art 
As it is gained largely by personal experience and the observa- 
tion of the conduct of cases by emjnent advocates, the authors 
have done well in paying greater attention to the collestion of 
precedents than to the enunciation of mere principles, as illustra- 
tions and precedents leave a clearer and more lasting impression 
than a statement of the principles. The authors have mainly 
attempted to collect as far as possible instances where success has 
been attained in cross-examination by eminent advocates in 
different countries and in different times. The book 1s there- 
fore likely to be not, only full of instruction but of great interest. 





Contract Act Mape Easy—QuESTIONS ON THE PNDIAN 
CONTRACT ACT WITH FULL ANSWERS, by Mr. N. K. Ponkshe. 
Price Rs. 140. l 


In these pages the author has selected the questions on the 
Indian Contract Act from the various law examinations of the 
Indian Universitics for the last twenty-five years and the an- 
swers to them are given concisely and clearly with the important, 
case-law thereon. If the object of the publication is to supplant 
the wellknown treatises on the Indian Contract Act to the stu- 
dent of law gne cannot but regret its publication. We venture 
to think that the object of the author is on the other hand that 
after the student has carefully studied the leading treatises on the 
subject he should take to this book to collect his thoughts and 
clarify his answers to the questions from the treatises he has 
already studiéd. We believe that the readers of this book will 
not abuse it by leaving out the treatises and relying uporsit solely 
for securing a pass in the examination. 
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QUICQUID PLANTATUR SOLO CEDIT.- 


The general rule of English Law is Quicquid planiatur 
solo cedit, that is to say whatever is affixed to the land becomes 
a part of the land and becomes subject to the same rights of pro- 
perty as the land. A necessary corollary of that rule is that a man 
who so affixes is neither entitled to remove it nor is entitled to 
compensation in respect of it. Some exceptions have been 
recognised by the common law itself though not in very early 
times and some exceptions have since been engrafted by the 
Legislature. In India, the maxim has at all times been held 
to have but a very limited application. As regards the corollary 
as to compensation, the Indian Law has been in some directions 
more liberal while in others not quite so liberal. We shall 
attempt to note the scope of the application of the maxim and 
the corollary both in England and in this country. 


The first exception recognised in England fs with respect 
to what is known as fixtures, that is to say personal chattels afix- 
ed to the land. As regards these, questions arise in England 
generally as between heirs and executors, between tenants for 
life and remaindermen and lastly between landlords and tenants. 
The law is most liberal in the case of tenants, less liberal in the 
second case and least of all in the first ; in fact in the first case, e 
the rule is applied in all its rigour though after the recent Pro- 
perty Act, the question is not of much moment as both real 
and personal property now vest in the executor and -the saime 
rule applies as regards distribution. In the interests of trade, 
Courts relaxed the strictness of the rule in favour of trade fx- 
tures. The comcession does not, however, extend in favour of 
buildings unless they are of a temporary mature or 
are accessory to trade purposes. ` The indulgence | 
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shown’ to trade is not extended to agriculture 
and to remedy the defect, Legislature had to 
step in but the result has been that a more liberal rule is enacted 
conferring a right to remove not only fixtures but also bujldings. 

The Statute, at the same time, gives a right of pre-emption to 
the landlord. Fixtures for ornament and convenience also have’ 
been exempted from the operation of the rule and that by the 

common law itself. All these are merely in the nature of 

partial exceptions, that is to say the rule only confers a power 

on. ‘the ‘tenant to remove the fixtures but so long as they continue 

attachéd, they are considered as a part of the land itself. The 

Common Law right to remove is also subject to the condition 

that the nature of the attachment fnust be such that the separa- 

tion will cause little or no damage to the freehold or the articles 

removed and that the right can be exercised only during the 

currency of tenure except when the tenancy is of an uncertain 

duration in which case a reasonable time after the expiry of the 

lease is allowed. Under the rule enacted in the Agricultural 

Holdings Act the tenant’s right is available in all cases for a 

reasonable time after the termination of the tenancy and appa- 

rently the tenant is entitled to remove though the removal might 

cause damage provided he is prepared to make good the damage. 

The benefit of the rule allowing tenants to remove fixtures is 

available though the fixtures are affixed after a mortgage. The 

mortgagor himself is not within the benefit of the rule. 

As regards trees, the rule seems to be that fruit trees 
may not be cut by the tenant though planted by himself > nor 
timber trees except in the case where enjoyment by cutting down 
timber is within the > contemplation of the lease. The 
tenant seems to have the right to cut down 


‘certain. kinds of trees that are not timber and even 


timber trees which show no likelihood of becoming useful timber. 
In this matter the rule is governed largely by usage.” 

In India the maxim is of very limited application, the ques- 
tion being rather as to what cases it applies than to what cases 
it does not. In Thakur Chunder Poramantck v. Ramdhone 
Biustiacharjee (1), a Full Bench of the Calcutta High Court 
after referring to certain texts of Hindu Law and to Hedaja 
laid' down that “according to the usages and customs of this 
country,- buildings and other such improvemenjs do not, by the 
mere accident of their attachment to the soil, become the property 

1. (1866) 6 W R 228 (F B). 
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of the owner of the soil”. They further held that “t should 
be laid down as a general rule that if he who makes the improve- 
ments is not a mere trespgsser but is in possession under any 
bona fide title or claim of title he is entitled either to remove 
ihe materials, restoring the land to ihe state in which it was be- 


fore the improvement was made, or to obtain compensation for | 


che value of the building if it is allowed to remain for the pene- 
fit of the owner of the soil, the option of taking the building or 
allowing the removal of the material remaining with the owner 
of the land in those cases in which the building is not taken down 
by the builder during the continuance of any estate he might 
possess.” The case itself was that of a purchaser from a 


widow whose purchase was “found not binding against the, 


reversioner. Earlier cases are referred to in the judgment of 
the Full Bench where a similar principle was applied to co- 
owners including members of Hindu family, building on common 
land. In one of those cases Khode Ram Sharma v. Trilocha: 
(2) it is laid down that “if a member of a joint Hindu family 
build a brick house on ancestral land with separate funds of his 


own, such land would not be a property in which shares might . 


be claimed by his co-parceners. Co-parceners would only 
have.a claim on him for other similar land equal toetheir res- 
pective shares’. This principle was applied recently in 
Madras to a case where a Hindu father built on°ancestral site 
before the birth of his son and it was held that the building did 
not become joint property in which the son could claim a share. 
Periakaruppan v. Arunachelam (3). The rule laid 
down in Thakur Clundcr Poramatntsck v. Ranidhone 
Bhuttagharjee (1) is approved by the Privy Council in Yarayan 
Das v. Jatindra Nath Roy(4) which was rather an extreme case. 
There the question was as to whether a house built on land by 
the registered proprietor of an estate passed to the auction pur- 
chaser at ‘the revenue sale. Their Lordships held that it did 


not. That ruling will not apply to revenue sales in Madras 


for the Madras Revenue Recovery Act makes the revenwe a 
charge not only on the land but also on buildings, etc., on the 
land unlike the Bengal Act therein referred to. Their Lord- 
ships base the conclusion on the fact that under that Act the 
Crown can sell only the property which belongs to it and the 


1. (1866) 6 W R 228 (F B). 2. 1 Select Reports, p. 35. 
3. (1926) I L R 50 M 582: 52 M L J 571. 
sa (1927) L R 54 I A 218 : 53 M L J 158 (P C). 
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superstructure does not belong to it and no power is reseived 
in the Act to sell the buildings or anything other than what 
belongs to the Government. The following according 
to their Lordships are the rights titer se of the owner of the 
land and the owner of the superstructure after the termination 
of the interest of the latter in the land: (f) The plaintiff 
(owner of the land) would have had the right to call upon the 
defendants to remove the house. If the defendants ‘lid re- 
move the house, the value would be small and in the ordinary 
course would be no more than what has been called “demolition 
value’, vig., the value of the materials less the cost of removal, 
(st) if the defendants did not rergove the house, they would 
lose it, (1%) if the defendants were called upon to remove the 
house, they would be entitled to a reasonable time for cat re- 
moval and that during that time, plaintiff would be kept out 
of the enjoyment of the land. Their Lordships would have 
this as well as the circumstance that the landlord might have 
been a willing purchaser to be taken into consideration in assess- 
ing the amount to which the defendants would be entitled out 
of the compensation money assessed for the whole land and 
buildings under the Land Acquisition Act. It is thus per{ect- 
ly clear that the owner of the superstructure is entitled io a 
reasonable time to remove the superstructure after the termi- 
nation of his interest and his right is not limited to its removal 
during the continuance of the interest. In Rama Atyar v. 
Narayanaswami Atyar (5) an alenee from a widow who was 
found not to have had bona fide belief as to his title at the 
time of effecting the improvements was given by the deciee 
time to remove them. In Narayan v. Bholagir (6) ə pur- 
chaser with notice of prior agreement of sale as well as the sale 
in pursuance thereof was allowed to remove the materials in 
Bem Ram v. Kundan Lal (7) the Privy Council allowed a 
tenant time to remove buildings put up by him. In Dmai 
Kam Rowthan v. Nasara Sahib (8) the same view is taken 
though there are certain unintelligible observations in the judg- 
ment sounding in the contrary sense which led to considerable 


` difference of judicial opinion, but the view that ultimately pre- 


vailed was that the fenant was entitled to remove after the 
termination of the tenancy but if he was given reasonable 
opportunity to do so after being deprived ofepossession and 


5, (1925) 51 M & J 313. 6. (189) 6 BH C8. 
7. (1899) LR2 I A58. 8° (1903) IL R27M211 “M4 MLYJ 25. 
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failed to avail himself of the opportunity so given, he has no 
further right to the materials. That view is in accordance 
with the view expressed hy the Privy Council in Narayan Das 
v. Jatindra Nath (4). It is difficult to find a legal basis for 
such a conclusion. Under the English Law the rule 
is that fixtures form a part of the holding and the tenant is 
given in certain circumstances a right to remove them. 
Such being the case his failure to remove might 
disentitle him to make any further claim im 
respect of it. In India, where the theory is that the 
building does not become a part of the freehold, the mere fact 
that the tenant did not remove in time could not transfer the 
ownership in it tothe landlord. The decision of the 
Privy Council, however, seems to conclude the matter. The 
right to remove during the continuance of the lease is 
recognised by S. 108 of the Transfer of Property Act and that 
is in no way inconsistent with the right to remove at or after 
eviction recognised by the decisions. 


In Premji v. Haji Cassum (9) a person who had encroach- 

_ ed on the plaintiffs land and had built a house on it was held 
entitled to remove the building and if he did not ‘do so within ’ 
a year of the decree the time given to him to remove’ the build- 
ing, it was ordered that the plaintiff might get it re- 
moved at the latter’s expense. Sargent, C. J., observes therein 
thus: “It is a well-established law in England 
that if a _ stranger builds on the land of an- 
other although believing it to be his own, the owner is entitled 
to recover the land with the building on it unless there are special 
circun¢stances amounting to a standing by so as to induce the 
belief that the owner intended to forego his right or to an acqui- 
escence to his building on the land. This is also the law in 
India -with the exception that the party building on the land of 
another is allowed to remove the building.” ` The assumption 
on which the case proceeds is that the defendant was a person? 
that bona fide believed that the property was his own thoufh the 
facts recited seem to show that he was a mere trespasser. In 
Ganga Din Sonar v. Jagat Tiwari (10), which was a case of à. 
trespass pure and simple, Mr. Justice Sunder Lal expresses the 
opinion that even in such a case the decree must give leave to the 
defendant to rethove materials. [See Bhupendra Kumar v. Pyari 

4. (1927) L R 54 I A 218: 53 M L J 158 (P C). 
9. (1895) I L R 20 Bom. 28 >e 10. (1914) 25 I C 1%. ° 
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Mohan Roy (11).] According to Mr. Justice Sankaran Nair not 
only tenants and bona fide possessors of land but even trespassers 
are entitled to this. Under the Muhammadan Law, that is un- 
doubtedly the rule. [See Secretary of State v. Charlesworth 
Pilling and Co. (12)]. Even under the Hindu Law though 
Narada restricts the right to tenants, as explained in 33 Sacred 
Books of the East, 143 footnote, the reason of the rule that a 
trespasser cannot remove is said to be that the owner of the 
lgnd is thereby compensated for the occupation, implying clearly 
that the trespasser is the owner of the building. 

by In Vasudevan „v. Chathu Achan (13) build- 
ings and trees are put ọn the same footing. 
It was a case of a Malabar tenant claiming to remove 
trees planted by bim and it was held that the custom that the 
landlord is bound to pay compensation did not take away, the 
tenant’s right to remove the trees conferred by the general law 
and recognised in S. 108 of the Transfer of Property Act. The 
Full Bench reads S. 108 as recognising this right unqualifiedly 
except to this txtent, vis., that the tenant is bound to restore the 
land in the same condition in which it was given to him. [See 
Mofis Sheikh v. Rasiklat Ghose (14).]. It is presumed that in 
the case of a plantation leased to a tenant, the tenant may not be 
entitled to any. trees planted by him in the ordinary course of 
management to keep the plantation as such in tact. 

The rule applicable to tenants would also apply to mort- 
gages. In Raghunandan Rai v. Raghunandan Pande (15) a 
mortgagee was held entitled to cut down trees planted by him 
which were not an improvement fot which the mortgagor was 
bound to compensate. In Nageshar Rai v. Nand Lale (16) 
a different view seems to be taken without advertence to the 
decision of the Full Bench put the ground on which the judg- 
ment is put, vis., that the trees could not be removed, without in- 
jury would seem to bring the case wįthin the general tule. A 

e question is raised in some Allahabad cases that such trees would 
be an*accession within the meaning of S. 63 of the Transfer of 
Property Act and if they cannot be separately enjoyed and if 
the accession was not made in circumstances such as would bind 
the mortgagee to pay compensation, the mortgagor is entitled to 
have them without paying compensation (see the last cited case 
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fpe 
and Parmanand Pandit v. Maia Din (17)]. Though ‘it can- 
not be confidently affirmed that S. 63 does not proceed upon the 
English view as to things attached to the land, the section pre- 
sents no obstacle to their not being regarded as accessions in 
accordance. with the general theory of the Indian Law. The 
section does not say what are accessions. In fact, S. 108 simi- 
larly provides that accessions are to be deemed to be comprised 
in the lease but this provision is not considered inconsistent with 


the other provision that the lessee may remove anything attached is 
to the earth by himself provided he leaves the property it} the’ 


state in which he received it. The sections must be confined to 
cases where the non- application of the maxim may not help, for 
instance to the case of repairs or improvements which do not 
form distinct structures or. which involve great detriment to the 
corpus in the act of removal. The section cannot be said to be 
happy. It does not provide in the case of possessory mortgages 
other than usufructuary for the setting off the interest on,’ . the 
cost against the profits. 

In some cases that come before the Indian Courts, the situa- 
tion is complicated by the peculiar incidents. of the estate of the 
person that improves the property; for instance, if the widow 
builds on the land belonging to the husband with the income of 
the estate, the presumption would be that she wanfed to incorpo- 
rate it with the estate and as such it would form an accession to 
the estate. In some circumstances the same presumption, might 
arise if the buildings are raised by a member'of an ' undivided 
Hindu family with his own funds. But these complications 
apart, the general rule ought to be that the buildings erected by 
a lifeowner or- a joint owner would not become 
part of the - land. Some of the observations 
in’ Kandarpa Nath v Jogendra Nath (18) might look at first 
sight as laying down’ a principle opposed to the general trend of 
atithority for Mr. Justice Mukherjee is reported as saying there 
that “as a general rule improvements made on property hy a 
life-tenant thereof attach to the estate and pass to the reversion- 
er or remainderman without any liability on his part to make 
compensation therefor”. But on examination of the facts of 
the case, jt will appear that the improvements were in the nature 
of reclamation and could not come within the benefit of the rule 
‘as to fixtures above referred to. The claim was merely a claim 





17. (19255 IL R 47 A 582. “18 (1910) 12 CL J 391. 
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for the cost of the improvements and the rule laid down is 
wholly unexceptionable. 

S. 51 of the Transfer of Property Act which deals with 
improvements applies only to transferees and has no application 
to persons who claim under some other title, such as heirship, 
nor according to the great bulk of authority to transferees who 
claim less than absolute title. Act XI of 1855 applies only to 
cases where the English Law is applicable, though it is not con- 
fined to transferees. On the other hand it extends to persons who. 
hold the land bona fide in the belief that they have an estate in 
fee simple or other absolute estate and their heirs or assigns or 
other under-tenants. There is no such restriction in the Indian 
rule relating to buildings and other affixtures which applies with- 
out regard to the quantum’ of interest claimed by the person 
making the improvement or subject to what has been said 
above the state of his belief as regards his title or the source 
of his alleged title. 

The rule as to the liability to pay compensation for im- 
provements, we shall discuss in another article. 


SUMMARY OF ENGLISH CASES. 3 

MatspenN v. Epwarp Heygs, Lrp., (1927) 2 K B 1: 96 
L. J. K. B. 410 (C. A.). 

Landlord and tenant—Oral tenancy from year to year— 
Implied contract to use premises in `tenant-like manner— 
Structural alterations—Damages. 

“There iş an implied contract by a tenant to use the pre- 
mises let out to him in a tenant-like or husband-like manner and 
to deliver them up at the end of the term unless preventéd from 
so doing by the act of God. To use the premises in a tenant- 
like manner means that a tenant will not make such structural 
alterations in the premises as will change their character. If 
a dwelling-house is let and something which is not a dwelling- 
house is delivered up, the contract to deliver up in a tenant-like 
condition is broken.” 

Where the tenants holding under an oral tenancy from 
year to year removed the partition-wall, the fireplaces, stair- 
case and windows in the building and turned the ground floor , 
into one large shop and also made other structural alterations, 

Held, that the tenants, having completel¥ altered the cha- 
racter of the premises, were liable in damages for voluntary 
waste. - e 3 ° 
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GREER v. Downs SurrLY Co., (1927) 2 K. B. 28 : 96 L. 
J. K. B. 534 (C. A.). 

Principal and Agettts—Sate of goods—Tlurd party dealing 
with agent as principal—Set-of—Doctrine of construchve 
notice. ? 

The doctrine of constructive notice cannot be extended to 
commercial transactions. Thus if one party to a purely com- 
mercial transaction makes a contract with another in ignorance 
of the fact that the latter is an agent merely and in the honest 
belief that he is the principal, it is generally of no use to say 
he was negligent in entertaining his honest belief. 

The respondent had sold goods to one G and had not been paid 
for,them and was out of pocket to the extent of £17. G came 
to him and asked him if he might sell him some timber and the 
respondent hoping to get payment by means of a set-off and 
honėstly believing that he was making a contract with G agreed 
to buy certain timber upon the terms that he should only pay 
the difference between the price of the timber and £17. The 
appellant sued for the value of goods sold and delivered. 


Held, that the appellant was bound by the term as to set- 
off and that there was nothing to estop the respondent from 
relying on such a term. ° 


Manchester Trust v. Furness, (1895) 2 @ B 539 applied. 





LEVENE v. INLAND REVENUE COMMISSIONERS, (1927) 2 
K. B. 38:96LJKB457(C.A.). . 

Income-tax Act, 1918 (8 and 9 Geo. 5, ¢. 40), S. 46— 
Meaning of the expression “ordinarily resident’ —British sub- 
ject going abroad but spending pari of the year m the Umted 
Kingdom—Liability for assessment to tncome-tax. 

Where a British subject living in the United Kingdom tll 
the end of 1919 went abroad but continued to visit and stay in 
the United Kingdom for periods of about five months in every 
year and it also appeared that he had no fixed place of abode any- 
where, 

Held, affirming a judgment of Rowlatt, J., that he was 
a person “ordinarily resident” in the United Kingdom within the 
meaning of S. 46 of the Income-tax Act of 1918 and that he 
could be assessed to income-tax. | 

Per Lord Hanworth, M. R.—“To find residence it is not 
necessary to find a building or seat’ as that word is sometimes © 

K ° 
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used. It must depend on questions of degree and of fact.... 
I suggest as a characteristic factor for consideration to ascertain 
if the suggested alternative place of sesidence is one which the 
‘subject seeks willingly and repeatedly in order to obtain 
rest or. refreshment or recreation suitable to his choice....... 
Another fact may be found—if he returns and seeks his own ` 
fatherland in order to enjoy a sojourn in proximity to his 
relations and friends.” 





LysaGHT v. COMMISSIONERS OF INLAND REVENUE, (1927) ` 
2 K: B. 55 :% L. J. K. B. 462 (C. A.). 

Income-tax Act, 1918 (8 and9 Geo..5, c. 40), S. 46— 
Ordinarily resident” —Purely business visits—H omelife ab®oad 
—Ftnding as to residence, question of law. s 

L who had changed his homelife from England to Ireland | 
came over to England unaccompanied by his wife for short 
periods of a week in each month for purely business purposes. 
He had a smaW banking account in England and was a membe 
‘of a London club. : a 

Held, by the Court of Appeal (Lawrence, L. J. dissenting) 
reversing a judgment of Rowlatt, J., that L was not “ordinarily 
resident” within the United Kingdom and was not liable to be 
assessed to incdfne-tax under the Income-tax Act of 1918. 

Per Lawrence, L. J—“The fact that the appellant (L) 
stays regularly in England for about three months of the year 
for the discharge of his duties as the servant of an English com- 


pany in my opinion constitutes him a person who is both‘resident’ Bi 


and ‘ordinarily resident’ in the United Kingdom.” e '. 
Held also that the meaning of residence in the Income-tax >. 
Act being a'question of law the Court can review the result ` 


which the Commissioners had held to follow in law upon the. ° 


facts found. 
e Baters Case, (1922) 2 A C 1 followed. 
BRITISH AND NORTH EUROPEAN BANK, LTD. v. ZALZSTEIN, o 
(1927) 2K. B. 92 : 9% L. J. K. B. 539. 
Banker and customer—Book entries by bank manager— 
Customer relying on payment disregarding debit—V alidity, 
“An entry in a pass book is notin all cases conclusive and , 
binding on the bank pr on the customer; each case musi be 
sudged on its particular facts, although the customer ’in whose 
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favour the entry stands starts with the advantage that prima 
facie it is an admigsien by the bank i his favour...... In every 

case where it is sought to treat a mere book entry,as a payment. 

some other circumstance must be present and relied upon to, 
enable the customer in whose favour it is made to succeed, 
either some express previous authority to pay, or some communi- 
cation of the making of the entry to the customer or some acting 
on it by him. There must be something in the nature both of 
a payment by one party and receipt: Be the other or some altera- 
tion in his position by the customer.’ 


Where the manager of a bank made certain book entrics 
for his own purpose to deceive the auditors and neither the 
bank nor the customer knew anything about the transaction ana 
ihe customer never objected to the accounts as delivered to him 
. but pleaded in a suit on the accounts that he was entitled to‘rely 
on the payment to his credit disregarding the debit : 


Held, that there was no payment intended as such either by 
the bank manager or by the customer and that therefore the 
plea šet up by the latter was unsustainable. 


+ ~ 





WALLEMS REDERIJ À |S. v. Wm. H. MuLLeR & Co., BATA- 
via, (1927) 2 K. B. 99. ; 


_ Shipping—Charterparty—Chartterer’s failure io load full 
cargo—Option of shipowner to load other cargo—Delay of 
voyage—D eviaiton. 

It'is an implied term of every charter that tf the charterer 
fails tg fulfil his duty in shipping the cargo that he is bound to 
ship, the shipowner is at liberty to fill up the space in the ship 
which the charterer has left vacant if in doing so he is acting 
reasonably. The best test of the reasonableness of such action 
by the shipowner is, if to do so will diminish his pecuniary loss 
arising from the fault of the charterer and so diminish thes 
damages that the charterer will be liable for. Consequently 
the shipowner has an implied liberty to delay the charter voyage 
by the period of time reasonably .and necessarily occupied in 
taking in that substituted cargo and such delay does not amount: 
to deviation so as to disentitle the shipowner from claiming 
damages in hei of dead freight. 


e 
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LAWRENCE v. Hayes, (1927) 2K. B. 111 :96 L. J. K. B. 
658. l 

Practice—Set-off—Siat by assignee of debt—Debtor’s 
clam to unliquidated damages agatnst assignor—Merger of 
claim in judgment. i 

The plaintiff claimed as assignee of one L instalments of a 
debt accrued due and payable by the defendant to L. The 
defendant admitted the debt but pleaded that he had a claim 
against L for unliquidated damages arising under the same con- 
tract as that under which his indebtedness to L arose and 
claimed to set it off against the plaintiffs claim. The plaintiff 
thereupon contended that the claim for unliquidated damages 
had merged in a judgment obtained by the defendant inst 
L prior to the assignment and that the same was a bar to. the 
plea of set-off. 

Held, that the merger of the cause of action 
against the assignor in the judgment would operate only as 
between the parties to that cause of action and that it did not. 
have the effect of depriving the defendant of his right to set up 
the plea of set-off and counter-claim as against the plaintiff. 





O’CEDAR, LTD. v. SLouGH TRADING Co., (1927) 2 K. B. 
123. 

Landlord and ienani—Grantor not to derogate from grant 
—Untlateral covenant. 

The principle that a grantor cannot derogate from his grant 
cannot be extended to apply to anything done 
by a lessdr upon adjoining land which, while 
not affecting the demised premises or e their 
user in any way merely renders it more expensive than it was 
before for the lessee to carry on his business on the demised 
premises. l , 

Held also that the inclusion in the lease of the 

e covenant by the lessees not to do anything on the demised pre- 

mises’ which might make it more expensive for the adjoining 

premises does not give rise to an implied covenant on the part of 

the lessors not to use the adjoining premises so as to increase the 
burden on the demised premises. 





MORGAN v. LIVERPOOL CORPORATION, (1927) 2 K. B. 131 


(C. A.). 
Landlord and tenant—Caquenant for repair—Notice. 
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Where there is a covenant on the part of the landlord to 
keep the premises in repair the tenant must give notice to the 
landlord of the latent as well as the patent defects, whether or 
not the landlord has the means of access. | Where no such 
notice is given no responsibility attaches to the landlord in res- 
pect of the covenant for repair. 





Tue Kine y. Grain. Ex parte WANDSWORTH GUARDIANS, 
(1927) 2K. B. 205 :96L. J. K B. 563 (C. A.). 


Local Government—Surcharge and disallowance—Payment 
of graiuity—Superannuation allowasce—Power of auditor to 
disallow and surcharge. i 

eln pursuance of certain circulars from the Minister of 
Health a Board of Guardians granted a gratuity to the Registrar 
of Births and Deaths. The auditor did not question it at the 
audit of accounts. The Guardians subsequently paid super- 
annuation allowance to the Registrar on the same basis and the 
auditor disallowed the portion based on the gratuity. He also 
surcharged some of the Guardians under S. 32 of the Poor 

Law Amendment Act, 1884. 

Held, affirming a decision of the Divisional Bench in-¢(1927) 
1 K. B. 540 that the payment having been sanctioned by the 
Government the auditor had not the power to djscharge. The 
Court did not express any opinion on the other question whether 
there could be a surcharge only in cases of negligence or mis- 
conduct on the part of the person accounting. 





Inre Payne. Tayor v. Payne, (1927) 2 Ch. 1: 96 LJ. 
Ch. 291. 

Will—C onstruction—Residuary estate conveyed to sons 
with a gift over to their children—Son dying childless—Estate 
undisposed of. 

The testator by his will provided as follows:—‘My trustees 
shall stand possessed of my residuary fund in trust to divide the’ 
same and the investments thereof into five equal shares and to 
appropriate one of such shares to each of my sons now living 
whether such son shall survive me of not, and so that any refer- 
ence hereinafter contained to the shares of my respective sons 
in‘ my residuary fund shall be deemed to apply and have refer- 
ence to the shares hereinbefore directed to be appropriated to 
them respectively, whether they shall respectively survive me 
or not, provided always and I direct that the share so directed e 
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to be appropriated to each of my said sons- respectively shall not 
vest absolutely in them or in their representatives, but shall be. 
retained by my trustees and held upon the trusts hereinafter 
mentioned.” The testator further directed that the trustees 
should hold the residuary fund on certain trusts for their lives 
and that after the son’s decease, or after the testator’s decease in 
the case of sons predeceasing him, they should hold the res- 
pective share of the sons on trust for their children in equal: 
shares. He also empowered his sons who survived him to 
revoke or alter the shares in which their children should divide 
the residuary estate. The testator died in 1917 leaving five 
sons, one of whom died issueless i in 1926 after bequeathing his 
entire estate to his wife. 

Held, that the share of residue directed to be appropriated 
to one of his sons who died without issue was undisposed' of 
and that the same did not pass to the sons personal 
representative. 

Rule in Lassence v. Tierney, (1 Mac & G. 551) and 
Hancock v. Watson, (1902) A. C. 14 held to be inapplicable. 





Wiuiams v. Barton, (1927) 2 Ch. 9 : 96 L J Ch. 355. 

Trust—Trustee making personal profit by using fiduciary 
posttion—Ltabisty to account. 

The defendant was employed by a firm of stockbrokers. 
The terms of his employment were that on his side he was 
bound to give the firm his services in connection with the Bank 
of England transfer work; on the firm’s side they were to pay 
him half the commission earned by the firm on all suth work 
introduced by him to the firm as they were willing to caray out. 
The defendant was appointed one of the trustees of a will. 
When it became necessary to have the trust securities valued on 
the death of the testator and on a later occasion, the matter was 
entrusted to the firm of stockbrokers in which the defendant 
evas employed and at his instigation. The defendant took no 
part ut making the valuation or in fixing the fees but obtained 
one-half of such fees according to the terms of his: employment. 
The co-trustee claimed that the money paid to the defendant 
must go to the trust estate. 

Held, applying the principle that a trustee is not entitled 
to get any personal profit by availing himself of his position, 
that the defendant should treat the fees earned by him as part 
,of the testator’s estate. His only as trustee and his interest in 


i 
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an increased remuneration are in direct conflict; as trustee it 
is his duty to give the estate the benefit of his unfettered advice 
in choosing the stockbrokers while as the recipient of half of 
the fees to be earned by the employer firm on work introduced 
‘ by him his obvious interest is to choose or recommend them 
for the job. 

Bray v. Ford, (1896) A. C. 44 applied. 

In re Cleveland’s Settled Estates, (1902) 2 Ch. 350 
explained. 


r 





———,, 


LACTEOSOTE, LTD. v. ALBERMAN, (1927) 2 Ch. 117 : 96 
L Je Che: 305. 

Trademark—Assigninent of part of business—Iinfringe- 
menj. 

A purchaser of a trademark becomes owner of it only if 
he becomes at the same time purchaser of the manufactory or 
the business concerned in the goods to which the mark has 
been affixed. Where a French manufacturer assigned his ' 
trademark in certain manufactured goods to the plaintiffs to- 
gether with the goodwill of the business and the same was 
_ registered as a new trademark in England but the assignor 

continued to manufacture and sell goods under the old label 
which was similar to the new one and the defendant purchased 
the same in France and sold them in England y 

Held, that the assignment was not in effect of the entire 
business carried on in France, that there was no infringement 
of the trademark of the assignee and that such a trademark be- 
ing invalid in law must be expunged from the register of trade- 
marks. ' ° 

e f 

SEYMOUR v. Reep, (1927) A. C. 554. ; 

Income-tax—Professional cricketer—Payment of pro- 
ceeds of benefit tmatch—Personal gift or tncome—tIncome-tax 
Act, 1918, Sch. E, R. 1. , 

A. professional cricketer was employed by a club. Thee 
terms of his employment did not entitle him to a benefit but 
they provided that if a benefit were granted the club should 
have a voice in the application of the proceeds. A beneft 
match was held about the time the cricketer contemplated re- 
tirement and the net proceeds together with other sums obtain- 
ed by public subscription were invested in certain securities and 
“subsequently paid over to the cricketer. The question arose 
whether the proceeds of the match fell within the description 
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contained in R. 1 of Sch. E of “salaries, fees, wages, perqui- 
sites or profits” so as to be liable to income-tax under the 
Income-tax Act, 1918. 

Fleld, by the House of Lords (Lord Atkinson dissenting) 
that the net proceeds of the benefit match should be regarded 
as a personal gift to the cricketer and not as income from his 
employment and that there was no liability to assessment to 
income-tax in respect of that amount. 


Per Lord Atkinson.— ‘When no reason is shown for the 
gift to an official.... of the large and substantial prize given 
to him through the medium of a benefit match, it must in rea- 
son be assumed that it was given to him for the efficient and 
satisfactory discharge of the duties he was employed to dis- 
charge, and, if so, that the reward which accrued to him tame 
to him from his employment.” 


Decision of the Court of Appeal in (1927) 1 K. B. 90 
reversed; judgment of Rowlatt, J., in (1926) 1 K. B. 588 
restored. 

McDowELL v. STANDARD Om Co., (1927) A. C. 632. 

Trademark—Registration—Similarity in name—Meaning 
of expression “calculated to deceive” —Trade Marks Act, 1905, 
S 11, á 

The appellant an oil merchánt was desirous of registering 
the invented word ‘Nwvo? as a trademark in respect of lubri- 
cating oils. The respondents who had registered the invented 
word ‘Nujol’ in respect of certain medicinal preparations 
objected on the ground that it was calculated to lead to con- 
fusion between the two kinds of goods sold. There fas no 
evidence to show that the appellant had purposely adopted the 
proposed trademark with ‘any dishonest intention. Besides 
the similarity in the names it appeared that the goods, consisted 
of petroleum the only difference being in the degree of refine- < 

*ment. The Registrar refused registration. 

Ħeld, by the House of Lords affirming the decision of the 

Court of Appeal that there being risk of confusion registration 
ə of the trade name was rightly refused by the Registrar. 

Per Viscowmmt Cave, L. C.—It is quite clear that the words 
“calculated to deceive?” which are found in S. 11 of the Trade 
Marks Act, 1905, do not mean “intended to deceive” but 
“likely (or reasonably likely) to deceive or mislead” the trade 

eè or the public..... . The burden of proving that.a proposed 
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trademark is not likely to deceive lies upon the applicant and.. 

. if that proof is incomplete and the matter is in dubo, the 
application may be refused I would add that registration 
under the Acts is a matter of discretion and the decision of the 
Registrar, though not conclusive, must carry considerable 
weight with the Court. 





SALVESEN Or Von LORANG v. ADMINISTRATOR OF AUS- 
TRIAN PROPERTY, (1927) A. C. 641. 

Foreign judgmeni—Dworce proceeding—Law of donwectl 
—Judgment in rem. 


The status of married persons as dependent on divorce 
apart “from nullity proceedings is a matter for which the Court 
of their domicil is the appropriate Court and its decree is not 
only valid but conclusive. Such a judgment is a judgment 1 
rem and is binding on the English and Scottish Courts unless 
it is proved to have been the result of fraud or collusion. 

Per Vtscownt Dunedin.—In order for a foreign decree 
to be immune from disturbance by an English (or Scottish) 
Court it must be pronounced between persons subject to the 
foreign jurisdiction, and deal with a matter with which the 
Court is competent to deal, and it myst not offend ae 
English ideas of substantial justice.” 





“A. H. Bury & Co. v. W. AFRICAN SHIPPING wail 
AND LIGHTERAGE Co., (1927) A. C. 686. 

Contract of hire—Hiring of nohe ioter boyi placed 
under control of hirers—Negligence—Loss of lighter—Action 
for dainages—M aintanability. 

The appellants let on hire to the respondents a lighter. 
There was’ no written agreement of hiring but part of’ the 


agreement was that the lighter should be as usual manned by , 


two lighter-boys, that is coloured labourers. These pereons 
were from the moment of transfer out of the control of -the 
appellants and subject to the orders and under the control of 
the respondents. Among the duties to be performed by them 
was the obedience to all orders regarding the attachment of the 
lighter to the steamship which was being loaded and it was 
also necessary that they or one of them should be on board to 
do what was required should the ropes be unable to stand the 
strain of the current. Three days after the transfer both the 
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labourers decamped during night and the barge having parted her 
moorings. drifted with the current out of the harbour, ran 
ashore and broke up before she could be salved. In an action 
by. the owners for damages for loss of the lighter: 

. Held, that the loss was due to the negligence of labourers 
who were at that time under the control of the hirers and that 
consequently the claim~for damages by the owners should be 
allowed. 


“ 


 JOTTINGS AND CUTTINGS. 

Lord Haldane on the Judicial Committee—Lord Haldane’s 
interest in the Judicial Committee, and his hopes for its future 
absorption of the judicial business of the House of Lorgs are 
well known. Some years ago—in 1922—he contributed a 
very interesting article on the subject to the Cambridge Law 
Journal. This month he addresses a larger public through the 
pages of the Empire Review. And he is not the only authority 
to expound the working of a tribunal which in the extent of its 
jurisdiction and the importance of its judgments is rivalled only 
by the Supreme Court of the United States. Lord Shaw has 
done the same; quite recently there have been the illuminating 
fectures by Professor J. H. Morgan, K. C., which were print- 

` éd-in. these pages; and ‘a few months ago we noticed Mr. Her- 
bert “Behtwich’s article on “The Judicial Link of Empire” 
in the English Review. To take another example, Mr. Justice 
Duff,.of the Supreme Court of Canada, in an Address printed 
in the Canadian Bar Review for June, 1925, retounted the 

at names which have adorned the Court of which, as a 

ape raUNe of the Dominion, he is now a member.’ 


non —The Law Journal, July 9, 1927, p. 23. 





; eo Privy Council Judges —It is interesting to compare 
the names given by Mr. Justice Duff in the Address just refer- 
red to with those which Lord Haldane mentions. Lord. 
Lyndhurst, said to have had “the finest judicial intellect our 
race has produced’ ;-Parkes and Willes, “each a living incarna- 
tion of the Comes Law”; Lord Kingsdown, who, “according 
to the tradition of Downing Street, was three times offered the 
Lord Chancellorship, which he as often refused’; Jessel, who 
is said to have only once reserved a judgment—we believe it 
was twice—and never to have been reversed—the truth or pretty 
e uear it; Lord Cairns, “with hardly a peer in — of... the 
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whole field of jurisprudence”; Lord Selborne, ‘whose name is 
always rightly coupled with that of Lord Cairns in judicial 
renown”; Westbury, “whom all men of his time counted . a 
genius’; Watson and Macnaghten, “the Scotsman and the 
Scotch-Irishman, both possessed by the very genius itsclf of 
law and judicature’. So far Mr. Justice Duff. And Lord 
Haldane, towards the end of his destriptidn of the Judicial 
Committee, says: 

“It is only what one might expect to find that a tribunal with such 
varied duties, and working in such an atmosphere, sh d have produced at 
times great personalities. Looking back over the interval since it was 
given its present form by the Aci of William IV, the list of the names of 
its Judges contains those of a succession of impressive personalities. Lynd- 
hurst, Brougham, Cottenham, Kingsdown, Campbell, Westbury, Hatherley, 
Parke? Willes. Cairns, Selborne, Blackburn, Watson, Hobhouse, Herschell, 
Macnaghten, Davcy, are among. the names in that list.” l 


Lord Haldane is less descriptive than Mr. Justice Duff, 
so he gets in more names, but substantially the lists are the 
same. They are’ lists of Privy Council Judges of the Victorian 
era who impressed greatly their contemporaries. °They found 
sympathetic writers to pass on their names—writers such as 
Bagehot and Bryce and Atlay. Let us hope that the Judges of 
the present day will be as strikingly presented’ to posterity. 
But as to amalgamating the Judicial House of Lords with the 
Judicial Committee, we are not sure, though, in "certain , eyen- 
tualities, it may be the only course. 

—The Law Journal, July 9, 1927, pa 





Who is an Esquire ?—So far there is no legal or ae 
authoritative definition of the meaning of the word. i ir 
Edward Coke thought that everybody who had the legal tight 
to call himself a gentleman was an esquire and that a gentle- 
man.was the bearer of an inherited or acquired coat-of-arms; 
but nobody else has ventured upon a definition, although ten 
classes are mentioned by the writer of the article on “Esquire” 
in the Encyclopaedia Britannica. Sons-of peers, accosding 
to black letter lawyers, are certainly esquires, and so are the 
eldest sons of younger sons of peers and their eldest sons in 
perpetuity; so also are the eldest sons of baronets and knights. 
And it is generally agreed that barristers, justices of the peace, 
mayors (while in office), persons holding a superior office under 
the Crown, and Attorneys in Colonies ce the Attorney.and 
counsel are one, of the select company. 


—The Law.J otrnal, July 9, 1927, p. 41. 


92 THE MADRAS LAW JOURNAL. [ VoL. 


Learned Friends Fall Oni.—It must be a great while since 
any member of the English Bar called out a learned friend to 
an open-air engagement involving aveapons for two and coffee 
for one ; and the duel between MM. Freaud and Cousin, both 
advocates who occasionally act as deputy judges, has aroused 
great interest amongst English lawyers. The quarrel began 
with words in Court, was continued in the precincts of the 
Court with fists, and ended in a duel with swords in a quiet spot 
in the neighbourhood of Paris. Report says that they fought 
with the utmost fury for six rounds ; at the end of which Maitre 
Freaud being slightly wounded in the arm the doctors forcibly 
stopped the fight, but were unable to end the feud. 


Another forensic quarrel is reputed to have pursued 4 more 
novel or more civilised course; wherein a woman advocate sued 
a male colleague for the French equivalent of defa- 
mation in that he persisted in addressing and describ- 
ing her as “Monsieur,” presumably with the 
object of drawing unfavourable attention to her 
closely” cropped head, her eye-glass and masculine cut and 
Appearance of her clothing. In England the woman barrister 
is entitled to the designation of gentleman, but that is not quite 
the-same thing’ The innuendo, if any, in the Frenchwoman’s 
claim would make interesting reading, but I have not seen it. 

os —The Law Journal, July 9, 1927, p. 41. 

` © The Style of the L. C. ty this week, in the Lord 
Chief Justice’s Court, a newly-appointed silk was defending 
with great skill and imperturbability a wicket which, from the 
batsinan’s point of view, had little merit. As part of his de- 
fence he put forward a proposition which appeared to shake not 
only the long row of junior counsel, robed and unrobed, but the 
rear ranks of solicitors and students. All craned forward to 
observe how the L. C. J. would take it. 

He took it with judicial calm. He asked one or two ques- 
tions to clear up certain ambiguities which appeared to lurk in 
the astounding proposition. So revised, he wrote it down in all 
its naked simplicity. . Then he asked one final question, which 
began as follows :—"Assuming for the moment—and only for 
the moment—” 

Phrases of .this kind fall aptly and petetulty from the ee 
of the Lord Chief Justice and add distinction to his good law and 





e sound judgments. . Moreover, he possesses the-rare faculty of 


N 
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giving even to the worst of cases not only a patient, but a pointed 
hearing. eas 

| —The Law Journal, July 16, 1927, p. 61 





The Doctor must tell—The position of a medical man 
called upon in the witness box to disclose information acquifed 
by him in the course of attendance upon a patient, to which we 
referred last week in connection with the recent debate of the 
Medico-Legal Society on the subject, came up in a concrete form 
at Birmingham Assizes last week, when a doctor from a hospi- 
tal was subpceanaed to produce documents showing the medical 
history of a man who had been treated at the hospital. As is 
well known, the Ministry of Health, working with local’ authori- 
ties, endeavour to persuade persons suffering from certain dis- 
eases to submit themselves to treatment by advertising in the 
plainest terms ‘that treatment will be given under conditions of 
secrecy, and this undertaking is carried out, in some centres at 
any rate, by a system under which the applicant is allotted a 
number and the documents giving details of treatment, etc.; bear 
the ‘number and not the name; so that the medical adviser - is 
himself unaware of the patient’s identity. Apparently the case 
in question was one of these but Mr. Justice McCardie held that 
this made no difference, nor did the fact that the witness pro- 
ducing the documents was not the doctor who had made the 
entries. Asa matter of law there seems to be no sort of doubt 
that the learned Judge was right; but whether or not the law in 
this respect should be altered is another question. It would, 
of course, be difficult, if not impossible, 1f a change in the law 
were tô be made, to limit it to cases in which hospitals or public 
clinics were concerned; that would be to discourage persons 
from consulting their own doctors and would tend to throw an 
additional burden on the State. The problem really is whether 
it is advisable in the interests of the health of the community 
to run the risk of a failure of justice in particular cases by ex- ° 
cluding a certain class of evidence; there is much to be satd-for 
each view; and the matter is one that will, no doubt, engage the 
attention of Parliament before very long. 


—The Law Journal, July 23, 1927, p. 65. 





The Lords Appellate Jurisdiction. —The current flood of 
proposals for the reform of the House of Lords contains no 
‘suggestion’ that its appellate jurisdiction as at present consti- ° 
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tuted should be altered or curtailed. This appellate jurisdiction 
is & very ancient and venerable thing. By 14 Ed. 3, c. 5, it 
was enacted that one prelate, two earls, and two barons should 
be entrusted-with the King’s Commission to hear by petition all 
complaints of delays or grievances in the Courts of King’s 
Bench, Common Pleas and-Exchequer; and by 27 Elizabeth, 
c. 8, a right of appeal to Parliament was given from the deci- 
sions of the Court of Exchequer Chamber. 

The question of the original jurisdiction of the Lords was 
mightily discussed and finally abandoned in the seventeenth 
century ; and thereafter it continued peacefully to exercise its 
rights as a Court of Appeal. In Lord Eldon’s days this 
appellate jurisdiction was fearfully and wonderfully exercised; 
for in effect the Lord Chancellor would sit with one lay and one 
spiritual peer, hastily impressed and both unknowing, and hear 
appeals from the Chancellor’s own judgments. 

—The Law Journal, July 23, 1927, p. 80. 





When the House of Lords (H. L.) was abolished.—-Lord 
Hatherley’s Bill, in 1872, for establishing one Supreme Imperial 
Court of Appeal, which should perform the duties of the House 
of Lords and sit continuously, was opposed by Lord Cairns, who 
greatly loved the “life peer” arrangement. But in 1873 Lord 
Hatherley’s plan was in substance adopted in the Judicature Bill 
of that year, and the House of Lords awoke one fine morning 
to find that they had abolished themselves for judicial purposes. 
And so abolished they remained until Lord Cairns’ Appellate 
Jurisdiction Act of 1876, which set the House of Lords. once 
more upon its judicial legs, fortified by the assistance 8f the 
“Lords of Appeal in Ordinary”. Since then it has lived peace- 
fully and in good repute. 

—The Law Journal, July 23, 1927, p. 80. 





Kissing the Book.—“O” in a recent forensic fable dealt 
with the strange case of the careful solicitor who provided the 
spermaceti candles, the white cockerel, the sacrificial knife, and 
other material which he deemed necessary for the appropriate 
swearing in of his Chinese witness. Less bloody, but hardly 
more rational must our native practice of “kissing the book” 
appear to the uninformed pagan traveller. It is curious that 
this part of the ceremony of oath-taking should have survived 

° so long in England and Irelant. In Scotland the invocation of 
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the Deity with uplifted hand suffices. A simular practice ohiains 
in France, Belgium and Austria. The Book is used in Spain and 
Italy in the cases of all witnesses, and for Jewish witnesses in 
Austria, but itis only taken in the hand. In Germany, apparent- 
ly, they swear not at all. For some consciences in this country 
affirmation is of course enough; and all witnesses may avail 
themselves of the privilege conferred by the Oaths Act, 1888, or 
demand to be sworn in the form and manner in which the oath 
is usually administered in Scotland. Yet many witnesses, res- 
ponding to the sharp command of the Clerk not only take the 
book in their right hand, and swear, but although it has been 
unnecessary since 1909, complete the ceremony by kissing the 
book with a distressing gusto, however uninviting the cover of 
the folume may be. T 

—The Law Journal, July 23, 1927, p. 80. 





The Lord Chancellor’s Double Role.—Lord Cave, whose 
able interventions in the debates in the House of Lords have 
of late been frequent, is, if we may be permitted for a moment 
to exclude Lord Birkenhead, the mainstay of the Government 
in the Upper House.. The idea of a political Lord Chancellor 
is of such long standing in England that one is apt to forget that 
the position of the Lord Chancellor is curiously anomalous. He 
thay be, and has often been, the chief spokesman and the. ablest 
thember of his political party. At the same time he fills the 
highest and most influential judicial office in the State; and 
despite the accepted theory that the judiciary and the legisla- 
tion should be independent, he alone of all the judges must hold 
the poltical views of the reigning Government. The holders 
of all other judicial offices of profit, Recorders and a few others 
only excepted, are rightly disqualified if they become eyen candi- 
dates for-Parliament. There was a time, of course, when the 
Chancellor “had no law,” and clergymen alone held the. Great 
Seal. It was only after the Reformation, in 1538, that the ° 
lay and ennobled Chancellor was invented, and Lord Audley 
of Warden became the first of his class. 


—The Law Journal, July 30, 1927, p. 81.. 





The Chancellor and the Lords.—It is apt to be oaia 
that the Chancellorship carries with it no obligation of ennoble- 
ment; and it is worth remembering, since the great majority of 
lawyers arè financially unable to sustain the customary burdens 
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of a peerage, which also nowadays carries with it the disadvant- 
age Of partial political extinction. Lord Campbell, in his “Lives 
of the Chancellors,” points out that the Woolsack is without the 
precincts of the House of Lords, and is, in fact, intended for the 
accommodation of a Chancellor who is not a peer. The pro: 
per seat for the peer-Chancellor is at the top of the Dukes’ 
bench on the left of the Throne, and it is only in consequence 
of the convenience of its position that he sits upon the Wool- 
sack. _ So Lord Cave, when he desires to address his fellow 
peers, takes his stand upon the floor of the House. The com- 
moner-Chancellor would, of course, suffer some disadvaniages. 
He would have neither vote nor yoice in the House of Lords; 
and his duties would be confined to putting the question and 
communicating resolutions in accordance with the directions oT 
the House. He could not take part in its judicial business. 
But on the fall of the Government he would be able to return 
to the more stirring arena of the House of Commons with his 
pension of £5,000 a year. And, while Chancellor, he would 
enjoy the prfvilege of trial as a peer for any felonious mis- 
conduct which he might be unusual enough to commit. 

—The Law Journal, July 30, 1927, p. 82. 


ae aad 


King’s Bench Vacanctes—The death of Mr. Justice 
Fraser and the impending retirement of Lord Justice Bankes 
mean a reduction in the number of King’s Bench puisnes from 
seventeen to fifteen; since it is very improbable that the vacancy 
in,the Court af Appeal will be filled direct from the Bar, as was 
done in the case of Fletther-Moulton, L.J. The King’g Bench 
appointments cannot be made in the ordinary way by His Majes- 
ty; for the Judges to be appointed will be the “two additional 
Judges” authorised by the Supreme Court of Judicature Act 
of 1910, and vacancies must be filled according to the provi- 
sions of S. 1 (2) of that Act, as now appearing in S. 11(1) 
* (a) of the Consolidating Act of 1925. “Whenever the whole 
number of the puisne Judges attached to the King’s Bench 
Division amounts to fifteen or upwards, a vacancy occurring 
among those Judges shall not be filled unless and until an 
address is presented to His Majesty from both Houses of 
Parliament representing that the state of business in that Divi- 
sion requires that the vacancy should be filled.” There is no 
doubt that the state of King’s Bench business does so require. 
Jt is a curious fact that recougse to Parliament would have been 
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unnecessary 10r filling the vacancy created by Mr. Justice 
Fraser’s death, if the Bill of 1910 had been passed in its origi- 
nal- form and so continued ; for, prior to its amendment in Com- 
- mittee, the draft Bill required a Parliamentary address orily 
when the number of the King’s Bench Judges amounted to 
“upwards of fifteen”. 

—The Law Journal, July 30, 1927, p. 82. 


- 





“Right Honourables.” —One of those occasional points of 
etiquette that afford opportunity for individual Members of 
Parliament to distinguish themselves at question-time, arose on 
Monday when the Home Secretary was cross-examinéd about 
the right of sundry Lord Mayors to be addressed as ‘Right 
Honourable’. Sir William Joynson-Hicks’ reply seenis to 
~ have been unassailable. He laid it down that the style or 
title “Right Honourable’ . 


“like other titular distinctions, can only be conferred by grant from 
the Sovereign as the fountain of honour. The only Lord Mayors and 
Provosts in the United Kingdom who are entitled to be Styled ‘Right 
Honourable’ are the Lord Mayors of London and York and the Lord Pro- 
vost of Edinburgh; who have had the privilege from time immemorial, and 
the Lord Provost of Glasgow and the Loid Mayor of Belfast, on whom 
it has been conferred by grant in modem times.” 

There is a real danger, in these days, lest everything in the 
way of honours and distinctions shall become too common to 
be worth retaining at all, and the Home Secretary js to be com- 
mended for the stand he has made on this occasion. Inci- 
dentally, it is of interest to note what the Oxfofd Dictionary 
has to say of the titles “Hon.” and “Right Hon.” about which 
there if much misconception: 

Honorable —Title (abbr. Hon) of children of Peers below rank of 
Marquess, Maids of Honour, Justices of High Court, Lords .of Session, 
members of Government or Executive Councils in India and Colonies; 
Most Hon, title of Marquesses, Order of Bath and Privy Council; Right 
Hon, title of Peer below rank of Marquess, Privy Councillors and others. 


—The Law Journal, July 30, 1927, p. 85 


BOOK REVIEWS. 


Tue CODE oF CIVIL PROCEDURE WITH COMMENTARIES, by 
Dr. Nand Lal, B. A., LL. D., Advocate, Lahore. 1926. Published 
by the Lahore Law Journal. Price Rs. 25. 

This is truly an encyclopzedic work on, the Law of Civil 
Procedure m this country in three volumes, the first volume 
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dealing with the sections of the Code, the second volume giv- 
ing the commentaries on the first schedule and appendices from 
A ‘to H and the third comprising Schedules II, IHI and IV, 
the Letters Patent of all the High Courts in British India, Kules 
framed by the several High Courts under S. 122 of the Code, 
the High Courts Act and the Government of India Act, Part IX, 
the Statement of Objects and Reasons, Reports of the Select 
Committee, table of cases and general index. The Code of Civil 
Procedure being an enactment in constant use throughout the 
country, several authoritative and valuable commentaries of, 
the Act have appeared from time to time, some carrying ‘the 
authority for their statements of law by the eminence and posi- 
tion of their authors, some noted for the lucidity and accuracy 
of the enunciation of principles and others serving as @ollec- 
tions of the decided cases under appropriate headings which 
are very useful to a'busy practitioner. This work being the 
latest in the field has combined in itself all the advantages to 
be derived from the earlier treatises and rightly claims to be 
an encyclopædia of all the learning on the Law of Civil Pro- 
cedure. We do not think anybody has reason to complain of 
its bulk seeing the variety of matter contained in it and that no 
decision of any importance whether in the authorised reports 
or any important non-official legal journal has been omitted. 
Though some authors have omitted in their works reference to 
non-official journals and the decisions reported therein, we 
venture to think that they are necessarily incomplete as the 
authority of precedents, where their authority is recognised, 
, does not rest on the discretion of the reporter of an official 
‘legal journal but on the tribunal making the pronoungements. 
We therefore agree with Dr. Nand Lal in thinking that the 


inclusion of decisions reported in non-official legal journals is 


essential for an exhaustive treatment of any branch of law and 
especially in the case of procedure which has sometishes to deal 
with complex and even novel situations. Seen from every 


° point of view, the treatise under review is one of the most 


exhaustive and authoritative works and will shortly take its 
place among the foremost works on the subject. 





Tae Law or COMPULSORY LAND ACQUISITION AND COM- 
PENSATION, by S. G. Velinker, B. A., LL. B., Barrister-at-Law, 
assisted by N. G. Nadkarni and V. S, Vaker second edition, 
1927. Price Rs. 16. 
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We had occasion to review the first edition of this book in 
our pages and the necessity for the appearance of the second 
edition in less than two years is to our mind a sufficient indication 
of its usefulness. Since the publication of the first edition, the 
City of Bombay Improvements Trusts Act of 1898 has been. 
repealed by the City of Bombay Improvements Trusts Act of 
1925 which came into operation on the 31st March, 1926. The 
learned author has given a synopsis of its provisions and added_ 
it as an introduction to its commentary. The case-law which 
has come into existence since the last edition has been carefully 
noted and brought up-to-date. We have no doubt that this 
edition fully maintains the high level of its predecessor and the 
book will continue to be looked upon as a standard work on the 
Indian Law of Compulsory Land Acquisition and Compensation. 





THe DETECTION oF Forcery, by P. Ramanatha Atyar 
and N. S. Ranganatha Aiyar, Pleaders, Trichtnopoly. Price 
Rs. 6. l 

This is one of the numerous publications useful to lawyers 
brought out by Mr. P. Ramanatha Aiyar who is well known as 
a writer on legal topics. This book furnishes a study in hand- 
‘ writing and collects all the useful information contained in well- 
known books on the subject which are not easilyeaccessible to 
all lawyers, Judges and Magistrates, especially in the moffusil. 
It is easy to exaggerate the value of expert evidence relating to 
handwriting. It is, however, necessary to bear in mind in 
this connection what a well-known authority Dr. Lawson has to 
say in what is termed “expert evidence” : “The evidence of the 
genuineness of the signature based upon the comparison of hand- 
writing and the opinion of experts is entitled to proper con- 
sideration and weight. It must be confessed, however, that it 
is of the lewest order of evidence or of the most unsatisfactory 
character. We believe that in this opinion experienced laymen 
unite with the members of the legal profession. Of all kinds ° 
of evidence admitted in a court, this is most unsatisfactory. It 
ig so weak and decrepit as scarcely to deserve a place in our 
system of jurisprudence.” If this estimate of expert evidence 
is correct, we have no reason to regret that there are very few 
experts in this country. We venture to join issue with some 
observations in the foreword that a great many Indian lawyers 
are sadly deficient in their ability to weigh facts and forming a 
correct judgment on comparing testimony and appraising the o 
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credibility of witnesses. It is somewhat remarkable that there 
underlies this statement an assumption that Englishmen whe- 
ther lawyers or Judges mostly unacguainted with ‘the customs 
and manners and even the languages of this country are better 
able to judge of the credibility of evidence adduced before them 
than Indian lawyers and judges who can enter into the motives 
of the people by their intimate knowledge of the conditions of 
their country. On the other hand, it is well known that Europ- 
ean barristers do not succeed at the bar here, largely owing to 
their ignorance of the customs and manners and languages of 
this country. We also fail to see how a decision arrived at. 
as in England, by members of the jury who are drawn from the 
common multitude, can in any way be superior to the judgment 
on facts by persons who are trained for a lifetime in the sf¥ting 
and appreciation of evidence. We venture to think these state- 
ments themselves sufficiently carry the refutation of the assump- 
tion. With all the limitations of a book dealing with facts 
and not law, we believe that this book will be fotind useful. 





A. COMPARATIVE STUDY OF THE LAW OF INSOLVENCY IN 
BritisH Inpa, by D. B. Kshirsagar, B. A., LL. B., Poona. 


This is a hook which gives a comparative study of the provi- - 
sions of the Presidency Towns and Provincial Insolvency Acts, 
with explanatory commentaries under the sections. The com- 
mentaries are not burdened by references to case-law and conse- 
_ quently the book will be found useful to the student and the 
beginner in the profession. 





TRIAL OF MADELEINE SMITH. Edited by F. Tennyson Jesse. 
(Notable Trial Series). Published by Messrs. Butterworth 
& Co., Ltd. Price Rs. 6-8-0. D 

This is another of this interesting series. It maintains 
the fanish and the interest of the previous numbers. We have 
no doubt that the legal practitioner will find-in it much that is 
of interest and assistance to them. Of course, we are not 
among those who believe that these publications are or ought to 
interest the lay public because that interest is likely to be of a 
morbid and not of a healthy or desirable kind. 
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LAW REPORTING.* 
ENGLISH REPORTS.—( Contd.) 


In this Lecture I propose to deal with the history of Grimi- 
nal, Procedure in England which is an indispensable prelimi- 
nary to a proper use of the Criminal Law Reports. In a 
way I have already touched upon some aspects of the question but 
it is desirable that the whole question should be considered“ at 
one place, and with certain amount of fulness. 

The Assize of Clarendon, dated 1166, marks the RTA of 
the regular Criminal Procedure in England. It substituted 
for the old “hue and cry” a regular indictment or accusation 
before the King’s Justices or Sheriff as the case may be -by a 
Grand Jury of 12 men of the locality in cases of murder, theft 
and robbery. The Assize of Northampton . added trea- 
tion-of the Court. Misdemeanors were mostly statutory offences. 
These two assizes marked off the graver class of offences call- 
ed felonies from trespasses or misdemeanors as they came to 
be called later. Misdemeanor is described by Dr. Johnson as . a 
kind of indefinite crime not capital but punishable at the discre- 
tion df the Court. Misdemeanors were mostly statutory offences 
At this stage, there was little that could be said to re- 
semble a trial, the substantial part of the proceeding consisting 
mainly of the accusation by the Grand Jury. If the man was of 
bad fame, he was mutilated and set adrift without more and his 
chattels were forfeited to the Crown. The only sort of furs 
ther trial allowed was the ordeal by water or fire. Everf if the 
accused sticceeded at the ordeal, he had to furnish security for 
good behaviour, if there was any flaw in his reputation. It iS 
because the Grand Jury really took the place of witnesses that 
so much importance is ‘attached in early procedure to venue 
about which we will speak at some length later. The proce- 
dure introduced by these assizes was the alternative for the 

*The ffiteenth of a series of lectures arranged by the University ofe 
Madras delivered by Mr. B.-Sitarama Rao, Vakil, High Court. 
i N : 
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direct method known as appeal for felony which, for a con- 
siderable'time, occupied a very important place. The so-called 
appeal was only regulated vengeance and could hardly be called 
Criminal Procedure. A party who wanted to avail himself 
of this remedy had to present a minute and careful statement 
before the coroner accusing the offender and calling upon him 
to dppear, Ff he failed to appear after five proclamations; 
he was outlawed. If he appeared and accepted the challenge, á 
battle would take place. If he was beaten, he was hanged 
straightaway; if he kept on fighting till the appearance-of the 
stars, he was acquitted of the appeal. An acquittal, however} 
did not exempt him from prosecution by indictment. The 
advantage of appeal lay in this that in cases of larceny, the com- 
plainant could get restitution only by resorting to this method .- 

On conviction on indictment the goods were forfeited to the 
Crown and the party was without remedy. This defect was 
set right by a Statute of 1529 which allowed restitution 
even in cases of conviction by. indictment. The King’s Judges 
generally encouraged indictment for two reasons, first because 
it was a source of revenue to the King as conviction involved 
forfeiture; secondly because it wava check-on lawlessness which 
the other method involved. They accordingly suggested ail 
allowed all sortg of technical loopholes for.the accused proceeded 
against the other way. It was also laid down that the right of 
appeal was suspended during the visit of the- King’s Judges. Gra- 
dually, the procedure by appeal died out, the appeal for murder 
being the last to disappear. The three modes of tria! known 
to English procedure at this time were waging law, battle and 
ordeal. By waging law is meant.the getting a sufficient ntimber 
of friends of the accused to swear to his innocence. This 
method was not available when the accused was caught red- 
handed or otherwise there was a prima facie case. „Nor did 
t apply to cases of indictments. Battle went with appeal. 
Ordeal was the only mode of trial. available in the case of 
indictrfents. This mode also disappeared when the 
Church abolished it in 1216. --The Judges had recourse then, 
to the expedient of asking the accused whether he would sub- 
mit to the trial by the country, $. e., by the jury known later 
as Petty Jury to distinguish it from the other or Grand Jury. 

But till 1772 it was left to the option of the actused to agree 
to such a course. Sometimes they used to stand ‘mute: 

ethe advantage of such a course being that their goeds would 
not forfeit to the. Crown. To mane them consent, judicial 
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torture used to be applied, such as starvation, pressing: with 
weights, thumbscrew and so forth. In 1772 standing mute 
was declared by statute to be equivalent to convic- 
tion, ,but in 1827, it was enacted more in accord- 
ance with modern spirit that it amounted to a 
plea of not guilty. :By the middle of the fourteenth century, 
trial by jury became an established feature of the English law. 
At, this stage, accused were not allowed much liberty in their 
defence. They were not allowed even a copy of the indict- 
ment qr a list of Crown’s witnesses. They were not allowed 
to have counsel to defend them unless a point of law arose. 
It: was doubtful if they could call witnesses and even if they 
could, the witnesses were not examined on oath. The argument 


used: jn support of this course was of the most curious kind— 


the prosecution was bound to prove the truth of the indictment. 
If it did not, the accused were entitled to an acquittal. If 
it did, it was no use to allow the accused to call witnesses. 
That would only be to encourage perjury. The only guarantee 
against reckless.accusation and conviction for a long time was 
the approval of-the Grand-Jury, who were men of the locality. 
Even before them-the accused.were not permitted to cross-exa- 
mine witnesses for. the prosecution or summon their own wit- 
nesses in defence; a practice which continues jo this day. 
A preliminary procedure of enquiry by justices was grafted upon 
the old procedure, but it was only the Act of 1848 that 
gave the accused the right to be. present and to cross-examuine 
witnesses at such enquiry.1: The right to call witnesses was 
conferred by the Act of 1867. By the same Act, to prevent 
groundless accusations, it was provided that an accused person 
can be arrested only on a sworn information or if he fails to 
attend on summons and provide for bail at the preliminary 
stage except in the case of heavy accusations, where a discre- 
tion is vested in the justices. One of the great abuses of 
early Criminal Procedure was the use of criminal informatione 
for the benefit of private plaintiffs. It was in law available 
only to the Crown in respect of its claims, but for adequate con- 
sideration one could have the. use of it, as of many other 
things, by the connivance of officers of Courts. This was 
abolished by an Act of 1692. The first real reform of the 
abuse of illegal arrest and indeterminate-confinement which 
lay in the hands of King’s Officers was effected by the passing of 
the Habeas Corpus Act of 1679. To start with, this writ was, 
merely the incident of every criminal trial requiring the Sheriff 
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to’produce'the accused. In the 14th and 15th centuries it 
was. used te protect the officials of Courts from arrest by rival 
Courts. A century later, it was used by the superior Courts 
to test the validity of imprisonment by their prerogative rivals 
or by executive authority generally. But the remedy rest- 
ing as it did on several historical fictions was not felt adequate 
anétin 1679 the statute above referred to was passed making 
it cémpulsory on the Judges of superior Courts to consider the 
application ‘of every prisoner questioning the validity of his 
imprisonment. a - 

“Another private remedy capable of abuse was the right ‘of 
preferring a bill of indictment before a Grand Jury possé&sed 
by every citizen at common law without any previous in- 
quiry before justices into the truth-of the accusation. Such 
accusations are known as voluntary bills. -This right was 
not taken away by the Indictable Offences Act of 1848 which 
provided for preliminary inquiry before a justice in the case 
of -ordinary indictments. The danger in them was that the 
Grand Jury heard only the prosecution and the accused wa 
unrepresented before them. po 

' Accordingly the legislature intervened and by the Vexa- 
tious Indictments Act of 1849 took away this right in many 
crimes, therein, specified, such as perjury, indecent assault, libel, 
obtaining money by false pretences and several statutory mis- 
demeanors. In all those cases now, a private party is not entitled 
to-prefer a bill unless he has been bound over:to prosecute or the 
accused is in custody or unless he has taken the consent in writ- 
ing of one of the Judges of any of the suptrior Courts or of the 
Attorney-General or of the Solicitor-General. The first two 
contingencies can happen only on the party going before a justice. 
If the justice refuses to commit, thé party may insist upon being 
allowed to go'to the Grand Jury on his taking out a recognisance 
to give evidence or to prosecute. 

-Two other modes of initiating prosecution are the coro- 
ner’s verdict which stands on the same footing as the finding 
of the Grand Jury though it is usual even in such cases to have 
a bill presented to the Grand-Jury. Criminal information 
is occasionally resorted to in cases of misdemeanor before the 
King’s Bench Division but it is available only to the Attorney- 
General or to the Master of the Crown’s Office who is to be 
‘approached by private parties. Except in those petty cases 
governed by the summary jurisdiction Acts and the, rare cases 
of information, all criminal trials in England are riow preceded 
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by a twofold inquiry, one before the Justice of the Peace.and an- . 
other before the Grand Jury. A further safeguard, against . 
wrong conviction is provided by the unanimity of the jury 
which has been insisted upon from early times. This was 
of the greatest value to the accused when he had not the bene- 
fit of counsel or of the summoning of witnesses. All sorts ot 
pressure used to be applied to secure unanimity among the juryp 
They were kept without food and fire till they came to an agree- 
ment. It was determined only in 1866 in the case of Winson 
v. R, L. R. 1 Q. B. 289, that in any case of disagreement it 
was open to the Judge to discharge the jury and call a fresh 
jury. To secure strictly impartial men on the jury certain 
rights of challenge peremptorily and upon cause are allowed 
to thé accused and the Crown. In the case of treason, the 
accused can challenge up to 35 without cause, in the case ot 
felonies, up to 20. In the case of the Crown, the right is sub- 
ject to there being enough people left to serve on the jury. On 
good cause, jurors can be challenged to any extent. Good 
cause is said to consist of 4 categories: 

(i) propter honoris respectum, i. e., on the ground that 
he is a peer. 

(i) propter defectum, i. c., on the ground that he is a 
minor, 

(i) propter offectum, i. e., on some presumed or 
actual partiality. 

(iv) propter delictum, t. e., on the ground of senan 
for some crimes or misdemeanors affecting- credit. oe 

The challenge may be also for favour, t. e$ when there 
are reasonable grounds for suspicion that he will act under 
some prejudice or undue influence as when he has been enter- 
tained in the house of the party or is a fellow-servant, etc. 

In 1695, a Treason Act was passed which provided that 
all persons prosecuted for treason should be provided with 
copies of the indictment five days, of the jury list two days 
before the trial, that they may be represented by counseleand 
may call witnesses who had to give evidence on oath. If the 
accused be too poor, it provided .that the Court should assign 
two counsel of his own choice at public expense. It also provid- 
ed that one might not be tried without the oath of at least two 
persons to support the specific kind of treason charged. This 
must be said to mark the beginning of civilised procedure in 
England. It was only in the reign of Williafn IV that persons 
tried of felony were given the right to be defended by counsel. 
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It is a.matter for comment that when this right was conferred 
on the accused, nearly all the Judges opposed the reform. Jn 
the case of misdemeanors, the accysed had always the right to 
be defended by counsel. The Trials for Felonies Act (1836) 
gave the accused also the right to copies of depositions of wit- 
nesses, but it was only by the Indictments Act of 1915 that the 
accused became entitled to a copy of indictment in cases other 
than treason. In the case of murder and other grave crimes 
it was usual for the Court to ask some member of the bar pre- 
sent to give his honorary services to the prisoner. In 5 Cr. 
Ap. Reports 187, the Court of Criminal Appeal suggested that 
it might be done also in the case of rape and other offences of 
like nature. Now by the Poor Persons Defence Act (1903), 
3 Ed. VII, c. 38, whenever it appears, having regard td the 
defence set up by any poor prisoner that it is desirable in the 
interests of justice that he should have legal aid in the prepa- 
ration and conduct of his defence, the Committing Justices or 
the Judge of Assize or the Chairman of Quarter Sessions as the 
case may bè, may certify that the prisoner ought to have legal 
aid and then the prisoner shall be entitled to legal aid at public 
expense. Under the rules made by the Attorney-General, 
every Clerk of the Assize and clerk of the Peace keeps a list of 
solicitors and members of the Bar willing to undertake the 
defence of poor prisoners. ` The clerk is bound to enter in the 
list the names of all those that are willing. The name of any 
solicitor may be removed on the application of the solicitor or 
at.the direction of any Judge of the Assize or the Chairman of 
the Quarter Sessions. 

. The indictment was originally an accusation presented by 
the Grand Jury upon their knowledge whereby some person 
was charged with crime. It is now drawn up by the solicitor 
for the prosecution. The bill is presented to the Grand Jury 
who hear witnesses for the prosecution, so many of them as 
they think necessary and if they are satisfied that a prima 
facte case is made out, they indorse upon the indictment the 
words ‘true bil” ‘billa vera’ as it used to be called in the days of 
bad Latin; if they are not so satisfied, they return a no true 
bill or tgtoramus. Great strictness used to be observed in res- 
pect of these indictments and failure in respect of any formality 
used to lead to the defeating of the prosecution.. This strict- 
ness was possibly a legacy from the ‘appeal’ procedure. 

The history df indictments is a branch of the law of special 
pleading as applied’to Criminal Law. The three parts-of an 
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indictment are—the venue, the statement and the conclusion. 
The last has been rendered largely unnecessary by later legisla- 
tion, but the other two partseremain important even to-day. 

By venue is understood the local area over which the Coni- 
missioner or Judge has jurisdiction. The High Court has 
jurisdiction over offences wherever committed in England but 
the indictment is to be presented by the Grand Jury of the place 
and, before the Commissioners of Oyer and Terminer became‘a 
part of the High Court, the local jurisdiction of the Commission 
was limited to the area defined in the Commission. The Jus- 
tice is commissioned to inquire with the assistance of the 
Grand Jury and to hear and to determine (Oyer and Terminer) 
with the assistance of the Petty jury and to have gaol deltvery of 
prisoners under trial. In all these matters, the 
jurisdiction was determined ‘by the terms of the Com- 
mission. This necessity to be presented by the Grand Jury of 
the place was carried so far that, in some instances, an accused 
went scot free. For instance, if a man was stabbed in one 
county and he died in another, the jury of neither place could 
present and the man could not be convicted of murder. Again, 
if a thief stole in one county and took the goods into another 
and the goods were received by somebody there, the receiver 
escaped as he could not be indicted in either county. The 
principal’s county could not take cognizance of the receipt and 
the accessory’s county could not take cognizance of the princi- 
pal's offence. If the place was unknown, as, for instance, in the 
case of forgery, the accusation could not be presented at all! 
Special statutes were passed from time to time fixing the venue 
in such ses. To provide for the case of thieves travelling 
from place to place, the doctrine was invented that the theft 
continued so long the thief continued in possession of the goods. 
Where a fair trial could not be expected in the ordinary venue, 
the King’s Bench had power to change the venue. 

The statement portion was expected to set out all the ingre- 
dients of the offence, vis., the material facts and circumstantes 
and the intent that constitute the offence. These matters had 
to be set forth with certainty and without repugnancy and the 
accused must be directly and positively charged with having 
committed the offence. ‘The name of the accused had to be 
given with his rank, occupation and residence, so also the name 
of the party injured and of the owner of the property stolen if 
known, if not known, that fact had to be noted. Every material 
fact-which formed an ingredient in tĦe offence had to be alleged 


| Vid 


{08 THE MADRAS LAW JOURNAL. (VoL. 


to havé been done at a particular place and time. There are 3 de- 
grees of certainty according to Coke: (1) certainty to a certain 
intent in every particular, (2) cestainty to a certain extent in 
general, (3) certainty to a common intent. It is the second - 
kind of intent that was required in respect of indictments: 
Statements had to be set out verbatim and chattels had to be des- 
cribed correctly. There were also certain customary ways in 
which certain things bad to be described. If those descriptions 
were not given, the indictment failed. For instance, money had to 
be described as so many pieces of the current gold and so forth. 
If a man was charged with stealing sheep and it was proved that 
he stole dead sheep, the charge failed. Boot was the word and 
Shoe could not be substituted for it. Averments had to be 
proved as laid. If a man was indicted for the murder of 
James Smith and it turned out that his name was John Smith, 
the prosecution would fail. In the case of murder, it was neces- 
sary to set out all minute details, e. g., if a man was stabled, how 
he was stabled, where and when and so forth. If the indictment 
said that he was stabbed with the knife in the left hand and the 
evidence was that he was stabbed with the knife in the right hand 
the prosecution failed. Thus it became necessary to charge alter- 
native counts in order to provide for every possible contingency. 
This led tg interminable length in these indictments. In 
forgery the person defrauded had to be mentioned. Perjury, 
theft by false pretences and many other offences required very 
intricate indictments. In no one count was it allowed to 
charge for more than one offence, but the same indictment 
might contain any number of offences subject to this that a 
felony and a misdemeanor could not be combined. ¢ In the 
case of felonies, the Courts laid down early a rule of election, 
viz., that, if felonies in disconnected transactions were combined, 
the prosecutor should select one transaction to whigh he should 
confine his evidence. Misdemeanors were not subject to the 
rule of election. As I have said before the Court had no power 
to “amend the indictment and any variance however trivial led 
to a defeating of the prosecution. In spite of the wide loop- 
hole provided thus, the accused laboured under great disability 
in that they were not able to get a copy of the indictment and 
whatever defect there was, they had to discover it while the 
indictment was being read out to them, and in this they had not 
till recently even the assistance of counsel. The Criminal 
Procedure Act of 1848, the Quarter Sessions Act, 1849, and the 
Criminal Progedure Act have, on the one hand, simplified 
indictments and on the other have conferred certain 
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powers on the Court to amend the indictments. By reason of 
its piecemeal nature and the very wide knowledge of the rules 
of pleading that it assumed, the reform was of very doubtful 
value. The subject is now governed by the Indictments Act, 
1915, which confers on the Court very wide powers of amend- 
nient. By that Act, a rule committee is-set up for makıng 
rules as to the framing of indictments. The subject has bee ' 
simplified beyond recognition. _You have an interesting dis- 
cussion as to the survival in English Criminal Law of the old 
technicalities relating to repugnancy of record and its conse: 
quences in J, G Singleton v. The King-Emperor (1). 

' As to practice also, the Criminal Procedure Act 
of 1865 has assimilated the practice in criminal 
cases #0 that of civil in several particulars. But it was not till 
1898 that the evidence of the accused and their husbands or 
wives became admissible in criminal cases. The accused and 
their husbands and wives cannot be called even under this Act 
except upon the application of the accused, and the fact that 
accused has not volunteered testimony may not be ‘commented 
upon by the prosecution though apparently there is nothing to 
prevent the Court making the comment. 

At common law, the Crown neither pays nor receives costs, 
and all provisions as tọ costs in criminal cases are statutory. 
There were some partial provisions in statutes, from time to- time. 
Now a statute of 1908, 8 Ed VII, c. 15, deals comprehensively 
with the subject and provides for the costs of unsuccessful prose- 
cution or defence. The cost is first paid out of public funds dnd 
then recovered from the party directed to pay. Under the Crown 
Office Ryles, pauper procedure is made applicable to criminal 
proceedings as well. 

The old English Law knew but one punishment, the capital 
for all major offences. The barbarity of these sentences was 
assuaged bya series of Acts connected with Peel (1827-1832) 
and the final touch was given by 7 William IV and 1 Vic., c. 1, 
which abolished déath sentence in a large number of cases. 
Towards the end of the 17th century, the practice of transport- 
ing to colonies came into yogue, but this could at first be done 
only at the choice of the accused but power was given to the 
Judges by a statute of 1717 to pass a sentence of transporta- 
lion in lieu of capital sentence. When the colonies were closed 
for iransportation, penal sevitude was made to serve for 


iransportation. Various improvements havetbeen effected in 
accordance with modern development of, scientific cri- 
1. (1924) 29 C WN 20, S 
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minolopgy iby the Children’s Act (1908), Preven- 
„tion of. Crimes Aot, 1908,,;and Probation of Offenders 
let, 1907. In the case of children death. sentence is 
.. abolished and in the case of non-capital offences various alterna- 
tives are provided. A child (under 14 years) could not be sen- 
tenced to imprisonment or penal servitude either as a substantive 
‘punishment or inpdefaylt of payment of fine, etc. Nor can a 
person between the, agesof 14 and 16 unless he is of such an 
unruly character that he cannot be detained in any place of 
detention provided for children and young persons or of such 
a depraved character that he is not a fit person to be detained. 
„He may be commnitted to the care of a relative or other fit per- 
son named by the Court; he may be placed under the super- 
vision of probation officers; he may be sent to a reformatwry or 
.an industrial school., Instead of other punishments, the Court 
may simply direct whipping. Young men between 16 and 21 may 
be sent to Borstal Institutions. There are also special provi- 
sions made as to defectives, f. e., idiots, imbeciles, feeble-minded 
persons, and a new category, moral imbeciles, îi. ¢. persons 
who display from early age permanent mental defect coupled 
with strong vicious or criminal propensities on which punish- 
ment has no effect. The Court is also given power to post- . 
pone sentence requiring the convicted person to enter: into re- 
cognisances With or without sureties in all cases punishable with 
imprisonment, if the Court is of opinion that, having regard to 
the character, antecedents, age, health and mental. contlition of 
the;person charged or to the trivial nature of the offence or to the 
“extenuating «circumstances under which the offence is com- 
mitted, such a course is justified. It pay in 
such cases also order payment of compensa- 
- on. Again, in the case of children and young persons , the 
Court may impose a fine on them instead of other punishments: 
it may also impose a fine on the guardian. A statute of 1827 
conferred power on the Court to add a sentence of solitary con- 
fingment to hard“labour but this was taken away by 56 and 57 
Vic., c. 54. Whipping was one of the ordinary common law 
punishments for misdemeanor. In 1820, it was made illegal 
to whip females, and by the Criminal Justice Administration Act 
no person can now be sentenced to be whipped otherwise than 
under a statutory enactment. The general power of whipping 
‘for felotites given by 7 and 8 Geo. IV, c. 28, was taken away 
e by 51 and-52 Vic, ¢. 57. At common law_a fiħe was rarely 
if ever imposed for treason or. felony but in the case of mis- 
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demeanor the Court might impose a-fine as' a part or whole:of 
a sentence. The only-restriction is that-imposed - by'- Magna 
Carta against excessive and unreasonable fines. Forfeiture 
on convictions for treason and felony has been abolished by the 
PoE Act of 1870. 


It was a characteristic feature of!the gld English Criminal 
-Procedure that it admitted of no appeal p¥dperly’ so called, 
either upon matters of fact or upon matters of law though there 
were a certain number of proceedings which partook ‘of the 
nature of an appeal. There was first the writ of error which 
was however available only when there was some irregularity 
apparent on the face of the record. This did not meanh“much, 
for the record gave véry little information. The only document 
connected with a trial which had to be in writing was the indict- 
ment upon which the officer of the Court makes certain memo- 
randum showing the plea of the prisoner and the verdict of the 
‘jury. He also used to keep a minute book in Court in which 
the names of jurors, abstract of indictments, the memorandum 
of pleas, verdicts and sentences used to be entered. This was 
a private memorandum book having no legal authority, but that 
was the only record kept of criminal cases. If ever it becaine 
necessary “to make up the record” -it became the foundation of 
the history of the proceedings set out with pedantic, and useless 
detail. The record so made up in cases of felony would 
state “the session of Oyer and Terminer, the commission of the 
Judges, the’ presentment by oath of the Grand.Jurors by ndine, 
the indictment, the process to bring in “the 
offendem the delivery of the indictment into Court, the 
arrangement of the pleas, the issue, the verdtct of the jury, 
the .asking the prisoner why sentence should not 
be passed on him, and the judgment. The record, it will be 
found, contained no information as to either evidence or as to 
the directions given to the jury. The only errors that could be 
assigned were thus in respect of defects in indictments, séntence 
or issue or impanelment of jury and naturally it was not a very 
hopeful kind of process for the accused. Till the third year of 
Anne, these writs were issued entirely out of favour and weie 
the means by which conviction was set aside when the Crown 
was so minded. In that year the Court held that in cases of 
misdemeanor writs ought to be granted as a matter of justice 
and if the Attorney-General refused to grant his fiat they would 
direct him to do so if there were good grounds for doing. If 
granted they would not be contented with the Attorney-General’s 
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admission but would judicially determine the question. Tn 
cases of felony and treason, the issue of the writ was always a 
matter of favour granted on the fiat, of the Attorney-General 
which used to be issued when an arguable point arose and the 
Court decided the question judicially. 


Another method was by motion for a new trial which was 
‘available in cases of mislemeanor. In cases where questions of 
difficulty were apprehended to arise application used to be made 
to the King’s Bench to remove the case to be tried by itself or 
at the Assizes on the Nisi Prins or Civil Side. When a case was 
so tried, a new trial might be moved on the ground of misdirec- 
tion, or on the ground that the verdict was against evidence or on 
any other ground on which new trials could be moved for in civil 
cases. In Queen v. Scatfe(2)in a case of felony tried before the 
assizes a similar order was made without argument but the Privy 
Council declined to follow the precedent as being an unwarranted 
innovation. Another of the methods was by resort to the Court 
for Crown Cases reserved. The practice for the Judges was 
when any point of unusual difficulty arose to reserve the point 
for the consideration of the other Judges, respiting the execution 
of the sentence or postponing judgment. The point reserved 
would be argued before ‘Judges by counsel not in Court but at 
Sergeant’s Inn, of which all the Judges were members. If 
they thought the ruling was wrong, the accused received a free 
pardon. This applied only to the Judges of the superior 
courts. So far as the Quarter Sessions was concerned, no 
such remedy was open. In 1848 the informal tribunal above 
referred to Was erected into a Court called the ‘Court for 
Crown Cases reserved consisting of all the Judges, five f them 
including the Lord Chief Justice forming a quorum. 
If they differed the matter was referred to the whule 
body. Under this Act any Judge or Chairman or recorder of 
a Quarter Sessions might also state a case for the opinion of the 
Court but it was left to his absolute discretion to do °30 
or ‘fot. This Act did not apply to cases removed 
by certiorari and tried before the King’s Bench ot the 
Assizes on the Nisi Prins or Civil Side. The Judica- 
ture Act did not interfere with the procedure. It 
was provided that no appeal lay -from a judgment so 
arrived at. It also provided that in other cases also, no appeal 
lay from the Judges in any criminal cause or matter save for 
some error of law apparent on the face of record. Now a 
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comprehensive statute dealing..with criminal appeals has been 
passed in 1907 which has instituted a Court of Criminal Appeai 
to hear appeals. From the decision of the Court of Criminal 
Appeal no appeal lies unless the Director of Public Prosecution 
or the Prosecutor or the defendant obtains the certificate of the. 
Attorney-General that the decision involves a point of law | 
of exceptional public importance and that it is desirable in the 
public interest that a further appeal should be brought. Under 
the former practice no appeal lay to the House of Lords from 
the Court of the Crown Cases reserved but an appeal lay to the 
Court of Appeal and the House of Lords from the judgments 
of the High Court in any criminal matter where error of law 
appeared on the record. j 


“Appeals lie to the Court of Criminal Appeal in the follow- 
ing cases: r 
(+) Trom a conviction on an indictment on a point of 
law. 


(1) With the leave of the Court of Crimirtal Appeal or 
upon certificate by the trying Judge that it is a fit case for 
appeal against his conviction on any question of fact, or mixed 
question of law and fact or any other ground which appcars to 
the Court to be a sufficient ground. 


® x 

(#1) With leave of the Court of Appeal from any sen- 
tence. There is no appeal from acquittal. Writs of crror and 
motions for new trial also are abolished Py this Act. The Act 
is made applicable to convictions on crimial information ' “and 
coroner’s inquisitions and also to cases in which a man is dealt 
with ufider the Vagrancy Act as an incorrigible rogue. The 
jurisdiction under the Crown Cases Act is also transferred to 
this Court. 


The Court has to allow the appeal if it is of opinion thatthe 
verdict should be set aside on the ground that it is unreasonable . 
or cannot be supported having regard to the evidence og the 
judgment of the Court should be set aside on the ground of any 
error of law or that on any ground there was a miscarriage of 
justice. The Court may, notwithstanding that there was an 
error, dismiss the appeal if they consider that no substantial , 
miscarriage of justice has occurred. The following are some 
of the points that usually form the subject of discussion in the 
Court of Appeal. Defects in indictment are points of law 
for this putpose but encouragemept is not given to such objec- 
tions unless there is actually a miscarriage of Justice in conse- 
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quence. Wrongful admission of: evidence is a good ground for 
appeal unless the evidence could not reasonably be said to have 
affected the minds of the jury in arriving at their verdict. 

Wrongful exclusion of evidence is a ground for setting” aside 
conviction unless the verdict would in all probability have been 
the same even if the evidence was admitted. Absence of corro- 
boration to accomplice’s-evidence is considered a good ground 
for quashing convidtion.-' Misdirection on a point of law 
is of course a good ground, but misdirection on evidence ean be 
objected to only on leave. If there is misdirection, the convic- 
tion will be quashed unless the prosecution can show that even 
on a right direction the jury would have come to the same cou- 
clusion. When it is urged that the verdict is against the 
weight of evidence, it is necessary to show that the verdi@t is 
unreasonable. If the argument is that there was no evidence 
to go to the jury, a distinction is made between cases where the 
objection is taken before the defence is entered and where it is 
taken after the case is over. In the former case, the defence 


evidence wilt not be taken account of though it may fill up the 


gap in the prosecution. This is however doubted. The gene- 
ral grounds of appeal provided for in the Act relate to defects 
in the constitution of the jury, misconduct of the jury, unfair 
trial and so forth. 


The special pleas that generally occur in 
criminal trials are four: Autrefois acquit Antre- 
foist convict, Autrefois aitaint and pardon, viz., pre- 
vious acquittal, previous conviction, attainder and pardon. The 
basis of the first two pleas is the common law rulé thaț a man 
may not be put twice in peril of the same offence and not any 
rule of estoppel. A previous acquittal is a bar (+) where. the 
acquittal is for the exact offence, (t) where it was in respect of 
the same act or offence and there is some statute that says that 
he should not be tried or punished again on the same facts. The 
first branch applies not only to the same offence but also to such 
offences of which he could have been properly convicted on the 
first indictment, for instance an acquittal on a charge of murder 
is a bar for a subsequent indictment for manslaughter. Attainder 
for felony and treason has been abolished in 1870 and in effect 
the plea of attaint according to which a person once attainted of 
treason or felony could not be indicted for another felony has 
become obsolete. *The theory on which this plea proceeded was 
that attainder was equivalent.to death in the eye of the law and 
a fresh prosecutfon in the circumstances was meaningless. 
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Veneri de novo is the power of summoning a fresh jury 
which took place in two cases (1) before completion _ of the 
trial if the Judge thought fit to discharge the first, (2) where a 
special verdict has been returned on which the Appellate Court 
could not enter judgment or where there has been irregularity 
in the trial amounting to a mis-trial, e. g., cases of defect of 
jurisdiction in respect of time, place,and Person or of imper- . 
fectly worded or ambiguous or inconsistent;verdicts. (3) By 
a Court of error in cases of mis-trial of treason, felony or mis- 
demeanor. (4) By the Court of Crown Cases reserved when the 
Court refused to accept the right verdict and on a misdirection, 
a wrong verdict was accepted, or wheré the verdict was against 
evidence. 

eThe Criminal Appeals Act does not affect the discretionary 
power of Judges of discharging the jury nor does it seem to 
affect the inherent power of the Appellate Court to direct ft in 
proper cases. 

In Rex v. Ball (3), a question arose as to what is to 
happen if the House of Lords reverses the judgment of the 
“Court of Appeal acquitting the accused and the Court came to 
the conclusion that the result was that the conviction was res- 
tored and effect was to be given to it by correcting the record, 
expunging the judgment of acquittal, and by the accused being 
arrested .and made to submit to the sentence. ~ 

In this connection, we may also consider a few of the well- 
known writs largely resorted to in criminal cases although their 
scope is not restricted to criminal cases. These are the writs 
of prohibition and certiorari. ° 

The writ of quo warranto was a writ of criminal nature 
once but now it is a purely civil one. < The writ of prohibition 
is a prerogative writ issuing out of the High Court of Justice 
and directed to an inferior Court, which forbids such Court to 
continue proceedings therein in excess of its jurisdiction or in 
contravention of the laws of the land. ‘It might be peremptory 
or it might be quousque, 1. e., until the Lower Court altess its 
decision. -The writ though not of course is of right and not 
discretionary and the superior court cannot refuse to grant the 

writ on the ground of the smallness of the matter in dispute or 

~ delay on the part of the applicant. The writ cannot be claimed of 

right unless the defect of jurisdiction is clear but it will not be 

granted if the defect can be cured by an amendment. If the 

objection to jurisdiction is upon the face of the record, it-may be 

taken at any time, even after judgment. If the point of juris- 
3. LR (1911) A C 47. = 
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diction depends on some fact within the knowledge of the 
applicant the Court will interfere only in exceptional cases after 
judgment. Prohibition will be granted when the Court on an 
error of law has given itself jurisdiction but if it has acted 
upon a wrong decision of facts on conflicting evidence, ihe Court 
does not usually interfere. This writ is not raised to correct 
ihe course, practice or procedure of an inferior tribunal or a 
wrong decision on the merits. 

Certiorari issues out of a superior court and is directed to 
the Judge or other officer of an inferior Court of record requir- 
ing that the record of the proceedings should be transmitted to 
the superior Court to be there dealt with. Indictments are remoy- 
ed from the assizes and from the central criminal court by a witt 
in the nature of certiorari for those Courts are now branches of 
the High Court itself. In addition to removing indictments to 
the High Court for trial or for judgment in the case of special 
verdicts, certiorari also lies for questioning the proceedings of 
inferior Courts or judicial bodies. It is not used for removing 
after acquittal unless the acquittal is on appeal before an inferiur 
tribunal. It is used to quash orders other than judgments on 
indictments, or to quash indictments before trial. At common law 
the sentence of any Criminal Court of inferior jurisdiction can 
be removed into High Court in aid of the defective coercive’ 
powers of thefLower Courts. This power- of superintending, 
supervising, aiding or controlling of the High Court is 
held to give it the right of protecting also the lower Courts 
against publications which are likely to prejudice fair irial, and 
the High Court has power to punish such offences as contempts 
summarily. å 





a CORRESPONDENCE. 
To l 
THE EDITOR, 

Mapnras Law JOURNAL. 

e “VAKALATS AND CRIMINAL COURTS”. 
THERE is a good deal of obscurity as to the authority for the 
practice of Pleaders filing Vakalatnamas in Criminal Courts. 
Both the Criminal Procedure Code and the Criminal Rulcs of 
Practice do not contain any clear rulings as to what form cri- 
minal court vakalats should bear and when vakalats are to be 
presented before a criminal court. The form usually em- 
, ployed, however, fdr a vakalat is Form No. 121 of the Civil 
Rules of Practice and curiously enough it goes unchallenged. 
The Judge of thê Criminal Court is satisfied if the vakalat is 
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duly attested by the village munsif or the municipal councillor 
and if in place of the words. “plaintif and. defendant” the 
words “petitioner and counter-petitioner’ or “complainant anu 
the accused” are used. Sirictly speaking, the form of vakalat 
prescribed by the Civil Rules of Practice has to be amended in 
several material particulars before it can suit the exigencies of 
criminal courts. 


The usual practice is for a vakalat being filed by only the 
pleader for the complainant or the petitioner; though accord- 
ing to Item 10, Sch. II of the Madras Act No. V of 1922 a 
vakalatnama presented before any criminal court other than 
a High Court should bear a’court-fee stamp of one rupee, it is 
no where laid down in the Criminal Procedure Code or the 
Crirffinal Rules of Practice that a pleader for the complainant 
or the petitioner should file a vakalat with a court-fee of one 
rupee. The pleader for the accused accoding to R. 141 of the 
Criminal Rules of Practice and G. O. No. 918, dated the 16th 
June, 1910, files only a memorandum of appearance which 
need not bear any court-fee stamp as in the case of a vakalat. 
The said R. 141 has the clause “Whenever a pleader........ 
does not file in court a vakalat from his client” but no where 
has it been definitely mentioned in the said Criminal Rules of 
Practice as to when a vakalat has to be filed in gourt by a 
pleader. Why should not the procedure with regard to 
vakalats be expressly and clearly laid downr 


According tò Ss. 205 and 540-A of the Criminal -Procedure 
Code, the personal attendance of the accused under ` certain 
circumstances may be dispensed with by a magistrate and the 
accused might be permitted. to.appear by his pleader. But 
would this permission require the filing of what is ordinarily 
called a special vakalate There is no mention of special 
vakalat oreany particular form ıt should conform to in the said 


sections of the Criminal Procedure Code or anywhere in the | 


Criminal Rules of Practice. And yet magistrates of criminal 
courts insist on the pleaders for the accused filing special 
vakalats when permitting the accused to appear by their pleaders. 
What is the authority for insistence on a special 
vakalat, evidently a creature of the unwritten law? 
If a magistrate hears a criminal case in the 
absence of the accused, it is a serious illegality vitiat- 
ing trial and the defect cannot be cured even by S. 537, Crimi- 
nal Procedtire Code. Thig difficulty has been rightly tided 


-P ; 
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over by Ss. 205 and 540-A, Criminal Procedure Code, and yet 
what for is the costly insistence of a special vakalat? Various 
magistrates impose various restrictions as to the filing of spe- 
cial vakalat in one and the same case. If two or more accused 
in a case are permitted to appear by their pleader only one spe- 
cial vakalat for them all is enough in the opinion of sume 
magistrates, while others insist on as many special vakalats as 
there are accused in a case whose absence is to be permitted. 

If at all special vakalats are sanctioned by the law of the land, 
why should it not definitely lay down somewhere the procedu e 
thereof instéad of leaving it to be determined by the sweet will 
and pleasure oí individual magiştrates? According to a rul- 
ing in Emperor v. Mussamat Jamul Khatun (1) S. 205, Crimi- 
nal Procedure Code, allows the accused to  afpear 
by pleader and “such appearance involvès the performance of 
all acts which devolve upon the accused in the course of the 
trial such as answering the examination by the Court under 
S. 342 or pleading or refusing to plead to the charge under 
S. 255”. “Such being the clear decision, if at all a special 
vakalat in addition to a memo. of appearance is deemed neces- 
sary, the legislature should prescribe a’form in consonance 
with the spirit of the decision supra and do away with the pre- 
-sent anomalous form of vakalat 


Some magistrates insist on the pleaders for the accused 
fling, in addition to a memo., a special vakalat to enable them 
to obtain public copies of the documents, depositions etc., of the 
case. This again is unsupported by any section or ruling in the 
adjective law of crimes. 

I hope and trust that in the interests of the litigant public 
and the legal practitioners of the moffusil-criminal courts, tne 
authorities will be pleased to so amend the Criminal Rules cf 
Practice as to lay down expressly and clearly some-rulings re- 
_ garding the filing of vakalats and obviate the anomalies noted 
abovẹ., 

(Signed) G. Satyanarayana Murti, M. A., 
First Grade Pleader and Secretary, 
Bar Association, Parlakimedi 


1. (1912) 6 SL R 20%% : 19I C 54 : 14 Cr. L J 272. 
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SUMMARY OF ENGLISH CASES. 


In re Monk : GIFFEN v. WEDD, 96 L. J. Ch. 296 (C. A.). 


Wil—Constructton—General charitable intention—Partial 
application of surplus fund—Residue to be applicd cypres and 
not passing to next-of-kin. 

A testator after bequeathing a life interest in his estate~to 
his widow gave certain legacies and conveyed the residuary 
estate to certain charity trustees and directed them to set apart 
a certain amount for establishing a ‘coal fund’, the income to be 
used for the purchase of coal to be distributed among the poor 
inhabitants of a parish and the balance to be utilised for mak- 
ing loans to the poor inhabitants of the same parish on certain 
terms. It appeared that there might be a surplus after mak- 
ing the necessary loans. ) 

Held, reversing a judgment of Tomlin, J., that there was 
an immediate and effective gift of the whole of the residue for 
the charity and that the surplus income could be applied cypres, 
the same not having passed to the next-of-kin. 

Per Lawrence, L. J.—“There is nothing in law to prevent 
a testator, if so minded, from setting up a permanent charity, 
snch as the one here, and from endowing it with a fund sufficient- 
ly large to afford relief not only to the present, būt also to the 
future, objects of his bounty...... The testator is the sole 
judge as to the amount he desires to devote to the object he 
had in view, and it is not the function of the Court to inquire 
whether the testator has over-estimated the amount required 
to carry out his scheme, or whether it is likely or -not that, 
within a reasonable time, so large an amount will be required 
for that purpose. In order to constitute a partial failure of 
a charitable trust the next-of-kin would have to prove that it 
was impossible that the whole sum would ever be required for 
the purposes of the trust.” 





MCFARLANE v. HUTTON BROTHERS (STEVEDORES), LTD., 
96 L. J. K. B. 357 (C. A.). 


Workmen's compensaiton—Accident as the result of ir- 
ternal causes—Workman suffering from heart disease—Sudden 
death during work—Claim for compensation—Maintainability. 

A workman was employed as a stevedore in the afterhold 
of a ship. Me was a regular man, able to do his work but it 
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appeared he was suffering from a disease of the arteries of the 
heart. One day while engaged along with others in unloading 
some iron ore he felt ill because of a heart attack and within 
half an hour thereafter died. In an action by the widow for 
compensation, 

Held, that the personal injury was caused to the workman 
by accident, that it arose out of and jn the course of employment 
and that consequently compensation should be awarded to. the 
plaintiff. 

Per Lord Hanworthy, M. R—“A man may suffer an n accident 
and be entitled to recover in respect of the injury caused by the 
accident within the meaning of the Workmen’s Compensation 
Act although the strain which sets up and puts in motion the 
cause of his death may arise in the ordinary exercise of © his 
work which he is employed to do and is not of a special or 
momentary character.” 


Observations of Lord Macnaghten in Clover, Clayton & Co. 
v. Hughes, {1910) A. C. 242, relied on. 





Mitcuety v. B. W. Nosr, Lro., 96 L. J. K. B. 4&4 
(CA: 

Income-tax—Dtrectors of Company holding office for life 
—Msconduct of director—Payment of compensation to pro- 
cure retiremeni—Busmmess expense or capital expenthture—In- 
come-tax Act, 1918, Sch. D, Rules applicable to cases T and II, 
R: 3, 

The Directors of a private company who held office for life 
considered it necessary for the sake of the good name pf the 
company to get rid of a director who was guilty of miscondtct 
and consequently entered into an agreement with him by which 
it was agreed that the shares in his name should be assigned to 
the other directors who were to pay him a large sum*as compen- 
sation to ensure his retirement. The question arose whether 
such payment was a deductible item of expenditure or capital 
payment for purposes of income-tax. 

Held, affirming a decision of Rowlatt, J., that the disburse- 
ment was “wholly and exclusively paid out or expended for the 
purposes of the trade” within the meaning of R. 3 of the Rules 
applicable to cases I and IT of Schedule D of the Income-tax Act, 
1918, and that the same was a deductible item of expenditure 
and not a capital payment for purposes of assessment to income- 
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ROBERTS V. ANGLO-SAXON INSURANCE ASSOCIATION, 96 
Ke Be S90 (CAs). 

Insurance—M otor car—“Warranted used only for commer- 
cial travelling”—Accident while carrying passengers—Liability 
of insurers—Award—Ervror of law as a grownd’ for setting 
aside. 

te A’ tiotor car insurance policy contained in the schedule 
particulars of the car followed by these words: “Warranted 
used only for ihe following purposes: commercial travelling”. 
The insured car caught fire and was destroyed while engaged in 
carrying passengers. In a claim on the policy the arbitrator 
awarded compensation. . 

Held, by the Court of Appeal, that the loss having occurred 
while the car was not being used for the purpose of commercial 
travelling the insurance company was not liable under the poli- 
cy. 

Held, also that there was an error of law appearing on the 
face of the award in that the arbitrator had stated a. wrong. 
construction of the policy and that consequently the award must 
be set aside. 





In RE. ROPNER SHIPPING CO. AND CLEVES COLLIERIES, 
06 L. J. K. B. 654 (C. A.). ees 

Shipping—Charterparty—Demurrage—Ship withdrawn by 
owners for bunkering during demurrage pertod—E ffect. | 

In order that demurrage may be claimed by the shipowners 
they must at least do nothing to prevent the vessel from heing 
available and at the disposal of the charterers for the .purpose 
of completing the loading of the cargo; where demurrage hav- 
ing begure to run and while the cargo had not been entirely 
loaded, the ship-owners, for their own convenience, shifted the 
position of the vessel from a position where. it was adapted to 
receive cargo, to a point-where it was adapted only to receive 
the bunker coal and proceeded during a number of days to 
bunker the vessel rendering it impossible for the ch to 
continue the loading of the cargo during that period. 

Held, that the charterers were not liable for demurrage for 
the period from the time the bunkering commenced until it was 
finished irrespective of whether the ship was actually utilis- 
ed for that purpose during the whole time. 
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BLATCHFORD v. STADDON AND Founps, 96 L. J. K. B. 
608 (H. L.). 

Workmens Compensation Act, 1906, S. 8—Industrial 
disease—Liability of last employer. ` 

S. 8 of the Workmen’s Compensation Act, provides that 
where a workman is suffering from an industrial disease and 
thereby disabled from earning full wages and the disease is due 
to the nature of the employment in which the workman was 
employed at any time within twelve months prior to the date 
of the disablement he shall be entitled to compensation. It 
also provided that the disease was to be deemed to be dite ta the 
nature of the employment unless the certifying surgeon certified 
or the employer proved the contrary. 

The appellant who contracted lead poisoning during ® his 
service in the navy worked as a painter from 1920 to 1924 
under three persons successively. Seven months after he Teft 
off his last employer’s service owing to illness he was certified 
to be suffering from lead poisoning and being unable to earn 
his wages he*sued the respondent his last employer for compen- 
station. 

Held, reversing a decision of the Court of Appeal, that the 
workman was entitled to recover compensation from his last 
employer by yirtue of S. 8 of the Workmen’s Compensation 
Act. 


Per Lord Atkinson:— “Tt was not necessary for the work- 
man to prove that it was the employment with the last employer 
which in fact caused his disablement or suspension. It will be 
sufficient for him to prove that his work with his last employer 
during the twelve months immediately preceding his disable- 
ment was of the same nature and character as the work to 
which his disease was due.” 





LORDEN v. BrooxE-HircHnc, (1927) 2K. B 237: 
96 L. J. K. B. 400. 

Landlord and Tenant—Covenant not to use premises for 
certain purposes—Use of premises for restaurant—Breach of 
covenclt, 

One of the covenants in a lease enumerated various trades 
which were not to be carried on on the demised premises dur- 
ing the term without the permission of the fessor, among 
those trades being those of ale-house-keeper, beer-house-keeper, 
e tavern-keeper and licensed victualler. The covenant also 
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provided that the tenant should not carry on any trade or busi- 
ness which should be dangerous or annoying to the owner of 
the premises or the occupigrs in the neighbourhood. 

Held, that the use of the premises as a restaurant with a 
beer and wine on license did not amount to a breach of the 
covenant, 

is) a 

JEBARA v. OTTOMAN Bang, (1927) 2K. B. 254 (C. A.): 
96 L. J. K. B. 581. 

Coniract—Executory contract—Effect of outbreak of wat 
—Dehvery of goods to enemy during war-time—Price of go sds 
paid after war—Rtsks of exchange, who should bear—Agency 
of necessviy—Treaty of Lausanne, Art. 84. 

"J, a British subject resident in Manchester, was in, the habit 
of procuring Manchester goods for certain Turkish firms resid- 
ing in Beyrout, then part of the Turkish Empire. He paid 
for the goods to the Manchester merchants, drew at sight for 
the price on the Turkish firms, attached to the bills the bills of 
lading for the godds and financed himself by obtaining an 
advance on the documentary bill from the Ottoman Bank whose 
head-quarters were in Turkey through its branch at Manchester. 
The latter would then forward the bill to the Beyrout branch 
who would surrender the documents against payanent by the 
Turkish merchants. The bank having collected used to give 
J a cheque in sterling for the amount of the bill less advances 
and commissions, the bank and not J taking the risks of 
exchange. Just beforé the outbreak of the war J sent certain 
goods to Beyrout and though they arrived at the latter place be- 
fore the war the consignees took delivery and paid the price on 
the bills only during the war in terms of Turkish currency. At 
the end of the war the bank proposed to pay J sterling for the 
Turkish currency at the then rate of exchange. J sued the 
bank for wrongful dealing with goods and bills received before 
the war. P 

Held, that the original contract between the parties Being 
executory the effect of the war was to dissolve the contract and 
absolve the parties from further performance of it and that the 
bank was liable in damages for the wrongful handing over of 
the goods as a conversion. 
| Held also that their conduct could not be justified either 
on the ground of agency of necessity or under Art. 84 of the 
Treaty of Lausanne. f 

Doctrine of agency of necessity discussed by Scrutton, | LJ: 
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RADCLIFFE v. BUCKWELL, (1927) 2K. B. 273. 


Shipping—Loading of cargo—Regulattion as to load line— 
Breach of, during course of VOYAJO Y ence erchant Ship- 
ping Act, 1894, S. 442 (1). 


S. 442 (1) of the Merchant Shipping Act, 1894, makes it 
an offence on the part of the master of a ship to “allow the ship 
to be so loaded as to submerge in salt water the centre of the 
disc indicating the load line”. A British ship was loaded with 
cargo in Finland during fine weather, the centre of the disc not 
being submerged at the time. Subsequently, however, during 
the course of the voyage to England the ship went deep and the 
centre of the disc got submerged owing to sea and rain water 
getting in. æ 

Held, that the master of the ship was guilty of an offence 
under S. 442 (1) of the Act. | 

Per Lord Hewart, C. J.—“It is the duty of a reasonably 
careful master in all the circumstances to take intp consideration 
at the time ‘of actual loading the likelihood of bad weather and 
its probable effect on a heavy deck cargo.” 


Per Shearman, J—“In my judgment the master of a ship 
allows her to be so loaded as to submerge the centre of the disc 
whenever hesallows an act of loading which may reasonably be 
expected to cause that submersion at any time during the voyage 
and in fact does so. 





[MPORTERS COMPANY, LTD. v. WESTMINISTER BANE, LTD., 
(1927) 2 K. B. 297 (C. A.)._ . 


Banker and customer—Banker receiving payment on behalf of 
another Bank—Customer Bank subsequently proved. to have no 
tile—Liability of banker—Neghigence—Bills of Exchange Act, 
1882, S. 82. 

S. 82 of the Bills of Exchange Act; 1882, provides that 
“where a banker in good-faith and without negligence receives 
payment for a customer of a cheque.... and the customer has 
no title.... the banker shall not incur liability to the true 
owner of the cheque for having received such payment.” The 
onus of bringing a banker within the exception rests with that 
person and he has to show that he in good faith and without 
negligence received payment, for a customer of a crossed cheque. 
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It is impossible that a very. close and accurate survey. of all the 
circumstances can be expected from the clearing banker who has 
to go through a very large wolume of work. 


The appellants drew cheques in favour of the foreign sellers 
to them of goods and sent the cheques over to their own agent S 
with instructions to hand the cheques to the foreign sellers. S 
stole the cheques, forged the endorsements and paid the cheques 
into his own account in the German Bank; and when the cheques 
came forward they were collected by the respondents for the 
German Bank. 


Held, that the respondents were entitled to plead S. 82 
of the Bills of Exchange Act iñ defence, and that they had been 
collecting moneys for a customer and were not holders ior 
value. 

Held also that if a non-clearing bank regularly employs 
a clearing bank to clear its cheques the non-clearing bank be- 
comes the “customer” of the clearing bank. 


Decision in (1927) 1K. B. 869 affirmed. . j : 





James v. BRITISH GENERAL INSURANCE Co., a ) 
2 K. B. 311. i 

Insurance—M otar car coltston—Criminal conduct of in- 
sured—Negligence—Liability for damages and costs of repairs. 
—Right to ndenwmity—Public policy. 

Under a policy of insurance underwritten by the defend- 
ants the plaintiff was insured in connection with his ownership 
and driving of a ‘Fiat’ motor car against a variety of matters in- 
cluding what are known as third party risks of public liability. 
During the currency of the policy while the plaintiff was driving 
the insured car a collision took place between it and a motor 
bicycle as a result of which one passenger was killed and an- 
other injured. The plaintiff, who was proved to have been drunk 
at the time of the accident, besides paying for the repairs to 
the vehicles and damages to the injured, was convicted of man- 
Slaughter and sentenced to iinprisonment. The plaintiff brought 
the action under the insurance policy to recover indemnity in rés- 
pect of the above mentioned expenses and costs.The defence was 
raised that the plaintiff was guilty of a crime in respect of the 
accident and that consequently it was against public policy that 
he should be indemnified. ` 

Held, that the plaintiff was entitled to recover the money 
under the policy of insurance. "y 


Q 


- = e e rs -——— 
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Per Roche, J.—The circumstances in which public policy 
is applicable are subject to yariation..... The act which 
brought about the civil and criminal responsibilities in this case 
was the result of gross or reckless negligence and was not done 
wilfully or advertently. In such cnrcumstances there is not 
on the part of the person, who does the act, that degree of cri- 
minality which in the doing of a known unlawful act makes it 
against public policy that the perpetrator should be indemuified 
in respect of it. 

: Decision of Bailhache, J., in Tinline v. White Cross Insis- 
ance, ea 3 K. B. 327, followed. 





JOTTINGS AND CUTTINGS. 


The Law Officers and the Glittering Prizes—When these 
judicial vacancies occur, it must always be a matter of some 
anxiety for the law officers to know whether to take or to re- 
ject the appointment.. Sir Douglas Hogg, of course, hus be- 
fore him a clear vista with the Woolsack at the end;-and an- 
other vista opens up from the place where he now is, to even 
higher, if less remunerative, honours. 

' When Brougham was offered the position of Chief Baron 
of the Exchequer, he rightly refused it. “It is only one stage 
from the Woolsack”, said the Premier when making the offer. 
“Yes,” said Brougham, “but the orses will then be off.” He 
also refused the Mastership of the Rolls, but Sir John Leach 
accepted it; and it was Leach whose judgments were as swift 
as Lord Eldon’s in the Court of Chancery were slow. *Whence 
came the observation that the Rolls Court was the Court of 
Terminer sons oyer, and Eldon’s the Court of Over sans 
terminer. 


—The Law Journal, July, 30, 1927, p. 100. 





The Undoing of an Attorney-General.—One of the saddest 
tales in legal history relates to Sir William Horne, referred to 
in Prof. Courtney Kenny’s “What an Old Reporter Told Me”, 
in the Law Quarterly. After a brilliant career at the Bar, his 
title was clear from the Attorney-Generalship to an equally 
distinguished future on the Bench. Yet he sank to a mere 
Mastership in Chancery, where he had to prepare ‘and draw up 
the decrees of Judges who’ had been his juniors at the Bar 
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and should have been his inferiors on the Bench. Small won- 
der that he cursed, or that his epithets, faithfully taken down, 
were unreadable in Court; 

Conscience, Campbell, “and Brougham, severally or collect- 
ively, were the causes of this distressing descensus avernt. 
Horne had been Attorney-General for about a year. Campbell, 
the Soliditor-General, greatly desired the Attorney-Gencral- 
ship. Brougham, the Lord Chancellor, because Horne made 
a poor showing in the House of Commons, began to scheme for 
his removal to a more congenial sphere. Thus beset on both 
sides, Horne was offered a judgeship as Baron of the Exche- 
quer. But he had conscientious scruples against pronouncing 
sentence of death and, therefore, could not go on circuit or sit 
in @ criminal court. He had a conversation with the Lord 
Chancellor and came away with the strong impression that 
things would be so remodelled and rearranged that he would 
not have to perform these distasteful duties. So he resigned; 
and thereafter Brougham and Campbell protested, perhaps too 
much, that no such arrangement had ever been made. 


—The Law Journal, July 30, 1927, p. 100, 





- > 


For Preferments Sake—Mr. Craig’s story of Lord 
Lyndhurst affords an example of how others kept their con- 
science well in hand, lest it might mar their fortunes. For 
Lyndhurst, when Mr. (and later Sergeant) Copley, was: an 
ardent Radical. And it is reported that when the Sergeant 
was making his masterly speech in the Watson « trial, Lord 
Castlereagh was in Court and heard him. “What a pity”, 
his Lordship wrote on a slip of paper, “that your principles 
prevent your advancement!” “They don't”, wrote Copley, with 
great promptitude, on the same slip. And it is a matter of 
history that they didn’t. 

Lord Chancellor King, in earlier times, furnished aae 
example. Whiston, sadly observing that King had „been 
brought up among dissenters at Exeter, “under a most reli- 
gious, Christian and learned education”, says he fell into a 
dispute with him one day.on the question as to whether it was 
justifiable to subscribe to articles of faith which one did not 
believe, for preferment. “Which,” says Whiston, “he openly 
justified, and pleaded for it, that we must not lose our useful- 
ness for scruples”. But he admitted he wouldn’t allow of 
such prevarication in Court. “And suppose God Almighty 


t 
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should behave so in the next world, where are we then?” asked 
the dismayed Whiston. There was no answer. 
—The Law Journal, July 30, 1927, p. 100. 





Lord Birkenhead on the Law.—The list of Lord Birken- 
head’s literary output is growing. We have had the Points of 
Judges, and now in two volumes we have Law Life and Letters. 
We shall not attempt to deal with them in any detail this week, 
but there are chapters bearing on the administration of the law 
and on professional matters which will be of great interest to 
lawyers, and Milestones of My Life, in the second volume, will 
appeal also to a wider circle. In the chapter on Law and thw 
Public, in the first volume, Lord Birkenhead lets us into® the 
secret that when he was Lord Chancellor he urged on the Coali- 
tion Government the need of Circuit reform. But local politi- 
cal influence was against him. “The task of a Lord Chancellor 
is very hard when he has all the politicians against him, the 
majority of the lawyers, and only a minority tepidly with him”. 
If Lord Birkenhead, who put the Law of Property Act through 
by sheer demonic energy, could not shake the ¢rchaic circuit 
system, the case is pretty hopeless. And Lord Birkenhead 
who, it may be guessed, got “surprising fees” in his time, thinks 
that the-pracfice of running after fashionable leaders is a mis- 
take. If he became involved in litigation he’ would select “a 
competent and industrious lawyer”, who would not leave the 
Court from the moment his case began until the moment it 
ended. Lord Birkenhead thinks that clients have to thank 
themselves for the excessive cost of litigation. And, the re- 
sult of a careful consideration of “fusion” is that the fundamen- 
tal principle must be the advantage of the public, but that while 
the Bar could hardly resist a. unanimous demand by solicitors 
for equality—needless to say, no such demand now “exists—yce 
the advocate or trial lawyers will always flourish, and the sulta- 
ble maxim is Quéeta non movere. We may add that the advo- 
cate is only one type of specialist, though it may be the type with 
which Lord Birkenhead is most familiar. 

—The Law Journal, October 1, 1927, p. 206. 





The value of Juries:—Lord Hewart has been expressing 
his views also on the use of juries. This was to representatives 
of the Press at Manchester, who attempted to get his opinion 
about- Mr. Pickles’ proposal -for professional jurymen. We 
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gather that Lord Hewart was shy of dealing with the matter 
unless it was brought forward as the deliberate proposal of the 
Law Society and of that there is no prospect; but he gave a 
very laudatory account of the value of juries as now constitut- 
ed. He quoted Lord Sterndale as saying that juries as juries 
were never wrong, and Lord Hewart represented this as a seri- 
ous statement, meaning, however, not that the conclusion of 
facts was never open to correction, but that on the facts as put 
before the jury, the conclusion reached corresponded strictly 
with the weight of the evidence. This, no doubt requires 
modification, but Lord Birkenhead, in his recent book, “Law, 
Life, and Politics”, speaks in the same strain. “I cannct re- 
member”, he says (I, 255), “in the thousands of cases which 
I sftpposes I must have argued before juries, more than three 
in which I was absolutely certain that the juries were complete- 
ly wrong”. And he considers that what twelve ordinary men 
think of the facts is, on the whole, more likely to be right than 
a very highly instructed legal functionary. And yet it is 
well known that juries are more easily swayed by oratorical 
effort than the highly instructed legal functionary—that is, a 

Judge—and we imagine that there are not a few cases on record 
-= where juries have given surprising verdicts. Still, the views 
of the late Lord Sterndale, of Lord Birkenhead, and of Lord 
Hewart, strongly approve what is, perhaps, our most characteri- 
stic English institution. In Italy, we notice, there is a pros- 
pect of the jury being abolished. Juries have, it seems, shown 
a certain amount of independence. Of course. That is what 
they are for. b omy 


° —T he Law Journal, October 8, 1927, p. 227. 





The Husband’s Lost Right to Chastise:—An unfortunate 
husband who in a police court recently declared in self-detence 
that he thought he had the right to beat his wife, if he did not 
hit her too hard was rather out of date than erroneous m his 
law. For in Mathew Bacon’s “New Abridgement of the Law,” 
to which the industrious student still flies for funda- 
mental legal truths, the law is thus stated: “The husband 
hath by law power and dominion over his wife, and may keep 
her by force within the bounds of duty, and may beat her, but 
not in a violent or cruel manner; for in such case if hbe but- 
threaten to beat her outrageously, or use’ her barbarousty, . 
she may bind him to the peace by suing a writ of ‘supplicavit’ 
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out of Chancery; or may apply to the Spiritual Court fo a 
divorce ‘propter sxvitiam’ ”. 

A hopeful member of the Bar once cited this before the 
late Lard Halsbury. “Such quaint and absurd dicta”, said he, 
“ as are to be found in the books as to the right of a husband 
over his wife in respect of personal chastisement are not now 
capable of being cited as: authorities in this or any civilised 
country”. And a dictum of Grantham, J., in a latcr case, 
that “it would have served her right if her husband had boxed 
her ears, for her conduct was enough to drive any man out of 
his mind”, has not been followed or approved. 

—The Law Journal, October 8, 1927, p. 246. 





The Pay of a Lord Justice of Appeal:—The vacang in 
the Court of Appeal has not only aroused speculation as to the 
person upon whom the Prime Minister’s choice will fall for the 
succession, but renewed wonder as to why a Lord Justice should 
receivé no more remuneration than an ordinary puisne. When 
an ex-pupil éffered his congratulations to Sir A. L. Smith on 
his elevation to the Court of Appeal, the promoted one succinct- 
ly replied, “No more wages, you ‘know’. The responsibility 
for this state of things rests with a bye-gone generation, foulish 
and ‘perverse, who deliberately preferred the honour to lucre. 
When the office was first created, those who were about to be 
appointed were offered two alternatives—an extra 500!. a year 
or membership of the Privy Council, and in an unguarded mo- 
ment they selected the Privy Council. Whereof succeeding 
generations of appellant Judges have been duly sworn and have 
no doubt wished their predecessors had made a wiser cheice. 

The rash resolve of the original Lords Justices was sustain- © 
ed in S. 13 of the Judicature Act, of 1873 which allotted to 
“each of the ordinary Judges of the Court of Appeal and to 
each of the other Judges of the High Court of Justice, the sum 
of five thousand pounds a year” a provision which was 
duly transferred to and incorporated in;the latest Act. 

—The Law Journal, October 8, 1927, p. 246. 








BOOK REVIEWS. 

“Tor NEGOTIABLE INSTRUMENTS Acr, by Messrs. K. 
Bhashyam and Adiga. Published by Messrs. Butterworth & 
Co., 1927. Price Rs. 12-80. 

Messrs. Bhashyam and Adiga’s work on the Law of 
Negotiable Instruments in India has already taken the fore- 
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most place among the commentaries on the Act. ~ The subject 
being one of a growing interest, the appearance of . this 
edition, though after a shoré interval of the last work, has to be 
welcomed. There have been only two amendments of the Act 
since the publication of the last edition and they have been duly 
noticed in the body of the book. One of the most important 
decisions on the subject given by the Privy Council from ,.the 
High Court of Calcutta in M. A. Sassoon & Sons, Lid. v. Inter- 
national Banking Corporaiton is more than of interest to 
India and has therefore appeared also in the [English Law 
Reports, 1927 A. C. 711. But that decision appeared after 
the printing of the work under review and ‘could not therefore 
be noticed in the body of the work. When the problems of 
curfency in this country and measures calculated to popularise 
banking and to increase the facilities for the same are being 
considered, it is only appropriate that the learned authors should 
have thought to bring out the present edition on a closely allied 
branch of the law. It is needless to add that the case-law has 
been brought up to date and the notes have been in some places 
re-written with reference to the latest exposition of law. We 
believe the volume under review fully maintains the high stand- 
ard set up by the previous edition of the work. 





Tae Law or Cuitties, by A. M. Mathew, -Vakil. 
Quilon. Price Rs. 4. ; i 


The law relating to chit funds has in recent years come up 
very frequently before the Madras High Court ànd chit tran- 
sactions are so common in Malabar, Travancore ‘and’ Cochin that 
it was thought fit to enact the law om the subject in Travancore 
and the matter is engaging the attention of the Cochin Govern- 
ment. Even in Madras the need for legislation has been felt. 
On a matter of such interest where there are numerous decisions 
of the Travancore High Court and the Cochin Chief Court, and 
also of the Madras High Court, we think the learned duthor 
was justified in bringing out this small work setting forth clear- 
ly the principles of the law relating to chit transactions and 
examining ‘the decisions under the various heads. The work 
consists of two parts, the first dealing with the principles of, the 
‘law on the subject and the decisions on the same, and the second 
part gives the Travancore Chitties Regulations of Travancore 
with a commentary thereon. The appendices which are eight 
in number give all the allied information and practical hints.’ 
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We therefore welcome this publication and believe that it will 
be found useful for the clear understanding of the law relating 
to the chit transactions. ° 


r 





A’ MANUAL or Law TERMS AND Perases, by Mr. K. 
Jagadisa Aiyar, B. A., Ist Grade Pleader, Ponneri. Published 
by the Eastern Law House, Calcutta, 1927. Price Rs. 5. 

This publication collects the terms and phrases of Indian 
and English law and expressions used in commercial and reve- 
nue law and arranges them alphabetically giving definittons 
and. explanations adequate for their understanding in use. In 
some instances references are given to statutes and to standard 
works. Even as it is, the work is likely to be found of geeat 
tise. Its usefulness would have been considerably enhanced if 
the definitions had been taken from the judicial expositions of 
the same in most cases and references had heen given to the 
decisions themselves on the plan adopted in Strouds’ Judicial 
Dictionary. * The expositions of the author would then derive 
greater authority by such references to decisions. We are 
aware that: the labour involved in producing a work of this 
character would be very great and the author would be placing 
the legal profession under a deep debt of gratitude if he added 
this feature fo the work. The appendices to the work give 
foreign legal words and maxims with their meanings. We have 
no doubt that the work will be found useful to students and 
lawyers, judges, magistrates and revenue officials. 


THE TRIAL OF GANGARAM AND SEW Prasan. Edited by the 
Hon’ble Mr. Justice Page of the High Court of Calcutta and 
assisted by Mr. B. M. Sen, Barrister-at-Law. Published by 
Messrs. Thacker, Spink & Co., 1927. 

' The publication of Notable Trials is of considerable value 
from the point of view of the lawyer ‘and layman alike. Several 
worke of this kind of English trials have appeared in the .Not- 
able Trials Series. There have been many trials in this countiy 
which have aroused considerable interest not merely from the 
sensational point of view but from the point of view of the 
lawyer and Judge. We wish that more numerous publications 
of this kind appear in the future and it is a matter for sincere 
gratification that the Hon’ble Mr. Justice Page found time to 
edit this work in the midst of his onerous duties.and indeed 
there can be none more competent to edit it. 


ee 
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THE LIMITS OF THE DOCTRINE OF TRACING. 


THE doctrine of tracing ts of great antiquity in English Law 
thogh it has progressed and attained a considerable degree of 
refinement only in more modern times. The doctrine itseli 
has a two-fold aspect and can be stated thus: “If a trustee 
has, in breach of trust, converted trust money into some other 
form, the property into which it has been so converted becomes 
subject to the trust . . . . Any gain accrues to the 
trust estate and any loss falls on the trustee. Secondly, 1f a 
trustee has mixed trust moneys with his own, or has, partly with 
his own and partly with trust moneys, purchased 
other property, then the beneficiaries cannot elect to take the 
whole of the mixed fund or the entire property so purchased , 
If however, the mixed fund can be traced (into whateyer form 
it may have been converted) the beneficiaries will be entitled to 
a first charge on it’. (Underhill’s Law of Trusts and Trus- 
tees, 8th Edition, p. 481). The guiding principle fs that a trus- 
tee cangot assert a title of his own to trust property. In the 
words of Lord Ellenborough in Taylor vw. Phimer (1) “an 
abuse of trust can confer no rights on the party abusing it, nor 
on those who claim in privity with them”. The doctrine can- 
not obviously apply where the trustee destroys a trust fund by 
dissipating it altogether, for, in that case there remains nothing 
to be the subject of a trust and the remedy is to proceed against 
the trustee personally. But, where there is property in the 
hands of a trustee into which it can be shown that the trust fund 
has gone, the cesti que trust can assert a lien over the entire 
property. In other words if once it be shown that a trust fund 
has gone into a business, the means of ascertainment fail only 
when it can be shown that the trust fund has been destroyed or 
dissipated. , i 

| 1, (1815) 3 M & S %2: 105 E R 721. 

R 
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In early times the d¥ttrine) was {freely applied to the case 
of factors. Thus it was held that goods entrusted to a factor 
could be recovered by the principalon the insolvency of the 
factor without his ranking as a creditor. But a difficulty was 
experienced in tracing the principal’s fund where it consisted of 
money. It was held in a number of cases [See Whttecomb v. 
Jacob (2), Ryall v. Rolle (3), Ex Parte Dumas (4), Scoti v. 
Surmian(5)and Ex Parte Sayers(6) |that money could not be 
followed, in the way'that goods could be, because money had 
no earmark, and that if the trust fund wasinthe form of 
money at the tme of bankruptcy the principal could only rank 
with the other creditors. But early enough a distinction was 
drawn between money kept in a bag and separate from other 
moneys of the trustee and money mixed and confounded With 
that of the trustee. It was held that in the former case alone 
could the cestus que trust trace and recover the money. Thus 
in Tooke v. Hollingworth (7) Kenyon, C. J., said: “If goods 
be sent to a factor to be disposed of, who afterwards becomes a 
bankrupt, and the goods: remain distinguishable from the gene- 
ral mäss of his property, the principal may recover the goods in 
specie, and is not driven to the necessity of proving his debt 
under the commission of bankrupt; nay, if goods be-sold and 
reduced into,money, provided that money be in separate bags 
and distinguishable from the factor’s other property, the law is 
ihe same.” 


Similarly in the well-known case of Taylor v. Phimer (1) 
Lord Ellenborough, C. J., observed: “If the property in its 
original state or form was covered with a trust, no change in 
that form can divest it of such trust. It makes no diff@rence in 
reason or law into what form the change may have been made 
Pa The right only ceases when the means of ascertain- 
ment fail.” He added that the means would fail in a case 
“where the subject is turned into money and mixed and con- 
founded with the general mass of the same description.” Sir 
George Jessel, M. R., pointed out in Hallett’s case (8)that the 
statement of the law in the passage extracted above was correct 
but that the statement of fact in the last clause was incorrect and 

1. (1815) 3 M & S 562 : 105 E R 721. 
2. (1742) 1 Salk. 161 : 91 E R 149. 
3. (1749) 1 Atk 165 :26 E R 107 4, (1754) 1 Atk. 232 :2 E R 149, 
5. (1742) Willes 400 : 125 E R 1235. 
6. (1800) 5 Ves. 169 : 31 E R 528. 
7. (1793) 5 TR 215 : 101 E R 121. 8. (1880) 13 Ch. D 696. 
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attributed the error to the fact that that eminent Judge’s know- 
ledge of the rules of equity was not quite commensurate with the 
knowledge of the rules of cgmmon law. But the real truth is that 
the doctrine had attained a degree of refinement by the time 
Hatleti’s case (8) was decided which it had not during the time 
of Taylor v. Plumer (1). 

What a strong hold the old view that money had no ear- 
mark and consequently could not be followed unless kept sepa- 
rate had on lawyers’ minds may be seen from the fact that a 
great equity Judge like Justice Fry considered it to be too well 
established to be disturbed. In Ex parte Dale œ Co. (9), the 
bankers were-authorised to collect a sum of money and send it 
on to their employer. Instead of doing so they entered it into 
thei» general account. It was held by Fry, J., that the doctrine 
of following was inapplicable because the money was not kept 
separate. A relic of this old view is found in the judgment of 
Lopes, L. J., in In re Hallett & Co. : Ex-parte Blane (10). He 
observes “if trust money can be traced, it is liable to be follow- 
ed by the trustee in bankruptcy, but if it-has been mtxed up with 
other money so as not to he distinguishable it cannot be follow- 
ed . . . The money was not ear-marked and cannot. he 
identified” . 8. 

But this process of sitting on the fence coul not continue 
for long, because of the obvious difficulty of following money 
by reason of its character of being currency. A departure 
from the old view was for the first time made in the case of 
Pennel v. Deffel (11). There Lord Justice Knight Bruce 
supposes the case of a trust fund kept separate antl then refers 
to the case of a trust fund mingled with money belonging to the 
trustee. Then he says : “But not in either case would the 
blending together of the trust money, however contfusedly, be 
of any moment as between various cestui que trustent on the 
one hand, and the executors representing the general creditors 
on the other.” In another famous passage the same Judge 
observes: ‘When a trustee pays trust money into a bank to his 
credit, the account being a simple account with himself, not 
marked or distinguished in any other manner, the debt thus 
constituted from the bank to him is one which, as 
long as it remains due, belongs specifically to the trust 
as much and as effectually as the money so paid would have 

1. (1815) 3 M & S 562: 105 E R 721. 8 (1880) L R 13 Ch. D %6. 
9 (1879).L R 11 Ch. D 772. 10. L R (1894) 2 Q B 237. 
11. (1953) 4De GM & G 372 : 43. E R 551. 
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done, had it specifically been placed -by the trustee in a 
particular repository and so remained: that is to say, if 
the specific debt shall be claimed on behalf of the cesh que 
trustent, it must be deemed specifically theirs, as between the 
trustee and his executors and the general creditors after his 
death on the one hand and the trust on the other”. To the 
same effect Lord Justice Turner observes thus in the same case: 
“It ig an undoubted principle of this court that between the 
cestus que trust and:teustee, and ‘all parties claiming under the 
trustee, otherwise than by purchase for valuable consideration 
without notice, all property belonging to a trust however much 
it may be changed or altered in its nature or character, and all 
the fruit of such property, whether in its original or in its alter- 
ed state, continue to be subject to or affected by the treet’. 
Pennel v. Deffel (11) has not attained the celebrity which the 
judgment of the Master of the Rolls in HalletPs case (8)has.But 
it was in that case that the doctrine was stated and applied in 
its extended form. And the very judgment of Sir George 
Jessel, M. Rx, in Hallett s case (8) is merely an elaborate discus- 
sion why that case rather than the judgment of Fry, J., in Ex- 
parte Dale & Co. (9) should be followed. 
' One more case may be referred to at this stage and that is 
Frith v. Carfand (12) There Vice-Chancellor Wood ap- 
proved of Pennel v. Deffel (11) and said: “The guiding 
principle is that a trustee cannot assert a title of his own to trust 
property. If he destroys a trust fund by dissipating it alto- 
gether, there remains nothing to be the subject of a trust. But 
so long as tle trust property can be traced and followed into 
other property into which it has been converted, that eremains 
subject to the trust. A second principle is that, if a man mixes 
trust funds with his own, the whole of it will be treated.as the 
trust property, except so far as he may be able to distinguish 
what is his own. The sole question is whether the property 
can or cannot be identified.” 


Now we come to the case of In re Hallett s Estate : Knatck- 
bull v. Hallett (8). There it was laid down that the doc- 
trine of tracing was applicable to all persons who held funds 
under a fiduciary relationship. But the more important prin- 
ciple therein laid down was that equity covld follow trust 
money even if put into a bank or undistinguishable mass. The 

8. (188) L R 13 Ch. D 6%. 9. (1879) L R 11 Ch. D 772, 


11. (18533 4 De. GM & G 372 : 43 E R 551.. 
12. (1865) 2 H &M 417 : 71 E R 525, 
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agent had in breach of his dutyigaid the money of his principal 
into his bank so that it formed part of a general debt due to him 
on current account with the bankers. It was held that the 
indebtedness was for a single sum of which the amount of the 
principal’s money formed an integral part. The loan to the 
banker was regarded as an investment pro tanto of the princi- 
pal’s money and the latter was treated as entitled to waive the 
breach of duty by his agent and to claim the investment to the 
extent of the amount due to him. The agent could not set up 
any part of the money in the bank was his until he had made 
good his breach of duty and in that sense there was a charge. 
Hallett s case (8) is memorable because of this valuable remedy 
it gave the cestui que trust, namely, to claim a charge on the 
mixed assets. 


Thus in the words of Sir George Jessel by a “gradual re- 
finement of the doctrine of equity” the point where exactly the 
means of ascertainment fail has been pushed back and the re- 
medy which began as one in personanı became a right to pro- 
perty, and in this connection the decision of the House of 
Lords in Sinclair v. Brougham (13) calls for more than a pass- 
ing notice. It was not a case of fiduciary relationship. A 
building society contrary to its objects of association began to 
increase its deposits and do banking business. When it went 
into liquidation it was found that there remained a sum of 
money over and above the amount payable to the creditors. 
But the same was not sufficient to meet the claims of the share- 
holders and depositors. The question arose how that money 
was to be distributed. It was held by the House of Lords that 
the mortey deposited gave rise merely to an 1dira vires contract 
of loan, that it did not become the property of the shareholders 
and that so long as they could identify it they might trace it 
through any number of changes. As Haldane, L. C., observes 
at p. 419 : “Whether the case be that of a thief or of a frau- 
dulent broker, or of money paid under mistake of fact, you can 
follow, but only so long as the relation of debtor and creditor 
has not superseded the right in rem, provided it could be ear- 
marked or traced into assets acquired with it.” Similarly 
Lord Dunedin observes at page 437: “If the proceeds of pro- 
perty can be shown to be a superfluity in the person of the recipi- 
ent, the Court may hold that the property is traced just as surely 
as if it was still in its original form”. 


8. (1880) L R 13 Ch. D 696, 3, L RISI) A C 3%. 
. e 
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Thus for the first time almost the rational basis of the 
doctrine of tracing that it was founded on the right of property 
was enunciated. From that was drawn the corollary that the 
rule was not confined to cases of fiduciary obligation but was 
applicable to every case where property was not intended to pass 
or could not pass. From this again would follow the rule that 
the right existed so long as the property was not destroyed. The 
other point decided by the case was that for the purpose of trac- 
ing, a mass of assets} to which it could be shown that the trust 
fund had contributed, might be taken as an entity and that the 
cestui que trust could in such cases claim a lien on the mass. 
The mode by which their Lordships arrived at the conclusion 
that the fund to be traced had gone into the assets is also of 
great interest. The value of the assets then belonging t® the 
society was greater than the amount contributed by the share- 
holders. It was therefore evident that the depositors’ money 
had gone into the assets. When once that was proved the 
depositors began to have a right in rem in regard to that pro- 
perty. If the shareholders or the directors had stood in a 
fiduciary relationship to the depositors, the latter would have 
been entitled to claim a lien on the assets until their amount was 
paid in full. But, not having any superior equity over the 
shareholders, the depositors were allowed only to share rateably 
with the shareholders. It is evident from several passages in 
the judgment of their Lordships that the result would have been. 
different, if there had been a fiduciary obligation in the case. 

After Stnclair v. Brougham (13) the rule as to tracing 
may be stated thus: If once it is shown by a cestui que trusi 
that the trust fund has augmented the assets of the trystee the 
right to claim a lien subsists so long as it is not shown that the 
property is destroyed or dissipated. Thus on the one side the 
doctrine cannot be invoked if the fund has not been specifically 
thrown into the trust estate. The decision in In re Hallett o Co. 
Ex-parte Blane (10) is explainable that way There the trus- 
tees of a fund directed their bankers who had notice of the trust 
to collect certain debuntures forming part of the trust 
fund. The bankers owed a sum of money to the company and the 
amount due to the trust estate was adjusted towards the amount 
due to the company. The bankers became bankrupt. It was 
held by the Court of Appeal reversing a judgment of Vaughan 
Williams, J., that the doctrine of tracing was inapplicable. As 
Esher, M. R., said: “Hallett & Co. (the bankers)did not in fact 

10. L R (1894) 2 Q B 237s 13. L R (194) A C B®, 
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receive any money or tender ofimoneyjor anything - tangible 
which it would be possible to lay hands upon. Had there been 
anything in existence representing that which the bankers were 
authorised to collect, Blane (the cestus que trust) might have 
followed it; but he cannot show that; ...... all that can be 
shown 1s a settlement of account and a settlement of acount 
cannot be followed’. The same case affords an illustration of 
the other limit to the doctrine, namely, that the fund cannot be 
traced if it has been dissipated. The bankers appropriated 
and expended the fund to their own purposes and it was lost to 
the trust estate. All the cases which are supposed to lay down 
a principle contrary to that in HaWett’s case (8) may be explain- 
ed in this manner. As Thesiger, L. J., observed in that case: “All 
casesewhere it has been held that moneys mixed and confounded, 
but still existing, in a mass cannot be followed, may be resolved 
into cases where, although there may have been a trust with re- 
ference to the disposition of the particular chattel which those 
moneys subsequently represented, there was no trust, no duty in 
reference to the moneys themselves beyond the ordinary duty of 
a man to pay his debts; in other words, that they were cases 
where the relationship of debtor and creditor had been constitut- 
- ed, instead of the relation either of trustee and cestui que trust, 
or principal and agent.” 

There is one other aspect of the doctrine which did not arise 
, in Hatlett’s case (8). It assumed that there was a continuous bal- 
ance standing to the credit of the account equal to the balance 
against which the charge was claimed. What 
should happen if the mixed fund had been operated upon to such 
an exten, that, besides exhausting the trustee’s own ivoney, a por- 
tion of the trust fund had been withdrawn and the trustee subse- 
quently invested money in that account? Vice-Chancellor Wood 
ohserved thus in Froth v. Cartland (12): ‘‘*The fund, the trustee 
has got, must answer the trust to the cestus que trust so long as 
there is money remaining from the original transaction which 
the Court can trace to fix the trust upon. Therefore it does 
not come to what was said in argument that according to that 
so long as a man has any money in his hands it is to be so treat- 
ed . . . Suppose a trustee sells £1000 worth of stock 
and spends the money instead of re-investing it in other stock 
and after that another fund comes to him by way of legacy, 
you cannot fasten the trust upon that legacy; the trust fund is 

8. (1880) L R 13 Ch. D 6%. 
12. (1865) 2H & M 417 : 71 E R 525 : 34 L J Ch. Wi al p. 304. 
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gone, it is annihilated; but, so dong as you can trace ıt, so long 
as the trustee has one six pence of the trust property traced to 
his hands, trust property it is and bis own title cannot be assert- 
ed in any way in respect of it”. 

The question directly arose for the first time in James Ros- 
coe (Bolton), Lid. v. Winder (14). There the facts were simi- 
lar to those in Hatlett’s case (8), with this difference that, al- 
though there was a large ultimate balance, there had been only a 
very small intermedrate balance. A company had authorised 
W to collect all its book debts amounting to about £600. W 
collected the amount and paid £450 into his bank account. 
Subsequently he drew out a large portion of the money for his 
own purposes and not in payment of the book debts so that at 
one date the balance had dwindled down to £25. W laf® on 
paid in and drew out other moneys so that at his death there 
was a credit balance of £350 in the bank. In an action by the 
company claiming a charge on the entire balance, Justice Sargant 
held that the lien was enforceable only on the intermediate 
balance of "£25. An argument was advanced that the banking 
account should be looked at as a whole and that the fluctuating 
balance was subject to one contractual charge or trust. It was 
rightly rejected, for “one must for the purpose of tracing, which 
was the progess adopted in Halleti’s case (8), put his finger on 
some definite fund which either remains in its original shape or 
in its-altered form”. It was also pointed out in that case that if 
the trustee had by any act of his expressed an intention to make 
good the loss to the trust estate then the charge may be enforced 
against the filtimate balance. 

Hallett s case (8) decided one other principle whichehas been 
uniformly followed in subsequent decisions. It laid duwn 
that, when payments were made by the trustee out of the gene- 
ral account, the payments were not to be appropriated against the 
payments to that account as in Clayton's case (15), because the 
trustee should be presumed to be honest rather than dishonest 
and*to make payments out of his own private moneys and not 
out of the trust fund that was mingled up with his private 
moneys. ‘Thus the earlier cases of Pennell v. Deffel (11) and 
Brown v. Adams (16) applying the rule in Clayton's case (15) 
were Overruled. But the rule of specific appropriation of earlier 
items of credit in discharge of earlier items of debit is even now 
8. (1880) L R 13 Ch. D 6%. 11 (1853) 4 De. G M & G 372: 43 ER 551 


l4 L R (1915) 1 Ch. 62. 15. 1 Mer. 572:35 E R Al. 
16.’ (1869 L R4 Ch. A 764. 
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applicable as among competing cestui que trust [See Hancock 
v. Smith (17), In re Stenning (18) and In re Oatway (19).] 

Before leaving the subject, reference may be made as to 
how the law stands as regards the onus of proof in cases where 
the doctrine of tracing is invoked. The matter was put clearly 
hy Lord Eldon in Lupton v. White (20) thus : “If a man, hav- 
ing undertaken to keep the property of another distinct, mixes 
it with his own, the whole trust must both at law and in equity 
be taken to be the property of the other, until the former puts 
the subject under such circumstances that it may be distinguish- 
ed as satisfactorily as it might have been before that unauthor- 
ised mixture on his part”. The rule thus stated has been uni- 
formly applied in subsequent cases. Of course the initial 
One is upon cestut que trast to show that the trust fund was or 
must have gone into the general assets. The question of omus 
thus becomes material only in cases where the trust funds and 
the trustee’s funds have been mixed and are not capable of 
apportionment. It has also assumed great importance in cases 
where the trust fund has been utilised along with the trustee’s 
money in investments in business or in the purchase of land. 
The rule as to onus of proof was recently applied by a Bench of 
the Madras High Court [see Lanka Tiulasamma v. Guntapalli 
Venkatasubbayya (21) ] to the case of an execulor de son tort 
mixing up his own moneys with that of a Hindu widow to 
whom he stood in a fiduciary relationship. 

The right of the cestus que trust to follow trust property 
was raised in a series of Madras cases which arose in the insol- 
vency of Messrs. Arbuthnot & Co. All the learned Judges who 
decided fhe cases uniformly recognised the principle laid down 
in Hallett s case (8), the difficulty resting merely in the applica- 
tion of the doctrine. Their Lordships, Benson and Wallis, JJ., 
observed thus in the Offictal Assignee of Madras v. Smith (22): 
“If A and Co. received the sum in question in a fiduciary capa~ 
city and were under a duty to keep it separate from their own 
moneys and not to use it, then even though they in fact mixed it 
with their own moneys, it can no doubt be recovered out of the 
general assets of the insolvents on the principle, explained by Sir 
George Jessel in In re Hallett s Estate (8), that where a person 
mixes money, which it was his duty to keep separate, with his 

8 (1880) L R 13 Ch. D. 6%. 17. (1889) L R 41 Ch D 456. 
18. L R (1895) 2 Ch. D 433. 19. L R (1903) 2 Ch 356. 


20. (1808) 15 Ves. Jun. 432 :33 E'R 817 
21. (1925) I L R 48 M 597 :49 M L J,220. 22, (1908) I L R 32 M 68 
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own moneys and afterwards fails, the unspent balance in his 
hands must be taken to include the money which it was his duty . 
to keep separate and not to use rather than the money which he 
had the right to dispose of ” 

Similarly Munro, J., observed in Oficial iioii of 
Madras v. Ramachandra Aiyar (23) that “money held by a 
banker in his fiduciary capacity may, if he fails, be recovered in 
full out of the general assets”. In the same case, Abdur Rahim, 
J., begins with a long statement of the law. He says “the doc- 
trine of following trust property is no longer confined to pro- 
perties which are capable of being traced in specie although it 
might have been so in olden days. The modern dev elopments 
of equity enables the court to follow the trust money in all its 
transmutations and to seize upon the fund or property «into 
which it is traced for the purpose of making good thereout the 
trust funds. The inviolability of trust money is carried still 
further. Ifa person holding money in trust or quasi trust 
mixes it with his own money and then draws out a portion of 
the blended*fund for his own use, he will be held to have drawn 
his own moneys and no portion of the trust money........ It 
is only when trust property is shown to be destroyed by mis- 
appropriation or otherwise and only to the extent that it is des- 
troyed that the court of equity will deem trust property to be 
lost. ..... t is now settled law that the equitable doctrine as 
to following trust property belonging to one person in the hands 
of another applies in all its refinements not only to the ordinary 
cases of trust but of quast-trust such as when money or other 
form of property is placed in the hands of an agent or a factor 
for-an especial purpose”. In another passage the same learned 
Judge observes: “Before the rule as to following can be applied 
you must first of all find that the money in question was held 
in some kind of fiduciary character and where that is wanting 
the rule cannot apply”. This last statement of the law may- be 
open to doubt after the decision of the House of Lords in Sin- 
clair v. Brougham (13). Each one of the Arbuthnot cases was 
decided on the particular facts but as pointed out above the Eng- 
lish Law as laid down in Hoalleit’s case (8) was clearly recog- 
nised and-applied. [See O ficial Assignee of Madras v. Lupprian 
(24), Oficial Assignee of Madras v. The Orienial Life. Assu- 
rance Co. (25), Official Assignee of Madras v. Krishnaswaiai 

23. (1909) I L'R 33 M 134. 24. (1909) I L R 33 M 145, 
; 25,. (1909), I L R 33 M 150. 
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Naidu (26), Oficial Assignee of Madras v. Krishna Bhatta(27) 
and Oficial Assignee of Madras v. Rajam Aiyar (28), on appeal 
from Official Assignee of Madras v. Rajam Atyar (29).] 

With great respect it has to be said that the recent decision 
of His Lordship Justice Kumaraswami Sastri, in Krisknajee 
Bhat v. Sadasiva Tawker (30) was not rightly decided. The 
father of the minor plaintiff had entrusted a sum of money to - 
T & Sons, the terms being that T. & Sons should invest the 
amount at 9 per cent. in their firm or in any other firm as they 
might deem fit, the amount itself being payable to the plaintiff 
on his attaining 21 years. T and Sons became insolvent and 
the plaintiff sued to recover is moneys. His Lordship held 
applying the principle in Hallett s. case (8) that the trust fund 
coufl be recovered. It may at once be pointed out that the 
whole case proceeds upon an assumption, namely, that the use of 
the fund for the business of T and Sons was a breach of trust, 
whereas in fact it was expressly authorised by the terms of the 
trust. As His Lordship rightly observed “A trugtee cannot 
use the trust fund for his own purposes. But it is always open 
to the author of the trust to make a provision to the contrary and 
remove one of the disabilities, a disability which prevents him 
from using the money for his own benefit”. And this is exact- 
ly what was done in the case. In this connectten reference 
may be made to certain passages which appear in the judgment 
reported in Official Assignee of Madras v. Krishnasami Naidu 
(26). There, Munro, J., said “the trustees were directed by 
the deed to invest the money entrusted to them in a particular 
way. They did so, and when they have done so their only 
liability°under the trust deed was to renew the deposit from 
time to time and apply the interest as directed. If the invest- 
ment turned out badly and the money invested was lost owing 
to the failure of the bank, the money could be recovered only 
from the assets of the bank by proving in insolvency”. His 
Lordship Justice Abdur Rahim put it more forcibly thus: “If the 
settlor chose to make it a term of his settlement that the money 
should be lent to the trustees themselves hoping to get a profita- 
ble return then it is the misfortune of the beneficiaries if the 
trustees become bankrupts and they must be content ‘to rank as 
ordinary creditors”. | 





8. (1880) 13 Ch D 696. 26. (1909) I L R 33 M 154. 
27. (1910) IL R34 M 128. 28. (1910) I L’R 36 499 (F B). 
29. (1909) IL R 33 M 29, . 30. (1926) 4 L W 869. 
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The decision of his Lordship Justice Waller 
in In the matter of M. A. R. N. Firm Insolvenis (31) 
seems to have been correctly decided in view of 
the present state of the English Law. There was a fiduciary 
relationship between the parties and it was admitted that the 
utilisation of the fund for the trustee’s business was wholly un- 
authorised. Under those circumstances the trust fund was 
rightly allowed to be traced into the mass of general assets be- 
longing to the trustee-insolvent. 


B. V. Viswanatha Aiyar, M. A. B. L., 
Mylapore. `’ Vaki, High Court. 


SUMMARY OF ENGLISH CASES. 


Merz v. SoutH Wares EQuUTTABLE Money SOCIETY, 
(1927) 2 K. B. 366 (CaA), 

Promissory note—Execution in favour of secretary of 
company—Company beneficially interested—Legality—M oney. 
lenders Act, 1900, S. 2, sub-section 1 (c). 

S. 2, sub-section 1 (c) of the Money-lenders Act, 1900, pro- 
vides that “A money-lender shall not enter into any agreement 
in the course of his business as a money-lender with respect 
to the advance and repayment of money, or take any security 
for money in the course of his business as a money-lender, 
otherwise than in his registered name.” 

Certain persons borrowed a sum of money from ‘the res- 
pondent company which was registered under the Money- 
lenders Act, but the promissory note was executed in the name 
of W or other secretary for the time being of the - company. 
In an action for a declaration that the promissory note was 
illegal and void. 

Held, reversing a judgment of Wright, J., that the pro- 
missory note was not in the registered name of the company, 
that it could not therefore be sued upon by the company and 
was therefore void and unenforceable. 

Quaere : Whether a promissory note payable to bearer or 
indorsed in blank by the promisee and then taken by the money- 
lender as security would be within the Act? 


31. Unreported Application No, 418 of 1927 in I. P, No. 278 of 1925, 
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Evans v. Praungau, (1927) 2K. B. 374 :% L. J. 
K. B. 734. 


Alien—Change of name—Addition of words “& Co.” for 
business  purposes—Effeci—Aliens Restriction (Amendment) 
Act, 1919, S. 7, sub-section (1). 


S. 7, sub-section (1) of the Aliens Restriction (Amend- 
ment) Act, 1919, runs thus: “An alien shall not for any pur- 
pose assume or use or purport to assume or use or continue 
after the commencement of this Act the assumption or use of 
any name other than that by which he was ordinarily known 
on the fourth day of August, one thousand nine hundred and 
fourteen.” i . 


eÀ French subject, named P. P. and known as such on 
August 4, 1914, commenced a business in England in 1926 
under the name of “P. P. & Co.” The question arose whether 
there was a change of name or a mere change of style. 


Held, that “P. P. & Co.” is a name and that the alien 
subject in so describing himself assumed a name difterent from 
that by which he was ordinarily known at the material date, 
thus violating the provisions of S. 7, sub-section (1) of the 
Aliens Restriction Act. 


CoLuins v. Henry WHiTEWAY & Co., (1927) 2 K B 378. 


Defamation—Libel—C ommunication to ‘Court of Referees’ 
under Employment Insurance Act, 1921—Privilege. 


A Body called the “Court of Referees” was constituted 
under the Unemployment Insurance Act of 1921 to decide dis- 
putes as to unemployment benefits on a reference by the insur- 
ance officers. A letter alleged to contain a libel was written 
to that body and the question arose whether it was a privileged 
communication . 

Held, by Horridge, J., that the Court of Referees merely 
discharged administrative duties which need not be performed 
in Court but in respect of which it was necessary to bring to 
bear a judicial mind and that consequently the communication 
was not absolutely privileged. 


Royal Aquarium and Summer and Winter Garden Society 
v. Parkinson, (1892) 1 Q B 431, at pp. 447, 448 and 452, relie.] 
on, š 
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FAREY v. Cooper, (1927) 2K. B. 384 (C. A.). 

Goodwill—Decd of assignment—Agreement to aid im 
realisation of property—Covenant pot to solicit customers whe- 
ther implied—Insiigation by third party to solicit customers— 
Liability. 

The rule in Trego v. Hunt (1896 A C 7) thata person 
who voluntarily disposes of the goodwill of his business cannot 
canvass the old customers does not apply to the case of the sale 
of the debtors’ business by the trustee under a deed of assign- 
ment. unless there is a covenant to that effect. The mere fact 
that the debtors in such a case agreed to “aid to the utmost of 
their power the realization of the-debtors’ property and the dis- 
tribution of the proceeds thereof amongst the creditors” does 
not give rise to an implied covenant not to do anything Which 
will depreciate the value of the property as by soliciting the old 
customers. In such a case the debtors cannot be restrained 
by injunction from soliciting customers and a third person who 
instigates such conduct cannot be made liable in damages for 
procuring the breach of a covenant. . 

Per Bankes, L. J—Assuming an implied covenant not to 
solicit customers can be made out as between the trustee and the 
debtors the third person will be liable only if it is shown that he 
knew of theeobligation and infringed it. 

Judgment of Finlay, J., reversed. 

Walker v. Mottram (19 Ch D. 355), discussed; Gresn 

& Sons (Norihampton) v. Morris, (1914) 1 Ch. 562, approved. 





= PALMOLIVE Co. (oF ENGLAND) v. FREEDMAN, 96 L. J. 
Ch. 402. | j 

Contraci—Price maintenance agreemeni—Reasonableness 
—Prublic policy—Restraint of trade—Injunction to enforce 
contract. | 

The plaintiff company, who sold a certain toilet soap, en- 
tered into a price maintenance agreement with the defendant, 
who was one of their customers, by which he was assured of cer- 
tain bonus terms on his agreeing to sell the soap “however 
acquired” at such prices as may be fixed by the company. There- 
upon the company supplied goods to the defendant but it appear- 
ed that he sold the same at less than the fixed. price. In an 
action by the company to enforce the contract by an injunction. 
the deferidant pleaded that the goods he sold had been purchased 
by him from sources other than the company. j E 


ia 6 
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Held, by Astbury, J., that the contract was reasonable and 
not one in restraint of trade or opposed to public policy and that 
the injunction should be granted 1 in order to secure its perform- 
ance irrespective of the source of supply of the goods. 





PuTSMAN v. TAYLOR, 96 L. J. K. B. 726 (C. A.). 

Restraint of trade—Agreement of service—Promise nol. 
to engage in business for five ycars at three a a ae 
Severability of contract. 

A contract of service provided that, after the termination 
of the period of employment, the employee, who was well- 
known as a man of experience and ability, should not, for a 
period of five years and within the three places of business of 
his eemployer, be employed in any capacity with any. person 
carrying on business similar to that of the employer. 

Held, affirming a judgment of the Divisional Court in 
(1927) 1 K. B. 637 that the contract taken as a whole was a 
reasonable protection which the employer was entitled to sti- 
pulate and that the same was not one in restraint * of trade. 
[It was considered unnecessary to go into the question of the 
severability of the contract. | i 





WooLWIcH CORPORATION v. RoszrTS, 96 L. J. K. B- 

757 (H. L.). f 
_ Local Government—Borough C ouncu—E-vcessive + pay- 

ment to employees—Order of surcharge—Legalty. | 

Where a borough council went on making payments to 
employees on the Fulham and Industrial Council’s* scales ignor- 
ing theefact that they were temporary arrangements and the 
auditor surcharged the councillors for the amount paid as wages 
in excess of the reasonable rate. . 

Held, by the House of Lords affirming a decision of the 
Court of Appeal that the order of surcharge was rightly made. 

Per, Lord Phillimore.—“TIt seems sometimes to be forgotten 
that the council of a borough is not the employer. It ig only 
the steward of the rate-payers and inhabitants, and must act 
as a faithful steward.” 

Roberis v. Hopwood, (1925) A. C. 578 applied. 


~ 


Oakey v. Wirson, 96 L. J. K. B. 783. 

Landlord and tenant —Relationship when arises. 

Per Acton, J.—“The relation of landlord and tenant in its 
ordinary legal significance arises whenever one party confers 
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on another the right to exclusive possession of premises, for 
example, of a dwelling-house, for a time which is either subject 
to a definite limit originally, as in the case of a lease for a term 
of years, or which, though originally indefinite, can be made 
subject to a definite limit by either party, as in the case oi a 
tenancy from year to year or of a quarterly, monthly, or weekly 
. tenancy. This relation is created by contract to which there is 
usually, though not necessarily, incident a right on the part of 
the landlord to receive from the tenant payment for the use of 
the premises in the shape of rent.... The relation of land- 
lord and tenant is fully established only when the tenant has 
entered on the premises let in pursuance of the contract.” 





In THE Estate of Lavinta Muscrove; Davis v. May- 
SEW, (1927) P. 264:96L. J. P. D. & A. 140 (C. A.). 


Wil,—Proper execution—N on-disclosure by executrix for 
twenty-five years—'Omunia rite esse acta —Applicability. 

The testatrix bequeathed her properties to the illegitimate 
daughter of her cousin by a will dated 1890 and died ia 1995. 
The mother of the legatee who was appointed executrix did not 
put forward the will down to her death which occurred in 
1924. The legatee having predeceased her mother, ber hus- 
band who found the will in a desk belonging to the executrix 
propounded the will. It was found that the testatrix was a 
good business woman and that the will was in proper form, the 
signatures of the executant and of the attesting witnesses who 
were dead having been proved. 

Held, reversing a judgment of Hill, J., that the maxim 
“omnia rite esse acta’ would operate in favour of tle will, 
after the proof given of the execution and attestation, to estab- 
lish that the testatrix knew and approved of its contents. The 
suspicion arising from the fact of non-disclosure of the will by 
the executrix throughout her lifetime would be immaterial, the 
same having arisen at a later date when the will had begun to 
run mts course as an effective instrument. 

DoNALD CAMPBELL & Co, v. Portar, (1927) A. C. 
Z732 (Hs ee 
l Practice—Costs—Discretion of Trial Court—Appeal— 
Error of Law. l 


Where the trial Judge decided the issues of fact in favour 
of the defendant but gave judgment for him without costs on 
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the ground that he had been guilty of improper conduct and 
the Court of Appeal reversed the order as to costs on the 
ground that the discretion was wrongly exercised. 


Held (Viscount Sumner and Lord Shaw dissenting) that 
although the House will not review an exercise of discretion 
as to costs, it will entertain an appeal for costs only where the 
order of the Court of Appeal is founded on an error of law. 
Also that, where the discretion as to costs has been exercised 
judicially, the Court of Appeal cannot, under law, entertain an 
appeal against the order merely because in its opinion the 
reasoris alleged are insufficient. 


eT 


Jones v. SouTH-West LANCASHIRE COAL OWNER'S 
Association, (1927) A. C. 827 (H. L.). 


Income-tax—Mutual Insurance Association—Annual sur- 


plus—Ltabtity to income-iar. . 


An association had for its sole effective purpose the ia- 
demnity of its members against liability for compensation in 
respect of fatal accidents to workmen in their employment. It 
was a purely mutual concern, every person indemnified being 
a member qf the association and every member being indemni- 
fied by the association. Under the articles of association a fund 
was to be established by means of “ordinary calls” to be made 
yearly upon the members in proportion to their disbursements ` 
by way of wages or salaries; out of this fund the members 
were to be indemnified against claims for compensation, and at 
ihe end of each year the surplus of the fund over the expendi- 
ture and liabilities of the association was to be carried to a 
reserve fund. The association was also empowered to inake 
“extraordinary calls” upon the members for the purpose of 
meeting any deficiency in the fund or for strengthening the 
reserve. There were provisions for substitution in the case 
of the death of a member or transfer of his interest in the con- 
cern and for payment of a gratuity to a retiring member. The 
funds were to remain with the association and in the event of 
a winding up were to be divided among the members in propor- 
tions ._prescribed. The question arose whether the association 
was assessable to incorne-tax in respect of the surplus of its 
receipts in each year over the expenditure for the year as peng 
profits of a trade or business. l 

T i 
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Held, affirming a decision'bf the Court of Appeal in 
(1927) 1 K. B. 33 that the association was not liable to in- 
come-tax on the annual surplus. | 

New York Life Insurance Co. v. Styles, (1889) 14 A. C. 
381, followed. - 





BAKER v. ARCHER-SHEE, (1927) A. C. 844 (H. L.). 

Income-ias—Foreign will—Legatee resident in England 
—Income not remitted to England—Liabthty for income-tax. 

A person in the United States left a will by which he 
directed the trustees who were resident in that country to hold 
the settled residue upon trust to apply its income and profits 
to the use of his daughter for her life. The trustees were 
given full power to invest and re-invest the trust fund sufject 
to the consent of the legatee. The trustees paid the net 
income belonging to the daughter who was in England to her 
order at a bank in America. The question arose whether the 
income was assessable to income-tax under Case IV of Schedule 
D of the Incometax Act, 1918. 

Held (Viscount Sumner and Lord Blanesburgh dissent- 
ing) that the income was liable to income-tax. 

Decision of the Court of Appeal reversed; judgment of 
Rowlatt, J., nestored. 





METROPOLITAN Megat Inpustry Boarp v. SHEEDY, 
(1927) A. C. 899 (P. C.). Í 

Statutory Board—Control by Crown—Wide powers of ~- 
ınanagemeni—Recetpts not part of State revenue—Debt due to 
Board whether Crown debt—Priority—Meat Indusiry Act of 
New South Wales, 1915. 

The Meat Industry Act of New South Wales, 1915, estab- 
lished the appellant Board, vested certain properties in~ that 
body and provided for the regulation of the slaughter of cattle 
and for other ancillary purposes. The Governor of the State 
appointed the members of the Board and could veto certain of 
their actions; he also appointed the officers for the administra- 
tion of the Act.on the recommendation of the Board. But 
otherwise the Act conferred on the Board wide powers which 
were to be exercised at its own discretion and without consult- 
ing the representatives of the Crown. Also the Board paid 
its receipts not into the general revenue of the State but into 
its own fund. The question arose whether a debt due: to 
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the Board constituted a debt due to the Crown so as to be 
entitled to priority. 

Held, that the appellant Board not being servants of he: 
Crown acting in its service, the debt was not a crown debt so 
as to be the subject of priority. 





ONTARIO JOCKEY CLuB v. McBre, (1927) A. C. 916 
CP Cea 

Company—Transfer of shares—Right of pre-emption 
under by-law—Agreement by shareholder to observe by-law— 
Breach—Rights of transferee. 

S. 54 of the Ontario Companies Act of 1912 provides as 
follows: (1) The shares of the company shall be deemed per- 
sonal estate and shall be transferable on the books of the com- 
pany, in such manner and subject to such conditions and res- 
trictions as by this Act ....... or by-laws of the company may 
be prescribed. (2) No by-law shall be passed which in any 
way restricts the right of a holder of paid up share to transfer 
the same, hut nothing in the section shall prevent the regulation 
of the mode of transfer thereof. 

A by-law of the appellant chib, passed in 1910, required 
that before any shareholder could transfer a share to any per- 
son not already a shareholder of the club, notice should first be 
given to the club and that it should have the right to sell the 
same to a purchaser at a price to be ascertained under the by-law 
or at any less price fixed by the seller. <A certificate for 
certain shares issued to a shareholder in 1916 contained a res- 
trictive footnote setting forth the above by-law and the share- 
holder accepted the shares subject to those terms. In 1923 
he transferred one of his shares to the respondent who was not 
already a shareholder. When presented to the club, registra- 
tion of the transfer was refused on the ground that there was 
a breach of the terms of the agreement. In an action to 
enforce registration, l 

Held, that, whatever may be the binding forge of 
the by-law as such, the club was entitled to refuse 
to register the transfer because by the agreement of the trans- 
feror the shares were transferable only subject to the right of 
pre-emption expressed in the by-law. 

Per Lord Wrenbury—Shares are prima facie transfer- 
able. But there is no law which precludes the shareholders 
from contracting for value that they shall each submit to any 
reasonable restriction which they choose to agree to. It may 
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be for the beneft of the company that, for instance, shares 
shall not be transferred to rivals in the company’s trade. A 
restriction which precludes a shareholder altogether from trans-` 
ferring may be invalid, but a restriction which does no more 
than give a right of pre-emption is valid”. 





ATTORNEY-GENERAL FOR BRITISH COLUMBIA v. CANADIAN 
Pacific Rarway Co., (1927) A. C. 934 (P. C.). 

Tax—Dtrect and indirect —Difference-—Tas on fuel-otl— 
Nature. 

While a direct tax is one that is demanded from the very 
person who it is intended or desired should pay it, an indirect 
tax is that which is demanded from one person in the 
expectation and with the intention that he should indemftify 
himself at the expense of another, as may bé the case with 
excise and customs. Thus a tax levied on brokers, agents, 
factors or sellers is obviously indirect. 

Held, that fuel-oil is a‘ marketable commodity and there- 
fore the tax levied thereon is an indirect one. 


eJOTTINGS AND CUTTINGS. 
THE LATE SIR T. SADASIVA AIYAR. 


REFERENCE IN THE HicH Court. 


Touching references were made this morning (25th 
November, 1927) in the High Court regarding the sudden 
demise’ of Sir T. Sadasiva Aiyar yesterday evening 
at his residence in MRoyapettah. The Chief Justice 
and all the other*thirteen Judges assembled in the second 
Court Chamber, the biggest hall in the High Court 
buildings. The hall was fully packed with practitioners and 
the important members of the executive staff of the Court 
were also present. Owing to the unavoidable absence of the 
Advocate-General, Mr. Venkatarama Sastri, Dewan Bahadur 
T. R. Ramachandra Aiyar, President of the Vakils Association, 
moved the reference. 

Mr. T. R Ramachandra Aiyar said:—‘“My Lords, it is my 
painful duty to bring to your Lordships’ notice, in the absence 
of the Advocate-General who is absent from Madras, that the 
cruel hand of death has snatphed away from us one of our best 
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men Sir T. Sadasiva Aiyar. Hig.death was very sudden. Only 
a few days back, I heard through a friend that he was even 
unwell, and it is only day before yesterday that I heard he was 
seriously unwell and before I could make any enquiry, he is 


gone. 


He was born in 1861 in the District of Tanjore. He 
had his early education in Kumbakonam. He had his gui- 
dance from those distinguished educationists, Messrs. Porter 
and Gopala Rao. He had a brilliant university career. He 
passed his B. L. and was enrolled in 1882. He worked for 
n time in the High Court with Mr. Guruswami Aiyar and I re- 
member well those days, when he showed those eminent qualities 
which qualified him for the future. He became a Munsif after- 
wards, When he was 2 Munsif at Madura I went for a case there 
and curiosity took me to his Court. I found he was deeply en- 
gaged in the case. The vakils were standing around his seat 
and I found there was a kind of joy and satisfaction in their 
faces that testified to his great ability and sincerity | of purpose. 
He subsequently became a Subordinate Judge and ` afterwards 
his services were lent to the Travancore Government and he 


was Chief Justice in Travancore for about 6 years. During — 


that period, he gave a tone to the judicial administration of 
Travancore, and I know that even to-day his name is revered 
and respected by all in Travancore. He afterwards came as a 
District Judge and eventually was elevated to the High Court 
in 1912. 


From that time we are all familiar with his doings as 
Judge. e His fearless independence, his thorough honesty of 
purpose, his great patience, his knowledge of law and his inti- 
mate knowledge of men and things made him one of the most 
eminent Judges who adorned the High Court Bench. He was 
kind to the members of the Bar and to the establishment of 
the High Court, who had requested me to express their feel- 
ings to your Lordships. In fact, the juniors felt that they 
would receive great encouragement from. him when ” they 
appeared before him. He would tell them, “Here is an 
opportunity to distinguish yourself in the absence of ' the 
genior and you will receive sufficient encouragement from the 
Bench.” His judgment in the Poondi murder case was one 
of his early triumphs. His judgment in the Varadarajulu 


case established the supremacy of Law over the will of the 


executive and proved also his fearless independence. 
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Outside the Court, he maved very freely with all people, 
humble and elevated. He was President of`the Mylapore 
Club and as such those in Mylapore were able to know him 
intimately and felt his great help to them. He subsequently 
became the President oí the Endowments Board and he died 
in harness: That Board owes what little reputation it has 
to his great personality. My Lords, it is seldom that we 
have the rare good fortune of having such an eminent Judge 
discharging judicial functions in one of the highest Courts”. 

Mr. J. C. Adam on behalf of the Advocates of the High 
Court associated himself -with the sentiments expressed by 
= T. R. Ramachandra Aiyar. “Sir T. Sadasiva Aiyar”, 

he said, “was a very just and upright Judge, and gained- the 
esteem of his brother Judges, and the members of the legalepro- 
fession. He was also well-known for his learning and he 
was esteemed not only in his judicial capacity but also in the 
outside and popular world. The speaker expressed his con- 
dolences to the relatives of Sir Sadasiva Aiyar on their sad 
bereavement” . 

The Chicf Justices Tribute:—The Chief Justice 
said:—Mr. T. R. Ramachandra’ Aivar and members 
of the Bar, I desire to associate myself and my 
colleagues with what has been said by you on behalf of the bar 
about our lafe colleague, Sir T. Sadasiva Aiyar. In him a 
very distinguished figure has passed from our midst though, 
let us not forget, he had lived to a ripe old age after what, I 
am sure, was not only a useful but a happy life. His career 
seems to me to be a striking example of how far ability and 
devotion to duty may carry one who starts, as he startgd, from 
the bottom rung of judicial ladder. During the five years 1 _ 
served as his colleague on the bench I was nearly the whole 
period sitting on the original side; but for three months I had 
the advantage of being posted to sit with him to deal with mis- 
cellaneous civil work which, as you all know, is concerned 
largely with questions arising in execution, a subject on which 
he was a past master and I was totally ignorant. I shall 
never forget the patience and courtesy with which he tried to 
teach me how to handle such matters and bore with my inex- 
perience. His colleagues used to chaff him—with entire good 
nature—as being prone to legislate from the Bench when he 
thought that the law lagged behind the real consciousness and 
the real needs of the people of India. But that sprung from 
qualities which no one could fail to respect—independence of 
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judgment and courage in speaking what was in his mind and 
an ardent desire to reform what he felt to be socially wrong 
conditions imposed by the fetters of law. 

His mind was essentially liberal in the best sense. -He 
had the equipment that goes to the making of a great Indian 
Judge. | He was an accomplished Sanskrit scholar, a very 
learned lawyer and one who brought a very human personality 
to bear on the dry bones of law. His monument as a Judge 
remains in the numerous decisions of his which stand in our 
reports and which testify alike to his knowledge and to the 
breadth of his outlook. Thòugh his was essentially a gentle 
and compassionate spirit, as a criminal Judge he had no senti- 
mental pity for those who had committed cruel and heartless 
crimgs, and to them he did not fail to mete out their fitting 
punishment. 

But it is not alone as a just, able and conscientious Judge 
that he will live in the memories of those who knew him. He was 
essentially generous; in the narrow sense of that word he help- 
ed with gifts of money which his kindliness calle® loans to 
many poor students. This has come within my own personal 
knowledge; and I believe to more than one struggling practi- - 
tioner at this bar. But he was generous in a wider and high- 
er sense. He always took the best views of the motives that 
might be supposed to influence other men’s actions and credit- 
ed them accordingly, until it was forced upon him that his con- 
fidence was misplaced. That sometimes happened and he 
felt it very keenly. But it never soured him or made him 
cynical and he continued to believe the best of every one with 
whom he came in contact, until it was demonstrated that he was 
mistaken. Every one who worked under him on this bench 
regarded him with respect and real personal affection, as 
indeed all who knew him. 

Mr. Ramachandra Aiyar, I ask you to convey the res- 
pectful sympathy of myself and my colleagues to Lady Sada- 
siva Aiyar and other members of the family in their bereave- 
ment. . I would have wished to show my respect to his mc- 
mory by being present at his house when the funeral ceremonies 
began, as no doubt many of my colleagues also. But the end 
was so stidden and the ceremony followed it so soon that time 
rendered it impossible”. 

His Lordship the Chief Justice and his colleagues then left 
the Court-hall to attend to their respective work [The Hindu. ] 
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Journalism and ihe Bar:—So that point was settled; and 
it was of course notorious that many of the most able Judges 
began their legal career as solicitors. But a point which caus- 
ed far more trouble and searching of heart was whether bar 
students and members of the Bar ought to exercise the art of 
journalism for reward. The Benchers of Lincoln’s Inn went 
so far as to pass a resolution the effect of which would have 
been to exclude from the Society all persons connected with the 
public press. One of the banned persons petitioned the House 
of Commons and it is reported that the Benchers were flagellat- 
ed in the debate which ensued. Sheridan was one of the most 
effective speakers and referred to Burke and Dr. Johnson as 
journalists who were obviously fit, not only for the bar, but for 
the highest offices in the State. In fine, the Benchers withdrew. 


Yet it was said of Lawrence, J., who was in general re- 
markable for his courtesy, that he displayed towards such barris- 
ters as were connected with the press a roughness altogether 
opposed to his habitual urbanity. And his dislike was said to 
be justifie by the fact that many of these men “employed the 
meanest artifices to obtain practices and endeavoured to acquire 
reputations by constantly inserting their names in the paper”. 

—The Law Journal, October 8, 1927, p. 247. 





The Death of Serjeant Bug-Fus:—More than ever recently 
writers and commientators have referred to the altered (and 
improved) tone of successful advocacy. The styles of Sir 
John Simon and Norman Birkett are referred to as typical; 
and no regret is expressed at the passing of the roaring, bluster- 
ing methods which’ survived for long after the pen of Dickens 
had so searchingly described them. Truth to tell, the genus is 
not yet entirely dead, and if we have no genuine Buz-Fuz, we 


are not yet entirely free from the Blowhards of the Forensic 
Fable. 


"The increasing proportion of civil cases which are now 
heard by a Judge alone is largely responsible for the change. 
It is no good addressing a modern Judge “as if he were a jury”, 
nor is it always profitable to cross-examine a witness in the anti- 
que fashion. But the big-voiced men of wrath are not quite 
extinct. They may be seen and heard sometimes at the Old 
Bailey; not infrequently in County Courts in running down 
cases; and occasionally even in the Royal Courts of Justice. 
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I once heard an Indian- -barrister—a rare instance— 
harangue their Lordships in the Privy Council as if they were 
an unusually common jury, 

—The Law Journal, October 8,-1927, p. 247. 





The New Lord Justice :—No surprise is felt by the pro- 
fession at the appointment of Mr. Justice Greer to succeed Sir 
John Eldon Bankes as a Lord Justice of Appeal. Sir Fre- 
derick Greer, like many others who have become famous at the 
Bar and on the Bench, commenced his career at Liverpool, 
where he practised for more than twenty years. After coming 
to London and taking silk, he’ speedily became one of the most 
sought after leaders in the Commercial Court, and his was one 
of the first judicial appointments made by Lord Birkenhead. 
From the first he showed himself to be an ideal Judge ; learned, 
patient and courteous. His promotion to a higher grade in the 
judicial hierarchy was only a matter of time, and that it has 
come as early as possible—there has been no vacancy for a 
Common Law Judge in the Court of Appeal since his appoint- 
ment in 1919 until now—is eloquent testimony to his great 
abilities and to the reputation which he has earned during the 
last eight years. Of Sir John Eldon Bankes the profession 
takes leave with great regret. He has for a nunfber of years 
presided over one of the Courts of Appeal with-an ability and 
a dignity which have added lustre to the Bench. He carries 
with him into retirement the affectionate respect of every mem- 
ber of the profession who has ever appeared berore him. a 

—The Law Journal, October 15, 1927, p. 249. 
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> A Question of Etiquette :—We notice a story in-the Press 
as to the return of fees by counsel who is appointed to- the 
Bench before the case is heard. It is said that, once upon-a 
time, the firm who had paid the cheque suggested-it should be 
returned, whereupon the new Judge explained: that thie would 
unfortunately be contrary to etiquette. “Yes, yes”, was the 
answer, “we were afraid your Lordship would be in that predi- 
ċameńt, and ‘so we’ve stopped the cheque.” No doubt this, 
story is of the ben trovato order, but in fact the practice appears 
in former times not to have been uniform, some eminent Judges 
maintaining that it was not the usage to return fees under such 
circumstances. Sir John Hollams, however; in his “Jottings”, 
relates one conspicuous example to the contrary. ‘The first 
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intimation hẹ had of the appointment of Lord Selborne as Lord 
Chancellor was the receipt of a cheque for fees which had been 
paid on a brief in the House of Lords. And that was a case 
where, Sir John Hollams goes on to say, a different course 
might have been followed. The papers were heavy, and Lord 
Selborne had been two days at the House of Lords waiting 
for the case to come on; yet he returned the whole of the fees. 
What is the present practice we forbear to speculate. -And the 
question is not in all cases of practical importance, for the-rule 
that fees are torbe paid with the brief is not universally 
observed - 


~ 


—The Law. Journal, October 15, 1927, p. 251. 





“Protesting” in a Cathedral :—The religious atmosphere 
at the present time seems to be charged with a very high degree 
of doctrinal electricity, and it is difficult to see how the cause 
of true religion can be promoted by what is undoubtedly a 
course of procedure that might lead to proceedings in the Courts. 
We gather from the newspaper reports that no such proceed- 
ings are likely to result from the incursion of a City vicar and 
his congregation into St. Paul’s Cathedral last Sunday morn- 
ing: but even so, is not the habit of procuring publicity for 
some grievanee or for propaganda by deliberately challenging 
legal proceedings as in this case calculated to bring the law into 
contempt and disrepute? “Demonstrations” of every sort 
against established authority are not conducive to reform; they 
only tend to arouse more bitterness of feeling. 


—The Law Journal, October 22, 1927, p. 273. 





Sergeant Dowse’s Views Thereon :—“The speech of his 
honourable and learned friend”, said Mr. Dowse, in reply to 
Sir John Coleridge, “drifted in the direction of the argument 
that, if we had a female Sovereign, we might havea female 
Attorney-General; a female Speaker, a female Leader of the 
Opposition, and a female Prime Minister; and because this Bill 
was drifting into that he did not see his way to voting for it. 
Fle was quite aware that many a Judge had been an old. woman: 
but that was no reason why every old woman ought to be a 
Judge”. Lord Coleridge himself laughed at this sally and 
quoted it much in after years. But it was a poor argument. 
and sounds remote in our own day when women are, in fact, 
members of the Government, 
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1¢ Dowse had probably in mind a Judge of his own country; 
commonly referred to as “ the old woman”. He it was who 
on one occasion tried to dam the flow of speech of an old lady 
who insisted on telling the Court what she would do if she were 
on the Bench. “An old woman is not fit for the Bench”, he 
cried; to which she made answer: “Shure your lordship ought 
to know from experience”. 

—The Law Journal, October 22, 1927, p. 288. 





Killing in Mercy :—The case before Mr. Justice Branson 
at the Chester Assizes last Saturday, in which a father, who 
was alleged to have drowned his child in order to put an end to 
its sufferings, was acquitted on the charge of murder, has re- 
ceived wide and sympathetic notice in the Press. Murder is 
defined as unlawful homicide with malice aforethought. ‘“Mal- 
ice aforethought” implies that the homicide is intentional; “un- 
lawful” that it is without just cause or excuse. Just cause or 
excuse may exist in many cases; notably in the exergise of theh 
right of self-defence; but the law does not recognise it in cir- 
cumstances like those in the Chester case. “The law of this 
country’, so the learned Judge directed the jury, “puts so much 
store upon human life that it could not allow a man, even from 
the best of motives, to take a life’. The jury fn returning a 
verdict of not guilty, may have considered that the child was 
really dead before the father, as he thought, drowned it. Other- 
wise the verdict showed that the jury declined to administer a 
harsh law. Of course, the problem of “euthanasig” is not new, 
and it is a question whether the jury should intervene on compas: 
sionate $rounds, or whether the correct verdict should be return- 
ed, and the event left to the prerogative of mercy. We see 
that Sir Arthur Conan Doyle has made the suggestion that three 
medical certificates should suffice. But what course doctors 
really take when death is certain and agony intense is a question 
of medical practice which does not call for minute inquiry: The 
Judge found, in fact, though not in law, “a motive of love? and 
pity for the child’s suffering” to be a sufficient _ excuse.. We 
notice that in the Petlura case in Paris the old plea Sic semper 
tyrannis has been allowed to be a sufficient excuse. : 


—The Law Journal, October 29, 1927, p. 290. 
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Criminal Appeals :—The value of the Court of Criminal 
Appeal is not to be estimated only by the tiumber’ of’ successful 
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appeals: which are made to it; its very existence ` necessarily 
engenders a greater carefulness in the Courts of first instance. 
Recently, however, the Lord Chief Justice, Avory and Salter, 
JJ., have reversed a considerable number of decisions, and in 
other cases have made substantial reductions in sentences passed 
by the lower courts. Perhaps the most significant of the cases is 
that of Rex v. Watson, in which a sentence of five years’ 
penal servitude-was reduced to one of nine months’ hard labour, 
after a conviction at Middlesex Sessions on a charge of sacrilege 
in breaking into a church at Potter’s Bar and stealing therefrom 
the sum of eightpence. It is, of course, a fact generally recog- 
nised that even a highly qualified magistrate may take an unduly 
harsh view of a particular offence or of a particular kind of offen- 
der; and it is of supreme importance that the resulting sen- 
tences should be subject to revision by a tribunal composed of 
Judges of undisputed eminence and impartiality. This is the 
great merit and justification of the Court of Criminal Appeal. 


—The Law Journal, October 29, 1927, p. 291. 


@ 





_ - Reduction.of Sentence :—The Court of Criminal Appeal 
(Lord Chief Justice, Mr. Justice Avory and Mr. Justice 
Salter), on Monday, the 24th instant, criticised a sentence pass- 
ed by Sir Montagu Sharpe, K. C., the chairman of the Middle- 
sex Sessions, on George Watson, who had been convicted of 
sacrilege. 

The Lord Chief Justice, in giving the judgment of the 
Court on Watson’s appeal against sentence, said that Watson 
had stolen eightpence from a church at Potter’s Bar. Watson 
was aged 72, and since 1890 he had had 20 convictions record; 
ed against him, four of them resulting in sentences of penal 
servitude. In 1923.a sentence of five years’ penal servitude 
was passed on him at Middlesex Sessions for stealing, but it 
was reduced to three years’ penal servitude by the Court of 
Criminal Appeal. 

_. . Sir Montagu Sharpe, in passing sentence on: the present 
occasion, thought right to observe that if Watson’s previous 
sentence had not been reduced he would have been in prison at 
the time of his last offence, and, therefore, could not have con- 
mitted it. It was not very easy to follow the reasoning which 
underlay that statement, but, on one view of it, it seemed to say 
that everyone who was sentenced had better be sentenced to 
penal servitude for life lest he should commit another offence, 


Lin | THE MADRAS LAW JOURNAL. 161 
A proper sentence to be passed on Watson was nine months’ 
imprisonment with bard labour. 


—The Law Journal, October 29, 1927, p. 305. 





Surrejoinder,  Rebutter, and Surrebutier :—Re- 
joinders I have seen in and about the Royal 
Courts of Justice on several occasions; but mine 
eyes have not yet beheld any modern example of the 
Surrejoinder, the Rebutter or the Surrebutter. These three, 
according to Bullen and Leake, “are now very seldom seen”. 
This cautious and regretful reference appears to imply that they 
have been observed on recent occasions; yet if any man told me 
he had seen a Surrebutter since the war, I should accept his 
statement with as much reserve as if he informed me he had 
seen a ghost. No; there are no great fortunes made nowadays 
from such draftings. The Statement of Claim, the Defence and 
Counterclaim, the Particulars and the Further and Better Part- 
culars suffice for our simple needs. 

Baron Parke—otherwise called Baron Surrebutter—was 
in his day and” generation the great authority on such matters, 
and it is told how he sought to cheer a dying friend by produc- 
ing a “special demurrer” at the bedside. “It was so exquisite- 
ly drawn’, he observed, “that I felt sure it must gcheer him to 
read it”. That story is apocryphal which states that when 
spirits and ordinary restoratives failed, he was once brought 
out of a fainting fit by the rough but incredible device of put- 
ting an ancient and musty collection of pleadings in the neigh- 
bourhood of his nose. : 


i —The Law Journal, October 29, 1927, p. 306. 





Legislation by “Regulations” :—The Master of tHe Rolls 
has now emphatically associated himself with the protests made 
by the Lord Chief Justice here and in America against bureau- 
cratic tyranny. As the guest of the Metropolitan Grocers’ 
Association, Lord Hanworth, replying to the toast of “The 
Houses of Parliament’, commented upon some remarks made by 
the proposer of the toast, who complained of the harassing of 
retail traders by departmental regulations and bureaucratic 
interference generally. The learned Master of the Rolls ob- 
served that there was no question whatever that this matter was 
engaging public attention with greater force and weight than 
ever before., During the war they had a taste of regulation; 
cheerfully submitted to, but they then learned how unpleasant 
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“Dora” was. He was prepared to associate himself with what 
had beén said by the Lord Chief Justice, who had on two occa- 
sions recently protested against Parliament handing over its 
functions to permanent officials, and having regulations instead 
of legislation. In his opinion, the control exercised by laying 
regulations on the table of the Houses of Parliament was one 
that did not lend itself to action, but he thought that 1f members 
would more frequently put down motions to reject regulations 
so laid upon the table, that would be an impediment to such 
regulations going through until the matters they dealt 
with had been openly discussed . 

—The Law Journal, November 5, 1927, p. 307. 





The Ethics of the Problem :—It must be admitted that the 
law as to betting and gaming is in an unsatisfactory state; it 
not only discriminates—in the result—between rich and poor 
by permitting credit betting and prohibiting what is known as 
ready-money betting away from race-courses, but it discrimi- 
‘nates between various sorts “of gaming in an altogether illogi- 
cal manner. Mr. A. P. Herbert, in a letter published in 
Monday’s Times, draws attention to this, and it is impossible 
not to agree with him. And we Wish him well in the crusade 
which he apparently intends to undertake to get the law put on 
a more sensible footing. But when Mr. Herbert suggests 
that there should be “equity between the vices” of drink and 
betting with regard to taxation—he points out that whisky is 
taxed 60 per cent., and betting 2 per cent.—he is, we think, þe- 
fogging the issue he himself has raised. Neither drink nor 
betting is taxed because it is a vice; each is taxed to * provide 
revenue. There is a point at which indirect taxation becomes 
so heavy that it results in a diminished revenue; the tax on spi- 
rits has not yet passed that point; and we may be sure that if 
the authorities are of opinion that the betting tax can be increas- 
ed without risk of such a loss, it will be increased. If, as Mr. 
HerWfert’s argument would appear to suggest, the rate of tax on 
“vices” is proportionate to the official view of their harmfulness, 
what vicious persons those of us who consume tobacco must be 
considered to be. 


>The Law Journal, November 5, 1927, p. 308. 





Y oung—For a Lord Chancellor :—Lord Caye, who re- 
cently denied in. vigorous and unequivocal terms an unfounded: 
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rumour of his alleged intention to retire. from the.office of Lord 
Chancellor, ig seventy-one, very young for an office which has 
at all times proved one of.the healthiest occupations in the realm. 
Indeed, the exceptions are so few that it may be said with truth 
that Lord Chancellors never die, and never voluntarily retire 
from their great responsibilities. Lord Cave says that he can 
do his twelve hours a day without fatigue or any indication that 
the years have impaired the quality of his work; and this is 
manifestly so. Ignoring for the moment—and only for the 
moment—such youthful prodigies as Lord Birkenhead, the 
present Keeper of the King’s Conscience is, for a Lord High 
Chancellor, a mere stripling. The late Earl of Halsbury occu- 
pied the Woolsack, and delivered good, confident and impressive 
judgments until the year 1905, when he was eighty-two years 
old. The “Lives of the Chancellors” include many who were, 
if anything, not quite old enough at seventy years. 

—The Law Journal, November 5, 1927, p. 323. 





A Feudal Survival :—That some relics of feudalisin, how- 
ever futile and fantastic, still linger in the land is a fact which 
annually brings a tear to the appreciative eye of the lover of 
legal antiquities. Whereby the recent rendering of quit-rent 
services by the Corporation of the City of London dn respect of 
the Moors in Shropshire and the Forge in St. Clement’s Dane 
Jevoked great interest and publicity. The Crown, in the person 
of the King’s Remembrancer, Sir George Bonner, appropriately 
dressed for the occasion, received the services, but unfortunate- 
ly they were rendered by the City in the person of a solicitor; 
a good wan and true, no doubt, but still, a solicifor. In my 
opinion, the Lord Mayor’s Coachman would more appropriate- 
ly’ have filled this mediæval part. 

For the Moors, a hatchet and a bill-hook: and for the 
Forge, six horse-shoes and ‘sixty-one nails. Why the odd nail? 
It would be erroneous to suppose that the King’s Remenibrancer 
has by him an accumulated store “of hatchets, billshookse and 
horse-shoes. Apparently they find their way back to the City 
after the ceremony and in due course appear agai annually at 
each succeeding rite. It is authoritatively stated that the 
horse-shoes have so done duty for five centuries; and that the 
Forge was that granted to Walter le Brun in 1235 by _ thé 
Knights Templars, for his good work in shoeing the horses for 
the tournaments by the river. 


—The Law Journals November 5, 1927, p. 323. 
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The Husband’s Lost Dominion :—Once again a misguided 
husband has unconsciously and unsuccessfully relied on the 
law as stated in Bacon’s Abridgment that he “hath by law power 
and dominion over his wife, and may keep her by force within 
the bounds of duty and may beat her, but not in a violent and 
cruel manner’. It was left to Mr.. Rooth to put this husband 
right in his law and to fine him for the assault upon his wife, 
and further to warn him of the possibility of “durance vile” if 
he persisted in giving a demonstration of power and dominion 
no longer recognised by the law. 


Herein may be observed the distinction between an old 
Common Law rule and a provision in an antique, but unrepeal- 
ed statute. If that passage from Bacon had appeared in such 
a statute, it could not be rejected as a defence, although means 
would, no doubt, be found, by misinterpretation, of getting round 
it. The obsolete statute is of little use in modern times as a 
sword, although it may on occasion be a satisfactory shield. This 
law of husband and wife certainly needs an up-to-date remedy. 

_Alas. (say.“some reformers), the tnasterful- powers—ot_the hus- 
band to kick and even to kiss his wife have gone; but in many 
serious matters he is liable for her deeds and misdeeds as if 
these medieval powers and privileges were still in full legal 
force and ogeration. 

—The Law Journal, November 5, 1927, p. 323. 





MaCardte, J., on Women :—For one reason, if for. no 
other, many, married and legal inen are glad that McCardie, 
J., continues to be free from matrimonial embarrassment. 
Who but a bachelor could say what he did in fact say. last week 
about women in a breach of promise action in which, moreover, 
the only counsel appearing was a woman? Some folk are apt 
to regard his observations as the immature speculations of an 
unmarried youth who knows nothing about women. I do not 
share those views. He can sec facts as clearly as any married 
Judge. One does not say he is more courageous than they ; 
but he is more free. a 

The Lord Chief Justice, Eve, J., and others have espoused 
the cause of law in general in its opposition to the encroach- 
ments of the bureaucracy. It is for MeCardie, J., to. use 
every legitimate opportunity in pointing out and denounting 
the legal hardships which a modern husband so patiently endu- 
res. In the law of torts the injustices to man are manifest; the 
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waters of Equity are greatly troubled by them; they appear in 
almost every branch of law, and it is high time they were re- 
moved. 
—The Law Journal, November 5, 1927, p. 523. 





BOOK REVIEWS. 

PROVINCIAL SataLL Cause Courts Act, by K. J. Rustomiji, 
Barrister-avlaw, 3rd Edition, 1927. Pubkished by Puri 
Brothers, Lahore. Price Rs. 5. 

This is the third edition of the law and practice of the 
Mofussil Small Cause Courts Act from the pen of a well-known 
author. Mr. Rustomji is widely known in this country to 
lawyers and judges for his valuable commentaries on various 
enactments and especially on the Indian Limitation Act. We 
are accustomed to associate with his name a not mere enumera- 
tion of cases but a critical analysis of them with often times the 
evolution of a principle. The commentary on the Provincial 
Small Cause Courts Act deals fully with the law and practice 
on the subject and it may be asserted that in bringing out this 
edition, he has carefully considered his conclusions expressed 
in the previous editions on the various topics. The various 
modifications in the enactment and the case-law up to December, 
1926, have also been incorporated. We have no doubt that 
the book under review fully maintains the high level of the 
author’s publications. 





Speciric Retier Act, by S. C. Sarkar, 5th Edition. 
Published by M. C. Sarkar & Sons, Calcutta. Price, Rs. 6. 

The Specific Relief Act embodies the leading principles of 
equity with reference to contracts and injunctions without leav- 
ing us to find them out from the various English deci- 
sions and text books. A handy and upto date comment- 
ary on the Act is almost a necessity to practitioners and this is 
furnished in the volume under review by Mr. S. C. arkar 
who is already familiar to us as the author of the Law of Evid- 
ence and other works. Considerable portions of the book have 
been re-written with the result that it has increased by about 
125 pages over the prior edition. The cases and the enactments 
have been carefully noticed in the commentary in their appropri- 
ate places. This edition is a distinct advance upon the previ- 
ous ones and is therefore likely to be appreciated better. 
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-THE INDIAN REGISTRATION: ACT, by K. K. Vaidya; x MAS 
LE. “Solicitér, High Court, Bomkay. Price Rsv 3.. 

This is a book mainly intended for the students and the 
beginners of law who cannot start without a working acquaint- 
ance of the provisions of the Indian Registration Act and the 
leading decisions under it. The legislative amendments upto 
date and the cases upto the end of September, 1927, have been 
incorporated. _ The important bills pending before the Indian 
Legislature for amending the Registration Act are also noticed 
it1,the appendix io the book. We have no doubt that the book 
a be found useful by those for whom it is intended. 





THe Cope or Civit Procepure, 1908, by K. N. Katju, 
M. A., L.L.D., and S. C. Das, m. A., L. L.B. Published by 
Allahabad Law Journal Press. Price Rs. 4 
There have been so may amendments both by the legislature 
and by ihe various High Courts under their rule making power 
that we are 4pt_to_be behind_hand. without an upto date edition 
of the Code. The present edition of the Code gives it as 
amended upto 1927, with all.the rules made by the High Courts. 
The. get up of the book iş excellent and we are sure that 
it will be fougd useful. 





-THE MADRAS AETS, CRIMINAL, 1802-1927, by P. Hari 
Row, B.A., B.L. Published by T. A. Venkaswamy Row, 
B. A. 

«We have great pleasure in acknowledging the receipt of a 
copy of the Madras Acts, Criminal, 1802-1927, by Mr. P. Hari 
Row'and published_.by T. A. Venkaswami Row, B. A. 
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| Te Mapras*Crminat RULES or Pracrice by K. 
Jagadisa Atyar. Published by M. K. Srinivasa Aiyangar. Price 
Rs. er 

= Thisisa aen of the Criminal Rules of eee re- 
- vised till the end of August, 1927. The book is divided into 
two parts; part 1 includes all rules of practice which may be 
called judicial rules passed by the High Court and part 2 in- 
cludes the executive orders of the Government. The Editor 
has also-appended to the various rules marginal notes, explana- 
tions and cross references. We have no doubt that the publi- 
cation will be found useful by practitioners in thee Criminal 
Courts. 
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Potick DIARIES AND STATEMENTS (CIVIL AND CRIMINAL 
Law Serres) by M. K. A. Khan, K. S., M.A, LLM., 
Advocate, High Court, Lahore, and Public Prosecutor. 2nd 
Edition, 1927. Price Rs. 5-8-0. 

This is the second edition of the useful publication giving 
a critical discussion of the provisions of S. 152 of the Criminal 
Procedure Code and S. 145 of the Evidence Act, with the case- 
law thereon of the various superior Courts in India and of the 
Privy. Council. . The subject is one of constant interest in the 
Criminal Courts and a work of this description is sure to be 
found helpful by all those having to deal with the practice of 
the Criminal Law in this country. The popularity of the 
work may well be judged by the circumstance that a second 
edition was called for in about a year after the first. The 
case-law has been brought quite upto date and considerable 
portions have been completely revised and re-written. In 
short the reader can find all useful information on the subject 
and the connected topics in the volume under review ^ 





GuHosH’s Diaries, 1928, 

We welcome the popular Ghosh’s Diaries. They are 
issued in various sizes to suit the requirements of customers. 
The get-up is excellent. 
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NOTES OF INDIAN CASES. 





' CHartar SINGH v. Kama Sincu, I L R 49 A 276(F B). 
Pending an application for execution, an injunction was 
passed staying execution. After the disposal of the suit the 
application was struck off as upon a default of prosecution with- 
out notice to parties and within 3 years of the disposal of the 
suit, an application in the form of an execution petition was 
made for execution. The question was whether the application 
was barred. If S. 15 of the Limitation Act applied, the appli- 
cation would have been barred as deducting the, period during 
which there was the injunction, the petition was more than three 
years from the last application. The Full Bench, we think 
tightly, considers that that section is confined to cases of fresh 
application and not to cases of continuance or revival. This 
proposition does not extend to saying that if there was a pend- 
ing application for execution at the date of the jnjunction or 
stay the section would not apply. The section would apply 
when the particular application has been; after the dissolution of 
the injunction; properly disposed of and a fresh application for 
execution has got to be filed. There is a distinction between 
suits and applications for execution observable in the section 
appropriate to the nature of each. ” Whereas in the case of a 
suit, the section is available only in cases where the institution 
of the suit has been stayed, in the cases of applications fér exe- 
cùtiön, it would apply even in cases where only execution 1s 
stayed, that is to say it would apply to cases where there is a 
pending execution and further proceedings have been stayed. 

- The only trouble about the decision that we feel is when 
the application has been pending till the disposal of the suit, 
‘how any further disposal proper or improper can bring into 
Operation the doctrine of continuance or revival. At the time, 
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the obstruction was removed the application was pending. To 
a pending application, there could not be any question of appiy- 
ing any rule of limitation, nor coulg it be suggested that a party 
is at liberty not to take any further steps for 3 years after the 
removal of the obstruction and any disposal before the expiry 
of that period on the ground of the default of the party is liru 
vires. We therefore think that a more satisfactory ground of 
decision would have been to say that the order “striking off’ 
was unknown to law and the execution should still be conside:ed 
pending and there is no limitation for carrying on a pending 
application for execution just as there is none to carry on a 
pending suit unless there is a definite provision of law requiring 
an application to which limitation might be properly applied. 
The point is well illustrated by contrasting applications to pass 
final decrees in mortgage suits with those to make final decrees 
in partition or partnership actions, The former are governed 
by limitation, the latter not. The law requires a definite appli- 
cation in the former case while none is contemplated in the 
latter. ’ 


SHEOBARAN SINGH v. KuLsumuNNissA, I L R 49 All 367: 
52 ML J 658 (P C). 

The question in this case was as to whether the custom of 
pre-emption avails against a sale by the Official Assignee in 
whom the property of the co-sharer has vested on bankruptcy. 
Their Lordships hold, it does. 

Viscount Dunedin meets the argument of the Allahabad 
High Court that the custom which applies to voluntary sales by 
one co-sharer cannot apply to the case of an involuntaty sale 
carried out against his wishes by a Court through a Collector 
or Official Assignee thus: “This overlooks one of the funda- 
mental principles of all arrangements for the realisation and 
distribution of a bankrupt’s°property. In every system of law 
the term may vary but in all there is an official, be he called an 
assignee or trustee or any other name and that official is, by 
force of Statute, invested in the bankrupt’s property. But the 
property he takes is the property of the bankrupt, exactly as it 
stood in his person with all its advantages and all its burdens. 

- . If the view of the learned Judges were right the bank- 
ruptcy of 4 would have the double effect of forfeiting some- 
thing belonging to B and of rendering the property of A more 
valuable in the hands of his Official Assignee than it was in his 
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own”. The distinction between sales in execution and sales by 
the Official Assignee is explained thus: “The Code of Civil Pro- 
cedure arranging for sale under a decree mentions and deals with 
rights of pre-emption and gives those who hold them certain 
rights. Whenever a Statute-deals with certain rights it is easy 
to conclude that it deals with the total ambit 
of those rights and leaves nothing standing outside 
the provisions of the Statute.” In construing clauses in leases 
restricting alienation the rule adopted is that prima facte a com 
tractual restriction of assignment does not apply to the assign- 
ment by a person on whom the property has devolved by opera- 
tion of law and who is under an obligation to assign. 
Berbeak Permanent Benefii Building Society, In re (1). 
But the position is not identical and the law is not necessarily 
logical. ‘ 


Fazat Kaan v. THE Crown, I L R 8 Lah. 136. 


There is a conflict of authority on the question as to the 
proper construction of S. 439, cL (4)of the Criminal Procedure 
Code (V of 1898). The decision under notice takes the 
view adopted by the Madras High Court in a considered judg- 
ment, in the case of In re Bali Reddi (2) and holds that the 
power of the High Court as a court of revision to alter the 
finding and enhance the sentence under the provisions of 5.43), 
cl.(1)is not taken away under S. 439,cl. (4) except in cases when 
there has been a complete acquittal of the accused. The Alla- 
habad and Bombay High Courts, however, have taken a differ- 
ent view and hold that S. 439, cl. (4) applies to cases of partial 
acquittal’also. See Emperor v. Sheo Darshan Singh (3) and 
Emperor v. Shivpuiraya Durdundaya (4). The Madras High 
Court also has recently followed this latter view in preference 
to the earlier one. See In re Subba Chukli (5). Some deci- 
sions hold that it is open to the High Court as a court of revl- 
sion to enhance the sentence under S. 439, cL (1) in cases of 
partial acquittal, only in cases where the High Court is at? the 
same time exercising its appellate powers in an appeal against the 
conviction by the accused and that where there is no appeal by 
the accused, the High Court cannot enhance the sentence. 
Kan Thein v. Emperor (6). We do not see any justification 


1. (1913) 2 Ch 34. 2. (1913) IL R37 M ils. 
3. (1922) IL R 44 A 322. 4. (1924) IL R 48 B 510. 
5. (1925) I L°R 50M 259 : 52 M L J 707. 6. (1926) IL R 4 Rang 140, 
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for this, intermediate view. lt will be noted that there is no 
doubt as regards the power of the High Court to order a re- 
trial The only question on whjch there is a difference of 
Opinion is whether the High Court can itself convict.the accused 
in a proper case of the major offence of which he has been, ex- 
pressly or impliedly acquitted and enhance the sentence. The 
view taken in In re Bali Reddi (1) seems to be the sounder 
view, but in view of the numerous decisions to the contrary, it 
is, desirable that the Legislature should make the matter clear by 
appropriate amendment of. the terms of the section. 





“~ ARjAN' Das v.'THE Crown, 1 L R 8 Lah. 196. 

‘It is useful-and interesting to note that this decision is an 
express authority for the position that a railway passenger can 
in a proper case make use of an alarm-signal for protection of 
valuable property, even though there is no ‘apprehension of 
danger to the person. There is nothing in the language of 
S. 108 of the Railways Act to confine the use of the means of 
communication, ‘only to cases: where lives of passengers ‘are 
‘endangered or to cases of theft with violence. Notwithstand- 
ing the statements usually found in Railway guides, it ‘may not 
be an offence to stop the train in cases where valuable articles 
of a passengtr are thrown out maliciously by a fellow-passenger 
‘as happened in the particular decision under review. 





Buri Ganai Repor v. Burnt Tama REDDI, I L'R 50 M 
421 : 52 M. L J 524 (P C). 

In this case, their Lordships take it for granted {the pro- 
position was not questioned) that it is within the power of the 
Karta of a Hindu family to endow a small portion of the family 
property for the purpose of religious charity even without the 
assent of the other members and that this could be done without 
any instrument in writing. But for the appropriation to be 
valid, it must be by act inter vivos and not by will. 

Their Lordships reversed the judgment of both the Courts 
below in this case which had inferred a dedication from the 
application of the income of a particular property to the charity. 
Their Lordships reject the inference from the fact that the en- 
tire income was not so applied and from the fact that for some 
time other income was being so utilised. a 


f, (1913) I L R 37 M 119. 
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- SHRAVAN Gopra v. Kasamam Devy, I L R 51 Bom. 133. 


We are not sure whether this decision has not disclosed’ a 
piece of inartistic drafting ut the language of Ss. 19 and 19-A 
of the Indian Contract Act in so far as it purports to restrict 
the right of avoidance of contracts induced by fraud, misrepre- 
sentation or undue influence to those on whom such fraud, mis- 
representation or undue influence has been exercised without 
extending it to their representatives in interest ‘as well. There 
seems to be no reason to so restrict it as pointed out by the 
learned Chief Justice in this case. In England it has been 
held that in the case of fraudulent conveyances, the equitable 
title in the properties conveyed continues with the grantor and 
it can pass to his executors, devisees and trustees in bank- 
ruptcy who can avoid the conveyance and call in the legal estate. 
In this connection, it may be noticed that the language of S. 86 
of the Indian Trusts Act, which applies to such class of cases 
could have been happier and more comprehensive as it lends 
itself to the suggestion that in cases of conveyances liable to 
rescission, the property should be held for the benefit of .the 
transferor on the receipt of a notice of rescission by him. In 
this state of difficulty on the language of the sections, the learn- . 
ed Judges had necessarily to rely on the doubtful ground 
of S. 88 of the Trusts Act which it is not easy to*apply to this 
case as the learned Chief Justice has negatived any antecedent 
fiduciary relation between the parties. S. 35 of the Specific 
Relief Act which answered the purpose in the present case can- 
not interms apply to cases of oral contracts voidable for fraud, 
etc. Again the other sections of the Indian Contract Act referring 
to the rights and liabilities of the representatives of contracting 
parties alluded to by the learned Chief Justice in this case as 
showing the intention of the legislature are by no means an un- 
certain guide as they may lead to the contrary inference on the 
principle of expressio unius as suggested in Govind Ramaji ~v. 
Savitri: (1). The most satisfactory solution will therefore 
be for the legislature to clear up the language, in the absenee of 
which we must take it that even though the language | is inapt, 
fle intention of the legislature i is as pointed. out by the learned 
Chief Justice 'i in this case. 


U í : F “ft 
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o HiraBal Jesancr v. DinsHaw Epurji, I L R 51 Bom. 
167. 

Once it is recognised that it ig not the entire body of rules 
of the English Common Law that are applicable to the Parsis in 
Bombay but it is possible to discriminate between the rules under 
the ‘limitation of what are “just and right,” it would have been 
simpler and more intelligible to have rested the decision in the 
case by doing away with the requisite of special damage in the 
cases of slander of all kinds to render them actionable. The 
rule of English Common Law by which damage is assumed and 
not required to be proved in some specified cases of slander and’ 
that in other cases, damage flowing out of the slander has to 
be spécifically proved has been held to be illogical, artificial and 
devoid of principle by the Court of Appeal in England in 
Jones v. Jones (1) and by Lord Wrenbury i in the House of 
Lords in the same case on appeal in Jones v. Jones (2) though 
Lord Sumner would seem to think that the distinction is based 
on principle though not ideally logical, The growth of this 
branch of daw in England and its limitations rest on historical 
accidents relating to ecclesiastical courts, as pointed out by Lord 
Haldane, which have no relation to this country. If the ground 
of the decision of the learned Judges in this case is right, it 
would seem to follow that if the imputation of immorality were 
made of an unmarried woman, the slander would not in such a 
case be actionable per se, a state of law which even in the words 
of English Judges has been styled as unsatisfactory, cruel and 
even barbarous [Lynch v. Knight (3), Roberts v. Roberts (4), 
see also Parvathi v. Mannar (5)] and which has since been 
rectified in England by legislation. Again the grcung of deci- 
sion adopted by the learned Judges in the decision under notice 
is by no means simple in its application to the case, as each one 
of the questions whether the act should be criminal according to 
the English law or Indian law, or whether it should be an offence 
under the Indian Law of 1823, the date of the charter or of the 
present day and whether adultery is at all an offence on the part 
of the married woman even at the present day in India, is by no 
means clear. . With all this, there will still remain the anomaly 
that on this decision a slander imputing immorality to a Parsi 
unmarried lady in the moftusil would be actionable per se while 
in the City of Bombay it would not be so actionable. 
~, (1916) 1 KB 351. 2. (1916) 2A casi 


3. (1861) 9 HL C 577 at 5%. 4. CEST) BiS e S84 ab S80. 
2% a a 
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ABDUL Ranman v. Kinc-Emprror, EL R3 E Fa 
52.M.L J 585.(P C). 
MUKAND SINGH v. Kiyc-Emperor, I L R8 tal 230(P C) 


These two decisions of the Privy Coyncil considerably 
narrow the scope of the application of the principle laid down 
by the Judicial Committee itself in the well-known case of 
N. A. Subramoma Atyar v Keng-Emiperor (1). It must now be 
taken that disobedience to an express provision of law as to 
a mode of trial is not sufficient by itself to vitiate the conviction. 
Their Lordships explain their previous decision in N.A.Sxbra- 
mania Aiyars Case (1) as a case where the Court adopted a 
procedure which the Code positively prohibited and where it 
was possible that such procedure might have worked actual in- 
justice. The first of the two decisions noted above also lays 
down that the ‘well-established practice of the Privy Council 
limiting the jurisdiction of the tribunal in criminal appeals to 
interference “only where substantial and grave injustice is done, 
either by disregard of forms of legal process or by some viola- 
tion of the principles of natural justite or by 
similar cause’ [see In re ODsllet (2)j is equally 
applicable to appeals which have been entertained by 
special leave. It was the application of this principle ‘that led 
to the dismissal of the petition for special leave in the second of 
the two cases. Though their Lordships do not give any rea- 
sons, it must also be taken that, in their opinion, the decision in 
Subramania Atyar’s Case (1) was not applicable to the facts be- 
fore them as the offence of conspiracy under S. 120-B, Indian 
Penal Code, was newly created only by Act VIIF*of 1913. The 
convictson for the first charge of conspiracy was therefore sus- 
tained, the other charges being merely taken as overt acts to 
prove the conspiracy alleged. 





Burm SINGH v. LiQumpaTor, UNION BANK oF INDIA, I L R 
8 Lah. 167. 

The soundness of this decision is open to question. e We 
think that the view of the Allahabad High Court in In the matter 
of the Union Bank, Allahabad, Lid. (3), from which the deci- 
sion under notice expressly dissents, is more in consonance with 
the intention of the Legislature. The result of holding that 
the application for compensation, for misfeasance, etc., on the 


1. (1901) IL R25 M 61:11 ML J 23 (P ©). 
2. (1887) 12 App. Cases 459. 3. (1925) I L R 47 A 669, 
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part of directors or other officers of a company under S.: 235 of 
the Indian Companies Act (VII of 1913), is goverried by Art.36 
of the Limitation Act and that time begins to run from the date 
of the alleged misfeasance is to nullify the scope and usefulness 
of the remedy thdt is provided. The misapplication or mis- 
feasance may not, in the majority of cases, be discovered.at all 
within two years. Apart, however, from the policy of the 
Legislature, it is difficult to see how the liquidator’s rights can 
be taken away even before his appointment. It is true that 
5. 235 does not create new. rights which did not exist before, 
but that dictum must be understood only with reference to the ` 
substantive rights and obligations of the delinquent parties and 
it does not bear on the question of the starting point for limita- 
tion. The decision of the Court of Appeal in In re City Equi- 
table Fire Insurance Company, Ltd. (1) is not an authority on 
the question of limitation. That case merely decided that: if 
an officer of the company was not liable under the Articles of 
Association except for wilful default, the plea was available to 
him as a defence to a “misfeasance application” just as it.would 
have been a proper defence in an action by the company itself. 
The extent of liability is not wider in the former case. The 
question of the starting point of limitation is however different, 
where the liability is otherwise established.’ It was. held under 
the Indian Companies Act of 1882 that there was no limitation 
applicable to such applications. See Ramaswami v. Streera- 
mulu Chettiar (2) and D. Connell v. Himalaya Bank, Lid. (3). 
>. 214 of Act VI of 1882 no doubt did not contain a clause 
similar to cl.«(3) of S.235 of the present Act (VIL of 1913). 
The result of the change is to make Art. 120 of the Limitation 
Act applicable to such applications as otherwise they might be 
governed by Art. 181 of the Limitation Act which now governs 
applications not merely under the Civil Procedure Code but 
other Acts as well. The object of the Legislature was presun- 
ably to extend the period from three years to six years. It 
is well settled that limitation cannot.commence to run „when 
there is no person competent to sue or apply. Reference may 
he made to the observations of the Privy. Council in Meyappa 
Chetty v.' Subramaniam Chetty (4).`` It cannot be’ that the 
right to obtain relief under S. 235, cl. (1) is barred even before 
the date of the order for winding up. oe a l 


1. (1925) 1 Ch 407. , =, 2. (1896) IL R19 M149. 
3, (1895) IL R18 A 12. . 4. (1916), L R-43 LA 113 (P.C). 


Lim. | THE MADRAS LAW JOURNAL (NIC) 9 


Raw GOPAL MARWARI v. BENGAL AND NORTH-WESTERN 
Raitway Company, I L R 6 Pat. 256. 

Under S. 77 of the Indian Railways Act (IX of 1890) a 
claim against a Railway Administration for compensation for 
loss of goods during transit must be preferred in writing with- 
in six months from the date of delivery of the goods. S. 140 
of the same Act allows a notice to be served by forwarding it 
by post in a registered pre-paid letter. The question in the 
above case was about the validity of the claim where the 
notice was posted within six months but was actually received 
by the agent in the usual course of delivery only after the ex- 
piry of the six months period. It was held that the claim was 
preferred as contemplated’ by S. 77 when the letter -was posted. 
We have doubts about the correctness of the decision. The 
conclusion seems to have been reached by assuming that ser- 
vice by post is the only authorised mode of preferring a claim. 
This is obviously wrong as S. 140 itself provides for other 
methods of service of notice. It may also be pointed out 
_ that the judgment does-not refer to S. 142 which has a direct 
bearing on the point under discussion. In cases where a 
party chooses to send_in his claim by post, it ‘must be deemed 
to have been preferred only at the time when the letter con- 
taining it would be delivered in the ordinary course of post. 
This must be ascertained as a question of fact in each case and 
this will not necessarily be either the day of posting of the 
letier or the day of the actual delivery of the same to the 
addressee . 





ABADI BEGUM v. KANIZ ZAINAB, I L R6 Pat 259 : 52 
ML J 430 (PC). 

One of the essential conditions for the validity of a wakf 
under the Shiah Law is the transfer of possession of the 
endowed properties from the settlor to the trustee or mutawallt. 
Where the settlor appoints himself as the first mutawalli, no 
change of possession is physically possible but none the less it 
is incumbent on the settlor to give such possession as the case 
admits.’ The observations of their Lordships as regards the 
necessity for a change in the character of possession are note- 
worthy. It would seem to be necessary according to their 
Lordships that there should be a mutation of names in the 
public registry evidencing the change in the holding of the 
endowed lands by the wakif not in his original capacity of 
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owner but in his capacity of mutawalli. Their Lordships 
held in the above case’ that the wakf was invalid, as there was 
no such change of possession and mutation of names in the 


revenue papers notwithstanding the long lapse of time and 
, more especially because of the failure of the wakif to effect the 


necessary change during re-settlement proceedings. It should | 
not be understood, however, that the absence of such a muta- 
tion of names is always conclusive on the question of “transfer 
of possession.” Such an omission is generally significant and 
would ordinarily go very far to negative a change of possession. 
But this is only one of the circumstancés that bear on the ques- 
tion and may in proper cases be capable of an explanation. We 
do not think that the Privy Council intend to lay down that the 
absence of mutation of names is by itself fatal to the validity of 
the wakf. Nor does the decision in Hamid Ali v. Husain 
Khan (1) to which their Lordships refer, go to to that extent. 
In the particular case, the wakf would also be invalid as 
the wakif had reserved an interest in herself out of the income 
of the wakf properties over and above what might have been 
legally reserved as remuneration to herself as mutawalli The 
Shiah Law is perfectly clear on the point and does not allow 
“the wakif to eat out of the wakf”. Notwithstanding the 
somewhat cautious reservation by their Lordships of their 
final decision on the peint, it must also be taken that in such a 
case of even a partial reservation of benefit by the settlor in 
her favour, the wakf will be wholly void and cannot be 
regarded as valid to the extent of the unreserved dedication. 


ASKARI Hasan v. JAHANGIRA Mat, IL R 49 All, 209 (F BY. 
The view taken by the Full Bench of the Allahabad High 
Court in this case is that when a compromise decree provides 
for payment of a certain amount in instalments and not on a 
fixed date, that is to say within six months from the date of 
declaring the amount, O. 34, R. 5 doesnot apply and 
no application for a final decree is necessary. This is in accord- 
ance with the view of the Calcutta High Court in Bechu Singh 
v. Bicharanı Sahu (2). The true basis of the decision is as 
pointed out by Mr. Justice Mukherjee in Biswanath Prasad v. 
Bhagwandin Pandey (3) that it is open to parties to waive a 
final decree and a decree for payment in instalments without 


1. (1902) I L R 24 A 257. 
2. (1999) 10 CL J 9%. © 3. (1911) 44 C L J og 
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fixing the date involves such waiver. We do not quite see 
that an instalment decree should necessarily lead to such infer- 
ence. The decree might direct payment within six months and 
direct sale on failure, in which case, there is no need to infer 
that the parties agreed to waive the final decree. The extreme 
view taken in Ahir Pramanik v. Jahar Mahmud Mandal (1) 
that the procedure of O. 34, R. 5 is excluded in the case of con- 
sent decrees seems also to be unjustified. The whole question, 
we think, should be/whether or not the parties agreed to waive 
a final decree. If that is the right inference on the wording of 
the compromise decree a further final decree is unnecessary; 
otherwise, it 18 necessary. 

SUKHBIR SINGH vV. MANGEHISAR Rao, I L R 49 AIL 302. 

The point in this case was as to whether the custom | of 
Swayamdatta adoption was proved. It was held that 
such a custom was not established by showing that 
the Gwalior Durbar allowed such adopted sons to suc- 
ceed to jaghirs if the adoption took place with their - sanction. 
The Hindu Law being personal law, it might be open to the 
Gwalior Maharaja in his sovereign capacity to alter the law 
as to jaghirdars there being no clear distinction between legisla- 
tive and executive functions of the Sovereign in, these States. 
But no such thing could be predicated in a case like the present. 
The Gwalior Durbar did not purport to vary the rule of Hindu 
Law so far as such families were concerned. It only recognised 
the title of such adoptees if it chose. 





AL» BAHADUR v. RAFI-ULLAH, I L R 49 All 310.v 

Obviously there must be a slip in the headnote in this case. 
The Judges seem to follow the Madras view that O. 22, R. 4. 
applies to mortgage suits in the stage after the preliminary decree 
and before the final decree. The view leads to serious hard- 
- ship such, we think, as to require legislative interference. The 
Privy Council held in a recent case that a suit for partition 
could not be dismissed after preliminary decree has been passed. 
The same argument is applicable to mortgage suits after a pie- 
liminary decree for sale and it is quite open to argument that 
the right is no longer a mere right to sue but a right to have the 
decree carried out though it might not be execution as under- 
stood hy the Civil Procedure Code. 


1. (1907) IL R 34 C 6 
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Narain Das v. Coimman LaL, I L R 49 All. 321. 


The words “suspended payment” would seem to be a tech- 
nical term and involve an intention to stop payment to every- 
body and -not merely to one particular creditor either because 
liability to him is denied or for any other reason good or bad. 

But we do not quite see why the Court cannot act under 
S. 56 and direct the receiver to make good any loss sustained 
by it by his wilful negligence-or gross default. In the case of 
ordinary receivers in suits the Court does not become functus 
officio in this matter when for instance the suit is dismissed 
and as such the receivership comes to anend. A different con- 
clusion is not necessitated in either the language of S.56 or by 
general considerations. 





LacHMI CHAND v. LacHHo, I L R 49 All. 334. 


Three views are possible as regards the effect of surrender 
by a widow after alienation: (4) The surrender sweeps away 
the alienation. (#) It is not competent to her to surrender 
after having alienated the properties. (1%) The surrender is 
subject to the alienations made, that is to say that they are good 
for her life-time. 


Mr. Justice Page of the Calcutta High Court thought that 
the first was the right conclusion and on principle Mr. Justice 
Sulaiman feels inclined to that view but having regard to the 
trend of authorities he held the contrary. Boys, J., was in agree- 
ment with the general course of decisions. Mr. Justice Kumara- 
swami Sastri who took this view in Vatdyanatha Sastri v. 
Savithri Ammal (1) based the conclusion on the fact ¢hat sur- 
render is more or less a creature of judicial decisions and that 
it is open to Courts to impose conditions on its validity so as not 
to affect previous alienations. It might be open to comment that 
this line of argument is not applicable to gratuitous alienations 
but as gratuitous alienees might have made subsequent 
alienations for value, any such distinction would lead to 
further subtleties very much to be deprecated in an already 
over-complicated branch of law, thanks very largely to 
judicial decisions. 


\ 


P 1. (1917) IL R4.M 75 : 33ML J38 4R B). 
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Buusan ` Monan SINHA v, Raw GOBINDA GOSWAMI, 
I L R 54C. 179. 


The learned Judges have held in this case that the payment 
of interest by a purchaser of the equity of redemption will save 
time not only against himself but also against the mortgagor 
under S. 20 of the Limitation Act. The point is fairly well 
settled in this country and in England where after the decision 
of the Court of Appeal in Lacey In re, Howard v. Light- 
foot (1), the question is no longer open to doubt. It must 


be noticed, in this connection, that the language of S. 19 of the. 


Indian Limitation Act regarding the person by whom the 
acknowledgment has to be made for the purpose of enlarging 
time is more restricted in its scope than that of S. 20 (1) relat- 
ing to the payment of interest. It may be mentioned here that 
so far as the English Law is concerned, no difference has been 
recognised between the persons by whom an acknowledgment 
can be made and those by. whom a payment of interest can be 
made for the purpose of saving limitation. See Read v. 
Price (2). Coming to the expression used in S. 20 (1) “the 
person liable to pay the debt, etc.,” it is substantially the same 
as the words used in the English statute regarding acknowledg- 
ments which are “the person by whom the same shall be paya- 
ble” in S. 8 of the Real Property Limitation Act qf 1874. That 
both the expressions have the same meaning was laid down by 
Farwell, L. J., in Lacey In re, Howard v. Lightfoot (3). 
Again the expression “by whom the same was payable” has been 
held to be one of extended signification not merely denoting 
the persons who are legally bound by contract to pay the inter- 
est, but all persons against whom the payment may be enforced 
by any action or suit and by whom interest may be payable as 
in a redemption suit. See Bolding v. Lane (4). To the 
same effect were the observations of Buckley, L. J., as he then 
was, in Lacey In re, Howard v. Lightfoot (5) where the learned 
L. J. observes after referring to ` Roddam v. Morley (6) 
that it refers to all others as well who could be reached for the 
payment and the case before the Court of Appeal was one where 
the payment of interest by a devisee of the charged property was 
held to save time even against devisees of uncharged properties. 
So, seen from every point of view, the conclusion of the 
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.1. (1907) 1 Ch 330.. 2. (1909) 2 K B 724 (C. A.). 
3. (1907) 1 Ch 330 at 345. 4. (1863) 1 De J & S 133. 
5. (1907) 1 Ch 330 at 354, = 6. (1857) 1 De G& J, 
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learned Judges in the case under notice is the only’ one possible 
in the law. We would in this connection draw’attention,'to a 
yery, thoughtful article considering all the: aspects | of the.ques- 
tion in 32 M L J. 1 (Journal) and dontinued in,34 M. T: Jesil 
(Journal) “where all the English and Indian statutes and, deci- 
sions are reviewed and., discussed. — a T 


+ 
et 





GANESH TAVANAPPA v. TATYA BHARMAPPA, I L R 51 

B. 236. | 
< The learned Judges have held in this case that — dia a 
plaint is.filed in an inferior Court by undervaluing the, claim 
and paying a deficient court-fee and on objection raised by the 
defendant it is found that an insufficient court-fee has been 
paid and that if the suit is properly valued and proper court-iee 
is paid, the suit will have to go before a higher Couft, the 
inferior Court has no jurisdiction to call for the additionul 
court-fee or dismiss the suit under S. 10 of the Court-Fees 
Act and that its only power is to return the plaint for presenta- 
tion to the proper Court. Notwithstanding the full considera- 
tion: which the question has received by the learned Judges, we 
are not clear that their conclusion is more acceptable than that 
laid down in the observations in Kandasami Goundan v. Subbat 
Goundan (1) though it must be admitted that it does not appear 
that the question was considered in the latter case with reference 
to the provisions of the CourtFees Act. It seems that on a 
close reading of Ss. 6, 9, 10 and 28 of the Court-Fees Act, the 
better view is that adopted by the single Judge in the Madras 
case. When a plaint is sought to be filed in a ne, 6 
requires that the proper court-fee must be paid on it before it 
can be filed by the court. If, however, the court files it by 
mistake or inadvertence, the judge may order under S. 28 that 
it should be stamped as required by law. If the court has 
reason to think that the market value or the nett profits on 
which the fee has been paid has been wrongly estimated, the 
court to which the plaint is presented is empowered under S. -9 
to investigate into the question. If as a result of the investi- 
gation, such. court finds that the amount has been wrongly 
stated in the plaint, the court which made the investigation and 
to which the plaint was presented is empowered to call-for the 
additional court-fee payable thereon within, a time.to be fixed 


noe 4s (1983) 46M L J 345, 
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by. it and on the failure of the plaintiff to pay the same, it iS 
provided by.S. 10 that the suit shall.be dismissed. -We ven- 
ture to submit that the action contemplated:all along. thé process 
ig that-of the-court ta whiche the plaint is presented ‘for ` ‘Sling 
which is referred to as “the court” in’ both Ss. 9 and 10.. 

so, it seems clear that the dismissal contemplated. is by Pe 
court under sub-section II of S. 10. . There is nathing to 
warrant the reading in of words “having jurisdiction to . try 
the suit” into any one of the sections referred to. If, as a 
result of the proper valuation being placed on the suit, it turns 
out to'be beyond the pecuniary limits of the receiving court, it 
has always the power and is under a duty to return the plaint 
for presentation to the proper court and the party would lose 
nothing as the court-fee would be given credit for in the pro- 
per court as laid down in Visweswara Sarma v. Nair (1) and 
Prabhakar Bhat v. Vishwambhar Pandit (2). After all, the 
whole question reduces itself to the consideration as to the 
court which: has to collect the fee due to the crown on the plaint 
and the scheme of the Act points to its being the court receiving 
the plaint originally having the power to collect it. - There 
seems to be no hardship or inconsistency with the provisions of 
the Civil Procedure Code, in construing the provisions of the 
Court-Fees Act according to their apparent tenor. | 





KRISHNAMURTHI v. KRISHNAMURTHI, I L R 50M. 508: 
53 M LJ 57 (PC). 

This is a case of the very highest importance: It settles 
a point which has been the subject of several Full Bench judg- 
ments. The question is as to how far arrangements made 
with the concurrence of the natural father of an adopted son 
prior to adoption are binding on him. The conclusions arrived 
at by their Lordships may be summarised as follows: If the 
arrangements take the form of dispositions inter vivos before 
the adoption and are made by the adoptive father they, are 
absolutely binding and apart from any concurrence on the part 
of the natural father. Similarly even if the dispositions are 
by will, if the adoption by the widow is by force of the authority 
given in the will, the dispositions are equally binding because 
the dispositions take effect before the adoption. There too 


l; (1911)I L R 35 M 57 : 21 M L J 533(F B). 2.+ (IBI L R8 B3, 
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the consent of the natural father is immaterial. Arrangements 
by adoptive father by means of a will which would come into 
effect only after adoption (the adoption being by himself during 
his life-time) or arrangements entered into by the widow when 
adopting a boy would be binding: 


(i) If the arrangement is for making provision for 
the widow during her life-time even though the interest of the 
adopted son is postponed till after the life-time of the widow ; 


(it) and if it has the assent of the natural father to it, 
such assent being regarded as evidence of its reasonableness. 
If the arrangements involve the creating of absolute rights in 
the widow or in strangers, the arrangement would not bind the 
adopted son though it may have been assented to by the natural 
father and might otherwise be reasonable or proper. 


Arrangements by will are somewhat of an anomaly for 
the obvious reason that they can be revoked by the testator but 
they seem to be valid according to their Lordships if they 
are designed for the limited purpose indicated above. Ag the 
whole, think seems to be supported on the basis of custom, the 
question as to how it would fit in with the general theory as to 
the incapacity to make wills becomes immaterial. 


We have had a somewhat similar divergence of view as to 
the legal possibility of the karnavan renouncing his position as 
karnavan the doubts finally being resolved in favour of the 
existence of such power. Here it has been the other way about. 





e 
SRI THAKURJI v. JAIKALI Kunwar, I L R 49 All. 329. 


Difference between slow erosion and accession to another 
estate on the one side and violent carrying away of a portion of 
the`estate and reformation in situ is very well recognised. 
While in the one case the owner loses his rights in the other he 
regains his as soon as the land re-appears. 
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NINGAPPA MARBASAPPA ..v, GYANAJI_.. POMAJI, 
IL R 51 Bom. 231 anp LAKHMIDAS AND Co. v. Sm D. J. l 
Tata, I L R 51 Bom. 247.. 


After the enactment of Act II of 1927 by ihe Indian cnn 
lature which was intended to nullify the decision of the Privy 
Council in Dayal Singh v. Indar Stngh(1)the confusion caused 
by that decision is at an end and if the case under notice came 
up later, it would not have been necessary to consider or specify 
the limits of the rule laid down by the Privy Council in that 
decision. It will also serve no useful purpose to bring- out: the 
fallacy underlying it. No doubt as the learned: Judges were 
constrained to do in Ningappa Marbasappa v. Gyanaji Pomayi 
(2), if the decision of the Privy Council had stood by itself, the 
Courts in India would be bound to follow it whatever their 
own view on the question may be. There can be no doubt that 
the enactment is retrospective in its operation, by reason of its 
express provisions and its remedial character, if not also be- 
cause it affects procedure as its effect is to affect documents being 
given in evidence under S. 49 of the Registration Act. It_ 
would still be a question how far the retrospectivity will affect 
the final decisions given before the amendment of the Registra- 
tion Act. Compare Guardians of Bath Unton v. Guardians of 
Berwick-upon-Tweed Union (3). ° 





VEERABHADRAYA V. ZAMINDARS OF VALLUR, I L R SC M. 
201 : 52ML J 38. 

Whether land once proved to have been ryoti Jand can be- 
come private land is a question over which opinion seems to be 
sharply divided ; on one side we have Sir John Wallis, C. J. 
in Zamindar of Chellapalli v. Somayya (4), Napier, J., in 
Zamndar of Nusvid v. Lakshminarayana (5) and Spencer, l., 
on the other we have Mr. Justice Seshagiri Aiyar in Zam#ndar 
of Chellapalli v. Somayya (4), Mr. Justice Sadasiva Aiyar 
in Zamindar of Nusvid v. Lakshminarayana (5) and Abdur 
Rahim and Burn, JJ., in Sreemantha Raja Yarlagadda Malhkar- 
juna Prasada Naidu v. Subbiah (6). In this Mr. Justice 
Krishnan and Mr. Justice Venkatasubba Rao throw in their 
weight with the former. Whether the one view is right or the 
other, there is no question that there can be no such conversion 

(1926) LR 35 I A 214-51 ML J 788 (P C). 
2. ie ee a. 3. (1892) 1.Q B 731 at 734. 
~e 4, (1914) I L R39 M 341: 27 M L J 718. 


5. (1921) I L R 45 M 39- 42 M L J 161. 
6. (1919) 39 M L J 277. 
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after 1st July, 1898. That seems to be common ground. In 
S. 185 the Legislature has clearly indicated that evidence of 
letting as private land after that dąte is of no avail for showing 
that the land is private land; in other words, the dealing ii 
it all to be effective, must be before that date. The Judges that 
hold the view that there cannot be such corn- 
version at al rely mainly on the indication 
afforded by this section and ‘S.8 which enacts 
that whenever before or after the Act the entire interests of the 
land-holder and the occupancy ryot have become united in one 
person such person shall have no right to hold the land as a ryot 
but shall hold it as landholder. The reply given on the other 
side is that even private land is held by the landholder as- such 
and not as aryot. The only restriction recognised on other 
side is that indicated by S. 185. But for S. 185, their Lord- 
ships would have been prepared to hold one should fancy, that 
the conversion could have taken place even after the Act. The 
Act is so badly drafted that it is impossible to say what the Legis- 
lature had in mind when enacting this or that section and it is 
hoped that the matter will be made clear when 
the work of revision of the statute is taken up. 

The difference between ryoti land and private land is that 
while lettingeout is the mode of enjoyment of the former, pri- 
vate cultivation is the mode of enjoyment of the latter, letting 
being only temporary. While there is so much difference of 
opinion as to the possibility of conversion of ryoti land into 
private there is none as regards the legal possibility of the reverse 
process. WHen the reverse is set up, it is open, according to 
their Lordships, to rebut the contention by producin® leases 
subsequent to 1908 that show clear indication of an intention to 
retain the old character. Whether protestations to the contrary 
notwithstanding, land which has been for considerable period of 
time lét to tenants without any disclosed or provable intention of 
resuming private cultivation should not be regarded as having 
shed „its original character of private land, is a question which 
might have but has not been raised. 





P 


RAMAN CHETTIAR v. TIRUGNANA SAMBANDAM, I L R 50 
M 217 :51 MLJ 869. 

While noticing Nallaka Venkatasami v. Rajam Viranna(1) 
we pointed out that the decision was not reconcilable with the 
judgment of the Privy Council in Gangapershad Sahu v. Maha- 


1, (1921) I L R 45 M 420 - 42 ML J 333. 
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rani Bibi (2) and that is the view. which the Bench in this case 
takes. The alienee is entitled to act upon the sanction by a 
competent Court unless of eourse he was himself guilty of 
fraud or underhand dealing. If he was himself aware of very 
relevant circumstances which to his knowledge have not been 
placed before the Court the sort of fraud upon the Court to 
which Garth, C. J., refers in Stkher Chund v. Dulputty Singh 
(3), whether the minor could avoid the sale is doubtful. 





VIBUDHAPRIYA THIRTHA SWAMIAR u. LAKSHMINDRA 
THIRTHA Swamper, I L R50 Mad. 497 :53M LJ 196 (PC). 


It is usual for the Pariyaya Mutt at Udipi to feed the Brab- 
min pilgrims visiting the place and this process sometimes in- 
volves borrowing. Krishnan and Ramesam, JJ., ruled that 
such feeding was not compulsory, and that it was the duty of 
the Matadhipathis to keep within the limits of their available 
income and that the lender had no right to proceed against the 
succeeding head for the debt. While not disagreeing from 
the learned Judges that feeding might not be compulsory in 
the sense they could not stop it, seeing that they could not do 
so without violence to popular sentiment their Lordships up- 
held the borrowing. Say their Lordships “what their Lord- 
ships have to see in this case is, firstly, whether the debts were 
contracted by the deceased Swami for his own purposes or for 
the purposes of the temple and in discharge of the duties under 
which he lay in the performance of the worship and feeding of 
pilgrjms and secondly, whether the moneys borrowed were legiti- 
mately applied for those purposes.” The decision cannot be 
said to have laid down any new principle but their Lordships 
substitute for the strict cast iron sort of rule laid down by the 
learned Judges a somewhat elastic and less rigid rule. The 
test is not whether the Swami was bound to act in the manner he 
did—the question rather is whether it was proper for him to 
have so acted—a rule which is applied in the case of minors. 
Guardians occasionally borrow for the marriage of the minors. 
If the test applied by the learned Judges to Mutts were applied 
to such borrowings the borrowing could under almost no cir- 
cumstances be justified. What one may call the necessary 
expenditure at a marriage could not come to more than a few 
rupees. The rest is customary expenditure, expenditure which 
ordinary people consider properly incurred in connection with 
marriage. “Their Lordships dissent from the criticism of 

CIT CSW (PCY, 
3. (1879) IL R5C 363. 
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.Justice Ramesam on-reliance upon custom or ancient practice as 
‘Justification for the course adopted by the Swami. 

A portion of the borrowing itt the case was for re-building 
the dining hall connected with the Krishna Temple.: The 
learned Judges were very meticulous as to the comparative size 
of the old and new buildings and disallowed the expenditure on 
the ground that though the rebuilding might be necessary, en- 
larging the building could not be considered a necessity. This 
aspect of the case did not appeal to their Lordships, very rightly 
we should think. If rebuilding was a necessity, the mere fact 
that the new buildings were slightly bigger than the old or more 
substantial than the old could not affect the question. It is 
possible of course to be culpably extravagant but short of that, 
to meticulously weigh the old and the new proportions is, we 
think, as their Lordships apparently hold, not justifiable 

Their Lordships direct however that the decree should be 
against only the incomes of the Mutt. Though as early as 
Prosunno Kumari Debya v. Golab Chand Baboo (1) 
their Lordships adopted this course and in Srimath Daivasika- 
nani Pandara Sannadhi v. Noor Mahomed Rowthen (2) that 
kind of decree was passed and in NaWayappa Pillai v. Ambala- 
vana Pandara Sannadht (3) Mr. Justice Subramania 
Aiyar. specially emphasised that that is the only sort of the de- 
cree that can ordinarily be passed. A somewhat 
discordant note was struck in Sreemath Daivasikamani Pandara 
Sannadht v. Palaniappa Chetty (4) and it is gratify 
ing to find „the Privy Council emphasising that . that 
is the decree that should be passed both in this case and in 
Niladri Sahu v. Mahant Chaturbhuj Das (5). ° Their 
Lordships pass a decree in these terms “The Trial 
Court should appoint a Receiver for the rents and issues 
of the Mutt proper and the proceeds from offerings, etc., and 
after payment of the expenses connected with the Mutt and the 
performance of the ceremonies and festivals and a reasonable 
provision for the maintenance of the Matadhipathi, the balance ~ 
should be applied in discharge of the plaint debt”. On the one 
side, it provides sufficient check on prospective lenders and on 
the other it affords reasonable protection for honest creditors 
who if their claims are reasonable have a not unremote chance 
of ‘realising their dues. 

1. (1875) LR2LA 145. 2. (197) IL R31M 47: 17ML J 553° 
3. (1903) IL R 27 M 465 at 472: 14 M C J 81 (F B). 


4. (1910) IL R°34 M 535 : 2 M L J %9. 
5. (1926) IL R 6 Pat. 139 : 51 M L J 822 (P C). 
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. x. ARUNACHELLAM v. Davi, I L R 50 M 239 : 51 ML J 671. 
: . The distinction made in this case between a completed act 
and a threatened act restricting the operation of S. 80, C. P. C., 
to cases of completed acts-can no longer be sustained in view of 

the latest pronouncement of the Privy Council in Bhagchand 
Dagadusa v. Secretary of State for India (1). 





Manomep Kassim & Co. v. SERENI Pakik BIN AHMED, 
-L.L-R 50 M. 261 : 52M LJ 240 (F. B.). 

-There are two clauses of S. 13, Civil Procedure Code; one 
says that a foreign judgment which is not passed on ‘the.merits 
cannot be.sued upon; another that a judgment which is opposed 
to matural-justice cannot. A judgment passed on default 
-of appearance: by:the defendant without any evidence being 
-taken, it was contended in this case, came within the first clause 
and accordingly could not be sued upon and the Full Bench up- 
‘held -the contention overruling Janoo Hassan v. Mahamad 
Ohuthu, (2). In England, such a judgment can apparently 
be sued upon. Here in India, the first clause above réferred 
to thas-been:held by the Privy Council in Keymer v. Viswa- 
natham ‘Reddi (3) .and Oppenheim and Co. v. Mahomed 
Haneef (4):to bar suits upon such judgments. The distinc- 
ion made in Janoo Hassan v. Mahamad Ohuth@ (2) between 
-a case where.the defendant might have if he pleased set up a 
defence and the case where the defence was made and was 
‘struck out was not accepted by the Full Bench. If-without 
notice at all, the decree is passed, ‘then it would offend the 
‘next clause, that is to say, it would be against natural justice - 
-as‘som® judgments i: absentia of the French .Courts under 
‘French: Procedure have been held to be. Mr. Justice Venkata- 
subba Rao is of opinion that whether the decree is passed 
ex parte after taking evidence or without, the result is 
the same. Here Mr.Justice Krishnan does not agree with bim. We 
should think -that.a judgment rendered on evidence produced by 
the plaintiff.though no doubt in the absence of-the defendant 
owing to the latter’s default, cannot be -said to be not delivered 
on the merits of the case. It.may be a decision rendered after 
an inadequate trial but it cannot be saidtto be a decision not. on 
che merits at all. 


1. (1927) P C176: 53 ML J81 (PC). 
2, (1924) I L R 47-M 877 : 47-M L J 356. 
3. (1916) 1L R40 M 112: 32M LJ 35 (PC). 
4. (1922)'I L R 45 M 496 ; 43 ML J 422 (PCO). 
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SOGAIMUTHU PADAYACHI v. Kina-Emprror, I L R 50 M 274. 


One question that arose in this case was as to the admissi- 
bility of a statement of the accused that he buried the Stolen 
property somewhere when he himself points out the property. 
On this point all the three Judges seem to be agreed that the 
whole statement is admissible and could be used to show both 
that the property is stolen property and that it was buried by him. 
S.27 says: “Provided that when any fact is deposed to as dis- 
covered in consequence of information received from a person 
accused of any offence in the custody of a Police Officer so much 
of such information whether it amounts to a confession or not as 
relates distinctly to the fact thereby discovered may be proved.” 
It is obvious from the language of the section that the whole in- 
formation that precedes or leads to the discovery is not admissi- 
ble but only so much “as relates distinctly to the fact thereby dis- 
covered”. To start with, something must be discovered by the 
statement. When the accused himself produces a thing after 
making the statement, can it be said that it is a discovery by 
reason of the statement. The discovery is his own act and 
not necessarily connected with the statement. That apparently 
is the view taken in an earlier case in Criminal Law Journal 
referred to ‘in the judgment of Mr. Justice Devadoss. But any 
act of the Pelice intervening between the statement and the 
finding would be sufficient to make it a discovery. Their ask- 
ing the accused to produce it and his produc- 
ing it for instance would make it a discovery 
by the Police so that we agreethat there is not 
much point in the distinction made unless it could be said in any 
particular case, that the whole thing, the statement and tthe pro- 
duction is a voluntary act of the accused without any persuasion 
or pressure from the Police a somewhat rare and improbable 
event. 


As regards the portions of the statement that would be 
admissible also there is some difference of opinion. It is a 
bad state of affairs that the admissibility of a statement should 
depend upon the construction of the sentence uttered. For 
instance, if the statement ran thus: “I shot the man with a re- 
volver and I have hidden the revolver in the dungheap” the 
statement may not be admissible as to shooting, but if he said 
“The revolver with which I shot the man is here” the whole 
statement would be admissible. The construction of the sen- 
tence in the vernacular is so often different from that in English 
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and the exact words uttered by the accused are difficult to be 
reproduced. A more satisfactory rule is desirable. The 
important question on which the Judges differed in this case 
was as to whether the possession of certain properties alleged 
to have been stolen from the mutt by the deceased and admit- 
ted by them to be stolen property was sufficient evidence to find 
them guilty of murder. It cannot be said that there was much 
difference between the Judges as to the principle of law appli- 
cable. The question was more of appreciation of evidence. The 
ultimate conclusion of Mr. Justice Spencer was that there is 
nothing to show that the murder and the theft were parts of the 
same transaction and that in the absence of such evidence posses- 
sion of stolen goods would not be evidence of murder. Possession 
of stolen goods unaccounted for might be evidence of theft or 
receipt of stolen property but the inference of murder from 
such possession even if murder and theft are parts of the same 
transaction is somewhat violent and though there is nothing 
in the Evidence Act to restrict the Court to any particular kind 
of evidence one can well appreciate the hesitation shown by 
the learned Judges in basing any conclusion as to murder on 
such possession. 





KaNNAN v. AVVULLA Haji, I L R 50 M. 403 252M LJ 1. 


On the question as to whether there can be a step-in-aid 
of execution when there is no pending application for execution, 
conflict seems to be thickening. On the one side we have this 
case and Sankara Natnar Pillai v. Puthiya Veettid Thangamma 
(1) and C. M. A. No. 120 of 1923; on the 
other we have Kuppuswami Chettiar v. Rajagopala Aiyar (2) 
(Ayling and Venkatasubba Rao, JJ.) and C. M. S. A. 
No. 170 of 1925 (Wallace and Thiruvenkata Achariyar, JJ.). 
We must confess, we prefer the view taken in the former set of 
cases. 


The other point in this case was as to whether an applica- 
tion for delivery of possession by a decree-holder-pur- 
chaser under O. 21, R. 95 is a step-in-aid of execution of the 
decree. The argument of the Allahabad High Court in Mots 
Lal v. Makund Singh (3) on this matter proceeds thus: Taking 
possession is as much a step-in-aid of execution as taking out 

1. (1921) I L R45 M 22:41 ML J 374. 


2. (1921) IL R45 M 466 : 42 ML J-303. 
"3. (1897) I L’R 19 A 477, , 
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the sale-proceeds. -If-the-lattér is a step-in-aid,- why-not the 
‘former? The Calcutta High-Court, curiously enough, does not 
“decept the position that taking out money is a step-in-aid but on 
the point in question -seems to agree with the High Court-of 
Allahabad in. Sariatoolla. v. Raj Kumar - Roy (4). 
They argue -that a` step-in-aid of execution may be 
as much in aid of an execution that has taken place:as in aid 
of an execution that has to take place. The Madras -High 
Court has been of opinion that both application to take out the 
sale-proceeds and application for delivery of possession are steps- 
in-aid which seems-to be a logically consistent position. -As 
regards the former, the-argument of the Punjab as-well as the 
Calcutta Courts:is there -would be no limitation for the decree- 
holder-applying: to: take out money and is the decree to be reviv- 
-ed by such applications at any time? But that is overlooking: that 
the decree is to be kept alive by some application within 3 years 
and a barred ‘application cannot-be revived by a step-in-aid 
taken more than 3 years after the last starting point. Once 
barred, the decree is ever-barred. The criticism is also open 
to the comment made in Koormayya v. Krishnamma Nasdu (5) 
that in deciding whether any particular act is 
or is not a step-in-aid of. execution, it is the nature 
of the act that must be looked to and not the time at which it 
may .possibly be done.- Another argument is that the order 
made would not be a judicial order or order that can be refused. 
‘This argument is not available in the case of an order for posses- 
sion which would be a decree and'an appeal and a Second Appeal 
will lie-from it. There is this difference between the old 
C. P. C. and the new that whereas under the old Code, S. 315, 
the purchaser has a right to get the money 
back, when he is deprived of ‘the property by 
reason of want of title, there is no such right 
under the new Code. The view taken in the cases above refer- 
red to that there must be a pending execution application before 
you can -talk:of an application-to take a step-in-aid would, if 
finally accepted, oneal offset the beneficial effect 
on the decision. 


4.. (1900) I L.R 27 C 709. i 
5. (1898)-DL R |7 M165 :'3 M L J 2%. 
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RAMSARAN MANDAR v. MAHABIR SAHU, I L R 6 Pat. 323: 
52 M L J 402 : 54 I A 55 (P. C.). l 7 

This judgment of the Privy Council is a technical one based _ 
on the form of the pleadings ħ the case. ~The suit was framed 
as an ordinary suit for specific performance of an agreement 
to sell, with an alternative claim for damages for breach thereot, 
such damages being assessed at the amount of the earnest money 
paid, with interest thereon. The junior members of the joint 
family were also added as parties to the suit but there was no 
allegation or proof that the agreement to sell the family land 
was for the necessity or benefit of the family. The father hav- 
ing died in the course of the proceedings, the sons and grandsons 
who were already parties to the suit were also recorded as legal 
representatives. Their Lordships held, in the circumstances 
that, the decree for return of the earnest money against the sons 
and grandsons cannot be sustained in law. Their. Lordships 
point out that the suit is not one for “money had and received” 
or for recovery of a debt. The claim for return of the pur- 
chase money paid as earnest is not strictly speaking a claim for 
damages. Under S. 54, cl-6 (b) of the Transfer of Property 
Act, the purchaser will even have a charge on the property as 
against the seller and all persons claiming under him with 
notice of the payment, to the extent of the seller’s interest, for 
the amount of the purchase money properly paid b¥ him in anti- 
cipation of the delivery of the property and for interest’on such 
amount. It may be a different question whether the statutory 
charge is operative in the facts of the particular case, as ~ the 
Bengal school of the Mitakshara Law does not permit a cò- 
parcener in a joint Hindu family to alienate even his undivided 
_ share. The judgment under notice is really based on the view 
that the nature and character of an action for return of purchase 
money with interest thereon is different from an ordinary action 
for damages for breach of an agreement to sell. Their Lord- 
ships point out that there was no amendment of the suit as 
originally framed even after the death of the original contract- 
ing party nor could such an amendment be ordinarily permitted 
as it would change the nature of the suit’ It was not possible 
either, to support the decree against the sons and grandsons on 
the basis of the Hindu Law doctrine of pious obligation to pay 
the debts of the father which are neither illegal nor immoral. 
Even that basis of relief will be one altering the nature of the 
suit and besides the parties must have had ai opportunity to 
rebut such néw cause of action. It may also be noted that the 
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Privy Council dismissed the suit altogether, on the above view 
of the pleadings, notwithstanding the fact that the plaint also 
contained a general prayer for such other relief as the plaintiff 
may be entitled to on the facts found. The decision, however, 
is not an authority for holding that the plaintiff cannot claim 
in the same suit a relief for damages for breach of contract 
against the father and for return of purchase money against the 
father and sons on the basis of “money had and received” and 
on the liability of a Hindu son based on the doctrine of plots 
obligation. A comprehensive suit with the necessary allega- 
tions both against father and son can be framed so as not to 
offend against the rules relating to joinder of causes of action. 





Ma TuauNe v. Ma Tuan, I. L. R. 5 Rang. 175 : 47 M 
LJ 618:511A1 (PC). 


The rights of parties in the above case depended upon the 
question whether there was a partition between a father and his 
children. A document which was in form a deed of partner- 
ship between the father and his children was in reality held by 
their Lordships to be a record of a division of rights and 
interests. S. 92 of the Indian Evidence Act was held by the 
High Court not to stand in the way of oral evidence being per- 
mitted to show that it was really a partition arrangement which 
was put in the form of a deed of partnership, both because the 
evidence was let in by a third person not a party to the document 
in questioneand also because what was attempted to be proved 
alitinde was not a variation or contradiction of the rms of 
the document. The Privy Council also holds that while subse- 
quent conduct of the parties to a contract reduced into writing is 
not admissible to vary or alter it, such conduct is admissible in 
evidence to explain or elucidate a contract open to different 
meanings. The distinction is real and noteworthy As observ- 
ed by Sir Lawrence Jenkins in Baijnath Singh v. Mahomed 
Hajee Abba (1) S. 92 “does not fetter the Court’s power to 
arrive at the true meaning and effect of a transaction in the 
light of all the surrounding circumstances”. On a review of 
the evidence and on the terms of the document, the Judicial 
Committee held that the document evidenced a partition between 
the parties thereto. 


1, (1924) 48 ML J 339 (PC). 
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MUNICIPAL CORPORATION OF RANGOON v. THE SOORATEE 
Bara Bazar Co., Lro., I L R 5 Rang. 212. 


This is an instructive fudgment as regards the validity of 
a bye-law made by a Municipal corporation under its statutory 
powers. It is now well settled that it is a general principle of 
construction that the sanction of Government does not render 
the bye-laws immune from the control of Courts as to their valid- 
ity. Even if under the statute itself, the bye-laws when made 
are to have the same effect as if they were contained, in the Act, 
there will be a difference between an enactment and a rule as ` 
regards the relative importance of the two in cases of conflict 
between them. There can, however, be no doubt of the Court’s 
jurisdiction to declare the invalidity of a bye-law where the 
statute requires the bye-laws as in ‘the generality of cases, not 
to be inconsistent with the provisions of the Act. 


The general test as regards the validity of a bye-law is “its 
reasonableness.”  Bye-laws have frequently been declared to 
be ultra vires on the ground of unreasonableness if they are 
found to be partial and unequal in their incidence as between 
different classes, if they are manifestly unjust, if they disclose 
bad faith, if they involve such personal interference with the 
rights of those subject to them as no reasonable, person could 
justify. It may also be noted that the Courts adopt a more 
benignant construction as regards the reasonableness of bye- 
laws made, by Municipal and Local Government bodies of 
Government departments functioning merely for the control and 
well-being of the public than in the case of bye-laws made by 
corpora¥ons engaged primarily as traders as, for instance, 
Railway Companies. It has been stated that in the case of 
public bodies “credit ought to be given to those who have to 
administer the bye-laws that they will be reasonably administer- 
ed” see Slattery v. Naylor (1) and Kruse v. Joknson(2).In the 
particular case, the Rangoon Council made a bye-law with the 
sanction of the Local Government imposing an Oppressive and 
prohibitive fee for the issue of a license for the holding of a pri- 
vate market and it was rightly held that the rule levying a high 
licensing fee was in reality a rule imposing an unauthorised tax 
and stra vires of the powers conferred on the Council. 





—— 


an a O et 
L (1888) 13 A C 446. 2. (188) 2QB 91. 
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SATYANARAYANA vV. SEETHAYYA, I L R 50 Mad. 417 : 52 
M L J 396. 5 

The question as to how far suspension of limitation can 
be recognised apart from the sections of the Limitation Act 
has been the subject of many decisions and opinion has been 
fairly precipitating to the conclusion that it cannot. That is the 
opinion expressed by the majority of the Full Bench in 
Muthu Korakkai Chetty v.. Madar Ammal (1) though 
on their view as to the facts of the particular case 
„it was unnecessary to return an opinion on the question refer- 
red. The basis of the judgment in Nrityamoni Dassi v. 
Lakhan Chandra Sen (2), according to that opinion, is to be 
found in S. 14 of the Limitation Act liberally 
interpreted. In partition actions, the defendant 
is in the same position as a plaintiff and the period during which 
he is actually pressing his claim and especially the time that 
intervenes between the passing of a decree in his favour and 
the cancellation of the same could legitimately be deducted 
under S. 14. The majority of the Judges are however for 
liberally interpreting wherever possible the startirig point ol 
limitation in the third column by dating the cause of action 
from a date when the litigation as regards the subject-matter is 
ended. Where it is not possible so to interpret the Article, the 
party is without relief. In this case, there was only a suit fora 
dedlaration that a pro-note has no consideration and was vitiat- 
ed by fraud, etc. There was no means of interpreting the Arti- 
cle of limitation applicable, vis., Art. 73, so as to give effect to 
the principle for the limitation starts under that Article from the 
date of the pro-note. There was the further circumstance that 
there was no impediment to the plaintiff suing on the pro-note 
during the pendency of the suit. The latest decision 
of the House of Lords holding that the fact that a person was 
declared a lunatic and was treated and confined as such would 
not suspend limitation against the public officer who was respon- 
sible for such confinement, etc. Harnett v. Fisher 
(3) shows that no such general equitable prin- 
ciple as was sought to be evolved by Mr. Justice 
Sadasiva Aiyar in the Full Bench Case in Muthu Korakki 
Chetty v. Madar Ammal (1) and certain other Judges is 
„recognised. 
e a RMETIGS. 

2. (1916) ILR4 C660 : DML J 529 (P Soa 
3. (1927), A C 574. ; 


— 
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Bat Jivi v. NarsincH LALBHAI, I L R 51 Bom. 329. 

This decision raises once more the question as to the de- 
fences open in a suit for restitution of conjugal rights hetween 
Hindus. The answer to the question depends largely on the 
basis of the claim in such a suit. The learned Judges seem 
to suggest that the origin of the action was one borrowed from 
the old ecclesiastical courts in England which administered 
the canon law between the husband and wife. That canon 
law as such has no binding force between Hindus can 
readily be conceded and what really applies between Hindus 
in the regulation of marital relations is the Hindu Law. Indeed, 
this was laid down most clearly in Moonshee Busloor Ruheem 
v. Shumsoonmssa Begum and Jodonath Bose v. Shumsoom 
nissa Begum (1) by the Privy Council half a century ago, 
where their Lordships held that in actions’for restitution of 
conjugal rights between Mahomedans it is the Mahomedan 
Law that applies. After the decision in Binda v. Kaunstla (2), 
where Mahmood, J., examined the question in all its fullness, 
it is no longer open to doubt that restitution of conjugal rights 
was not unknown to Hindu Law and that in such an action 
it is the rules of Hindu Law that are enforced. As often 
happens in enforcing the rules of Hindu Law, it is not easy to 
disentangle and distinguish rules of law from mgral and spiri- 
tual injunctions. The right under the Hindu Law Texts of 
one spouse to the company of the other and of the exercise of 
the marital rights have been held to be legal and not merely 
moral or spiritual injunctions and the courts can therefore 
give effect to them in an action for the restitution of conjugal 
rights. In this connection we may submit that a suit for the 
restitution of conjugal rights cannot easily be assimilated to 
one for specific performance. Whatever justification there 
was in the Mahomedan Law under which marriage has many 
elements of a contract as observed in Moonshee Busloor 
Ruheem v. Shumsoonnissa Begum and Jodonath Bose v Shum- 
soonnissa Begum (1) there seems to be no basis for it in the 
case of a Hindu marriage which is a samiskara or sacrament. 
Consequently what are enforced by the Court in a suit for resti- 
tution of conjugal rights are the rights and obligations flowing 
out of the relation of husband and wife under the Hindu Law 
Texts. The contract to marry having resulted in a 
marriage, it is not easy to see whether there. is any scope for 


1. (187 11 MIA 551. 2. (180) IL R 13 A 1%. 
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a suit for specific performance. Once the nature of the suit 
is clearly understood that it is one to enforce the obligations 
flowing out of the married status ynder Hindu Law, it is neces- 
sary to consider what under Hindu Law are the defences to a 
suit for restitution. Mr. Justice Mahmood has referred in 
the above case to the obligation of the husband not to forsake 
his virtuous wife and also to treat her with kindness and affec- 
tion. It may be open to question whether the failure of the 
husband to observe these injunctions may not furnish a de- 
fence to an action for restitution of conjugal rights. There 
are, however, the texts which impose on the duty to look upon 
her husband as divine who is cruel to her and addicted to bad 
ways. The Hindu Law being thus not clear as to what defences 
are available, courts have applied the rules of the English law 
only as rules of justice, equity and good conscience. It there- 
fore follows that the English rule as to “legal cruelty” being 
the only defence to a suit for the restitution of conjugal rights 
does not apply to Hindus, in all its rigour. In Kondal Rayal Red- 
diar v. Ranganayaki Anmmal (3) the learned Judges held that 
the strict rule of English law on this question should not be ap- 
plied among Hindus.The Privy Council pointed out in Moonshee 
Busloor Ruheem v. Shumsoonnissa Begum and Jodonaih 
Bose v. Shumsoonnissa Begum ( 1) that other grounds of 
defence may be open among Mahomedans. Even in Dalar 
Koer v. Dwarka Nath Misser (4) and Babu Ram v. Musam- 
mat Kokla (5) grounds other than cruelty have been recognis- 
ed as defences among Hindus to a suit for restitution of con- 
jugal rights... What those grounds are have not been enunciat- 
ed anywhere with clearness and definiteness. It may how- 
ever, be said that under the decision under notice a husband will 
not be entitled to restitution of conjugal rights when he desert- 
ed his wife for no justifiable cause and the object of the suit 
was not bona fide to resume marital relations but only to defeat 
her claim for maintenance. 


Umep Mar v. Ceann Mau, I L R 54 C. 338: 52 M LJ 
368 (P C). 

This being a decision of the highest tribunal will naturally 
be canvassed earnestly and it is therefore necessary to clearly 


1. (187) 11 MIA 55i. 3. (1923) I L R46 M 791 : 45 M L J185. 
4, (1905) IL R 34 C 971, 5. (1923) I © R 4 A 210. 
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understand the limits especially as S. 115 has been a fruitful 
source of conflict of decisions in this country. The proper- 
ties which formed the subjeet-matter of the suit were claimed 
by the plaintiff to have been mortgaged to his predecessors-in- 
title hy the owner and purchased by thém in execution of a 
decree on the mortgage. The plaintiff alleged that the defend- 
ant had no title to the property and sought to recover the same 
from him. It is difficult to follow their Lordships when they 
say that for the purpose of deciding as between the plaintiff 
and the defendant whether the suit properties were comprised 
in the mortgage, the original mortgagor must be a party to the 
suit. Although any decision as between the plaintiff and the 
defendant whether the properties were included in the mort- 
gage or not will not bind the mortgagor, it is not easy to see 
how the mortgagor is a necessary party to the suit between two 
different persons. Any expressions which fell from their 
Lordships on’ this question cannot be understood to have any 
general application, as their Lordships have clearly restricted 
themselves to the particular circumstances of the case, though 
it is by no means clear what the Circumstances are. 

On the other question, however, whether a decision of a suit 
in the absence of the necessary parties to it is a material irregu- 
larity in the exercise of jurisdiction within the ternfs of S. 115 
of the Civil Procedure Code this pronouncement of their Lord- 
ships in the affirmative will set at rest all doubts on the matter. 





SHIBBI V. HARDHIAN SINGH, 1 L R 49 All. 379. 

This is an obvious case. The plaintiff who had been party 
defendanf in the suit on the mortgage had been exonerated 
from the suit on the ground that he set up a hostile title which 
could not be investigated in the mortgage suit. As against 
the others the mortgage suit was decreed and the property was 
sold. The decree-holder himself purchased the property and 
got symbolic delivery. The present plaintiff then put in a 
claim under O. 21, R. 100 but the Court rejected the claim on 
the ground that she had not been dispossessed at all. The 
present suit was, accordingly, brought for a declaration 
that she was entitled to the property on the 
footing that she was in possession or, in the alternative, for 
possession of the property on the footing that there was a 
subsequent dispossession, subsequent, that is after the order on 
the claim petition. In either view S. 47, C. P. Code, could not 
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be a bar to the suit. Neither of the reliefs was such as could 
be obtained in execution, and execution also had been completed 
and had in no way affected ethe plaintiff. Her present 
cause of action was one totally unconnected with the execution 
and based upon an event that happened after the completion of 
execution. It was as if a holder of a decree for possession obtain- 
ed possession but was subsequently dispossessed by the defend- 
ant. In that case he could not further execute the decree, his 
only remedy being to sue on the new cause of action nied 
D the subsequent dispossession . 





SALIK Ram v. WALI AHMED, I L R 49 All. 388. 

Whatever the difference of opinion as regards precise 
effect of party offering to take an oath withdrawing without 
good reason, there is none whatsoever as to the conclusive effect 
of the oath taken in accordance with the agreement, even 
though the party agreeing to be, bound resiles from the agree- 
ment. Equally the Courts are agreed that upon good cause 
shown the party agreeing to be bound may be permitted to 
withdraw from the agreement. It is somewhat difficult to 
formulate the grounds for which the party may be allowed 
to withdraw. 





Tae Sours INDIA INDUSTRIALS v. NaARASIMHA RAO, 
ILR50M 372: 52MLJ 199. 


The decision is an equitable one but it is difficult 
to reconcile it with S. 22, Limitation Act or O. I, R. 10, Civil 
Procedure Code, cl. (5). The general principle no doubt is 
that the Court adjudicates on the state of the affairs at the date 
of the plaint or application. It is on -this principle that 
limitation is prescribed for applications and suits and not to 
orders. But S. 22 seems to go out of the way and date limita- 
tion as on the date when the defendant was made a party. This 
18 in plain contravention of the-general theory but the difficulty 
lies in reconciling the wording of S. 22 with the appa of 
the penctal theory to ‘this case also. 
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MATHURA KurMI v. JAGDEO Sinca, I L R 49 All. 405. 

Here the point that arose for decision was the ever-recur- 
ring point as to the legal effect of a saledeed and an agree- 
ment to reconvey, whether it was a sale or a mortgage. The 
feather that turned the scale in this case was the fact that no 
outer time limit was fixed for paying the money and getting 
the reconveyance. In the language of the Privy Council in 
Narasingerji v- Parthasaradhi Rayanam Garu (1) “clearly, 
therefore, and within the intendment of the documents thei- 
selves, time is not of the essence in this matter; so soon as that 
is established all pretence for holding this ostensible sale and 
re-purchase to be anything else than a mortgage by conditional 
sale disappears”. There can be a lawful agreement to sell 
without a time limit but it is the essence of the agreement to 
reconvey that after the time limit has expired, the party in 
default has not the right to demand a reconveyance and if this 
essential element is lacking, the inference that it is a mortgage 
almost inevitably arises upon the facts. 

The angle of vision with regard to these documents has 
completely changed since Narasingerji v. Parthasaradhi Raya- 
nam Garu (1). Their Lordships’ disinclination to accept the 
course of decisions in this country based upon Balkishen Das 
v. W. F. Legge (2) as correct without rfore discus- 
sion is more or less regarded as amounting toa 
disapproval of: them. This view receives consider- 
able support from the reasoning of their Lordships in Baijnath 
Singh v. Mahomed Hajee Abba (3). Their Lordships say 
thus: “It is true as laid down in Balkishen Das ~v. Legge (2) 
ihat under S. 92 of the Indian Evidence Act as between the 
parties to an instrument, oral evidence of intention is not. ad- 
missible for the purpose, either of construing deeds or of 
proving the intention of the parties. But in the view their 
Lordships take of the circumstances of this section, the sec- 
tion and the ruling have no application to it. The preamble 
to`thè Evidence Act recites that it is expedient to consohdate,: 
define and amend the law of evidence and S. 92 merely pres- ` 
cribes a rule of evidence; it does not fetter the Court’s power 
to arrive at the true meaning and effect of a transaction in the, 


light of all the surrounding circumstances.” This is more or 
less getting rid of Balbishen Das v. Legge (2). Their 
1. (1924) 1 4 a ML 


2. (189) LR2IA53:-ILR22A 149 (PC). 
3. (1924) 48 M L J 339 (P C). i 
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Lordships’ dicta cannot mean that the Court can come to the 
conclusion on the effect of the transaction on materials not 
permissible under the law to be used. Apparently what their 
Lordships mean is that a document which having regard to the 
course of business tn this country, is an equivocal transaction, 
may be assigned its true legal character by reference to the 
surrounding circumstances. 





Rajan BRAHASUNDAR Des v. BHABAN Sanu, ILR 
6 Pat. 373. 


A person who was declared a disqualifed proprietor and ` 
whose estate was taken charge of by the Court of Wards under 
Bengal Act (IX of 1879) was sued as a ward of the Court re- 
presented by the Manager of the Court of Wards as his guar- 
dian. The claim was on the basis of a personal liability arising 
out of a contract entered into by the ward. On an objection to the 
framing of the suit, on the ground that the ward must be sued 
personally apd in his own name without the intervention of a 
guardian ad litem, it was decided that the suit was properly 
{ramed and was in strict conformity with the provisions of S. 5! 
of the Court of Wards Act. The fact that the suit was to en- 
force merely the personal liability of the ward did not affect the 
question. A “similar question will not ordinarily arise in 
Madras for the reason that under S. 34 of the Madras Court 
of Wards Act (I of 1902), the ward is not competent to enter 
into any contract except one of marriage. In Bengal, however, 
a ward of Court is not disqualified from entering into a con- 
tract and although such contracts cannot be enforced against any 
property of the ward in the possession of the Manager under 
the Court of Wards, they can be enforced against the ward 
personally. [See DAanipal Das v. Maneshar Bakhsh S ingh(1) 
and Collector of Benares v. Sheo Prasad (2).] 





“` 


KUMAR GANGANAND SINGH v. MAHARAJAH Sin RAMESH- 
WAR SINGH BAHADUR, I L R 6 Pat. 388. 


There are several questions of importance raised and de- 
cided in the above case but we wish’ to draw attention in parti- 
cular to the discussion relating to the liability of an infant on 
a contract where it was entered into on the- fraudulent represen- 
tation of the minor that he was of age. The strict common 


1. (1906) I L R 28 A 570: 16 M L J 292 (P.C). 
2. (1883) ILL RS A 487, 
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law doctrine was that the contract cannot be enforced against 
the minor even in such a case, although courts of equity in some 
cases compelled a restitutiom of goods obtained by the minor. 
It would be difficult to rely on these equitable principles after 
the examination of the question by the Court of Appeal in 
Leslie Lid. v. Shei (1) and by the Privy Council in Maho- 
nied Syedol Arifin v. Yeoh Ooi Gark (2). Even if any equity 
can be urged in such a case, it must be established first that 
there was an express representation by the minor that he was 
of age. ‘Mere inferences suggested by or drawn from the in- 
fant’s conduct will be insufficient. In particular the mere 
execution of a vakalatnama and the filing of a written state- 
ment as in this case cannot be regarded as any such representa- 
tion. As observed by Lush, L. J., in Ex parte Jones (3) “An 
infant cannot by any false pleading or by any mistake in plead- 


‘ing alter his status; his immunity remains notwithstanding’. 


f 


The above dictum which in that case was with reference to the 
immunity of the infant from being adjudicated a bankrupt is 
equally applicable to his immunity from liability on a contract. 





Kinc-EmMpERoR v. NGA San Hrwa, I L R 5 Rang. 276(F B). 


The powers of the Subordinate Magistracy to grant bail 
to persons accused of non-bailable offence have been extended 
by the recent amendment to the provisions of $.497 of the Crimi- 
nal Procedure Code. The Full Bench decision under notice 
rightly construes the expression “punishable with death or 
transportation for life” in clause (1) of the section disjunctive- 
ly as if it ran “punishable with death or punishable with trans- 
portation for life’. We agree that the decision to the contrary 
in Mahomed Eusooy v. King-Eimperor (4) and in Tularam v. 
Emperor (5) holding that “death or transportation for life” is 
a single inseparable phrase, is not correct. As regards the 
further observations by the Full Bench, as to the lines on 
which Magistrates should exercise their discretion which has been 
conferred on them by the amended section with reference to the 
granting of bail for persons accused of non-bailable offences 
other than those punishable with death or with transportation 
for life, we do not see why the High Court should attempt to 
tie the judicial discretion of the magistracy. Nor is it clear 


(— 





1. (1914) 3 K B 67. 2. (1916) 2 A C 575. 
3. (1880) L R 18 Ch. D 109. 4. (1925) I L R3 Rang. 538. 
5. (1926) 97 I C 3. 
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that the observations of the Full Bench exhaust all the relevant 
circumstances which the Courts should ordinarily take into con- 
sideration in deciding the grant or refusal of bail to accused 
persons. ‘There seems to be no reason for differentiating be- 
tween the principles which guide the High Court of session in 
the exercise of their absolute discretion under S. 498 of the 
Criminal Procedure Code, and the principles which ought to 
guide the magistracy in the exercise of their discretion under 
S. 497, cl. (1). It is well established that the important con- 
siderations that should be borne in mind- are “whether the. giv- 
ing of the bail as opposed to the arrest of the accused might 
lead to a real danger of -his absconding and not appearing to 
take his trial and whether there is any reason to suppose that 
he. is likely to tamper with the witnesses who would be called 
against him’. As has been observed by the Madras High Court 
in The Public Prosecutor v. Sanyasayya Naidu (1) “the Court 
is not called upon to conduct a preliminary. trial of the case and 
consider the probability of the guilt or innocence of the accused. 
The Court’ would be entirely exceeding its function. if it did 
that in any detail”. 


1. (1924) 22.L W 156. 
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Kasiswak Ray v. SaTya BHama Das, I L R 54 Cal 374. 


This case raises an interesting question as to the forum 
competent to entertain a review of a judgment. A petition 
for setting aside an execution sale was dismissed for- default 
by the second Subordinate Judge’s Court in a place. At the 
time when a review of the judgment was asked for, the officer 
who dismissed the petition for default was placed-by the Dis- 
trict Judge in charge of the first Subordinate Judge’s Court in 
the same place and the question was whether the sanie officer 
when presiding over the first Subordinate Judge’s Court can 
entertain the review application under O. 47, R. 2 of - the 
Civil Procedure Code; and the learned Judges have answered 
the question in the affirmative. The decision is not of- such 
far-reaching importance as it may appear at first sight, as it 
depends to a large extent upon the terms of S.13,sub-sections(I) 
and (2) of the Bengal Civil Courts Act. The enactment pro- 
vides that every Subordinate Judge has, subject to the notifi- 
cation by the Local Government, jurisdiction over the whole 
District and the District Judge is given power under © sub- 
section (2) of S. 13 to settle the class of business which each 
Subordinate Judge is to dispose of and it has been held in 
Bachu Koer v. Golab Chand (1) that the District Judge has 10 
power to restrict the local jurisdiction of Subor@inate Judgés 
and that it is only the Local Government that has the power 
to do so. The decision would not have -been the same it the 
question arises, for instance, under the Madras Civil Courts 
Act, as S. 10 specifically empowers the District Judge-to intcr- 
fere with the local jurisdiction of the Subordinate Judges in 
the Disfrict. Though the decision has thus only -a_ limited 
application, we venture to submit that the conclusion of the 
learned Judge is not the only one that can be come to òn the 
question. We are not sure whether in coming to the conclu- 
sion the learned Judges kept in view both O. 47, Rr 1 
and 2 of the Code. In the case of a review, R. 1 provides 
that the application must be made to the Court which passed 
the original order. R. 2 imposes a further restriction that, in 
certain cases, it should be not merely to the same court that 
passed the former order but to the same officer presiding 
in that court. The necessity for both the essentials to co- 


e 1. (1899) I L R 27 Cal. 272 
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exist was clearly pointed out in Ram Baran Chaube v. Bhag- 
wati Pandey (1). If, for instance, in the case under notice, 
a ‘review was applied for, on the ground of discovery of fresh 
material evidence, a case falling under the exception to O. 47, 
R. 2, can the application be made to the second Sub- 
ordinate Judge’s Court who gave the original decision irrespect- 
ive of the personnel of the Judge. We venture to think the 
answer must be in the affirmative. The decision of the learned 
Judges would point to the conclusion that the review petition 
might in such a case be presented to the first Subordinate 
Judge. Then, can it be that both the Courts can deal with the 
review application? Or, may it even be that all the Subordi- 
nate Judges in the District have jurisdiction to deal with the 
review application? These are some of the considerations 
that arise in the decision under notice. 





Ram GOPAL GHOSE v. DHIRENDRA NATH SEN, IL R54 
Cal. 380. - 


In this case, a learned Judge of the Calcutta High Court 
has differed from the long series of cases commencing from 
Krishna Atyar v. Krishnasami Aiyar (2) and ending with 
Raghunath Singh v. Sri Narain (3) to the effect that when a 
promissory note is executed by the manager of a joint family 
and the loan is contracted for purposes binding on the family. 
a deçree can be obtained 'against the other members of the 
family in a suit based on the note. It may be noticed in this 
connection that doubts have been entertained ‘of the correctness 
of the decision in Krishna Aiyar v. Krishnasami Aifar (2) 
by Messrs. Bhashyam and Adiga in their well-known commen- 
taries on the Negotiable Instruments Act. See pp. 516, 517, 
3rd edition. The question is one of constant occurrence and 
a conflict of decisions on it will therefore cause considerable 
embarrassment to the subordinate courts. Of all the decisions 
refersed to by the learned Judge in support of his view, except 
the decision in Vithalrao v. Vithalrao (4), no other case dealt 
with the exact question of a manager of a joint family. The 
case in Sadusuk Janki Deo v. Maharaja Sir Kishan Pershad(5) 
on which very strong reliance has been placed by the learned 





1. (1925) BAL J 674. 2. (1900) IL R 23 M 3597. 
3. (1923) [L R45 A 434, 4. (1922) 25 Bom. L R 151. 
5. (1918) LR 461A 33 :36ML J 429 (P'C). 


Lit] THE MADRAS LAW JOURNAL7(N IC}. 39 


Judge was a case of strict agency falling under Ss. 27 and 28 
of the Negotiable Instruments Act. - Indeed, its effect was 
restricted to cases of agency in Krishnanand 'Nath Khare v. 
Raja Ram Singh (T). The manager of a joint family is 
clearly not an agent of the family. Ss. 27 and 28 must there- 
fore be conceded to have no direct application to the cases of 
joint families. Again the observations of James, L. J., in 
In re Adansoma Fibre Co. (2), cannot be directly applied to 
the case of a Hindu joint family as'Indian law knows more of 
joint families, their character and incidents than of corporations 
or partnerships and it cannot be dismissed as not coming within 
any well-known category of association of persons known -to 
law. . In saying this, we do not fail to perceive the full force 
of the observations of the learned Judge in the case under notice 
about the want of clearness’in the reasoning of the majority of 
the Judges in Krishna Atyar v. Krishnasami Aiyar (3). lt 
must be admitted that in the above case the majority have to 
some extent confused the liability for the debt and that under 
the pronote. It must be observed at the same timè that the 
question whether in any case the debt is merged in the pronote 
or not is somewhat metaphysical and has led to conflicting 
decisions. See Muthu Sastrigal v. Viswanatha Pandarasunnu- 
dhi (4) and Shanmughanatha Chettiar v. Srinivasa Aiyar (5), 
though we venture to think that the view in the latter case is 
preferable and accords more with justice and the decision in 
Sadusuk Janki Deo v. Maharaja Sir Kishan Pershad (6). Under 
these conditions we are not'sure whether the rule of stare decisis 
may not have been applied especially because the legislature has 
not stepped in, notwithstanding that there have been occasional 
amendments of the Act, in recent years. In the case under 
review, apparently, the manager did not purport to execute ihe 
note as such. It may, therefore, be still a question whether if 
the manager purports to execute the note in that capacity, the 
other member's can be made liable on the note, if it was executed 
fora binding purpose. Here it may be observed that the learn- 
ed Judge in more than one place refers to the application of the 
amount for purposes binding on the family as necessary _ for 
binding the other members. We venture to think that this is 
merely a slip as it has long been established that it is the purpose 

1 (1922) IL R44 A 393. 2. (1874) 9 Ch. A 635. 

3. (1900) IL R23M 597. 4. (1913) IL R 38 M 660 26 ML J 19, 


5. (1916) I L R 40 M 727 - 31M L J 138. 
6. (1918) L R46 I A 33:3 ML J4% (P C). 
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‘for which the loan is incurred that makes the loan binding on 
the other members and not the application of the money bor- 
rowed. See Hunoomanpersaud Panday v. Mussumat Babooee 
Munraj Koonwaree (1) and Krishn Das v. Nathu Ram (2). 
On the view taken by the learned Judge we do not believe that 
‘even promissory notes executed by managers of trading fami- 
lies would stand on ‘any different footing. It may be finally 
-submitted that the framing of the suit on the original cause of 
action as well will not in all cases remove the hardship involved 
inthe view taken by the learned Judge. For instance, in 
cases, where there have been ‘acknowledgments of the liabilitv 
under the note, it may be difficult to contend that a suit on the 
original consideration would be saved-from the bar of limitd- 
tion. Again where the note has been negotiated to strangers, 
the indorsee may not be able to maintain an action on the ori- 
ginal cause of action against the other members of the family. 
Cf. Shanmughanatha Chettiar v. Srinivasa Aiyar '(3). In 
Nataraja Naicken v. Ayyaswami Pillai (4) it has even been 
held that a suit on the note itself can be maintained by the 
indorsee against the other members of the family. 





_ East Inptan Raitway Company v. Baprt Narain, ILR 
6 Pat: 445° 

. This is*a clear case and supported by ancient authority. 
The Privy Council laid down long ago in Durga Das v. Rama- 
nddha Chowdhry (5) that costs of a suit are in no sense the 
subject-matter of the suit and the amount of costs cannot he 
taken“into account in arriving at the appealable value of 
Rs. 10,000 for purposes of an appeal to the Privy Council. The 
decision i in the case is to the same effect though no reference is 
made to the Privy Council decisions. It is quite a different matter 
that a_party appealing specifically against an order for costs 
irrespective of or in addition to other portions of the 
decree ón the merits is bound to pay Court-fee on the amount 
of cdsts appealed against. For the purposes of S. 110 of the 
Civil Procedure Code it is settled by authority that costs are not 
the subject-matter of the suit. 


le 
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Jesa Ram v. THE COMMISSIONER OF INcoME-TAX, I L R 
8 Lah. 347. 

GANESH Das v. TUE COMMISSIONER OF incomes ILR 
8 Lah. 354. = 


` The extent.and scope of the power of the Income-tax Com- 
inissioner under S. 33 of the Income-tax Act (XI of .1922) 
to call for the record of any proceeding under the Act andto 
pass sucht orders thereon as he may think fit, came up for discus- 
sion in the above cases. The judgments negative the conten- 
tion of the Commissioner that there is no time-limit for the 
exercise of his powers under S. 33 and hold that the restriction 
as to limitation under S. 34 and S. 35 of the Act are applicable 
to the Commissioner acting under S. 33 as well. Reliance is 
placed by. their’ Lordships on the use of the words “subject to 
the provisions of this Act’ in S. 33, as indicating the intention 
of the Legislature. It may be noted. that these particular words 
are an addition in the new Act and that no such words are 
found in the corresponding s section of the old Act (Vil of 1918). 
The whole question is discussed much more fully in the judg- 
ment of the Madras High Court in Commissioner of dticome- 
tax v. Sheik Abdul Kadir Marakkayar & Co, (1). As 
pointed out in the said decision the so-called power of review 
under S. 33 is really a revisional power by way of*superintend- 
ence. It follows that the Commissioner has no. power to initi- 
ate proceedings under S. 34 or S. 35 either to assess . or-re- 
assess income which has escaped assessment or to rectify. any 
mistake. These specific powers can be exercised only. by. the 
Income-tax Officer, and that in the manner indicated ané within 
the period of limitation provided for by S. 34 and'S.*35. 
The. proper service of the notice prescribed by the section is -a 
condition. precedent to the exercise of such jurisdiction. The 
Conimissioner will therefore be incompetent to impose any addi- 
tional tax after the expiry of the statutory period and S. 33 
does not empower him to do. so. The exer- 
cise by the Commissioner of this power  ofsrevi- 
sion under S. 33 of any proceedings properly initiated by the 
Income-tax Officer under Ss. 34 and 35 however does not come 
‘under any statutory period of limitation and the matter is left 
at large. On general principles such powers of revision 
ought to be exercised within a reasonable time. 





2 
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SECRETARY OF STATE FOR INDIA IN CoUNCIL v. NISTARINI 
ANNIE MITTER, I. L. R. 6 Pat. 446. 


The question in this case was whether a lease deed by the 
Government can be described as a “document purporting to be 
or to evidence grants or assignments by Government of land or 
any interest in land” within the meaning of S. 90 (1) (d) of 
the Registration Act, 1908 and as such exempt from registration. 
It has been answered in the negative by the Allahabad High 
Court in Munshi Lal v. The Notified Area of Baraut (1) and 
in the affirmative by the Madras High Court in Kallsngal Moosa 
Kuttt v. The Secretary-of Staite for India (2). The decision 
under notice agrees with the Madras view and we think rightly. 
Though at first sight it may appear to be a clumsy way of des- 
cribing an ordinary lease-deed as a document evidencing a grant 
of an interest in land, the language of S. 90 cannot be said to 
be' inapplicable. The reference to “sanads and inam title 
deeds” in.S. 90 also indicates that grants of any interest in 
land by the Government even though subject to conditions are 
subject to the exemption from registration. There is no reason 
for limiting the exemption to such documents only as pass the 
-whole interest of the grantor without reservation. Sanads 
granted by Government-are frequently subject to conditions, as, 
for instance? sanads in respect of service tenures. Nor is there 
anything in the language of S.-90 to indicate that a restricted 
interpretation should be placed on it so as to exclude ordinary 
‘lease-deeds. The provisions of the Act relating to exemption 
from registration of certain classes of documents when they are 
executed by the Governtyént are partly found in S. 17 and partly 
in S. 90. This piece of inartistic drafting should not, "however, 
be understood as justifying an inference that the class of docu- 
ments mentioned in S. 17, cls. (a) and (b) is not intended to be 
included in the general description of the language used in S. 90. 


1. (1914) I L R 3% A 176. 
2. (1920) TL R 43M 65 : 37a L J 332. 
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Ram CHARAN Sanu v. MarTa Prasan, I L R 49 AIL 565. 


_. In-a suit for possession and ‘mesne profits past and 
future the Court failed to include future mesne profits in the 
“decree. The question was whether a subsequent suit for mesne 
profits for that period is barred. Their Lordships merely 
indicate the difference of opinion that exists on that point but 
‘decide the question on a point of limitation, vis., ‘that the suit 
for mesne profits should be-instituted within three years under 
Art. 109 of the receipt of the profits. The way in which 
the article was sought to be got over was (1) that the limitation 
was suspended during -the pendency of the previous litigation, 
(2) that it was only by the Appellate Court’s decision that-the 
‘plaintiff was held -entitled to unconditional possession and 
therefore limitation should be held to start only from the date 
of declaration of plaintiff’s unconditional right -to -possession. 
Both these arguments their Lordships repel and hold that-the 
‘claim was barred. 
The view in favour of suspension of limitation for reasons 
- other than tbose provided in the Limitation Act is being discre- 
dited—almost-all-the High Courts in recent cases have prono- 
unced'in a contrary sense on the question [Satyanarayana Brah- 
mam v.Seethayya(1),Sne. Sarai Kamini Dasi v:Nagendra Nath 
Pal(2) and the Allahabad High Court in this case]. The only 
case in the way Nrityamom Dassi v. Lakhan Chandra Sen (3) 
is explained as a case of S. 14, Limitation Act, interpreted 
liberally. | Pendency of litigation in respect of the subject- 
matter is a legitimate factor to be taken into consideration in 
determining the starting point of limitation under the 3rd column 
when the language admits of such a benevolent interpretation. 
Bassu Kuar v. Dhum Singh (4) was a case of such benevolent 
interpretation applied to Art. 97, Basjnath Sahat v. Ramgut 
Singh (5) to Art. 12, Muthu Korakkai Chetty v. Madar Ammal 
(6) to Art. 180, and Rangayya Appa Rao v. Bobba Sriramnlu 
(7) to Art. 110. Art. 109 does not admit of stitch a 
‘manipulation and the declaration of the Court as to plaintiff’s 
right to unconditional possession could not givea fresh starting 
point, for Courts ordinarily only declare rights and do not 


1. (1926) 1L R 50 M 417. a. (1925) 29 C WN 973. 
3. (1916) IL R 43 C 660 (PC). 4. (1888) ILRI A 47 (PC). 
5. (1896) TL R 23 C 775 (P C). 6 (1919) IL R43 M 185 (F B). 
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create rights. Where they may be said to be creating. rights 
-ag in the case of setting aside voidable transactions, it is quite 
true that after the decree there might be rights arising but so far 
as claim to mesne profits for the antecedent period is concern- 
ed, that is a matter which they should provide for.in settling 
the equities and if they do not provide for them, there 
would be no further right to litigate about the same matter. ` 





GoswamM1 GORDHAN v. BisHamBaR, I L R 49 All. 597. 

The fallacy in the reasoning in this case is that a claim 
for future mesne profits is taken to be a relief in respect of the 
same cause of action as possession. That the cause of action 
is not the same has been held in numerous cases and that 
affords the justification for the string of cases which hold that 
a suit for possession does not bar the suit for even past mesne 
profits. The cause of action for future mesne profits -did not 
even accrue at the date of the plaint for the suit for possession. 
Suits for redemption stand on an entirely different footing; 
there the cause of action is the mortgage and all claims in respect 
of the mortgage by way of accounts or otherwise should be 
settled by the decree and cannot be agitated after the decree. 





AMAR SINGH v. GoBIND Ram, I L R 49 All. 606. 


Estoppel against estoppel setteth the matter at large is a 
familiar principle but cannot obviously apply to res judicata. 
There the last decision must operate as res judicata because the 
previous decision if it did operate as such might and ought to 
have been pleaded in the previous suit and if it was not, the last 
decision must be constructively taken to have overruled the plea. 
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MAHARAJA OF DUMRAON v. SECRETARY OF STATE FOR 
INDIA In Counc, I. L. R. 6 Pat. 481 : 53 M. L. J. 576(P C). 


This decision re-establishes the authority of the early deci- 
sion of the Privy Council in Lopes v, Muddun Mohun 
Thakoor (1) which was supposed to be somewhat shaken by later 
decisions of their Lordships. Their Lordships not only reiterate 
the soundness of the principle laid down in the earlier case viz., 
that the law of acquisition by alluvion does not operate as con- 
fiscation of any private person’s property and is applicable only_ 
to the gain which an individual proprietor may make from that 
which was part of the public property, the publi¢’domain’ not’ 
usable in the ordinary-sense but they apply the principle equally 
well where the diluviated land is re-formed in situ not merely 
on the same side of the river as in Lopes’s case (T) but on the 
opposite side of the river as in the decision under notice. “It 
is a principle founded in universal law and justice that whoever 
has land, wherever it is, whatever may be the accident to which 
it has been exposed, whether it be a vineyard which is covered 
by lava or ashes from a volcano or a field covered by the sea or 
by a river, the ground, the site. the property remains in the ori- 
ginal owner.” It follows that an owner of property, whose 
land is diluviated and re-formed in situ is entitle to it, even if 
the re-formation is by gradual, slow and inperceptible means, as 
a result of fluvial action. The governing facts will be whether 
there has been an abandonment of the proprietary right in the 
diluviated site by the original owner and the identity of the 
newly formed land. The latter question is merely a matter of 
latitude and the longitude. There is nothing in principle to 
confine the law of accretion to longitudinal annexations only 
and to deny its operation in the case of vertical annexations. It 
is of course a different matter where after diluvion and before 
re-formation, the title of the original owner is either abandoned 
or lost by adverse possession. In such a case there being no 
competition with rights of private property the general daw of 
accretion will apply unhampered. 





Ma Paine v. Maunc Suwe Hpaw, I. L. R. 5 Rang. 
296 (F. B.). 

To the student of comparative jurisprudence this decision 
of the Full Bench forms interesting reading. The Burmese 
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Buddhist Law on the rights of husband and wife during cover- 
ture is. so special. and peculiar that no useful analogy can be 
found in the laws of other systems ‘of jurisprudence. It is 
interesting to note how the ancient and archaic rules are made 
‘to subserve' the practical: conditions of modern day commerce by 
réfetence to and ‘adoption of ‘substantive provisions of Pariner- 
‘ship Law and processual rules about representative actions. 
The decision holds in-effect, that husband and wife are. partners 
‘and all the property of the marriage is partnership property. 
No doubt the shares of the husband and wife on dissolution’of 
the ‘partnership either by death or divorce are different: and 
vary with the time and manner of the itions. During 
coverture, however, neither party 1s entitled to separate posses- 
sion nor can there be any alienation, voluntary or by execution 
process of the undivided share of either spouse. The rights 
of creditors are however ee by applying the well- 
established rules of the Contract Act with reference to Partner- 
ship Law. „One is easily reconciled to judicial legislation by 
decisions of this nature. oth: 
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M. A. Méistry v. ArDUL Aziz Ran{man, I L R 5 Rang. 
471. 


The division Bench has in this case reversed the decision 
of the Trial Judge which is reported in M. A. Maisiry v. Abdul 
Asis Rahman. (1): In commenting on the decision on the 
previous occasion we pointed out that the decision was opposed 
to the principle of the ruling of the Privy Council in Radha 
Raman Shaha v. Pran Nath Roy (2). (See 52 M LJ, Notes 
of Indjan cases, p. 35). Weare glad to note that our criticism 
has.met, with the approval of the Appellate Court and that the 
judgment of the Trial Judge has been revised on appeal. 

ie me 
-V nc 


+}! s 


t 


e rr 
Gr, 


-3 (] 


B e a a a ee 
1. (1926) I L R 5 Rang. 46. 2. (1901) IL R 28C 475 (P C). 


Lut] THE MADRAS LAW JOURNAL (N. I. C.). 47 


SARAT CHANDRA Bose v. Bisweswar Mitra, 1 L R 54 
Cal. 405. : 

The conflict of judicial . opinion is thickening on the ques- 
lions whether in any given case, the Court can set aside a deci- 
sion passed on default under the provisions of O. IX of the 
Civil Procedure Code and whether or not resort can be had to 
the inherent powers of court when a case does not fall under 
©. IX. The references to the decisions noticed by the learned 
Judges in this case show that the conflict ought not to be allow- 
ed to grow so as to embarrass the lower courts, if already they 
are not embarrassed. The power to remedy this state of things 
is in the High Courts themselves without any resort to the legis- 
lature. The Courts are apparently not satisfied with the limits 
imposed by O. IX on their power to set aside judgments for 
default and they therefore invoke the aid of S. 151 for which 
there are some difficulties as pointed out in Neelavem v. 
Narayana Reddi (1). If so the High Courts can avail them- 
selves of their rule-making power and add suitable provisions 
in O. IX or elsewhere in the Code to meet really ‘hard cases 
where there is no lack of diligence on the part of litigants with 
suitable safeguards as to costs or otherwise for the rights of 


the opposite party. 
RAGHUNANDAN NANU v. Hot asjEE Bezonjez, IL R 51 
„Bom. 342. S 
“The question in this case is one of some interest and it is 
difficult to decide between the conflicting views of Shah, J., in 
the trial Court on the one hana and of the appellate court on 
the other. Two persons entered into an agreement purporting 
to be one of partnership under which one of them was to receive 
a fixed sum of money “‘in lieu of his share of profits’ and was 
not to be liable for losses and the other was to continue to be 
the owner of the stock-in-trade even during the subsistence of 
the so-called partnership. They were spoken of throughout in 
the document as partners. The question was whether ° this 
agreement constituted them a partnership. Mr. Justice Shah 
held that it only created an agency and not a partnership and the 
appellate. court took the contrary view. The learned Judges 
of the appellate court seem to have proceeded on the view that 
an actual sharing of the profits 1s not of the essence of a partner- 
ship. We find some difficulty in reconciling this view with the 
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language of S. 239 which-is the sole guide in this matter, 
ihe English or Indian decisions prior to the Act and the previous 
state of the law being no guides ip the construction of the sec- 
uon- as pointed out in Raghwmull Khandelwal v. The Official 
Assignee of Calcutta (1) by a bench of three Judges. If in 
a year when the so-called partnership made only a loss and still 
‘one of them was entitled to his amount as admittedly he was 
in this case, how can it be said that there is a sharing of profits. 
The fixed amount seems only to partake of the character of a 
salary payable to him, by whatever name parties may choose to 
call it We are not sure that the expression “salaried partner” 
used in common parlance and referred to by the learned Judges 
is not a legal misnomer. In all the English cases and Indian cases 
prior to the Act, though any reference to them is not strictly 
necessary, there have been controversies whether the right to a 
share of profits by itself or as such, made the recipient a partner. 
See Mollwo, March & Co. v. The Court of Wards (2). But 
we doubt whether a sharing of the profits with an incidental 
right to account was ever considered unessential to the constitu- 
tion of a partnership. In a recent case in the Lahore High 
Court, the sharing of profits was considered of the essence of 
a partnership. See Abi-ud-din v. Bisharat Ali (3). It is 
therefore permissible to doubt whether the conclusion of Shah, 
J» was not the correct one in the cage. 


£ 





NILKANTH BALWANT v. Vipya NARSINHA BHARATI, 
I L R 51 Bom. 430 (F. B.). 

This decision of the Full Bench shows that the legislature 
has failed in its professed object of expediting the dssposal of 
appeals to the Privy Council and curtailing the discretion of the 
High Court in extending the time for the appellant furnishing 
security for the costs of the respondent or making the deposit 
requisite for the purpose. As observed by the learned Chief 
Justice in the case under notice, if rule 9 of the Privy Council 
Ruleg ‘imposes no limit of time to the discretion of the High 
Court in ordering security for the costs of the respondent in a 
Privy Council appeal and that seems to be the opinion 
of the Madras High Court in 48 M L J 19 (Notes 
of Recent Cases), it is immaterial whatever amend- 
ment is made in the terms of O. XLV, R. 7 of the Civil Pro- 
cedure Code, because, as pointed out by his Lordship, nothing 
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in the Civil Procedure Code can affect the operation of the rules 
framed by the Privy Council. It may perhaps be doubted 
whether S. 112 of the Code has not reference solely to cases 
coming before the Privy Council by the special leave of the 
Privy Council; but it must be admitted that the section is not 
clearly so restricted in its scope. If section 112 is therefore 
general in its character, there is no escaping the conclusion 
arrived at by the Full Bench in the case under notice that there 
is still an unfettered discretion. Ram Dhan v. Prag Narain (1) 
is really not against the view of the Full Bench as the decision 
was given only under O. XLV, R. 7 of the Code, and R.9 of 
ihe Privy Council Rules was not considered. J. N. Surty 
(Receiver) v. T. S. Chettyar Firm (2) simply follows Ram 
Dhan v. Prag Narain (1) and it is somewhat strange that 
there is no discussion of the effect of R. 9, although apparently 
the attention of the learned Judges was drawn to Nagiredds v. 
Saki Reddi (3) where that rule is referred to. This rule was 
considered in Nagireddi v. Saki Reddi (3) but not very fully, 
and it is difficult to reconcile the meaning given td it in that 
case with that given in 48 M L J 19 (Notes of Recent casés), 
though in the latter case, the prior decision was distinguished as 
applying to cases falling only under the Civil Procedure Code. 
In the latter case, the learned Judges had not to consider the 
eftect of S. 112 of the Civil Procedure Code. The conflict 
between the rules in the Civil Procedure Code and the Privy 
Council Rules would have been avoided if the construction of 
R. 9 by Fawcett, J., had been adopted by the Full Bench. But 
that view has not been taken even in the later Matiras case re- 
ferred te above. The result is not satisfactory in carrying out 
the avowed object of the legislature and the law remains much 
the same notwithstanding the amendment of O. XLV, R. 7 of 
the Civil Procedure Code. 





Durer v. KanHaryva Lat, I. L. R. 49 All. 579. 


So far as the validity of the disposition in favour of the 
widow is concerned, the judgment of the Privy Council in 
Krishnamurthy Ayyar v. Krishnamurthy Ayyar (4) must be 
taken to conclude the question and the sole question that remain- 
ed we think is—what exactly is the nature of the estate created 
in favour of the widow. A. widaw’s estate would undoubtedly 
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be divested by the adoption while there is absolutely no reason 
to hold that an absolute gift in her favour should be divested 
by the adoption. A will by the,adopter in respect of his 
self-acquisition is not revoked by the adoption any more than 
by the birth of an asrasa son. Neither would a lifeæstate 
in favour of the widow be affected by the adoption but a þe- 
quest in favour of the widow coupled with a power to adopt 
may generally be construed as a grant of a widow’s estate which 
will be. divested by the adoption. In this case, the testator had 
given an absolute estate to the widow and had also clearly ex- 
pressed that during her lifetime, the adopted son should have 
no power over the estate. 





CHANDRASHEKHAR v. AMIR BEGUM, I. L. R. 49 All. 592. 


In - the absence of a rule’ like that enacted ın 
O. 9 R. 8 in respect of suits, there is nothing 
‘to preclude a person from making any number of applications 
in respect of the same subject-matter so long as there is no 
disposal of the question on the merits. The application to 
make a final decree being an application in a suit, S. 141 would 
not apply to it and consequently there could be no justification 
for the argument that O. 9, R. 8, could apply to the case. 
The article of limitation applicable to such an application is 
Art: 18l and there`is no provision in respect of that article 
like that in Art. 182, cl. (5), to’ give the applicant the benefit 
of previous applications ‘to save limitation. Provided, so tnat, 
the applicant is within 3 years of the accruing of the right to 
apply, he may make any number of applications. Their 
Lordships of the Privy Council having ruled in Lach Narain 
Marwan v. Balmakund Marwari (1) that after a preliminary 
decree the suit itself cannot be dismissed for default, the party is 
safe for 3 years after the accrual of the right to apply and this 
is not to be regretted as the obsttuctions and pitfalls placed in 
the way of an honest claimant by the Indian Procedure are 
many*and having regard to the fact that the chances of recovery 
of the fruits of litigation are rendered so often doubtful by the 
combined operation of processual difficulties and the chicanery 
of the judgment-debtors. 
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VERTANNES AND OTHERS V. ROBINSON AND ANOTHER, 
1LR5 Rang. 427 :-53MLJ71(PC). 

Even under English Law the expression “effects” in a will 
may in certain contexts include real estate though primarily the 
word refers to personal estate or moveables . In India where 
there is little distinction between moveable and immoveable pro- 
perty the expression is certainly of sufficient amplitude to include 
immoveable property. Still, the Privy Council reversed the 
decision of the High Court in this case as the context showed 
that there was no intention on the part of the testator to beque- 
ath any other immoveable properties besides the houses express- 
ly devised already and the collocation of words used along with 
the expression ‘effects’ also pointed to the same conclusion.: 
It followed therefore that there was an intestacy with refer- 
ence to the lands in dispute which therefore devolved upon the 
heirs under the law of intestate succession. The conveyance 
by the executrix in favour of a purchaser was therefore inopera- 
tive to pass the title to the shares of the heirs other than that of 
the executrix herself who was entitled to one third of the pro- 
perties as one of the heirs of the testator. Nor 
could the sale be upheld as an act required for the administra- 
tion of the estate as it was found that long prior to the sale in 
question, the estate had been completely arid properly adminis-. 
tered... The decision in Bijray; Nopam v. Pura Sundary Dasec 
(1) fad obviously no application to the present case, as the 
sale here was not in the course of administration and for that 
purpose. The sale in the present case could not have been 
valid even if the vendor purported to convey the property ex- 
pressly if her capacity as executrix. In the circumstances of the 
case, her character as executrix had ceased and she was holding 
the shares belonging to the other heirs only as trustee for them. 

Their Lordships also hold that there was no estoppel under 
S. 115 of the Indian Evidence Act, as the purchaser did not 
act on any representation of the other heirs of the testator. 
Their Lordships find as a fact that both the purchaser and the 
beneficiaries were equally ignorant of the real rights of the 
parties and were under a common error. It may be noted 
that as regards one of the heirs the Privy Council hold that he 
is estopped under S. 116 by reason of his having attorned as 
a tenant to the purchaser. The judgment of their Lordships 
which allows a decree of ejectment against him and a declara- 
tion that the: plaintiff-purchaser was entitled to the share of 
that particular defendant should net however be understood as 
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~ finally deciding that he cannot recover his share in a properly 
constituted suit after first surrendering possession of the pro- 
perty. The refefrence to their Lordships’ judgment in Bilas 
Kunwar v. Desraf Ranjit Singh (2) only shows that no ques- 
tion gf title can be investigated in this suit before possession is 
surrendered. In the absence of a finding of an estoppel under 
S. 115, sueh title, if any, can be established in a separate action 
as plaintiff. 


? 





SONIRAM JEETMULL v. R. D. Tata & Co., Lro., IL R 
5 Rang. 451: 53M LJ25. (PC). 

It is a well established rule of English common Law that 
a debtor should seek out the creditor and pay him at the place 
where the creditor resides. This duty however is, as observed 
by the Privy Council in the case of Bansslal Abirchand v. Ghulam 
Mahkbul Khan (3), only imposed upon him when the creditor is 
within the realm. The question has been raised in some cases 
whether the rule is applicable under the Indian Law, because of 
S. 49 of the Indian Contract Act. The Privy Council hold in 
the decision under review that S. 49 of the Indian Contract 
Act as to the place of performance does not get rid of inferences 
that should justly be drawn from the terms of the contract it- 
self or fromthe necessities of the case, involving in the obliga- 
tion to pay the crediter the further obligation of finding the 
creditor so as to pay him. The place of performancë need 
-~ not necessarily be expressed in terms in the contract itself, but 
the same may appear sufficiently by clear implication. Notwith- 
standing thé doubts expressed in Raman Chettiar v. Gopalacheri 
(4), such an implication as to the place of performance may be 
made not merely from the terms of the contract but also fron: 
the necessities of the\case and the Court is entitled to considet 
the circumstances in which the contract was made. Once the 
Court comes to a conclusion as to a place of performance fixed 
by the contract either expressly or by implication, S. 49 of the 
Contgatc Act has no application. The juristliction of a parti- 
cular civil court to entertain suits for the recovery of a loan. 
ot payment of money due under a contract depends 
upon whether a part of the cause of action arises within the 
local limits of the jurisdiction of the court, S. 20, cl. (c) cf 
the Code of Civil Procedure, and the courts of the place where 
the payment of money is to be made will therefore have juris- 
diction. It does not however follow that the mere fact of re- 
— 2. (1915) 10 R37 A 557: 2 ML 335 (PO. 
' 3. (1925) IL R53 C8 - 49M LJ 806 (PC), 
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sidence of a promisee a particular place would be a sufficient 
Circumstance in itself in all cases to raise an implication of 
an intention to fix that place as the place of performance of a 
contract. Their Lordships point out that in the particular case 
there were other circumstances which indisputably pointed 
out the place of performance. The nature of the business, the 
origin of the debts, the course of dealing and the necessities 
of the case are all relied upon by their Lordships as indicating 
the intention of the parties as to the place of performance of the 
obligation undertaken. The change of language in S. 20 of 
the Civil Procedure Code should also be noted in this connec- 
tion, the legislature having omitted the definition which was 
contained in the old Procedure Code. 





MussamutT GULJANIA v. KinG EMPEROR, 1 L R 6 Pat. 585, 

S. 239 cl. (J) of the Code of Criminal Procedure provides 

for a joint trial of persons accused of offences under Ss. 411 and 
414 of the Indian Penal Code or either of these sections in res- 
pect of stolen property “the possession of which has been trans- 
ferred by one offence’ This decision holds that the transfer 
referred to in the qualifying clause can only be the change ol 
possession from the owner to the thief and not the transfer of 
possession of the stolen articles fromthe thief to the reteivers. 
Where, therefore, several articles, stolen in the course of a single- 
‘theft, are transferred to’ different persons by different transac- 
tions, there can now be a joint trial of the several receivers. ot 
the stolen property for offences under S. 4]1 of the Indian 
Penal Gode. Prior to the amendment of 5. 239 by the Cri- 
minal Procedure Code Amendment Act of 1923, such a joint 
trial was-held illegal by the High Courts as the respective offen- ` 
ces could not be regarded as offences committed in the same 
transaction within the meaning of the old 5. 239. The 
amendment has now provided for a joint trial in such cases. 
The use of the word ‘transfer’ to denote the removal of posses- 
sion of the stolen articles by the thief can hardly be regarded as 
accurate or appropriate. Notwithstanding the somewhat obs- 
cure language of the section it is clearly the intention of the 
legislature to take in the class of cases where the original re- 
moval of the articles was by a single offence of theft, although 
the subsequent disposal of the stolen articles was by different 
transactions to different persons. The contention that the 
transfer of possession referred to is the transfer by the thief fo 
the receivers cannot be accepted as such -a construction of the 


language used will render S. 239 clause (f) itself a superfluity. 
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IsHWARI Prasan v. Rar Hari Prasap LAaLILRG 
Pat. 506. 

This is an interesting judgmest which deals exhauststvely 
with the question whether the Kayasthas of Bihar are Kshatri- 
yas or Sudras. The Calcutta High Court has been holding 
that the Kayasthas of Bengal at any rate are now Sudras though 


- originally they seem to have been recognised as Kshatriya;, 


Astra Mohan Ghosh v. Nuod Mohan Gosh (1). Reliance 
was largely placed on the authority of the Vyavastha Darpana 
of Shyama Churn Sircar. The exact question was however 
left open by the Privy Council when the abovementioned case 
went up to them, Asia Mohan Ghosh v. Nirode Mohan Ghosh 
(2). Notwithstanding this, the Calcutta High Court has even in 
its later judgments adhered to the same view. This view has 
been condemned by Indian scholars of repute, vide Sircar Sas- 
tri’s Hindu Law, page 123, Sarvadhicari’s “The Principles of 
Hindu Law of Inheritance”, page 835, and J. C. Ghose’s Hindu 
Law’, page 1006. Even the Kayasthas of Bihar were held to be 
Sudras only by the Calcutta High Court in Raj Coomar Lal v 
Bisesuar Dayal (3). On the other hand, the Allahabad High 
Court had doubted the correctness of the above decision at any 
rate as regards the “twelve castes of Kayasthas of Upper India 
such as the North Western Provinces and Oudh”. See Tulshi 
Rom v. Bihari Lal (4). . 

The judgment under notice, haviñg regard to the con- 
flict of views and the obviotis importance of the question affect- 
ing a large and influential community, proceeds to deal with the 
matter with reference to the original sources dealing with 


- the origin, the tradition and the history of the çommtħity and 


also the social position and occupation of the Kayasthas. The 
examination of the original authorities cited in the judgment 
can hardly lead to any other conclusion than that the Kayasthias 
were originally Kshatriyas and were recognised as such by 
Hindu society. The Kayasthas of Bihar observe the ceremonies in 
connection with marriages, deaths and births according to vedic 
rights that obtain in the case of regenerate classes. In the 
light of the materials which are marshalled in the judgment there 
can be no doubt that the Kayasthas of Bihar and Upper India 
who owe allegiance to Benares school of Hindu Law and the 
Mitakshara certainly belong to the twice-born classes and can- 
not be relegated to the position of Sudras. l 
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LAKSHMI Narain AcHARi v. Mutau Baacar, I L R 49 
All. 636. 


The language of S. 73 Civil Procedure Code, is far 
from satisfactory, but there can be no-doubt that the procedure 
under that section is far from appropriate for deciding the vali- 
dity and extent of a mortgage claim even summarily. The 
Code contemplates a subsequent mortgagee who is a party 
to the suit on the prior mortgage to have his rights determined 
and protected in the action itself. It may be that by not so 
getting protected, he does not lose his right against 
the mortgagor or against the balance proceeds [Barhamdeo 
Prasad v. Tara Chand (1)|. A mortgagee who has 
not been made a party has no grievance because 
his rights cannot be affected by the proceedings. Ir he is a 
first mortgagee, then also his rights cannot be affected. The 
only persons whose claims may be affected by any hasty dist11- 
bution uader S. 73 are the second mortgagee who has beccome 
a party but has not got his rights protected or a subsequent 
mortgagee pendente lite. No doubt the Court will have to 
make some order in respect of their claims. The proper order 
to make possibly might be, on the prima facte case being niade 
out, to keep the amount necessary to meet the claim of the mort- 
gagee in court deposit leaving the parties to establish their 
rights in suit. S. 73, Civil Procedure Code, had 
no application to the case in hand, as here there 
were no money decree-holders applying for execu- 
tien, so that the order of the Court could be only one 
under O. 34, R. 13. Under that rule also, the same principle 
should be the guide and it would not be a proper order to make 
to hand over the proceeds to the second :encumbrancer without 
the consent of the mortgagor. The mortgagor also would 
not be entitled to the money, as the charge of the mortgagee 
would be transferred to the amount. 





Tamiz Bano v. Nand KisHore, I L R 49 All. 645° 


There is authority for the position that court can pass 
a decree against a legal representative personally if he is in 
possession of sufficient assets [Nathuram Siviji Sett v. Kutti 
Haji (2)]. When such a claim is made, all the 
questions, vis.” whether the defendant has assets, whe- 


I 


Pie ee a a eS ee a 
1. (1913) LR411A45:IL R41 C65 :26ML J 243 (PC). 


2. (1897) I L R 2M 446. 
NIC 


56 THE MADRAS LAW JOURNAL (NIC). [ VoL. 


ther he has administered them properly and nothing 
remains for the satisfaction of the debt woulud appro- 
priately arise in such a suit and the court would have to decide 
them. Similarly, where a claim is made against an executor 
de son tort, possession of the assets itself is the cause of action 
and all those questions would naturally arise for discussion and 
determination. But when the suit is brought against the legal 
representative in his representative capacity fora 
decree against him out of the = assets in his 
hands, there is no authority for holding that, at the 
defendant’s option, the suit can be conyerted into a sort of ad- 
ministrative action when the extent of the assets and [abilities 
can be determined in the suit without the safeguards involved 
in an administration action. When a suit is brought in the first 
instance against the debtor himself and he dies pending the suit, 
in Narayanaswamt Naswk v~. Seshama Raju (3), it 
was held that the decree could be only one against 
the assets and not one against the representative per- 
sonally and rightly so, because in such a case the question of the 
existence of assets and liabilities does not properly arise. The 
contrary view would convert every suit on a bond, promissory 
note, or other claim, however trivial, into an administration 
action involwing a general investigation into the affairs of the 
deceased. We think the view of Mr. Justice Mukerjee is 
more in accordance with principle than the view of the other 
learned Judge, though the further principles laid down by the 
latter as regards the rights and liabilities of the heir in the 
administratidbn of the estate seem to be sound. Apart from 
cases to which the Probate and Administration Acte applies, 
the heir is not bound to pay the debts pro rata and he is en- 
titled to a right of retainer and, if the debts that he has paid 
or those in respect of which he is entitled to a right of retainer 
are equivalent to the value of the assets in bis possession, his 
liability ceases and he is not required further to show that he 
has actually sold the assets for the purpose of administration, 
nor does there seem to be any liability on the part of the heir 
to reduce the estate into possession. 
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MUSSAMMAT LACHHMI v. MussamMMaAT Buutu,I LR 
8 Lah. 384 (F B). 

We invite attention to this elaborate judgment of the 
Full Bench of the Lahore High Court which deals with a point 
on the law of res judicata on which there has been a consider- 
able divergence of views among the High Courts. Where two 
cross suits between the same parties are disposed of by a com- 
mon judgment but two separate decrees are drawn up, the ques- 
tion frequently arises whether appeals should be filed against 
both the decrees. Where only one appeal is filed, is the hear- 
ing of the appeal barred by res-fudtcata by the existence of the 
other decree which has not been appealed from and which has 
become final? This judgment deals exhaustively with all the 
various authorities which have considered the question and the 
majority of the Judges hold that, neither by the terms of S. 11 
of the Civil Procedure Code nor on general principles of res- 
judicata, is it necessary to appeal against both the decrees. It 
would be a great technicality to set up the very judgment which 
is appealed against, as operating by way of res-jsdicata, to pre- 
vent the hearing of the appeal. The Madras High Court has 
always been holding against the doctrine of res-judicata in such 
cases. Panchanada Velan v. Vatthianatha Sastrial (1), Rama- 
sani Chetty v. Karuppan Chetty (2). Part of the 
reasoning on which the Madras Full Bench decision proceeds 
is no longer sustainable in view of the decision of the Privy 
Council in Naganna v. Venkatappayya (3) explaining the exact 
scope and limits of the doctrine of “subordinate and dependent 
judgments” and re-affirming the rule in Marriot v. Hampton 
(4). The Allahabad and Calcutta High Courts have been tak- 
ing conflicting views and the question remains unsettled not- 
withstanding the latest Full Bench judgment of the Allahabad 
Court in Ghansham Singh v. Bhola Singh (5). The judg- 
ment -under notice is a useful contribution to the discussion on 
the question which can, however, by no means be taken to have 
been quite settled yet. 





Sal v. THE Crown, I L R 8 Lah. 496. 
The Criminal Procedure Code amendment Act of 1923 has 
abolished the sanction procedure under the old section 195. The 
1. (195) IL R2M 333.16 MLJ 63 (F B). 
2. (1915) 29 M L J 551. 
_ 3. -(1923) L R 50I A 301:I L R46 M895 :45 M L J 657 (P C). 
ye (41797) 7 Term Rep. 269 °101'E R 969.- ` 
5. (1923) IL R45 ASO (FB) oS 
NIC 
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Court or the public officer concerned has now to make a com- 
plaint in writing. Except that the complainant need not be exa- 
mined by the Magistrate and that postponement of ‘issue of 
process against the accused under S. 202 is not applicable “to 
such complaints when made by a Court, the complaint by the 
Court will be in the other respects like any other complaint by 
a private person. A Court which makes a complaint under 
S. 476, will therefore be incompetent to try that case as “no 
person can be a complainant and a Judge at the same time in 
the same matter. This disability will on general principles ex- 
{end also to hearing of appeals arising out of such complaint. 
Whether or not S. 556 of the Code applies to such cases, 
there can be no doubt that the same officer cannot be the on 
plainant and the appellate Court. It may be noted in this con- 
nection that the intention of the legislature is also made ¢lear 
by the repeal of S. 477 of the old code. A Session’ Judge 
who preferred a complaint under S. 476 cannot therefore 
himself try the case on appeal. It may not follow however 
that the successor in office is under a similar disability. 





DHANNA, MAL AND OTHERS v. Moti Sacar, L R 541A 
178 :I L Re&8 Lah. 573 :52 M L J 663 (P. C.). 

It must now be taken to be well-established that a finding 
in a prior litigation, which was adverse to the party who succeed- 
ed in the same, could not be res-judicata against him in a later 
litigation. Midnapur Zamindari Company v. Naresh Narayan 
Roy (1), Ramasami Reddi v. Marudai Reddi (2). The deci- 
sion to the contrary in, Veerasami Mudali v. Palaniappan. (3) 
does not appear to be sound, and the distinction based on the 
disçretionary order as to costs of the earlier suit being based on 
the adjudication of rights therein is not convincing. It is ale 
equally well-estbalished that it is only the findings of the ulti= 
mate Court of final appeal in the earlier suit on which the decree 
is based that could be res-judicta in subsequent proceedings and 
that the other findings of the lower courts should be deemed to 
be unnecessary for the disposal of the earlier case and such 
matter is not heard and finally decided within the meaning of 
S. 11, Civil Procedure Code. Sheosagar Singh v. Sita- 
rani Singh (4), Abdulla Ashgar Ali Khan v. Ganesh Dass(5) 


1. (1920) LR 481A 49:1LR48C 460 (PC). 
- 2. (1923) IL R47 M 453 : 46 M L J 198. 
3. (i923) 46 M LJ 515. 4. (197) LR241A50:1L R24C616 (PC) 
5. (1917) L R44-§ A213 : tate iad 


LIN | THE MADRAS LAW JOURNAL (NIC). ‘59 


An issue which in terms is left open by the judgment in a 
prior suit cannot also be regarded as having been fimally decided, 
whatever the implications of the decree in the earlier case may 
be An instance of this class of cases is the - decision of the 
Privy Council in Parsotam Gir v. Narbada Gir (1). The 
decision in the case now under review is also based on similar 
principles. It will be noted that the judgment of the 
District Judge in the first instance purported to proceed on the 
basis. that decision on the question of permanent tenancy set up 
by the defendants was irrelavant and unnecessary for deciding 
on the alleged right of the plaintiff to enhance the rent. ‘The 
order on the review application made to the same Judge clearly 
showed that he understood his previous judgment not to decide 
the question of permanent tenancy one way or other. Their 
Lordships point out that the order on the review application 
must be taken to be in substance, a withdrawal of the tentative 
pronouncement ın the original judgment and. there was no con- 
cluded opinion of the Judge on the question of .permanent 
tenancy in the earlier litigation. The case will therefore come 
within the principle of the ruling in Parsotam Gir v. Narbada 
Gir (1), however difficult it may be to uphold the increase of 
rent decreed in the earlier suit without referencg to the main 
question of the nature of the tenancy: mS 

The principle of the present decision | io be 
entirely inapplicable to cases where the judgment and decree in 
the earlier suit do decide disputed issues between the parties and 
there is merely an opinion of the judge embodied in-the judg- 
ment that such decision will not be res-judicata in later proceed- 
ings. In such cases the decision of the Judge will be disregard- 
ed as an erroneous opinion on a point of law as regards the 
effect of his judgment in later proceedings and such prior deci- 
sion will have their normal and full operation as conclusive ad- 
judications binding on the parties, notwithstanding the tider 
Eo to qualify their legal effect. 


e 
k 





NriamaT Rat v. Din Dayar, L R54]A 211 :ILR 8 
Lah. 597 :52 M LJ 729 (P C). 


The recent decisions of the Privy Council in Sn Krishna 
Das v. Nathu Ram-.(2) and in the case under notice, have to 
be welcomed as liberalising the administration of Hindu Law 


~- -1 (1899) LR 261A 17% :1L R21 A 505 (P GC). 
2. (1926) LR 54 TA 7:EL R49-A 149 :52MLJ 720 (PC). 
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with regard io the sales of joint family properties under the 
Mitakshara System. Where transactions of sale of joint fami- 
ly properties by managers are challenged after a lapse of time, 
the difficulties of proving the application of the entire sale pro- 
ceeds for purposes binding on the joint family are in practice 
found to be considerable. These decisions lay down authori- 
tatively that the validity of such sales cannot be made to depend 
upon principles of strict accounting. The real question in such 
cases is ‘“‘whether the sale itself is justified by necessity’. If 
the purchaser has acted honestly, if the existence of a family 
necessity for sale is made out and the price is not unreasonably 
low, the purchaser is not bound to account for the application 
of the price. Gauri Shankar v. Jiwan Singh (3). Where, 
however, the evidence makes it clear that a substantial part of 
the consideration was applied for the discharge of previous debts 
binding on the family, it is clear that the sale cannot be set 
aside merely because a part of the proceeds is not proved to 
have been applied co purposes of necessity. Even in such cases 
the purchaser cannot be directed to pay over once again such 
balance of consideration as was not proved to have been so ap- 
plied. In the decision under notice, the manager was held justi- 
fied in selling,the family properties for the purpose of discharg- 
ing family debts and for raising funds to carry on a family 
business. It may be useful to remember, as their Lordships 
point out, that the question whether a family business should be 
closed down or carried on by raising more moneys is essentially 
a matter forthe manager to decide and a purchaser or lender is 
not obliged to canvass the matter and decide at his peril,accord- 
ing as the venture proves successful or otherwise. Their Lord- 
ships also reject a contention that the validity of the sale should 
be judged only with reference to the conditions at the time of 
negotiation and not with reference to the conditions at the time 
of the actual execution of the sale. Some of the considerations 
which may affect the validity of such sales, notwithstanding the 
above decisions, will be found detailed in 52 M LJ 44 (NIC). 
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Wallace, J. ; ` 
Ee ed : C. R. P. No. 1336 of rgas. 
arst ‘April, 1927. . 


Civil Procedure Code, S.115 and O. 38, R. 8—Attaohment 

before judgment—Claim preferred—Claim decided adversely to 
' claimaht without decision as to question of possession—Inter fer- 
ence in revision. 

Where certain properties were attached before judgment and claim 
was preferred to those properties and where the claim was decided 
adversely to claimant without the question of possession of properties 
being gone into : i i 

Held, in revision, that the order of the Lower Court must be set 
“aside and the case sent back for disposal on the question of possession 
as that was the question to be decided in such a case. 


E. Krishnamurthi for Petitioner. l 

A.C. Sampath Atgangar for Respondent. . u ig 
j ® 

N.S. 


` Odgers & Vénkata- | 2 
subba Rao, JJ. C. M. A. No, 382 of 1924. 
asth April, 1927. | a > S ae . As 
Hindu Law—Father—Debtor—Decree, against son—Son if 


could be adjudicated an insolvent. 


A son of a Hindu father cannot be adjudicated an insolven? in 
reepect of his father’s debts with regard to which a decree is obtained 
against him on the basis of the operation of pious obligation. 41 M 
824 followed. 49 M. 217 distinguished. i 


A. Viswanatha Aiyar for Appellant. 
Watrap Subramania Aiyar for Respondent. 
N.S. . 

N. RC. 





= 


The Chief Justice, 
Beasley & Wallace, JJ. Referred Case No. 2 of 1926. 
a7th April, 1927. 


Income-tax Act, S. 2 (1)—Agricultural incoic—Incomme of a 
lessee of land used exclusively for, the manufacture of salt from 
sea water, 

The manufacture of salt from sea water cannot be said to be in- 
come from land and it is not agricultural income exempt from assess- 
_ ment. 

T. V. Venkatarama Atyar for Assessee. 
M. Patanjali Sastri for Commissioner of Income-tax. 
N. S. — 


Wallaces, J. 


l C. R. P. No. 113 of 1926. 
28th Apri, 1927. 


Railways Act, S. 72—Risk Note Form B—Goods lost during 
transtt—Liabilsity of Railway Company—Bur den of proof. 

Where certain goods entrusted to a Railway Company under the 
new Risk Note Form B for loss during transit the onus is on the con- 
signor to prove that the loss was due to negligence or misconduct of the 
Railway servants or the authorities. ‘The new risk note hes not made 
any change in this respect. 


Vere Mockett for Petitioner. N 
S. Rangasami Aiyangar for Respondent. 
N. S. 





Devadoss and - 
Madhavan Nair, JJ. l C. M. S. A, No. 132 of 1925. 

2gth April, 1927. 

Civil Procedure Code, S. 47 & O. 21, R. 58—Decree against 
karnavan—Attachment of properties alleged to belong to tarwad 
—Claim by a member of tavashi—lIf falls within S. 47. | 

Where a decree was passed against a karnavan in his capacity as 
karnavan and some properties were attached by the decree-holder as 

\ belonging to the karnavan and a claim was preferred by some of the 
embers of the tarwad that the property attached belonged to their 
tavazhi, the question whether the claim fell under S. 47 or under O. 21, 
R. 58 though the petition was filed under both the sections was re ferred 
to a Full Bench. 
K. Krishna Menon, Counsel for Appellant. 


K.P. Ramakrishna A:yar for Respondent. 
N.S. 


Waller, Madhavan Nair 
and Jackson, JJ. “Cr. R. C. No. 753 of 1926. 
29th April, 1927. 
Criminal Procedure Code, Ss. 517 and §20—Appeal—For 93. 
The words “ Court of appeal ” in S. 520 of the Cr. P. C. refers 


only to the Court hearing appeals ordinarily under the provisions of the 
Code and not to a Court invested with appellate powers by virtue of 





` 
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delegation. An appeal against the order of a Sub-Magistrate passed 
under S. 517 lies to the District Magistrate and not to the Sub- 
Divisional Magistrate who has by virtue of delegation jurisdiction to 
hear appeals from Sub- Magistrates. 

E. Desthkachartar for Petitioner. 

K. S. Jayarama Atyar for Respondent. 

The Public Prosecutor for the Crown. 

N. S. 


Devadoss & Jackson, JJ. 





S. A. No, 1324 of 1924. 
and May, 1927. 


Hinds Law—Re-unton—Persons who were not parities for 
original parittion. 
Under Hindu Law there can be a re-union only among members 


who were parties to the original partition. 30 C. 725, 33 C. 374 and 
35 C. 71 referred to. 


G. Lakshmanna for Appellant. 
S. Varadachariar for Respondent. 
N.S. 

Odgers & Curgenven, JJ. 





C. M. A. No, 141 of 1923. 
3rd May, 1927. 


Civil Procedure Code, S.47 and O. 21, R. 16—Death of 
assignee decres-holder—Jurisdiction of executing court to enquire 
whether the assignee was a benamidar. 


The executing court has got jurisdiction to enquire on the death 
of the assignee decree-holder whether the assignee was a benamidar for 
a third party. 


C. S. Venkatachariar for Appellant. ° 
S. Varadachariar for Respondent. 
N. S. 
Odgers & Curgenven, JJ. 





l C. M. A. No. 395 of 1926. 
3rd May, 1927. i 


Hindu Law—Joint trading Jamily—Insolvency of manager— 
Powers of the manager if vest in ths Oficial Receiver. 

The following question was referred to their Lordships to the 
opinion of a third Judge under S. 98, Civil Procedure Code : 

Where the manager of a joint Hindu trading family is adjudicated 
an insolvent his powers of alienating the family properties vest in the 
Official Receiver. 

B. Somayya for Appellant. 

V, S. Narasimhachariar for Respondent. 

N. S. 

Devadoss & Jackson, JJ. 





l S. A. No. 957 of 1924. 
4th May, 1927. 

Hindu Law—Minor—Sale by de facto guardian for discharg- 
ing binding debi. 
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Where the property of a Hindu minor was sold by his father’s 
cousin who was the nearest male agnate for the purpose of discharging 
a mortgage débt-of the minor's father} 

Held, that the sale was not voidable by the minor on attaining 
majority on the ground that the father’s cousin was only a de facto 
guardian. . 

C. S. Venkaiachariar for Appellant, 

N. Stvaramakrishna Aiyar for Respondent. 

N. S. 

The Chief Justice and 
Wallace, J. ' O. S. A. No. 51 of 1926. 

4th May, 1927. 

Letters Patent (Madras), cl. 13—Judgment—Order refusing 
to revoke leave to sue. 

Ani order refusing to revoke leave to sue on the Original Side is not 
a judgment and no appeal lies under clause rs. 35 M. x followed, 

S. Srinivasa Aiyangar, V. Radhakrishnayya, A. Krishnaswann 
Atyar, P. Kameswara Rao and S. Venkatesa Atyangar for Appellant. 

C. Rama Rao and V. C. Gopalaratnani for Respondent. 

N. S. 

The Chief Justice, 
Beasley and Wallace, s} R.C. No. 8 of 1926. 
4th May, 1927. l 

Income-tax Act, Ss. 4, 6, 19 and 13—Moneylending business 
—Foretgn advances—Accrued interesit—-Liability for assessment. 

Where an assessee adopts the mercantile system ‘for the purposes 
of his business, he cannot go back upon the system and ask that he 
should be assessed on the cash basis, Where an assessee was doing 
money-lending bfisiness at Rangoon and had a Branch at Penang and 
his account books showed that a certain sum was entered in the 
Rangoon Accounts as an advance made to the Penang firm and there 
was also of a credit entry as interest due in respect of this advance 

Heid, that the sum of interest was assessable under S. 4, cl. (1) af 
the Act. s i 
K. S. Krishnasami Atyangar for Assessee. i 
MH. Patanjali Sastri for Commissioner of Income-tax. ° 


N.S. i 

“ The Chief Justice, ) | 
Beasley and 

Sea ee ae | R. C. No. 20 of 1936. 

, 5th May, 1927. 

Income-tax Act, Ss. 33 and 34—Scope and applicability. 

Where the Commissioner of Income-tax attempts to initiate re- 
assessment proceedings afresh acting under S. 33, he is bound by the 
one year’s limitation period specified in S. 34. The Commissioner's 
powers under S. 33 are not untrammelled by any time-limit. But there 
is no time-limit for the Commissioner to revise the assessment proceed- 
ings of the Income-tax Officer or Assistant Commissioner. 


Vere Mockett for Assessee. 
W. Patanjali Sastri for Commissioner of Income-tax. 


N. 8 Se 
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Waller & Madhavan 


Nair, JJ. C. M. S. A. No. 47 of 1935. 
6th May, 1927. 


Civil Procedure Code, ©. 34, Rr. 4 and 6—Morigage rene 
Constructiott—Decree in terins of. com promise—I] J preliminary or 
final decree—Limitation Aot, Art. 182, ol. (s)—Application for 
final decree if can be a step-in-aid of execution. 


In. a suit on a mortgage the matter was compromised and a decree 
was passed in terms of the compromise as follows :— 

(1) Upon the rst defendant paying to the plaintiff or into Court on 
or before the 3oth April, 1916 the sum of Rs, 250 with interest there- 
on at the rate of 12 per cent. per annum from this date to the date of 
payment the plaintiff do deliver to the 1st defendant or to such person 
as he may’‘appoint -in this behalf all documents in his possession or 
power relating to the properties. 

` (2) That im default of payment of the sums aforesaid on or: before 


. the date specified the rights of the 1st defendant over the‘said proper- 


ties or a sufficient portion thereof be sold. 
_ (3) That if the net proceeds of sale be found insufficient to-pay the 
ee aforesaid in full the rst defendant do personally. pay the.. amount 
of the balance to the plaintiff. 
; The question arose whether this is eprlininary decree and if so 
whether it should be followed by a final decree and secondly whether 
the three applications for final decree which were dismissed for, default 
could be construed as steps-in-aid of execution under Art. 182, cl. (s) 
of the Limitation Act. 
Held, the decree was a compromise decree in pursuance of the 
terms of the compromise and does not require a final deCree. 
34 Cal. 886 and 44 AlL 666 followed. 
Held also that the subsequent applications for final decrée could be 
treated as steps-in-aid of execution as the applications were made to 
enable the decree-holder to realise the fruits of his decree. 


E. P. Krishna Menon for Appellant. ° 
K. A Ramakrishna Atytr for Respondent. 
N.S 





Ramesam.& Cornish, JJ.) ` 
S. A. No. 1910 of 1926, 


18th July, 1927. 
Madras District Municipalities Act, S. 9 —Election held under 


‘the preceding section—Meaning of —If includes an election fontem- 


plated to be held. 


The words “ Election held under the preceding sections ’’-in S. 9 
of the Madras District Municipalities Act. do not include an election 
contemplated to be held but not in fact held. 


Dr. Swaminathan and K. Desthachart for Appellant. 
T.M. Krishnaswami Aiyar and Sankara Menon for Respondent. 


N. S. 
N. R. C, . 





Wallace, J. 
, | Cr. Rev. Case No. 86 of 1927. 
aoth July, 1927. ' 
Penal Code, S. 79—Judgment-Yebtor returning from Court— 
Arrest by process- server—Legality. 
A judgment-debtor who was returning from Court whither he had 
been on Court business was arrested by process-server. 
‘Held, that the process-server was guilty of wrongful arrest. 
H. Krishna Bharathi for Petitioner. 
The ‘Public Prosecutor for the Crown. 
N.S. 
Wallace, J. 





. l Cr. Rev. Case No. 76 of 1927. 
20th July, 1927. 
Criminal Procedure Code, Ss. 106 and 123—Order for security 
for good behaviour and sentence of imprisonment in case security 
ts not furnished—Legality, 


A Court has no power to pass an order for security for good be- 
haviour and sentence of imprisonment in case security is not furnished. 
The order for imprisonment must be passed only after the expiry of the 
time fixed for furnishing security, if security is not furnished by that time. 

A. V. Narayanaswami Atyar for C. S. Swaminathan for 
Petitioner. ` 

The Public Prosecutor for the Crown. 


N. S. 


Srinivasa Anyangar & 
Reilly, JJ. S. A. No. 1172 of 1924. 
a1st July, 1927. 
; Pensions Act—Rules framed by the Board of Revente—R, 4— 
Collector’s certi ficate—Effect of—Fresh cause of action. 


The Collector's certificate does not give a new cause of action in 
the case of malikana pension but only removes an impediment in the 
way of filing a suit in respect of political pensions which is otherwise 
prohibited under the Pensions Act. 

Per Srinivasa Aivangar, J. (Relly, J. contra).—The Collectar’s 
certificate issued under R. 4 of the rules framed under the Board of 
Revenue can only be in respect of land revenue and will not cover the 
case of malikana pension. ý 

K. P.M. Menon and P. Govinda Manon for Appellant. 

A. Krishnaswamt Atyar and D. A. Krishna Warsar for 
Respondent. 

N.S. | PERE 

Madhavan Nair & . 

Curgenven, JJ. ; C. R. P. No. 1156 of r925. 

arst July, 1927. 

Madras District Municipalities Act, S. 93 (3)—Transfer of 
Officer from one Municipality to another—Demand of profession 
tax by bothMunicipalities—Legahity. 
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A Government Officer residing within one Municipality was trans- 
ferred to another place during the same year. The Municipality of the 
place where he was transferred sent a demand notice for profession tax 
and the same was paid. The other Municipality also served a demand 
notice for profession tax. _ 

Held, that he was not bound to pay the tax under S 93 (3). 

T. S. Nataraja Pillai for Petitioner. 

S. R. Dikshit far Respondent. 

N. S. 

Srinivasa Atpangar & 


Retlly, JJ. ! S. A. No. 227 of 1935. 
aand July, 1927. 


Limitation Act, Art. 47—Scope of- —Criminal Procedure Code, 
S. 146—Order under—If falis within Art. 47. 


An order under S. 146 of the Cr. P. Code was passed by 2 Magis- 
trate delivering possession of the properties toa Receiver. Subsequently 
the defendants in the present suit obtained a decree from the Civil 
Court declaring their title to the properties. On the strength of this 
decree they got possession of the properties from the Magistrate. Sub- 
sequently this Civil Court decree was upset in Second Appeal wherein 
the High Court held that the present plaintiffs were entitled to the 

properties. The plaintiffs thereupon brought the present suit to recover 
possession of the properties from the defendants. 

Held, (1) that Art. 47 of the Limitation Act was not applicable to 
the suit and the suit was not barred though it was brought more than 
three years from the date of the Magistrate’s order giving possession to 
the defendants, as the order was not passed in the interests of peace 
under the Cr. P. Code, but was passed only in accordance with the 
declaration of the defendants’ right by the Civil Court ; (2) that the 
cause of action for the suit was not the Magistrate’s order delivering 
possession to the defendants but the declaration of plaintiffs’ title by 
the High Court in second appeal; and (3) that the order of the 
Magistrate under S. 146 of the Cr. P. Code was not an.adverse order 
which ought to be set aside under Art. 47. 


© 
26 M. 410 followed. 
r10 L. W. 637 referred to. 


K. V. Venkatasubramania Atyar for Appellant. 
K. Rajah Aiyar for Respondent. 


N.S. 
Waller, J. 








C. S. No. 354 of 1913. s 
a8th July, 1937. 

Civil Procedure Code, O. 21, R. 2, cl. 3—Scope of-—Court pass- 
ing the decree— Application to, for transfer of a decree—If pre- 
cluded from recognising uncertified adjustment. 


The prohibition contained in O. a1, R. 2, cl. 3 of the C.P. Code in 
respect of an uncertified adjustment applies only to the court executing 
the decree. Where therefore an.assignee of a decree applies to the 
High Court as the Court which passed the decree for transmission of 


~ 
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decree to another Court for purpose of. execution the judgment-debtor is 
not precluded from pleading an uncertified adjustment. 

V. Ramasam Atyar for Judgment-debtor, 

- K. Chakravarthi for Executior Creditor. 
N. S. 
Madhavan Nair & 

Curgenven, JJ. l 1R. C. No. 17 of 1926. 

a8th July, 1927. 

Village Courts Act, S. s—Decree by a village court—Power of 
Distrrot Munstf to transfer decrees to another court—Provisions of 
Crom Procedure Code tf applicable to decrees of village court. 

The District Munsif having jurisdiction over a .place where the 
village court is situated has no power to transfer a decree of the village 
court to another District Munsif’s Court wherdin the defendant resides, 
as the provisions of the C. P. Code- do not apply to proceedings under 
othe Village Courts Act except inso far as they have ‘been , made appli- 
cable by' the Act itself. . 

46 M. 734 followed. 
B. Somayya'and K. Venkatarama Raju amicus curiae for me 





( 


parties. 
N. S. —— 
Madhavan Nair& 
Curgenven, JJ. l L. P. A. No. 98 of 1926. 
29th July, 1937. 


Civil Procedure Code, S. 102 —Sedond appeal—Surt of a Small 
' Cause nature—Suit by Shrotriemdar for recovery of cess against 
Kudivaramdar—~Provinctal Small Cause Courts Act, Art. 13. 

A suit ‘by Shrotriemdar to recover arrears of cess from the 
Kudivaramdar does not fall under Art. 13 of the Provincial Small Cause 
Courts Act. Such a suit is one of a Small Cause nature and, if the 
valuation of it is less than Rs. 500, no second appeal hes under S. 103 
of the C. P. Code. 

L. S. Veeraraghava Aryar for Appellant. 

A. V. Viswanatha Sastri for Respondent. 

N. S. 

Ramesam & Cornish, JJ. 





C. M. A. No. 18s of 1925. 
29th July, 1927. 

Civil Procedure Code, Ss..47 and 92—Schems Rewer nae: 
ability. 

Whether a clause ina scheme decree is executable or not will 
depend upon its nature. The question is' one of intention and will not 
depend upon . the presence of express provision in the.scheme that 
enforcement of the clause might be applied for in the execution except 
where the relief asked for in execution would be one coming within the 
specific reliefs enumerated in S. 92, C. P. Code, the scheme provisions 
can be enforced in execution. 

Case-law reviewed. | 

S. Varadachartar for Appellant. 

K.Bhashyam Atyangar. for! Respondent. 


‘NLS 
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Wallace, J. 
l ! Cr. Rev. Case Nos. 916 to 9x19 of 1926. 
28th July, 1927. , i i 

Indian Copyright Act (III of iaeoe of copyrighi— 
Who is—Registration—W hern necessary. 

An author of a work is prima facie the owner of its copyright 
under Act III of 1914. 

Even under Act XX of 1847 and Act XXV of 1867 while registra- 
tion was a necessary condition precedent to the maintenance of the 
special proceedings provided for by the said Acts, it was not a condition 
precedent to the existence of the copyright itself, or to the maintenance 
of criminal proceedings for unlawful infringement of the copyright not 
provided for by the said Acts. 

36 L. T. 704, (1914) 2 Ch. 566, (1913) M. W. N. 58 referred to. 

Ch. Raghava Rao for Petitioners. 

The Public Prosecutor for the Crown. nae 

V. Govindarajachariar and K. L. Narasimha Rao for 
Respondents. 

N. S. ——_—- 


Madhavan Natr & . ` 

Curgenven, JJ. l C. M. S. A. No. 87 of 1925. 

29th July, 1927. 

Limitation Act, Art. 182 (s)—Step-s-atd—Oral application 
Jor extension of time to file encumbrance certificate. 

An oral application by decree-holder for extension of time to file 
encumbrance certificate is not a step-in-aid of execution. 

P. Somastuidatram for Appellant. 

P. Chenchiah for P. Venkataramana Rao for Réspondents. 

N. S. 


Srintoasa Atyatigar & 
Reilly, JJ. S. A. Nos. 1192 and 1193 of 1924. 

1st August, 1927. 

Hindu Law-—Maintenance of widow of undioited brother— 
Whethey can be made a charge on entire family properties. 

Where a widow of.an undivided brother claimed maintenance, the 
maintenance can be made a charge on the whole of the joint family 
properties and not merely on the undivided share of the deceased 
brother. 

27 Mad. 4g explained. 

25 LC. 759 followed. 

A. Srtrangachartar for Appellant. 

T. M. Krishnuaswamt Aiyar and R, Somastundaram Aryar for 
Respondents. 

N. S. ; 

Srinivasa Atyangar & 
Reilly, JJ. A. S. No. 402 of 1923. 

1st August, 1927. 

Hindu Law—Adoption by widoww—Widow succeeding to her 
husband as trustee—Divesting of trusi estate. 

NRC 
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A widow succeeding to her husband as a trustee and subsequently 
adopting a boy pursuant to authority conferred by her husband is 
divested of the trust estate as of any other property inherited by her. It 
is not correct to say that the rule of divestiture by virtue of an adop- 
tion does not apply to property inherittd by the widow in which she 
has no beneficial interest. Statement of Ganapathy Iyer in his work 
on Endowments at page 477 held wrong. 

The case in 20 Mad. 162 (P.C.) on which it was based distin- 
guished. 

51 M. L. J. 652 distinguished. 

T. V. Venkatarama Aiyar and T. V.Ramanatha Aiyar for 
Appellants, 

A. Krishnaswanu Aiyar and Ch. Raghava Rao for Respondents. 

N. S. 


Ramesam & Cornish, JJ. 





l O. S. A. No. 124 of 1926. 
and August, 1927. 

Indian Succession Act (1925), S. 301 —Scope—APflication for 
i removal of an executor—If bars su1t—Discretion—Evxercise 
OJ. 

The effect of the enactment of S. 301 of the new Indian Succes- 
sion Act is to bar the institution of a regular suit for the removal of an 
executor. 

The discretion to be exercised by the High Court under S. 301 is 
not an arbitrary one but must be exercised judicially. 

K. S. Krishnaswami Aiyangar for Appellant. 

S. IERA Aiyar for Respondent. 

N. S. 


Phillips, Ofe C.J. and 

py ee a O. S. A. No. 100 af 1926, 

3rd August, 1927. 

Paritnership—Dissolutton—Non-publtcation of  notice—Per- 
sons dealing with the firm without notice—Righis of. 

Persons who dea! with a firm will not be affected by its dissolution if 
no public notice has been given'of'the fact of dissolution usless they 
themselves had notice of the dissolution. A retiring partner will not 
be relieved from liability if he omits to give a public notice of retirement 
to the constituents of the partnership firm both new and old. 

A. Suryanarayana for Appellant. 

Respondent not represented. 

N.S. 

Curgenven, J. 








n l C. R. P. No. 822 of 1927. 
4th August, 1927. 

Madras District Muntotpalities Act—Judge conducting en- 
quiry under—lIf a“ Court”, . 

A Judge who holds an enquiry into the validity of an election held 
under the Madras District Municipalities Act is a “ Court" and nota 
persona destgnata. 

K. Rajah Atyar and K. S. Desthan for Petitioner. 

N.S. 





I f 


Ramesan and , 
Cornish, JJ: | A. S. No. 348 of 1923. 

29th July, 1927. ° 

Court-Fees Act, S. 7 (v) (a) and_(b)}—Suit for recovery of 
specific plot—Plot forming part ofa survey number but not sepa- 
rately assessed to revenue —Cour t- fes payable, l 

The proper court-fee payable on a plaint in a suit to recover pos- 
session ofa specific plot forming part of a survey number but not 
separately assessed to revenue is on the proportionate assessment of the 
plot and not on its market value. 


A. Krishnaswami Atyar and B. C. Seshachela Atyar for Appel- 


lant. ; 
K. Bhashyam Aiyangar and V.C. Vesraraghavan for Respond- 
ent. ` 
"N.S. = T aa 
Madhavan Nair and 


Curgenven, JJ. } C. M A. No. 454 of 1926. 

3rd August, 1927. l 

Evidence Act, S.92 (4)—Registered mortgage deed—Contem- 
poraneous unregistered agreement providing for the discharge of the 
mort gage—Admuissibslity—S 11b-mortgagee—Rights and liabilsties of. 

An unregistered document executed contemporaneously with a regis- 
tered mortgage deed and providing for the mode of discharge of the 
mortgage is admissible in evidence, 

43 M. 803 referred to. ° 

A sub-mortgagee has the same rights as an assignee of the mort- 
gage and consequently must give credit to the amounts received by the 
mortgagee. 

K. S. Varadachart for Appellant. 





S. Rangachari for Respondent. 2 
N. S. 
@ 
Srinivasa Atpangar' and i 
Reilly, JJ. l - §, A. No. 433 of 1926. 
4th August, 1927. 


Limitation Act, S. s—Sufficient cause—Error of law—Appel- 
lats Side Rules, Rule 20o—Clerical eror—Omussion to include a 
respondent's name due to mistake in copying. 

An error of law made by a Vakil may be “ sufficient cause ” grithin 
3. g of the Limitation Act. 

48 C. 94(P. C.) followed. 

The mistake made by a Vakil’s clerk in omitting a respondent’s 
name when copying it from the judgment of the Lower Court, there being 
two judgments, one before and the other after remand, is a clerical 
mistake ’ within the meaning of Rule 20 of the Appellate Side Rules. 


Advocate-General for Appellant. 
K. S. Krishnaswamt Atyangar for Respondent. 
N.S. ° 

NRC 
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Waller, J. 


! C. S. No. 103 of 1926. 
sth August, 1927. : 


Limitation Act, Arts. 62 and 96—Consigninent of cotton seeds 
by Railway-—-Collection of surcharges by the Ratlway—Suit for 
recovery of surcharges. 


The plaintif instituted a suit for recovery of surcharges alleged to 
have’ been legally collected from the plaintiff in respect of consign. 
ment of cotton seeds by the Railway Company on the ground that: cot- 


ton seeds came within the definition of ‘fodder’ within the meaning of 
the Railways Act of 1921. 


Held, that the mistake alleged by the plaintiff being as to the 
meaning of the word ‘ fodder’ was one relating to the construction of 
enactment and sucha mistake of law would not be a mistake within 
the Art. 96 of the Limitation Act. Only mistakes of fact will come 
within the scope of the Article. 

K. V. Ramachandra. Aiyar for Plaintif. 

Advocaté-General for Defendant. 


N. S. 





Srinivasa Aivangar and i l l 
Reilly, JJ. ; S. A. No. 978 of 1924. 
“$th August, 1927. 
Madras Estates Land Act, Ss. 125 and 132— Sale "—J/ in- 


cludes sale held by Crosl Courte- Reni decree—Transfer to Civil 
Court—Sale*- Encumbrances 4 extinguished. 


° “The “gal” ’ mentioned i in S. 125 of the Madras Estates Land Act 
teéans a sale’ held under the Re teen of S. 111, 1.6, a sale by a 
Revenue Court. 

Where a Revenue Court decree is transferred to the Civil Court 


and properties were sold in execution, the sale does not extinguish the 
encumbrances on the properties. 


G. Lakshmanna for Appellant. = 
P. Somasundaraim for Respondent. 
N. 5. 





Curgenven and Anantha- l ; 
krishna Atyar, Jd. S. A. No. 1366 of r921. 

8th August, 1927. ) 

Evidence Act, S. 94 (4)—Sim ple morigage—Oral agreement for 
the discharge of the mortgage amount by allowing the mortgages to 
enter into possession—Admisstbility. 

An oral dgreement between the mortgagor and the mortgagee in a 
simple mortgagé by which the mortgagee was to enter into possession 
‘and remain in’ possession till the amount due to him was discharged out 
of the usufruct is admissible in evidence. 

G. Ramakrishna Aişar for Appellant. 

P. Somasundaram for Respondent. ` 

N.S, : 
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kata Acharizar, JJ.° C. M.S. A. No. 6 of 1926. 


Jackson and Tiruven | 


goth August, 1927: 


, Civil Procedure Code, O. 21, R. 84—Forthwith—Meaning of— 
Failure of bidder to bay the initial deposit of as -per cent.—Re- -sale 
on fresh proclamation after 2 months—Validity. E a 


In execution of a decree certain properties were sold on ist Septem- 
ber, 1923. The highest bidder failed to pay the 25 per cent, deposit on 
that day. The next two days were holidays and on the 4th the’ non- 
payment was reported to the Court which ordered a re-sale after:the 
issue of a fresh proclamation. The re-sale on fresh proclamation was 
held on sth November and resulted in deficiency in price. The decree- 
_ holder applied under O. 21, R. 84 of the Civil Procedure Code to recover 
the deficiency in price from the previous bidder. 

Held, by Jackson, J. (Tiruvenkata’ Achariyar, J., holding” contra) 
that the re-sale, though it was held after 2 months from the’ date of the 
prior sale, was not in contravention of O. 21, R. 84 of the Civils Pro- 
cedure Code and was not invalid. us i 

Ch. Raghava Rao for Appellant. 

B. Somayya for Respondent.’ 

N. S. 

Curgenven and Anantha- ! : 
krishna Atyar, JJ. S. A. No. 1420 of 1924.’ 
9th August, 1927. 

Hindu Law—Partition suit by minor—Birth of soit subsequent 
to the institution of sust—Plaintiff’s share if reduced. 


The birth of a son subsequent to the institution of 2. baraton a 
by a member of a joint family doesnot have the effect of reducing the 
plaintiff's share evén where the plaintift happens to be.a minor Surviy- 
ing by a next friend. Though it may depend on the Court's discretion 
whether to decree a partition in favour of a minor or not, yet once. the 
Court makes its mind to decree a partition, the severanee of the Ço- 
parcenary dates back tothe institution of the suit itself, even as in the 
case of an adult co-parcener suing for partition. : 

48 Mad. 465 and 26 L. W. 125 followed. 

Ch. Raghava Rao and A. Sundaram Atyar for Appellants, 

K. Kameswara Rao for Respondent. 

N.S. 

Srinivasa Atyangar 
and Reilly, JJ. l S. A. No. 1150 of 1934 
10th August, 1927. 

Transfer of Property Aot, S. 58 (c}—Mortgage by conditional 

sale—Non-spect fication of dite Jor repayment of amount—Efèci. 
- © “There is nothing in the definition of mortgage -by conditional sale 
in S. 58 (c) of the Transfer of Property Act which requires that a certain 
date must be fixed for repayment of the amount borrowed. Cotisé- 
quently the non- specification of such a date in the document do¢s not 
show that it is not a mortgage by conditional sale. ' 

A. Krishnaswami Aiyar and N Sioaramakvishna ` “Aar for 
Appellant, 

B. Somayya for Respondent. 

N. S. j i 
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S. A. No, 140a of 1934: 


krishna Atyar, JJ. 
roth August, 1927. 


Words—Santhathi—Meaning of—If includes adopted SOM. 
The word “ Santhathi ” means ordinarily.’ heirs ”, and will include 
an adopted son. 


S. Ramaswami Aiar for Appellant. i: 
- P. N. Appuswami Aiyar for Respondent. ©: 


N. S. 
' Madhavan Nair and l C. M. S. A. No. 25 of 1925 


Cur genven and Anantha- 





Cur genven, JJ. and 
11th August, 1927. C. R. P. No. 326 of i925. 

Civil Procedure Code, O. 21, R. 89—Lessee of imnmoveable pro 
perty— Right to apply under. 

. A lessee of immoveable property is entitled to apply under Q. ar, 
R. 89 of the Civil Procedure Code for the setting aside of the sale of 
the prcperty held in execution of a decree. 

P. Chenchiah for Appellant. . 

V.S. Narasimhachar for Respondent. 

N. S. 

Madhavan Nair and i 

Curgenven, JJ. l _ C. R. P, No. 382 of 1927. 

11th August, 1927. . 

Madras District Municipalities Act, S. 49, cl. (o1)—Rules for 
the conduct of electtons—Rule 31—Interpretation by Government 
of the Sections of the Act—Finahty—Jurisdiction of Civil Court if 
barred, ` 

The finality under Rule 31 of the Rules for the Conduct of Elec- 
tions under the District Municipalities Act attaches only to the inter- 
‘pretation by the Governmentof the Rules made under the Act and not 
of the sections of the Act and consequently the interpretation put by the 
Government on a section of the Act is not binding on the Civil Court 
nor is the jurisdiction of the Civil Court barred in respect of it. 


B. Sttarama Rao and S. R. Muthuswami Atyar for Petitioner. 


K. V.. Krishnaswami Atyar and N. Swaminathan for Respond- 
eant. ` 








N. S. 
Jackson, J. ! Cr. R. C. No. 285 of 1927. 
A a PeR Cr. R. P, No. 253 of 1927. 


Qriminal Procedure Code, S . §22—Order by Sub-Magistrate 
—I f appeatabdle. 
l Where an order of delivery of property was passed by a Sub-Magis- 
trate some time after conviction, and an, appeal was filed separately 
against that order 
"Wald, noappeal lay. ` 

Full Bench ruling in 53 M. L. J. (R. newton W. (R. cC) 76 
considered. 
M. Appa Rao for Petitioner. 
The Public Prosecutor for the Crown. : 


N. S. : 


~ 


- 
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_ Sringvasa Aiyangar and) ` i l l a 
` Curgenven, JJ. i ` S, A. No. 720 of 1924. 
16th August, 1927. 


| Lamitation—Suspension of—Grounds not' speci fied in the Limi- 
tation Act—Amounts advanced by harnavan to the tarwad—Cause 
of action whether suspended 80 long as karnadvan was alive. 

Ci The Limitation Act is. exhaustive and complete and no general 
. principle based upon equity can be invoked apart from the provisions of 
. the Act to save the bar of limitation, The cause. of action is not sus- 
pended simply because the right to sue and be sued is united in the 
‘same person, The cause of action for a suit in. respect of debts 


advanced by a karnavan to his tarwad is not on during the life- 
~ time of the karnavan. 


' K. PM. Menon. for Appellant: 
T. R. Ramachandra Atyar for Respondent. 


N. S., ‘ ` l Vol. ' Ti ! “ 
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p h Ramesam and ' a a 
Cormsh, JJ. > b. A. Š. No. 349 of 1923. : 
16th August, 1927.: | pea 
| Inam— —Construction—Devadayam—-Grant to 1mstitution or to 
T TEE of inam' and re-assessment on tyotwart 
fenure—Validity—Suit to set aside resumption—Lamitation— 
Limstation Act, Art. 14—Grant to trustees himself after resump- 
= tion—Effect—T rusts Act, S. 88—Property if becomes trust k 
perty—Bona fide purchaser for value—Rights of.. , 


The inclusion of the word ‘ ‘Devadayam” in an inam deed is not con- 

|. clusive in favour of dedication. ‘The classification of imams as Deva- 

dayam includes both grants to areligious institution as such and also 

' u grants to individuals who may or may not be officials in religious 
institutions. 

A grant io a person in his capacity as an official of a religious in- 
stitution is a grant to the institution itself. Where a substantial part of 
the income goes to a mosque or a temple, the grant is one*to the insti- 
tution. all other cases a grant toa named person will not be a 
grant to the institution, but to the grantee as a persona designata. 

A grant to a person as’ Mulla ' does not necessarily mean a gift 
to a mutawalli or toa mosque. 

Where the inam title deed is not forthcoming, and where the Inam 


Register is not clear, usage can and must be looked into for determining 
the nature of the grant. 


Where from 1874 till 1909 certain properties were dealt with as 
ancestral property by way of usufructuary mortgages, ° 

Held, that the property was granted only as a service inam to a 
named person and not to the institution in which those services were 
directed to be performed. 

Where for failure to perform the services the Board of Revenue 
resumed the inam and re-assessed the property on Ryotwar tenure, 

Held, that the resumption was infra vires and that Art..14 of the 
Limitation Act applied to the suit to set aside the resumption or declare 
the resumption invalid. 


N. R.C 


\ 
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42 M. 161 dissented from. pe j TET 
There is no fresh: cause of action by ee mere issue ge a patta after 
resumption. ' 


, Queeyve:. In a,case where after-resumption the properties are grant- 
ed to the. tryatee himiself,, whether the pails of. S. 88 of the > Truste . 
Act applies 2 ; 


, 42 M. 161,doubted. | T 


Assuming S. 88.of the Trusts Act aplici to eis a case, the: pro- 


perty: will not become trust property in the absence of a on of 
Court that itis so. œ ' i 


38 M. 329 *pplied. rf n woo fy yai 
' And’ bong’ fide púrchasers for value without notice will have 
superior rights before it is again declared as trust property. 


T. M. Krishnaswami Atyar, N. Stoaramakrishna Atyar and 
N.C. Krishna Atyar for Appellant. 


The Governnient Pleader (P. Venkataramana Rao), P. R. 


Ganapathy Aipar, Ch. Raghava Rao and V. Krishna Mohan for 
Respondents. 


N. S. ee 
Cur gernven, J. 


` "Ve L 


! C. R. P. No. 1212 of 1925. 
16th August, 1927. 


Ciusl Procedure Code, S. 73— Assets paid over to other decree- 
holders on date of application—Sutt proper remedy. 


Where on the date of an application for rateable distribution, the 
assets have been paid over to other decree-holders, the proper remedy, 
of the aggrieved decree-holder is by a suit under S. 73 (2), Civil Pro 
cedure Code. 


23 A. 313 (P.C.) applied to. 

V. Ganapati Ayya for Petitioner. 

N, Stearamakrishna Aryar for Respondent. 
N.S. 


Wallace, J. 





l C. R. P. No. 1001 of 1926. 
17th Atigwst, 1927. 

Civi? Procedure Code, O. 1, R. 10 and O. 22, R. 4—Death of 
defendant—Legal representative not tmpleaded in true—Ilf can 
be added as parties under O. 1, R. 10. 

The provisions of O. 1, R. 10, Civil Procedure Code, cannot be 
resorted to so as to override the provisions of O. 22, R. 4. Conse- 
quently a Court cannot add as parties to the suit the lega! representa- 
tives of a deceased defendant who have not been impleaded as such 
within the time allowed by law. 


G. Lakshwmanna for Petitioner. 
V. Suryanarayana for Respondent. 
N.S. 
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Jackson and Tiruvcen- 
kata Acharigar, JJ. C. R. P. No. 1276 of 1925. 

18th August, 1927. z 

Speci fico per'formance—Decree for—Power of Court to extend 
time fixed in the decree. 

The Court has power to extend the time fixed in the decree 
for specific performance of a contract. 

Case-law reviewed. 

N.C. Vijayaraghavachari for Petitioner, 

P. Satyanarayana for Respondent. 

N.S, 

The Offg. Chief Justice, 
Beasley and Anantha- 
krishna Atyar, JJ. 
19th August, 1927. 

Court Fees Act (V of 1922) —Maintenance suit filed under 
the old Act of 1870—Appeal tinder the new Act—Valuation—Forum 
of appeal—New Act tf retrospeciire. 

A suit for maintenance was filed while the Court Fees Act of 1870 
was in foice and was valued at a sum over Rs. 10,000. At the time of 
the appeal, the new Act of 1922 had come into force. According to the 
valuation under the new Act, the value would be less than Rs. 5,000. 

Held, that the appeal lay to the High Court and not to the District 
Court, as the right of appeal which was a valuable right could not be 
taken away by the new Act which was not retrospective. 

T. Raugachatiar and E. V. Sundara Reddi for Appellant. 

K. V. Krishnaswamt Atyar and N. S. Srinivasa Atyar for 
Respondent. 

N. 8. — 


Srinivasa Aiyangar, jJ. 





| A. 3.:.No, 226 of 1923. 


C. R. P. Nos. 38 to 47 of 1927. 
19th August, 1927. 


Provinctal Small Cause Cotrts Act, Ss. 23 and 25—Sutt for 
rent based on attornameni—l f depends on proof of title to 1msmove 
able property—Order directing return of plaint—When justifiable 
—Reviston—Inter ference. 

A Small Cause suit was filed by the usufructuary mortgagee for rent 
on the ground that the defendants had attorned to him and were paying 
rent but subsequently failed to pay it. The Court ordered the plaint to be 
returned on the ground that it had no jurisdiction to entertain ites the 
defendants disputed the plaintiff's title to the properties. Thereupon 
the plaint was presented to the District Munsif’s Court but it was return- 
ed on the ground that the properties exceeded Rs. 3,000 in value and 
consequently beyond the pecuniary jurisdiction of the Munsif. There- 
upon the plaint was presented to the Sub-Court, but that Court again 
returned it on the ground that it had no jurisdiction to entertain it as 
the value of the rent sued for was below Rs. 3,000, 

Held, (1) that the order of the Small Cause Court returning the 
plaint was wrong as the claim for rent wae based. on attornment and did 
not depend upon proof of title ; 

N, R C, 
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(2) that the order returning the plaint was an“ order in a’ case 
decided” within the meaning of S, 25 of the Act. 

T. S. Venkatesa Atyar for Petiti@ner. 

F. S. Vas for Respondent. 

N.S. —— 
Srinivasa åiyangar and 

Curgenve, JJ. l S. A. No. 1343 of 1924. 

221d Átngust, 1927. 

Contract Act, S. 96—If applies to unascertained goods. 

The vendor’s lien specified in S. 96 of the Contract Act can be 
exercised even in the case of unascertained goods, 

L. R. 8 Chancery Appeals 289 referred to. : 

L. A. Govindaraghava Aiyar for Appellant. K 

S. Varadachariar and K.S. Champakesa Atyatigar for Res- 


pondent. 
N.S. 7 rn 
Madhavan Nair and 
Jackson, JJ. C. M. S. A. No. 128 of 1925. 
24th August, 1927. 


Civil Procedure Code, S. 47 —Attachment in execution of decree 
—Subsequent lease by judgment-debtor—Lessee tf a" representa- 
tive’—Abpbeal. 

A lessee from the judgment-debtor subsequent to the attachment 
of the properties in execution of the decree is a “representative” of the 
judgment-debtor within the meaning of S. 47 of the Civil Procedure 
Code. 

21 A. 20 followed. 

Ch. Raghava Rao for Appellant. 

K. Kameswara Rao and A. Ramasami Atyangar for Res- 
pondent. 

N. S. — 


The Offg. Chief bossa 
Beasley atid Anantha- \. 
krishna Aivar Jd. C. M. S. A. No. 132 of 1935. 
rst September, 1927. 

Civil Procedure Code, S. 47—Decree against karnavan of 
Malabar tarwad— Attachment of tarwad properties in exe- 
oution—Objection by some members of the tarwad on the ground 
that they belong to their own tavazht and not to the tarwad— 
Order on—lIf falls under section. 

Where properties are attached as belonging to the tarwad in execu- 
tton of a decree against the karnavan of a Malabar tarwad and some 
members of the tarwad file an objection to the attachment on the ground 
that the properties belong to their own tavarhi and not to the tarwad, it 
does not fall under S. 47 of the Civil Procedure Code, as the objection 
was agitated by the members ina capacity different from the one in 
which the karnavan was impleaded and made liable under the decree. 

a3 M. 195 and 31]. C. 393 followed. - 

24 M. 658 and 30 M. 215 overruled. 

K. Krishna Menon for Appellant. 

K. P. Ramakrishna Aiyar for Respondent, 


N.S, 
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The Offe. Chief Justice, 
i an Pa Case No. 16 of 1926. 
sth September, 1927. 

Indian Income-tax Act, Ss.2 (1) and 4 (3) (8)—Agricultural 
income—Lease of trees—Income from toddy tapped from trees. 

The income from toddy tapped from trees by the lessee of the trees. 
only (and not of the laud on which the trees stand) is not “ agricultural 
income” within the meaning of S. a (1) of the Income-tax Act. ` 

K. S. Jayarama Atyar' for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

N.S. 

The Offg. Chief Justice, 
Ramesan andBeasley, JJ. ! Ref. Case No. 7 of 1926. 
sth September, 1927. 

Indian Income-tax Act, S. s;0—" Tax was recovered ’’—Mean- 
ing of. 

The words “ Tax was recovered in S. go of the Income-tax Act 
do not mean the refund to the assessee of the tax already paid by him 
but mean the collection of the tax from the assessee. 

Vere Mockeit for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

N.S. 

Madhavan Nair and . 
Jackson, JJ. ! C. M. A. No. 256 of 1925. 
61): September, 1927. R 

Transfer of Property Act, S. 59—U su fructuary mortgage— 
Redemption of portion—Subsequent oral agreement subsittuting 
other itenis as security—V als dity. 

The plaintiff had executed a usufructuary mortgage in 1889 of the 
A Schedule properties for Rs. 700 for a period of 7 years. Subsequently 
he redeemed a portion of it on payment of Rs. roo. Later on an oral 
agreement was entered into by which the C Schedule properties were 
accepted By the mortgagee as substituted security for the A Schedule 
properties for a fresh period of 6 years. The plaintiff instituted a suit 
for redemption. 

Held, that the oral agreement amounted to an oral mortgage ot 
the C Schedule properties which was invalid under S. sọ of the T. P. 
Act and consequently the suit must fail. 

V. Ramasami Atyar for C. Padmanabha Atyangar for 
Appellant. ` 

K. S. Venkatraman for Respondent. 

N. S. 

Madhavan Nair 

and Jackson, JJ. ! C. M. S. A. No. 37 of 1926. 

6th September, 1927. i 

Malabar Tenants Act (I of 1900), Ss. 5 and 6—Decres for re- 
demption—Appeal by tenant for enhanced compensation—Decree by 
Appellate Court for enhanced compensation—Ejectment of tenant 
by first Court's decree—If tenant entitled to mesne profits 
after ejeciment till payment of enhanced compensation, 
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Where in a decree for redemption and ejectment against a tenant, 
the tenant was awarded compensation by the Munsif’s Court and the 
tenant was ejected on payment of compensation, but he filed an appeal 
and got a higher amount for an aa and claimed mesne profits 
between the time of ejectment and payment of the enhanced amount. 


Held, that the tenant was not entitled to mesne profits but only to 
interest on the enhanced amount from the time of ejectment. 


45 M. L. J. 323 followed. 
K. P. Ramakrishna Atyar for Appellant. 
A. Stvarama Menon for Respondent. 

N. S. 





Wallace and Tiruven- 
kata Achariyar, JJ. C. M. A. No. 253 of 1927. 
6th September, 1927. 


Mahomedan Law—Hibatil-ewae—Sale—Trans Ser by husband 
to wife in satisfaction of dower which had been jixed—Civil Pro- 
cedure Code, O. 41, R. 23—Appbeal from order of remand—Issyes 
not dealt with by the Appellate Court—If can be argúed. 


Where the dower amount due by a Mahomedan husband to his 
wife has been already fixed and the husband transfers property to his 
wife in satisfaction of this amount, the transfer amounts toa sale 
according to Mahomedan Law. But, if the transfer is in satisfaction of 
unascertained dower, the transfer is not a sale. 


5 A. 65 referred to. 

In an appeal from an order of remand, the appellant can only argue 
whether the order of remand is a legal one; he is not entitled to support 
the decree of the first Court on grounds and issues not.dealt with by 
the lower Appellate Court which passed the order of remand. 

V. Thtagaraja Atyar.for Appellant. 

M.A. Aseem for Respondent. 


N. S. —— 


The Offg. Chief Justice, 
Ramesam andBeasley,] J. Ref. Case No. a1 of 1925. 
6th September, 1927. 


Indian Incoime-tax Act, S. 3—A ssoctatio1i—Combtnation of 
persons for taking in auction toddy shops and sharing the pro fits— 
Liability for assessment to income-tax. 


A combination of persons whoenter into an arrangement to take in 
auction, work and share the profits of toddy shops and share the profits 
does not contravene any rule of the Abkari Act and is not an illegal 
association, and consequently is assessable to income-tax in respect of 
the profits derived by it. 


T: R. Ramachandra Aiyar for Assessee. 
M. Patanjali Sastri for Commissioner of Income-tax, 


N, S, OEE 


aI 


w 


Madhavan Nair and 
Jackson, JJ. _ C.M.S. A, No. r51 of 1925. 
6th September, 1927. . ° 


Civil Procedure Code, O. 21, Rr. 16 and 18—Assignment of 
decree—J ud gment-debtor if can plead the absence of constderation 
Sor the asstgnment—Subsequent decree ot between same partiés— 
Right to set off. 

It is not open to the judgment-debtor to raise the plea of the 


absence of consideration for the assignment of the decree, where the 
decree-holder admits the assignment. 


There is no right to set off under O. 21, R. 18, C. P. C., where the 
subsequent decree is not between the same parties in the same 
character, 

K, S. Champagesa Atyangar for Appellant 


B. Somayya for Respondent. 
N. S¢ ——— 


Srinivasa Atyangar and 
Curgenvoen, JJ. S. A. Nos. 1082 of 1924 and others. 
6th September, 1927. R 
Company —Voluntary winding up—Bond in the name of the 


company—Asstgnment by person purporting to act as liquidator ` 
but not properly appointed—Validtty. ~ 


The assigament of a bond which stands in the name of a company 
by a person purporting to act as the liquidator in the voluntary winding 
up of the company is not Yalid, if he was not properly, or in fact, 
appointed as liquidator. 

The Advocate-General and S. Ramasami Aiyar for mepenaa 


P. N. Marthandam Pillai for Respondent; 
N. S. 


t 
e 





Wallace and Trruven- 
kata Achartyar, JJ. L. P. A. No. 67 of 1924. 
ath Sepienber, 1927. 


Hindu Law—Minor—Agreement to sell immoveable property 
by guardian of the minor—Agreement for the benefit of the minor 
—Specific performance—If can be decreed, 


A contract to sell immoveable property belonging to a minor by his 
guardian is not specifically enforceable against the minor, even ough 
it is for the benefit of the minor. 


42 M. 185 distinguished. 

39 C. 232 (P. C.) followed. 

B. Sitarama Rao and N.S. Srinivasa Atyar for Appellant. 
M. Patanjali Sastri for Respondent, g 


N. S. —— 


NRC 
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Jackson, J. 
Cr, A. No. 397 of 1927. 

8th September, 1947. í 

Opium Act, S. g—Criminal intention—If necessary —License 
given for removing opium on ons day—Removal of greater portion 
on that day—Removal of the balance on subsequent day—E fect. 

License issued for removing opium on a certain day does not 
permit the removal, on the next day, of a portion of it which was not 
removed the previous day. 


Under S.-9 of the Opium Act it is not necessary to prove a crimi- 
nal intention. 

J. C. Adam (Public Prosecutor) for the Crown. 

M. Patanjali Sastri for Accused. 

N. S. —— 


Wallace and Tiruven- 
kata Achariyar, JJ. l S. A. Nos. 1550 & 1551 of 1922. 
8th September, 1927. 
Madras Estates Land Act, S.77—Rent not previously ascer- 
tatned—Sutt under the seciton—If maintainable, 

The fact that the rate of rent has not been previously ascertained is 
no bar to the institution of a suit for rent under S. 77 of the Madras 
Estates Land Act. The Court should determine the proper rate.of rent 
in the suit itself, ` 

21 L. W. 42 followed. 


Sir K. V. Reddi for Appellant. 
V. Govindarajachart for Respondent. 
N. S. 


Ramesam and l 
Cornish, JJ. O. S. A. No. 58 of 1926. 
rath Sepilember, 1927. 
Arbitratton—Award—Misconduct of wnpire—Refusal to 


state a case to High Court on question of law—T.aking independent 
legal advice. 


A refusal, by the umpire, to state a case to the High Court on a 
question of law arising in the arbitration proceedings does not amount 
to legal misconduct, but, if the umpire takes independent legal advice, 
it will amount to legal misconduct. 

Nugent Grant and K. S. Krishnasanit Atyangar for Appellant. 

Vares Mockett for Respondent. 

N.S. 

The Offg. Chief Justice, 
Beasley and Anantha- 
brinha Ainar JT. O. S. A. No. 16 of 192s. 
12th September, 1927. - 

Indtan Succession Act, S. 187—-Unprobated wil—If can be 

relied upon in defence. 


A defendant who relies upon an unprobated will in defence to a 
suit by the heir-at-law is trying ‘*to establish his right as executor or 
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legatee ” within the meaning of S. 187 of the Indian Succession Act 
and this is prohibited by the section. 


K. S. Krishnasami Atyangar and K. Bhashyam Aiyangar for 
Appellant. 


C. Venkatasubbaramiah for Respondent. 
N.S. PENEN 


The Offg. Chief Justice | 
and Srinivasa 
Awongar d. A. S. No. 339 of 1923. 
13th September, 1927. | 


Civil Procedure Code, S. 98—Sutt for acocounts—Decrese— 
Appeal—Judges agreeing as regards all items except one but dis- 
agreeing as regards the one ttem—Effect. 


In an appeal from the decree in a suit for accounts, both the Judges 
apreed that a number of items disallowed by the Lower Court should be 
allowed but with regard to one item they differed. 


Held, that the result of this difference was that the decree of the 
Lower Court should be set aside in respect of the items which, both the 


Judges agreed, should be allowed and confirmed in respect of the item 
as regards which they differed. 


The word “ opinion ” in S. 98 (1) does not mean opinion on all 
the points raised in the appeal. 


C. S. Venkatachari and V. K. Srinivasa Atyangar for Appellant. 


T. V. Muthukrishua Atyar, K. Narasimha Atsangar, S. 
Panchapagesa Sastri and V. C. Vesraraghavan for Respondent. 


N. S. 





Wallace and Tiruven- 


kata Achariyar, JJ. l A. S. Nos. 353 and 27 of 1924. 
13th Sephnbe!', 1927. 


Hindu Law—Partition deed—Consiruction of —" A and his 
wife and her heirs’ —Whether operates as a gift in presenti or an 
exéecutory estate—Validity of—Proviston for altered sticcession— 
If opposed to Hindu Law. 


Where in a partition deed between father and son it was provided 
that the property allotted to No. 1 individual should be enjoyed by him 
absolutely, and the property allotted to No. 2 individual should be en- 
joyed by him and his heirs, and where it was further provided that in 
the properties allotted to No. 1 individual, individual No. 2 or his heirs 
shall have no rights and that the properties that are allotted to the first 
individual should belong to him, his named wife and her heirs. š 


Held, that such a provision that the property should go to No. ı 
individual, his wife and her heirs being in variance with the line of 
succession recognised by Hindu Law is invalid. 


Held further that the wife of individual No. 1 did not get any in- 
terest in the property either jointly with her husband or after his death 


24, 


contingent on the property being undisposed of and that the term “ to 
her and her heirs ” was merely declaratory of the intention of the parties. 


27 M. 498 distinguished. a 
2 S. Jagadtsa Aiyar and V. Rajagopala Atyar for Appellants. 


T.M. Krishnaswami Atyar, K. Aravamuthu Aiyangar and 
N. Swaminathan for respondents. 
N. S. 


Wallace and Tiruven- 
Rata Achariyar, JJ. A. S. No. 414 of 1925. 
13th Septeniber, 1927. 


Limitation Act, Art. 132—Mortgage bond—Construction of— 
Provision for the whole amount becoming due in default of payment 
of interest— On demand’’—Whether demand necessary Exar ors 
of option—Evidence of. 


In a mortgage bond executed on 22nd January, 1908, it was 
provided that the mortgagors should pay before the 22nd January 
of each year the interest arrived at on the principal amount at the rate 
of g per cent, per annum and pay the principal sum within a period of 
5 years from the date of mortgage.’ In default of payment of interest 
‘or principal on such due dates they agreed to the mortgagee adding to 
the principal sum the interest due each year from the date of default 
and recovering the “ total amount ” with interest at the said rate with- 
out regard to the due date for payment of principal, whenever the 
mortgagee required, by proceeding against the mortgegors and the 
hypotheca,. The mortgagor did not pay any interest on the due date 
but the interest up to rsthJune of 1909 was paid on the basis of 
enhanced rate from the due date and also on the principal as well as the 
interest. Another sum was paid towards the principal. 

Held, (1) that the words “ whenever you require ” made the de- 
mand essential and a demand was necessary before the cause of action 
could accrue and the limitation began to run only from the date of de- 
mand. ° 

“ On' demand ” does not mean forthwith or immediately. 

39 M. 981 followed. 

53 L A 185=LL.R. 48 A. 457 relied upon. 

(2) that under the deed it was open to the mortgagee to exercise 
his option to callin the principal amount and that on the exercise of 
such option limitation began to run from that date ; 

(3) the fact of payment of interest on the footing of enKanced rate 
up to the date of payment even before the due date for the second 
instalment arrived imported a demand. 


Further the fact of payment of interest before the due date for 
principal also imported a demand. 


14 Ch. D. 687 In re Rutherford folowed. 

9 L. W. 479 distinguished. 

K.V. Krishnaswami Aiyar and S. Jagadisa Aiyar for Appellants. 

A. Krishnaswami Atyar, M. Patanjali Sastri and R, Soma 
stndaram Atyar for Respondents. 


WS: ° 
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Srinivasa Atyangar and | 
Ananthakrishna . : 
Aisat. TJ. i ; S: A. Nos. r, 2 and 10 of 1925. . 
rath September, 1927. J . 
Hindu Law—Alienation by limited owner—lImprovemenis 
made by alienees—Suit to recover possession with mesne profits by 
reversioner—I f reversioner entitled to mesne profits. 


Where a limited female owner of an estate under Hindu Law alie- 
nated some properties absolutely and the alienees bona fide believing 
that they have absolute title made improvements on the property and 
the reversioner subsequently brought the suit to récover the property 
together with mesne profits till date of recovery of possession, 

Held, that the plaintiff was not entitled to recover mesne profits 
which are in any way attributable to the improvements effected by the 
alienees whose right to the value of improvements had not been 
questioned. 

T. R. Ramachandra Atyar and K. P. Ramakrishna Atyar for 
Appellants. 

G. Krishnaswami Aipar and A. Parameswara Atyar for Res- 
pondents. _ 


N. S. oo 


Srinivasa Atyangar and | l l 

Ananthakrishna N 7 

E S. A. No. 1861 of 2045 
rath September, 1927. ) f 

Hindu Law—Joint family—Father—Alisnatiog—Mayor por- 
tion of the consideration for necessi(y—Rights of minor son. 

Where all the joint family properties were already in the posses- 
sion of strangers under ofhis and the father and another adult co- 
parcener sold the properties for a sum of Rs. 580 and it was found by 
the Court below that only Rs. 325 out of this amount went in discharge 
of debts binding on the joint family, — . 

Held, that the sale as a whole must be upheld. 

49 A. 149 (P: C.) referred. 

T. M. Ramaswami Atyar for Appellant. 

V. Rajagopala Atyar for Respondent. 

N. S. . 


Madhavan Natr and i 
Curgenven, JJ. C. M.A. No. 83 of 1927. | 
13th September, 1927. . 
Madras Local Boards Act—Rules under—Rule 1—' Election” 
—Veaning of. - 
The word “ election ” has not been defined in the Madras Local 
Boards Act or in the Rules framed thereunder. It does not mean a 
process of selection. It embraces the whole procedure whereby an 
elected member is returned whether or not it be found necessary to have 
a polling. . 
Where three persons offered themselves for election to a vacant 
seat but, on the date fired for the scrytiny of nomination papers, the 
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nomination paper of one of them was rejected and later on another 
withdrew with the result that the third person was declared elected; 

Held, that this amounted to an “ election ” within the meaning of 
Rule 1 of the Rules framed under the dras Local Boards Act. 

_ 51 M. L.J. 193 not followed. 

45 M. L. J. 23 and 47 M. L. J. 792 followed. 

E. V. Sundara Reddi for Appellant. 

L. S. Veeraraghava Atyar for Respondent. 

N. S. 

The Opg. Chief Justice 

` and Reilly, J. O. S. A. No. 77 of 1020: 

14th September, 1927. 

Hindu Law—Adoption by widow—Devtse of properties in her 
favour by her husband—Validity of adoption. 

Where a widow in whose favour all the properties had been devised 
absolutely by her deceased husband adopted a son, 

Held, that the adoption was valid. 

An adoption is not invalid merely because there is no property over 
which it can take eftect. 

T.M. Krishnaswami Atyar for Appellant. 

V. C. Gobalarainam for Respondent. 

N. S, 

Srinivasa Aiyangar and 
Ananthakrishna Atyar, i S. A. No, 1410 of 1924, 

16th September, 1927. 

Specific Relief Act, S. 27 (c)—Contract for sale by landlord— 
Sutit for specific performance and possession—Tenants in posses- 
sion—Decres for possession if can be given. 

_ The plaintiff sued to enforce specifically a contract for sale entered 
into by a landlord and to recover possession of the properties which 
were in thé actual possession of the tenants. The tenants did not raise 
the plea of want of notice to quit. They had repudiated the title of the 
landlord before the institution of the suit. 

Held, that the tenants had, by repudiating the landlord’ s title, be- 
come liable to be evicted by the landlord and therefore, under S. 27 (c) 
of the Specific Relief Act, the plaintiff could exercise that right of the 
landlord and evict the tenants. 

Obiter : The tenants are not entitled, as a matter of right, to take 
up the plea of want of notice to quit in second appeal when they have 
not raised it before. 


AaKrishnaswami Atyarand E. Vonikaieaina Raju for Appellant. 
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K. Kaineswara Rao for Respondent. 
ü N. S. 

The Offg. Chief Justice, 
Ramesan and Beasley, JJ. — Ref. Case No. 13 of 1926. 
16th September, 1927. ; 

Indian Income-tax Aot, Ss. 4 and 10(9)—Partnership—Asses- 
ses doing business with headquarters outside British India but 
having branches in British India—Agreement with employees in 
the branches to give them a share of the profits at the end of two 
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years as their remuneration—If amounts to a parinership—Share 
of the profits tf can be deducted as expenses under S. 10 (9). 


A merchant doing business had his headquarters in a place outside 
British India. He had branches‘at several places within British. India. 
He entered into an agreement with his employees in the respective 
places of business whereby they were to serve for two years and receive 
a share of the profits at the end as remuneration for their services. The 
agreement provided that the employer was to have the- sole control of 
the business and that the employees were liable to dismissal. There was 
no provision that the employees should bear any loss incurred m the 
business. 

Held, (1) that the agreement did not constitute a EER. R and 
the assessee was therefore liable to pay tax on the entire profits and 
not merely on the share of the profits reserved to him under the 
agreement, and (2) that the assessee was not entitled to deduct the 
share of the profits due to the employees as expenses under S. 10 (9) 
of the Income-tax Act. 

The Advocate-General for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

N.S. 


The Offg. Chief Justice 
and Reiliy, J]. ` O. S. A. No. 70 of 1926. 
19th September, 1927. 

Hindu Law—Joint family property—Presumption—Acqutsi- 
tions of father. 

Where ina Hindu family consisting of father and son the father 
acquired a Mitta and also other properties and there was no direct evi- 
dence before the Court that the said Mitta was treated ase joint family 
property by the father, 

Held, that from the fact that the other properties were so raid 
no presumption arises that this property was also treated as joint family 
property so as to give an interest therein to the son. 

S. Mithia Mudaltiar and T. D. Srtntvasachars for Appellants. 





? 





R. N. Atngar for Respondents. ° 
N.S. ý 7 
Srintvasa Atyangarand 
Ananthakrishna 
Aiyar Td. S. A. No. 1455 of 1924. 


19th September, 1927. 
Registration Act, S. 50o—Scope of. 


To attract the provisions of S. ṣo of the Registration Act, two 
conditions are necessary. One is that the earlier unregistered conveyance 
and the later registered conveyance must be both seeking to takeseffect, 
not completed transactions. Consequently, where an unregistered sale has 
been taken by the party as a completed sale and the sale coupled with 
the delivery of possession has been given effect to completely long be- 
fore the subsequent registered sale deed is executed, S. 50 does 
not apply. Secondly, the earlier unregistered deed must be a valid docu- 
ment operative in law, that is, operative even without registration. 

T. M. Krishnaswamt Atyar for Appellant. 
V. Krtshnamachari for Respondent, 
N. 5, 
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The Offg. Chief Justice 
~ and Reilly, J. A. S. No. 138 of 1924. 
20th September, 1927. 

Contract Aci, S. yo— ' Lawful ”—Meaning of—Person making 
the payment if should be interested in mahing it. 

The word “lawful” in S. 70 of the Contract Act indicates 
that the payment should have been made bona fide. Itis not neces- 
sary that the person making the payment must have been interested 
in making the payment. 

E. V. Krishnaswami Atyar and S. Venkatrama Atyar for 
Appellant. 

C. Padmanabha Atyangar for Respondent. 

N. S.. 


Waller, J. 





' I. P. No. 278 of 1926. 
20th September, 1927. 


Indian Trusts Act, S. ae Oey mixing up trust property 
with his own—Rights of bene fictars-—Charge. 


Where a trustee wrongfully mixes up the trust funds with his own 
funds, the beneficiary is entitled to a first charge upon: the entire funds 
so mixed up. 

The Advocate-General for Creditor. 

S. Doratsaini Aiyar for Official Assignee. 
N.S. 


Madhavan’ Nair and 
Curgenven, JJ. Cr. R. C. No. 372 of 1927. 
23rd September; 1927. 

Criminal Procedure Code, S. 197—Taksildar acting as a 
polling officer for a miunticipal election— Complaint against, of 
falsifying election records by tampering with voting papbers— 
Sanction if necessary. 


A complaint was preferred against a Tahsildar to the effect that he 
while acting as the polling officer in connection with a municipal elec- 
tion falsified or attempted to falsify the election records by tampering 
with voting papers. 

Held, that previous sanction was not necessary for the lodging of 
the complaint as the Tahsildar while acting as the polling officer was 
not acting in his official capacity as Tahsildar. 

Two conditions under S. 197 must be fulfilled before a sanction is 
required. (1) That the person charged with the offence should be a 
public officer who was not capable of being removed from his office ex- 
cept by the Government. (2) That the offence alleged to have been 
committed must have been done in discharge of his official duties, 


P, Venkataramana Rao for Tahsildar. 
The Public Prosecutor for tha Crown. 


N. S. 
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Wallace and Tiru- 
venkata Achartyar, JJ. A. S. No. 370 of 19323. 
22nd September, 1927. i 


Civil Procedure Code, o. 26, R. 1—Successive Commissions 
—Apboininient of—Legality. 

Successive Commissions for the same purpose should not be order- 
ed except where the Court thinks it necessary to discard the previous 
Commissioner’s report in which case the first Commissioners report is 
not evidence in the case, 


T. R. Ramachandra Atpar and C., V. Harihara Aiyar for 
Appellant. 

K.P. Krishna Menon and T. S. Anantaraman for Respondent. 

N.S. 


Ramesam and 
Cornish, JJ. A. S.No. 354 of 1923. 
a3rd September, 1927. 
Ciosl Procedure Code, S. 92—Schenie i AGE by 
some of the parties or death of some—E fect. 


The fact of the compromise by some of the parties toa scheme 
suit or the death of some of the parties does not preclude the Court in a 
scheme suit from deciding the question regarding the removal of some 
of the trustees. 

The Advocate-General and Ne Sivaramakrishna Atyar for 
Appellant. 

T. R. Ramachandra Alyar and T. S. Venkatesa Ayyar for Res- 





pondent. 
N. S. — 
Ramesai and: 
Cornish, JJ. A. S. No. 355 of 1923. 
a3rd September, 1927. 


Registration Act, Ss. 17 and 19— Bgyitable inortgage—List of 
document? containing a clause at the foot i hat the doouments were 
deposited as securtiy—Registration if necessary—Oral evidence or 
subsequent adinission—Adinissibility—Evidence Act, S. 91. 

Where the defendants borrowed monies from the plaintiffon the 
equitable mortgage by deposit of their title-deeds and the list of the 
properties whose title-deeds were deposited contained a clause at the 
foot that the documents were deposited as security for the debt, 

Held, that the list evidenced the bargain between the parties and 
itself created the mortgage and therefore required registration. ~ 

go C. 338 (P. C.) referred to. .. - 

Held also that no oral evidence or subsequent admission by the 
defendant was admissible to prove the mortgage. 

A. Krishnaswami Aipar and N. Stvgqramakrishna Aivar for 
Appellant. 

S. Varadachariar and P. Satyanarayana Rao for Respondent, 


N. S. 
,N RÇ : 
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Madhavan Nair and 
Curgenven,. J J. ,- C. M. A. No. 69 of 1928. 
23rd Septeniber, 1927. 
.Çstvil Procedure Co. le, O. 17, RÈ. 2 and 3—Scope and applica- 
bility. 
Order 17, Rr. 2 and 3, Civil Procedure Code, are mutually AA 
pendent and exclusive. | 
Per Madhavan Nair; J. (Curgenven, J., contra).—Where the 
slain tis pleader applied for an adjournment and, on the adjournment 
being refused, took no further’ part in the hearing of the suit, and the 
plaintiff who was also present applied for an adjournment and, on 
its being refused, cater to go on with the case, and the suit was 
dismissed, 
Held, that O. 17, R. 2 applied to the case and not R. 3. 
41 M. 486 referred to. 
S. Varadachartar and K. S. i E TE eerie for 
Appellant. 
.t  V, Ramadoss and R. Purushottam Atyangar for Respondent. 
N.S. 





Srinivasa Atyan par f i 
sand Curgenven, JJ. S. A. Nos. 252 to 257 of 1925. 
26th September, 1927. 

Madras Estates Land Act, S. 30—Enhancement of rent—Ryot 
using water from Government tank—Water rate levied from land- 
lord by Government—Landlord’s claim to include water rate 11 
the.rent—If.one for enhancement. 

Their Lordships referred the folowing question to the decision of 
a Full Bench: Where aryot uses water froma Government tank for 
which a water rate is levied on the landlord by the Government and also 
collected, whether the claim of the landlord to include this water rate in 
the rent due fromthe ryotis one for enhancement of rent within the 
meaning of S. 30 of the Madras Estates Land Act. 

A.-Krishnasaint Atyar for Appellant. 

r EK. Desikachari for TAEDE ° ‘ 

“NLS. - i 
Srinivasa Aiyangar and 

Curgenven, JJ. S. A. No. 311 of 1926. 
- 26th September, 1927. . 
© Madras Irrigalion Cess Act—Inamdar using water from 
Government tank—Right of Goversunent to tinpose water cess. 


Where there has been no change in the Government tank or the 
supply channel either by way'of deepening the tank or raising the bund 
or altering the sluices or the supply channel, the Government is not 
entitled to levy water cess under the Irrigation Cess Act from an inam- 
dar on the ground that a larger extent than the mamool wet land had 
been cultivated with the water from the tank, 

S. Varadachartar for Appellant. 

- P, Venkataramana. Rao (Government Pleader) for Respondent, 


N.S, 
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Srinivasa Aiyangar and 
Anantakrishua Atyar, JJ. S. A. No. 892 of 1926. 
27th September, 1927. 

Religious Budoswment—-Permanent lease-—Recognitioit BY suc- 
cessive trustees—Prasumption of validity. 

The defendants and their predecessors-in-title have been enjoying 
certain temple lands on permanent lease for more than 60 years past, 
the origin of such leases being unknown, and several succeeding trustees 
recognised the said transactions as rermanent leases ; 

Held, that in the above circumstances, there was a presumption 
that the alienations were made for justifiable necessity and the onus of 
proof of the absence of such justifiable purpose lay on the trustee. 

46 Bom. 481 (P. C.) and 40 Mad. 402 (P.C.) followed. 

S. Varadachariar and V. Balasundaram pas for vee 

K: S. Desikan for Respondent. , 





N. S. 
Phillips, O. C.J. and z 
Retlly, JJ. C. M. P. No. 3254 of 1927. 
28th September, 1927. 


Letters Patent, cl. 135 —Judgiment— Order remitting ine report 
of the Official Referees back to him. 

The order of a Judge on the Original Side of the High Court re- 
mitting the report of the Official Referee back to him is not a 
“ judgment ” within the meaning of cl. 15 of the Letters Patent. 

K. S. Krishnaswami Atyangar for Appellant. 

Vere Mockett for Respondent. 

NS 


Wallace, J. 


a 





Cr. A. No, 224 of 1927. 
28th September, 1927. 

Petroleum Act, S. 5 (1)}—Transport license—Halt overnight, 

Where a person who has got a license for transport of petroleum 
halts his eonsignment for a few hours overnight in a place which is not 
formally licensed to keep petrol, he is not guilty of an offence under 
S. s (x) of the Petroleum Act. 

K. N. Ganapathi for Public Prosecutor. 

V. L. Ethiraj for Accused. 

N. S. —— 


Srinivasa Atyangar atid 
Anantakrishna 
Aiyar, JJ. 
28th September, 1927. 


Transfer of Property Act, S. 53—Entire consideration applied 
to discharge debis—Effect—Transfer to defraud creditors —Trans- 
fer partly supported by const deratton—l f shold be set aside 
wholly. 

A transfer of property the consideration of which is utilised entirely 
in payment of debts of-the transferor without any benefit being retained 
for the transferor may be one jntended to defeat creditors, ae 


S. A. Nos. 979 and 1449 of 1928. 
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Where a transaction in fraud of creditors is partly supported by 
consideration, it cannot be upheld to the extent it is supported by con- 
sideration. 

30 M. 6 and 37 M. 227 referred tð. --- 

46 M. L. J. 125 dissented. 

Watrap Subramania Atyar for Appellant. 

S. Muthiah Mudaltar for Respondent. 

N.S. 


Jackson, J. 





! C. R. P. No. 527 of 1927. 
29th September, 1927. 

Civil Procedure Code, O. 22, Rr. 2 and 4—Legal representa- 
tive already on record —No abatement. 


Where the legal representative of a deceased party is already on 
record as a party O. 22, R. 2, Civil Procedure Code, applies and no 
application need be put in under O., 22, R. 4. 

» L. 399 and 4 C. L. J. 568 referred to. 

K. V. Krishnaswami Atyar for Petitioner. 

S. Varadacharitar for Respondent, 

N. S. 


Jackson, J. 





l C. R. P. No. 745 of 1927. 
29th September, 1927. 3 

Presidency Small Cause Courts Act, Ss. 43 and 47—Order of 
ejectment—Agpphlication for stay subsequently —Maintainability. 

An application for stay under S. 47 of tbe Presidency Smalt Cause 
Courts Act after the passing of an ejectment order under S, 43 is main- 
tainable. A i 

17 L. W. 179 referred to. 

T. C. A. Anandalwanrtı for Petitioner. 

"V. Rajagopalachari for Respondent. 
N. S. 

Phillips, O. C. J. f 

and Reilly, J. l A. S: No. 173 of 1925. 
30th September, 1927. 

Hindu Law—Jotnt fanuly—Mingling of separate income wrth 
joint funds—Presumption of jotntness—Hordenae to rebut, 

Where a member of a joint Hindu family has his own separate 
earning? and they are mingled with the joint family funds, there 
is a presumption that all the properties are joint family properties and, 
unless he produces his accounts or other evidence to show that his earn- 
ings were kept separately, the earnings must be treated as joint family 
properties. ` 

go C, 439 (P. C.) referred to. 

C. Narasimhachariar for Appellant. 

E. S. Krishnaswami Atyangar for Respondent, 

N. 5. 
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The Chief Justice 
and Ramesam, J. A. S. No, 152 of 1927. 
3rd October, 1927. å 
Hindu Law—Jotnt family business—Debts contracted by 
manager—Other members taking part inthe management of the 
bustness—If personally liable. 


In the case of a'joint family business, the other members of the 
family cannot be treated as partners in the business merely because 
they take some part in the management of the business and are not 
personally liable to discharge the debts contracted by the manager for 
the business. 

EK. S. Krishnaswami Aipangar and K. Narasimha Atyangar 
for Appellant. 

S. Muthiah Mudaltar for Respondent. 

N. S. 


Srinivasa Aiyangar, J. 





l C. R. P. No. 375 of 1927. 
3rd October, 1927. ; 

Limitation Act, Art. 164—S1ubstituted service—I f aniounts to 
dus service. 

“ Due service ” in Art. 164 of the Limitation Act means `“ personal 
service ” and does not include “ substituted service”. 

ga M. L. J. 512 not followed. 

P. C. Parthasarathi Aıyangar for Petitioner. 

L. A. Govindaraghava Atyar for Respondent. e 

N.S, 

Venkatasubba Rao, J. 





' C. S. No 42 of 1927. 
4th October, 1927. 

Madras High Court Original Side Rules, Order Y (a)—Scope 
of —Claim by way of indemnity—When arises—Bene ficiary—Right 
of indemfity against trustee. 


Under Order V (a) of the new Original Side Rules of the Madras 
High Court a defendant can agitate his claim by way of indemnity 
against a third person arising out of the suit transaction. Cases of 
indemnity may arise under express contract, under implied contract, 
under statutory provisions, and under fiduciary relationship between the 
parties. 

A cestui qui trust has aright of indemnity against the trustee for 
all losses occurring to him by reason of the trustee’s acts amounting to 
breach of trust in the same way asa trustee has a right of indemnity 
against the beneficiary for monies spent for the benefit of the benefi- 
ciary. Such a claim of the beneficiary is not one by way of damages 
but one by way of indemnity. 


M. Subbaroya Atyar for Plaintiff. 
V. Radhahrishnayya, A. Surganarayaniah and R. Tirumala 
Thathachartar for Defendants. 
"A N, S. S 
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Ramesam and 
Cornish, JJ. A. S. No. 217 of 1923. 
4th October, 1927. i -a = 


Hindu EEE O REEE againsi—When binds the 
réverstol, : : v- 

Where in a suit against a Hindu widow as representing her hus- 
band’s estate, a real defence is available but-not put forward and a 
decree is obtained against her, it is not binding on the reversioner. 
Itis not the law that, unless it is established that there was fraud or 
collusion: betwéen the plaintiff in the prior suit and the widow, the deci- 
sion therein would be’res judicata and binding on the -reversioner. 
Gross negligence or laches on the part of the widow in not defending 
the suit will render the decision not binding on the reversioner. 


N. Rama Rao for Appellant. 
G. Lakshmanna for Respondent— 
N.S. 
Phillips and 
Reilly, JJ. A. S. No. 357 of 1924. 
4A October, 1927. 
Interesi—Damages for beach of contract—Iuterest if can 
be amended on.. , 
Interest cannot be awarded upon the amount of damages for 
breach of contract which was agreed to by way of settlement between 
the parties. . 
sı M.L.Je 76e (F.B.) referred to. 
No interest can be awarded in claims based upon a breach of 
contract, apart from the Interest Act. 
K. Krishnaswami Atyangar for Appellant. _ 


B. Somagya for Respondent. 


m 





4 


Lr ary 


z a N, S, è SEO , a à z 4 
Devadoss, J. . : ° 
Cr. Rev. Cases Nos. 202 & 203 of 1927. 
k tolh October, 1927. 


Madras Local Boards Act, S. 166—Drirer aud owner of a 
mator bus running on atoad notified not safe for traffic. . 


| -Where a motor bus’ is-plied for hire along a road which is p~ohi- 
bited by notification as not being safe for traffic, the driver of the bus 
is wellwis the owner of it both come within the purview of S. 166: of the 
‘Madras Local Boards Act. j 


E. P, Ramakrishna Aiyar for Petitioner. 
V. Balarama Atyar for Respondente 


N.S. 


—— 
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Srinivasa Atyangar and ; 
Anantakrishna Atyar, JJ.) S. A. No. 152 of 1924, 
30th September, 1927. 


a 

Court-Fess Act, S. 13—-Disposal on a preliminary poini— 

Partition sutt—Point as to defendants’ exclusive right to property 

and as to share of plaintiff, if the first point is found against 
defendants. 


Where two points for determination arose before the Lower 
Appellate Court in a partition suit, vis., whether the defendants had 
acquired an exclusive right to the property in suit and what was the share 
to which the plaintiff would be entitled, a one third or a half share, in the 
event of the first point being held against the defendants, and the Lower 
Appellate Court decided the case against the plaintiff on the first point 
itself, without going into the second, and the High Court in second 
appeal reversed the finding of the Lower Appellate Court on the first and 
remanded the case to the Lower Appellate Court for final determination, 


Held, that the Lower Appellate Court had disposed of the case on 
a preliminary point for purpose of S.13 of the Court-Fees Act, and 
that the Court-fee paid on the second appeal memo. in the High Court 
could be directed to be refunded. 


Ch. Raghava Rao for Appellant. 
B. Somayya for Respondents. 
— N.S. 





Srinivasa AtyanZar and . 
Anantakrishna Atyar, JJ. S. A. No. 358 of 1924. 
30th September, 1927. , 
Compromise decree—Soms of the parties minors on the date of 
the suit but attaining majority on the date of the decree—Decree 
representing as minors—BEffect. 


The plaintiffs brought a suit for setting aside a compromise decree 
obtained against them as minors represented by their brother as guard- 
ian on the grounds that they were majors on the date of the suit and 
that the guqrdian was guilty of fraud and negligence. The first Court 
dismissed the plaintiffs’ suit. On appeal the Lower Appellate Court found 
that the first plaintiff was a major on the date of the decree, if not on 
the date of the suit and as such that the decree was not binding on 
both of them. 

Held (in Second Appeal by the defendants) (1) that a decree 
obtained against a person who was a minor on the date of suit but who 
subsequently attained majority on the date of the decree, treating him 
still as a minor is not void asthere is no procedure prescribed in the Civil 
Procedure Code which compels a plaintiff to get the minor defendants 
who attain majority during the course of the proceedings declared as 
majors. 

39 Mad. 1031 and 6 L. W. 272 followed. 

20 M. L. T. 479 explained. 

(2) that a compromice decree is on the same footing as a contract 
and hence when on the date of the decree one of the parties was treated 
as a minor while in fact he was a major, the said decree is not binding 
on him, 

NRC 


36 - = 


K. Ramamurti and K. Kameswara Rao for Appellant. ž 
B. Jaganuadha Doss for Respondent: 


N. S. ? 


$ 
The Chief Justice and : 
Ramesam, J. 3rd October, A. S. No. 155 of 1924. ` | 
; 1927. 
Contract Act, S. 74—Mortgage bond—Provision for payment in 
instalments and simple interest—Provision for payment of balance 
ti lump on default with compound interest at same rate. 


Where a mortgage bond provided for payment of the debt in suc- 
cessive instalments, for simple interest at a certain rate in the first 
instance, and in the event of-default in the payment of any. one instal- 
ment, for payment down ina lump sum of the entire balance payable 
with compound interest at the same rate from the date of.default,. 

Held, the clause was not penal and could be entercee: 


T.. Ramachandra Rao for’ Appellant. 
Ch. Raghava Rao for Respondent. 


N. 5. 


The Chief Justice and 


Ramesam, J. l A. S. No. 353:0f 1925. 
4th October, 1927. 


Hindu Law-—Bequsst to two persons—Joint tenants or tenants- 
in-common., 


A bequest to two persons who are not'members of a joint Hindu 
family does nêt make them joint tenants but they take it only as tenants. 
in-common. 


11 C. x (P. C.) distinguished. 

23 C. 670 (P. C.) followed. 

K. Kamestvara Rao for Appellant. 
Ch. Raghava Rao for Respondent. 


N.S. ° 











Jackson and Ananta- 


krishna Atyar, JJ. S. A. No. 716 of 1924. 
ath October, 1927. 


~ Inam—Enfranchtsement—Ejectment suit by enfranchisee— 
Onus of. proof. 


“Where a vetti seri inam was enfranchised and the plaintif who 


bought the interest of one of the enfranchisees sued in ejectment 
persons in possession. 


Held, that the onus of proving the right to-eject, vis., that. the 
original grant was of both the warams, lay on the pee 


49 M. L. J. 602 and gı M. L. J. sro followed. 
44 M: 643 (P. C.) referred. 
V.. Ramadoss for Appellant. 
Ch. Raghava'Rao and V. Krishna Mohan for Respondent,. 
N. S. 
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Ananthakrishia 


Aryar, J. C. R. P. No. 999 of 1926. 
10th October, 1927. 


Civil Procedure Code, O. T R. 8—Scope of. 


A Court should not refuse leave under O. 1, R. 8, Civil Proce- 
dure Code, merely on the ground that the persons interested in the 
trust as representing whom the plaintiffs applied for leave are not 
numerous, or that there is a difference prevailing among the persons. 
The consent of all the persons is not necessary for the purpose of. 
instituting a representative suit. 


T.L. Venkatarama Atyar for Petitionsr 
T.M. Ramasami Atyar for Respondent. | 


The Chief Justice 
and Anantha- 
krishia Atyar, J. 
11th October; 1927. 


Interest—Sale of goods—Sutt for bits of—Whether interest 
payable—Ceylon Ordinance (lI of 1918)—Form of promissory. note 
—Interest column not filled up—Effect. 


The plaintiff, a dealer in rice and cement, applied goods to defend- 
ant from time to time'and got promissory notes for the price. Finally 
the previous promissory notes were consolidated and a final promissory 
note was executed in the prescribed printed- form but the space for 
interest was not filled up. The plaintiff brought a sutt for price on 
the dealmgs and onthe promissory note in India. 

_ Held, (1) assuming that the promissory note was invalid under’ 
the Ceylon Ordinance an action lay on the original dealings in India, 

(2) that, on the construction of the promissory-note, there was no 
contract for payment of interest as the same was negatived by the 
space for interest not being filled, and 

(3) that, farther, the plaintiff was not entitled to any interest 
from tbe date of the promissory note but only from the date of the 
plaint, apart from contract for such payment and the Provnions a the 
Interest Act. 


E. S. Krishnaswami Aiyangar and V. Rajagopala Atyar for 
Appellants. 


| M. Patanjali.Sasiri and:S. Jagadisa Aiyar for Respondents, 


A. S. No. 8 of 1925. 





Wallace and Tiru- 
venkata Achariyar, JJ. C. R. P. No. 114 of 1933. 
11th October, 1927. 


Madras Estates Land Act, S. 3 (2)—Estate—Post-settlement 
inam—Sale for arrears of revenue and purchase by Government— 
Effect—Grant not of the whole village—Exisience oe minor 
inams—E ffeot—Burden of proof, 
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Where a post-settlement inam was sold for arrears of revenue and 
purchased by the Government, 

Held, that, the zamindari having n put an end to by the pur- 
chase, S. 3 (2) (a) and (6) of the Ma Estates Land Act which 
implies the continued existence of the zamindari did not apply. 


S. 3 (2) (d) of the Act applies even though the grant is not of the 
whole village due to the existence of minor -inams. 


Per Wallace, J.—Where, in a suit for ejectment, the defendant 
raises the plea that the lands in respect of which the suit is brought 
are lends in an estate and the Civil Court has no jurisdiction to enter- 
tain the suit, the initial onus of proof is on the defendant to prove that 
the suit lands relate to an estate. It may be that, after this initial 
onus is discharged, the plaintiff should establish his right toeject the 
defendant. 

Per Tiruvenkata Achartpyar, J.—In such a suit there is no pre- 
sumption either way. 


Case-law reviewed. 


S. Varadachartar and Ch. Raghava Rao for Petitioner. 
A. Krishnaswami Atyar and P. Satyanarayana Rao for Respondent. 


N. S. 





Phlips and Reilly, JJ. 
A. S. No. 252 of 1925. 


12th October, 1927. 

Word—Santhathi—I/f inoludes adopted son. 

In the case of a devise to females the word “Santhathi” does not 
include “adopted son” as the adoption can be made only to the 
husband. i 

Ch. Raghava Rao for Appellant. 

B. Somayya and E. Krishnamurthi for Respondent. 


N.S. ° ——— 
@ 
The Chisf Justice and 
Anantakrishna Atyar, J. C. M. P. No. 2992 of 1927. 
12th October, 1927. 
_ Arbitration Act, Ss. 1 and 14—Award—When can be set aside 
by Courit—Finding of arbttrator—Jwurisdiction of Court to go into. 


Unless there has been misconduct on the part of the arbitrator or 
the award was improperly procured, the Court has no furisdiction to 
rescind the award under S. 14 of the Arbitration Act. The Court has 
no power to investigate whether there is evidence to support the 
finding of the arbitrator or not. 

Per Anantakrishna Atyar, J.—The rules of evidence as laid down 
in the Evidence Act do not govern arbitration proceedings. 


Nugent Grant for Appellant. 
Respondent unrepresented, | 
N. S, £: 
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Madhavan Nair and 
Reilly,- JJ. Cr. A. No. 388 of 1927. 
12th October, 1927. : ` 


Indian Penal Code, S. as as amended by Act XVIII of 1925 
—Omission of the word “ printed ’—Effect. , 

Where a person was charged, after the coming into force of Act 
XVIL of 1925, with having printed an obscene publication, and tried 
and convicted of an offence under S. 292, I.P.C., 

Held, that the word “printed” having been omitted from the Sec- 
tion by the Amending Act of 1925, the charge against the accused was 
ilegal and the conviction should be set aside. 

J.C. Adam (Public Prosecutor) for Crown. 

G. Lakshmanna for Accused. 

N.S. SETA 


Srinivasa Aiyangar, J. 


J 


l C. R. P. No. 599 of 1927. 
12th October, 1927. - 

Civil Procedure Code, O. 38, Rr. s and 6 and O. 43, R. 1 (q)— 
Application for attachment before judgment—Petition closed after 
recording the undertaking bp the defendant not to alienate his 
properties—Appeal—lIf lies. . 

The plaintiff applied to the Court for an arder to direct the defend- 
ant to furnish security for the amount claimed in the suit or: to attach 
his properties. The Court passed an order recording the undertaking 
of the defendant not to-alienate his properties and closed the petition. 

Held, that.this order fell under O. 38,R. 6 (2), C. P?C., and conse- 
quently was appealable under O. 43, R. 1 (q.) i 

`3 R. 307 and so C. 215 referred to. 

K. Bhashiam Aiyangar and T. R. Srinivasan for Petitioner. 

| N.R. Govindachari for Respondent. 


N.S. \ ` t- ° 
DBevadoss, J. 





‘C. R. P. No. 1204 of 1928. 
12th October, 1927. 

Limitation Act, S. 19—Statemeni that debtor would pay the 
amount at a future fixed pertod—Sust filed beyond the period of 
limitation from the date of signing the statement but within the 
period of limitation from the date fixed—If barred. . 


' Where a debtor wrote to the creditor acknowledging that « parti- 
cular amount was due to the creditor on that date and Promising to pay 
that amount in the first week of January next. 


Held, that a suit by the creditor filed more than 3 years from the 
. date of the signing of the letter but within 3 years from the first week 
of January fixed by the letter was barred by limitation. 


P. N. Appusamt Atyar for Petitioner. 


T. M. Ramaswami Aiyar for Respondent. 
N. S. 


‘` 
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Jackson and Anantha- 
krishna Iyer, JJ. } S. A, No. 138 of 1924. 

tath Octcber, 1927. l ' 

Registration Act, Ss. 1y and 49— Unregistered sale-deed—Ad- 
missibility 1o prove the nature of possession of the vendee—Mort- 
gages getting utregistered sale-deed—Suit for redemption of mort- 
gage—Morigagee if can rely upon the sale deed—T ransfer oF Pro. 
periy Act, 'S. 6b. 

An unregistered sale deed is admissible i in evidence to prove the 
nature ‘of the possession of the vendee, namely, that the vendee claimed 
title as absolute owner adversely to the vendor. Any ‘unilateral asser- 
tion of hostile right by the mortgagee who enters into possession of the 
mortgaged properties will not have the effect of extinguishing the right 
of redemption of the mortgagor. Butif the mortgagee takes an un- 
registered sale-deed from the mortgagor it will te an “act of the parties” 
which will have the effect of extinguishing the right of redemption under 
S. 60 of the Transfer of Property Act. 

Case law reviewed. 

M.S. Venkatrama Iyer for Appellant. 

C. A. Seshagiri maa for Respondent. 

N.S. ` 

Phillips and Reilly, dd 


"a 





\ » 


l A. S. No. 77 of 1925. 

‘ath October, 1927. i 
Contract Act, S. 23—Champertous agreament—Applicability 

to Indta—T ests. i 


-. The Emgüsh law of darat is not applicable to India. 
Where the defendant entered into an agreement with the plaintiff -who 
was her relation to give to the plaintiff th of the properties that she 
might recover in a suit by her against her brother, in consideration of 
the plaintiff assisting her in the litigation with money and services. 

Held, that the agreement was not extortianate but was more in the 
ue of a family arrangement. - i 





. Lakshmanna for Appellant. ‘ 
Ch. Raghava Rao for Respondent, 
N.S. 7 
Madhavan Natr and 
_ Reilly, JJ. Cr]. Rev. Case No. 335 of 1937. 
~ 13th October, 1927. 


Indian Motor Vehicles Act, Ss, 11 and 16 and Rule 327 E 


Scope of the Rule—If ultra vires—" Acoident ''"—Veaning of. 


The word “ accident ” in Rule 27 (c) of the Rules framed under 
the motor Vehicles Act means accidents to the driver and the occupants 
or to the car, and does not include accidents to other cars ar'to the 


- public which: the driver of-the motor vehi¢le came to know in the ‘course 
- of his driving. ‘So construed, the Rule falls within the Soaps of S. rr 


(2) (i) of the Act and is not mta vires. 
B. C. Sankaranarayana for Accused. 
K. N. Ganapati for the Public Prosecutor for. Crown. 
N. S. 





At 


Devadoss, J. 


C. R. P. No. 1356 of 1927. 
13th Uctober, 1927. i 


Landlord and tenani —Lease for one year—Lesses relingnish- 
ing possession before the expiry of the year—Liability for rent for 
the remaining period. i 


. - Where a lease was taken for a period of one year and the lessee 
who had entered into possession vacated the premises after 4 months 
and gave a notice to the landlord that he gave up the lease, but the 
lessor refused to accept the termination of the lease and it appeared 
that- the landlord-had offers from other persons to take up the property 
on leace on higher rent but that he neglected to lease the property . to 
such-persons, - . a 


Held, that the landlord was not entitled to any damages against 
the lessee. l l Jie © YIU. iay ta 
P, R. Ramakrishna Iyer for Petitioner. l ' 
_. .P. S. Ramachandra Iyer for Respondent. 
aa sa —— 


Devadtoss, J. ea i 
Í Crl. Rev. Case No. 401 of 1927. 
14th October, 1927. : 

Madras City Police Act, S. 76—Scope, ' 

S, 76 of the Madras City Police-Act is not restricted in its appli- 
cability to the actual driver of a motor bus, but also applies to the 
owner of the bus or the person who has got the ‘licence, and the fact 
that the person in whose name the licence had been obtained was not 
actually present in the bus when it was driven along à road prohibited 
for traffic by the licence is immaterial. 1d lv. x 

N. S. Srinivasa Iyer for Petitioner. 

P. Govinda Menon for Crown Prosecutor. 

N. S. 


Devadoss, J. ' ° 





å Crl. Rev. Case No. sro of 1927. 
14th October, 1927. z 
sree 
Wadras Local Boards Act, Ss. 222 and 223—Failure to take 
out licence—Prosecution for—Limitation fór commencing. ` ` 


Where the accused was charged by a Taluk Board for failure to 
take out a potter's licence for the period commencing ffom the year 
1924 and the complaint was filed in November 1926, 

Held, that under S. 223 of the Madras Local Boards Act, the 
period of limitation was 3 months from the expiry of the fear during 
which the licence, if granted, would have enured and consequently the 
complaint relating to the omission to take out the licence for the years 
1924 and 1925 was barred. 

S. 223 and nol S. 222 îs applicable to cases of failure to get 
licence. 

S. Soundarataja Atyangar for complainant and the Public 
Prosecutor for Crown. 

N.S. 

NRC 
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—_ 


Devadoss, J. 
Cr], Rev. Case No. 527 of 1927. 


14th October, 1927. 

Criminal Procedure Code, S. 247-¢-Susimmons case—Complain- 
ant absent—Son representing father dead and getting himself sub- 
stttuted—No further steps taken—Magistrate proceeding with the 
trial and convicting accused— Legality. 

Where in a summons case the complainant was absent on the day 
of the hearing and his son turned up and represented that his father 
was dead and that he be substituted in his place and the Taluk Magis- 
trate gave him leave to do so but the complainant’s son did not take any 
steps and the Magistrate proceeded with the trial of the case, examined 
witnesses and convicted the accused which conviction was upheld in 
appeal by the joint magistrates, 

Held (in rewision),\that the conviction was bad as the Magistrate | 
should have acquitted the accused under S. 247 of the Cri. P. Code, 


19 C. W. N. 334, referred to. 
+ K. Kameswara Rao and K. Subbarana Iyer for Petitioners. 
The Public Prosecutor (Mr. J. C. Adam) for Crown 


N. S. 





Srinivasa Atpangar and 
Reilly, JJ. S. A. No. 903 of 1923, 

17th October, 1927. 

Court-fee—Hijectment suit against teaant—Defendant claim: 
ing value of tinprovements—Decree by first court for ejeciment 
conditional on pgying compensation — Appellate Court holding de- 
fendant to be licensee and directing ejeciment without compensa- 
tion—Second appeal by defendant—/f Court-fee should be patid on 
amount of compensation claimed. 

-Where a decree in ejectment was passed against a tenant condi- 
tional on paying him compensation in respect of the buildings erected 
by him and on appeal the Sub-Judge holding that the defendant was a 
mere licensee ordered ejectment without paying value of the improve- 
ments, and the defendant preferred a second appeal and paid Court- 
fees only on the valuation of the land without paying separate Court- 
fee on the compensation amount claimed, 

Held, that the Court-fee paid was proper. 

23 M. 84, 20 M. L. J. 121 and 45 M. 246, referred to. 

The Malabar Tenants’ Improvements Act does not apply to a 
mere licensee, : 

B. Sit@ram Rao and A. R. Sundara Iyer for Appellant. 

K. P.M. Menon and P. Govinda Menon for Respondent, 


N.S. 
Phillips and Ramesan, JJ. 





A. S. No. 89 of 1925 & 288 of 1926, 
18th October, 1927. 

C. P.C., S. 92—Interest—Residents of the place—Feediug 
charity—Necessity to go and ask for food in the chatram. 
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Residents of a place where a chatramin which feeding charity 
is being carried on, is situated have got sufficient interest to bring a 
suit under S. 92, C. P. C. It is not necessary that they should have 
had any necessity to go and ask for food in the chatram. 


42 M. 360, dist, 
T. R. Ramachandra Iyer and S. R. Dikshit for Appellant. | 


` K. V. Krishnaswami Iyer and K. G. Srinivasa Iyer for Res- 
pondent. , : > 


N. S. —_—— 


Kumaraswamt Sastri 
and Wallace, JJ. C. M.S. A. No. 59 of 1927. 
19th October, 1927. 


Limitation Act, Art, 182 —Execution sale of propuulies eas: 
belonging to the gudgment-debtor—Deltt ery of possession foatuction-. 
purchaser—Subsequent dispossesston by real owner—Syit by 
auction-purchaser against real owner—Disinissal of suit, Court 
holding properties did not belong to the judgment-debior— Subse- 
quent sutt by auction-purchaser against decoree-holder and judg- 
ment-debtor for refund of purchase-noney—Decres given agatsist 
decreé-holder—Purchase-mioney collected in execution— Subsequent 
execution petition by decree-holder to execute his decree—Limtia- 
tion. 

Certain properties were sold im execution of a decree.as belonging 
to the judgment-debtor and purchased by a third person and,;.were 
delivered to him. Subsequently the auction-purchaser was dispossess- 
ed by another person who claimed to be the real owner. The auction- 
purchaser filed a suit against him but the suit was dismisted on the 
ground that the properties did not belong to the judgment-debtor but 
belonged to the other person. Subsequently, the auction-purchaser 
filed a suit against the decree-holder and the judgment-debtor for re- 
fund of the purchase-money and a decree was passed against the 
decree-holder. In execution of this decree, the purchase-monéy was 
recovered by the auction-purchaser from the decree-holder. Then, the 
decree-holder filed a petition for executing his own decree. This peti- 
tion was filed more than 3 years from the date of the decree obtained 
by the auction-purchaser against the decree-holder but within 3 years 
from the date of the refund of the purchase-money. It was also more 
than 12 years from the date of the original decree. 

Held, (1) that the starting point of limitation for the Execution 
Petition was the date of the refund of the purchase-money by the 
decree-holder to the auction-purchaser and rot the date of the decree 
obtained by the auction-purchaser for refund of the purchase-money ; 

30 M. 209, referred to; and 

(2) the present Execution Petition cannot be considered to 
be a continuation or revival of the old Execution Petition, inasmuch as 
the properties in respect of which a sale was asked for in the two peti- 
tions were entirely different. 


P, Somasundaram for Appellant. 
C. Sambasiva Rao for Respondent. 
N. S. f 





44 


Madhavan Nair and 
Reilly, JJ. '  Crl. App. No. 540 of 1927. 
asf 19th October, 1927. 

Madras Local Boards Aof, S. 3 (18)}—Public road—Road 
poromboke beyond the limits of the road used by the public Jor 
passage. l 

The words “ public road” in S. 3 (18) of the -Madras Local 
Boards Act includes the extent of the road poromboke between the 
limits of the metalled road used by the public for passage to and fro 
and the property of the adjoining owner. 

` The Public Prosecutor for Crown,. 
> 7,8. Krishnaswami (amicus curie) for A cused. 
J Ne Ss xa 
D X IDs bqross, J. 





X i E 
} C., R. P. No. 375 of-1926. 
T -16fh October, 1927. ' 
Cu- Madras Estates Land Act,S. 192—C. P. Code, O. 21; Rr.-58 to 
63—If apply to rent suits under the Act. 
w1, The provisions of the-C. P. Code relating to claim petitions; vis., 
O.-21, Rr. 58 to 63 are applicable to rent suits under the Madras 
Estates Land Act, : 
K. Kameswara Rao for Petitioner. . ee 
.3' M. Venbatasubbiah for A. Krishnaswami Iyer, for Respondent. 
OU Sw 
Devadoss, J. ' l 


a aa 





} C. R. P. No. 400 of 1926. 
roth October, 1927. 

Execulion—Insolvency of decree-holder—Subsequent assigi- 
iment of decree by decree-holder—Right of assignee to execute the 
decree—Right of Official Receiver to impeach the validity of the 
assignment. 

A decree-holder assigned the decree after he was adjudicated an 
insolvent. The assignee applied for recognition of the assignment and 
execution of the decree. Both the decree-holder andthe judgment- ` 

“ dèbtòr who were served with notice did not raise any objection but the 
Official Receiver raised the plea that the assignment was not valid. 
Held, (1) that the Official Receiver had the locus standi to object 


_ to the, assignment ; and. 


wa 


(2) that the assignment having been made by the decree- 
holder after the adjudication passed no interest to the assignee. 
aN Kunchithapatham for Petitioner., 
A. C. Sampath Aiyangar for Respondent. 
N. S. 


Devadoss, J. 





! C. R. P. No. 148 of 1926. 
19th October, 1927. 

Religious Endowment Act (1925)—/] f retrospective. 

The provisions of the Religious Endowment Act of 1925 are not 
- retrospective and the right of suit vested in persons prior to the pass- 
\ ing of the Act is not aflected. 
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K. Krishnaswami, Aiyangar and T. R. Arunachalam for 
Petitioner. E 

T. R. Ramachandra Iyer and D. V. Neelaniegachariar for 
‘Respondent. vs et - 

N.S. ° z -l 5 Lae Fb AU OAY 

The Chief Justice - ai T 
and Anantha- ; SR 
krishua Aipar, J. \ ii Se a 
20th Oclober, 1927. HII Te eg 

Limitation Act, Art. 118 —Will authovistig widow to adépt 
and directing all the properties except the house to be divided 
between the widow, daughters and adopled sów in de fined shares— 
Adoplion by widow—Alienalion by the adoptive smother and 
adopted son of the house—Suit by reversio ep tiupeaching the 
alienation—Limitattion, 

A testator authorised his widow to adopt and directed that all his 
properties except the house should be divided into shares ¢ and distri- 
buted to his widow, daughters and adopted son. The widow ‘adopted 
a son. The adopted son and the adoptive mother alienated the house. 
Within 4 years from the date of the alienation but: after 20 years from 
the date of the adoption the reversioner brovght a guit pes miog. -the 
alienation. 

Held, that the suit was barred Ly limitation under Art. 118 of the 
Limitation Act having been brought more than 6 years after the date of 
adoption, inasmuch as, the moment the adoption was made, it threatea- — 
ed the reversionary rights in view of the fact.that the adopted son was 
given a share in the properties of the deceased. 

36 I. C. 255, referred to. 

B. Satyanarayana for Appellant. 

G. Lakshmanna for Respondent. 


-^e 
1 af 





N.S. 
Srinivasa Iyengar, J. yant aR 
l C. R. P. No. 818 of 1977. 
20th Ogtober, 1927. 


Practice—Appeal from order in insolvency—Necessity ; of 
noticas to respondent be fore allowing appeal. 

Where a District Court allowed an appeal from an order of the 
Sub-Court dismissing an application by the insolvent for discharge as 
out of the time specified by the Court, without giving notice to’ ‘the 
creditors or to the Official Receiver, 

Held, that the procedure of the District Court was irregular, aš no 
Court has any right to allow an appeal without giving noticesto the 
parties affected by the same. 

E. Krishna Iyer for Petitioner. 


V. Sambandam Chetty for Respondent. 





N.S. - = 
Madhavan: Natr and n 
Reilly, JJ. Cri, Rev. Case No. 559.0f 1927. 
20th October, 1927. 


Indian Penal Code, Ss. 467 and jji Sui in which forged 
document put forward—Fersons not parties—Conplaint for 
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offence of fabrication of document against—Power of Court to 
lodge. 

- A Court has got power to prefes a complaint in respect of offences 
alleged to have been committed before it against persons who are not 
parties to the suit. Sofar as the parties to the suit are concerned, 
the Court must be taken to have acted asa Court in preferring the 
complaint. So far as the persons not parties to the suit are concerned, 
the Court must be taken to have acted as a public servant lodging a 
complaint and it is not necessary that such a complainant should have 
been examined on oath. 

C. Sidney Smith for Accued. 

The Public Prosecutor for Crown. 

N. S. 

Philips and 
Ramesam, JJ. l A. S. No. 342 of 1926. 
20th October, 1927. 

- Crorl Procedure Code, S.g2—Scheme decree—MVod ficatton— 
If can be made by an application, 

Where a decree has been made settling a scheme in a suit under 
5.92, C P.C., any modification of it can be made only by a fresh suit 
and not by any application in the same suit. 

B. Somayya for Appellant. l 

K. Krishnasami Iyengar, V. C. Veeraraghavan and 
T. K. Sginivasathathachariai' for Respondent. 

J NYS. >. 

Srinivasa Atyangar, J. 








C. R. P. No. 78s of 1927. 
20th October, 1927. 


Civil Procedure Code, O. 33, R. 1 and O. 22, R. 3—A pplication 
lo sue in forma pauperis—Death of applicant—Right of legal re- 
preseniative to continue the application. 


An application to sue in forma pauperis cannot be continued by 
the legal representative of the applicant after the death of the appli- 
cant, as the right is a personal one. But the legal refiresentative 
may undertake to pay the proper court-fees and continue the suit in 
whi h case the date of the filing of the application will be deemed to 
be the date on which the plaint was presented. 


P.‘ Panini Rao for Petitioner. 


N. S. Pa 
Madhavan Nair and “ 
Jackson, J J. C. M. A. No. 377 of 1926. 
2eth October, 1927. 


Provincial Insolvency Act (V of 1920), S; 17—Debtor's peti- 
tion—Death of the debtor before adjudication—Jurisdiction of 
Court to adjudicate. 

The Insolvency Court has got power toadjudicatea person as in- 
solvent on his petition, even though the petitioner died subsequent to 
the filing of the petition. 

N. Kunchithapatham Iyer for Appellant. 

R. Krishnaswami Aiyangar for Respondent. 

N. S. : 
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Devadoss, J. - E 
i l C. R. P. No. 1234 of 1936. 
19th October, 1927. : 

Madras Estates Land Act, Ss. 74 and 75 (7)—Abplication Jor 
appraisement of rent—Arward of Revenue Inspector—Order of 
confirmation by Sub-Collector—Appeal to District Collector—tIf 
lres—Revision—Appeal to District Court, i 


No appeal lies to the District Collector against an order of the Sub- 
Collector confirming an award of the Revenue Inspector in an appli- 
cation for appraisement of rent under S. 74 of the Madras Estates 
Land Act. _ Le 

Quere :—Whether an appeal does not lie to the District Court 
against an order of the Sub-Collector confirming the award, as the said 
order tantamounts to a decree for arrears of rent- under S. 7s, cl.7 of 
the Estates Land Act? ‘ 


A, Ramaswami Ayyangar for Petitioner. 
S. Nagaraja Ayyar for Respondents. 
N. S. 


Kumaraswami Sastri 
and Wallace, JJ. C. M. A. No. 248 of 1925. 
20th October, 1927. 


Religious Endowment—Dedication io trust—Deed not provid- 
tng for devolution of trustees after the death of the founder— 
Effect—Right to nominate irusteés—In whom vests—Power given 
jointly to two persons—Death of one—Other when entitled to 
exercise, : 


Where by a deed certain properties were dedicated to charities for 
the worship of an idol by two brothers and it was provided that one of 
the brothers must be in management and possession of the properties 
but there was no provision as to the devolution or mode of appointment 
of trustees after the death of the founders. ` 


Held, that, on the death of the brother who managed the proper- 
ties, the other brother alone was not entitled to appoint or nominate a 
trustee but the right of nomination devolved upon both the surviving 
brother and the heirs of the other deceased brother who were the found. 
ers of the trust. 


S. T. Srinivasagopalachart for Appellant, 
B. Sttarama Rao for Respondents. 


N. S. 


Srinivasa Aiyangar and 
Jackson, JJ. S. A. Nos: 29 and‘30 of 1925. 
21st October, 1927. 

Madras Hereditary Village Offices Act, S. 6—Construction of 
—Rright of members of Family to insist upon selection being made 
from a particular group of persons—Sutt in Civil Court—Matn- 
fainability, 


In cases where new village officers are created by virtue of regroup- 
ing, amalgamation or division of villages,’S. 6 of the Madras Hereditary 
N. R. C, 








8 

Village Offices Act no doubt casts an obligation: upon the Revenue 
authorities to make a selection from the members of the families of the 
last holders of the offices which have been abolished. But it does not 
confer any right on the members of the families to insist upon sucha 
selection and a suit by a member of the family for a declaration that 
the defendant was not properly appointed in accordance with the terms 
of the section is not maintainable. j 

T. R. Rasnachandra Ayyar for Appellant. 

P. Venkataramana Rao for Government. 

M. Krishna Bharathi for Respondent. 

N.S, 

i Devadass, J. 





' C. R. P. No. 413 of 1926. 
asth October, 1927. 

Civil Procedure Code, Sch. 11, para. 15 —Legal miscon duci— 
Arbitrator deciding on local inspection but not ot evidence.’ 


Failure to take evidence by an arbitrator, while the terms of refer- 
ence to him do not specifically empower him to dispense with it, amounts 
to legal misconduct, and the award based merely upon local inspection 
cannot stand. 


K. S. Ramabhadra Ayyar for Petitioner. 


l T. R. Srinivasan for Respondent. 
_. NS. 


K wnaraswanit Sastri and 
Wailace, JJ. C. M. P. No. 3590 of 1927. 

a6th October, 1927. 

Letters Patent (Amended), cl. 15—Order on application for 
stay of execution pending civil revision petition—If appealable. 

No appeal lies from an order passed on an application for stay of 
execution peading civil revislon petion. 

P. G. Krishna Ayyar for Petitioner. 

K. Ramachandra Ayyar for Respondent. 

N. S. 
. Waller and Madhavan 


Nair, JJ. l C. M. P. No. 49 of 1927. 
28th October, 1927. 


Civil Procedure Code, S.110—Substantial question of law— 
Point concluded by the Full Bench decision of the High Conrt— 
Different view of the other High Courts—Valuation of subject- 


matter of suitt—Mesne profits subsequent to date of sutt—If can 
be taken into acoount. 








The question of the maintainability without the sanction under 
S. 92, C. P. C., of a suit between two persons each claiming to be the 
lawful trustee of a religious endowment is not a ‘substantial question 
of law” for purposes of leave to appeal to His Majesty in Council under 
S. rro, C. P. C., concluded as it is by a Full Bench decision of the High 
Court reported in I. L. R. 4g Mad. 113, whatever the view of the other 
High Courts on the point may be. 
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Quere:—Whether mesne profits subsequent to the date of the 
suit for recovery of possession can be taken into account in valuing the 
subject-matter of the suit in the Court of first instance under S, 110, 
C. P. Code. ` 


43 M. L. J. 622 and 39 Mad. 843° referred to. 


P. Satyanarayana Rao for Petitioner. 
© Ch. Raghava Rao for Respondents. 


N. S. 


Kumaraswaini Sasti'i and 


Wallace, JJ. C. M. A. No. 444 of 1926. 
a8th October, 1927. 


Provincial Insolvency Act, S. 7-—Swasthiwachakam service 
inam land—Rents and profits from—Power of Court to make an 
onder vesting them in the Oficial Receiver. 

Though a Swasthiwachakam service inam land is not attachable in 
execution of a decree, it does not follow that the rents and profits 
accruing thereon are not liable for.attachment, and there is nothing to 
prevent a Court from realising the rents and profits from the lands for 
any particular year by the appointment of a receiver and, after paying 
enough out of them to the Inamdar for his subsistence, from appropria- 
ting the balance towards the satisfaction of the decree. 

45 Mad. 620 (F.B,) referred to. 

49 M. L. J. 244 (P.C.) followed. 

It is therefore competent to an Insolvency Court under the Pro- 
vincial Insolvency Act by adopting the same course to vest the balance 
of rents and profits accruing due, in the hands of the Official Receiver 


for the benefit of the creditors, after making the necessary allowance 
for the Inamdar. 


K. Subba Rao for the Hon'ble Mi. V. Ramadoss for Appellant. 

Ch. Raghava Rao and S. Ramachandran for Respondents. 

N.S. 
Kuntarasgvamt Sastrt and 

Wallace, JJ. C. M. A. No. 195 of 1927. 

1st Noveniber, 1927. 

Provinctal Insolvency Act, S.43—If mandatory or directory 
—Com't’s power to extend time originally fixed for applying for 
discharge. 


The provisions of S. 43 of the Provincial Insolvency Act are man- 
datory, and not merely directory, and it is not open to the Insolvency 
Court to extend the time for an insolvent to apply for dischame after 
the expiration of the time originally fixed. 

4 Pat. sı and Wallace, J.’s view in 19 L. W. 418 followed, 

Krishnan, J.’s view in 19 L. W. 418 dissented from. 

sı M. L. J. 209, 51 M. L.J. 60 and s1 Cal. 337 referred to. 

Ch. Raghava Rao for Appellant. 

A. V. Krishna Rao for Respondent. 

N. S. 








BO 


Kumaraswain Sastii and 
. Wallace, JJ. . C.M. A. No. 362 of 1926. 


a d November, 1927. i 


Civil Procedure Code, O. 43, R. 1 (w) and O. 47, Rr. 1 and 7— 
Os der granting review—Appedl—When mainiainable—Review on 
the ground that a ruling was not cited at the orginal hearitig—Iif 
can be granted—' Ey ror apparent on the face of the record”— 
Meaning of. 


No appeal lies against an order granting review on the ground that 
a certain ruling of a High Court was not cited on the pate occasion. 
- Case-law reviewed. i 


_A legal doctrine of a High Court is “ new and important matter ” 
within the meaning of O. 47, R. 1, C. P. Code. 


The “ error apparent on the face of the record” in O. 47, R 


must be an error apparent on a perusal of the judgment itself and not 
hy reference to extraneous matters, 


Case-law reviewed. 


E. Bhashyam Ayyangar and T. R. Srintvasan for Appellant, 
A. Ramaswami Ayyangar for Respondent. | 
N. S. 


Devadoss, J. 





l C. R. P. No. 630 of 1926. 
26th October, 1927. 


Madras® Local Boards Act, Ss. 93 and 228—Professtotial in- 
come—Gr'oss tncoine or net în one =cat Jor recovery of excess 
Professional tax collected on the ground that the tax was lewed on 
the gross incovie—Jurtsdiction of civil court. 


The words “ professional income” in section 93 of the Madras 
Local Boards Act mean the net income and not the gross income. 
27 M. 54% referred to. 


e] 

A suit for recovery of excess professional tax collected by the 
Union Board under the Madras Local Boards Act, on the gròund that 
the tax was improperly levied on the gross income instead of the net 
income, Ís maintainable in the civil court, as the dispute relates to 
the basis of the assessment and not to the quantum of the assessment. 


A 


C. A. Seshagiri Sastri for Petitioner. : 
T. M. Krishuasamt Ayyar for Respondent. 

® 
N. S, 


~ 


6I 


Srintvasa Atyangar and 
Jackson, JJ. S A. No. 620 of 1926. 
26th October, 1927. i 


Hindu Law—Joint family—Alienation by manage’ — Substan- 
tial portion of consideration not for legal necessity— Forn of 
deci'ea—-Altenation tf should be set aside. 

It is not an inflexible rule of law that, when a substantial portion 
of consideration in the case of an alienation by the manager of a joint 
Hindu family is not supported by legal necessity, the alienation should 
be set aside in its entirety. It is in the discretion of the Court to set 
aside the alienation or not. Where it was found that an alienation of 
about 6 and odd acres of land was made for Rs. goo and odd, -out of 
which, Rs. 400 and odd was for necessity, and that the properties 
comprised in the alienation were capable of division, 

Held, that the entire alienation should not be set aside but should 
be upheld in respect of one-half of the properties. 

16 L. W. 595 referred to. 

N. Swaminatha Atyar for Appellant. 


V. Suryanarayana for Respondent. 
N. S. 


Decadoss, J. 





l C. R. P. No. 70 of 1926. 
26th October, 1927. 


Madras District Munictpalttes Act, S.384—Enhancement of 
tax without notice—Sutt for refund—Jtutsdictron of Civil Court. 


A suit in the Civil Court for refund of enhanced tax gn the ground 
that the enhancement was made without notice is maintainable. The 
Civil Court has jurisdiction in cases where the provisions of the Act are 
not substantially complied with. 


K. S. Destkan for Petitioner. 
Sundaralingam for Respondent. 
N. S. 
Srinivasa Atyanga.' and 
: Te ckson JJ. l S. A. No. 1322 of 1924. 
28th October, 1927. ; 


Partnership—Wovking partner—Right to settle debt due to 
the partnership. 


A working partner is entitled to settle a debt due to the partner- 
ship and such a settlement is binding on the partnership. 
C. S. Venkatachaiiar for Appellant. 
K. Varadaokari for Respondent. 
N.S. 
Devadoss, J. 








Cr. R.C. Nos. 402 and 403,0f 1927. 
28th October, 1927. Ron a 
Madras Local Boards Act, S.221—Prosecution fos non-paye- 
ment of profession tar—Power of magistrate to go into the basts of 
the assessment or the quanttiuin of 1t—Vagistrate acting unde Alf 
a Criminal Court—Criminal Procedure Code, S. 435. 
N. R. C 
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À magistrate before whom a prosecution is launched for non-pay- 
ment of the profession tax under S. 221 of the Madras Local Boards 
Act has no power to go into the basis of the assessment of the tax or 
the quantum of it. A magistrate actıng under S. 221 and reducing the 
tax'levied by the Taluk Board acts as a Criminal Court and his order 
can be revised by the District Magi-trate under S. 435 of the Criminal 
Procedure Code. 

N. S.. Srinivasa Atyar for Complainant. 

The Public Prosecutor for the Crown. 


R. Visvanatha A:yas' for Accused. 
N.S, 


Devadoss, J. 





C. R. P. No. 1105 of 1926. 
31st October, 1927. 


Practice—Defendant declared ex parte—Suit pending—Rirht 
to appear at a later stage. 


In a pending suit a defendant, who was declared ex parte at a 
hearing, is not precluded from appearing at a later stage of the suit and 
continue if, 


K. S. Destkan for Petitioner. 
M. Patanjali Sastri for Respondent. 
N. S. 


Devadoss, J. 





l C. R. P. Nos. 245 to 247 of 1927. 
31st Octoger, 1927. 

Civil Procedure Cade, S.47 and O. 21, R. go—Application to 
set aside sale in execution of rent dec ‘ee—Appeal. 


An order on an application to set aside a sale held in execution of 
a decree passed by a Revenue Court on grounds not covered by O. 21, 
R. go of the C. P. C. is appealable under S. 47, C. P C., as the section 
is not made inapplicable by S. 192 of the M. E. L. Act. 





E. Vinayaka Row for Petitioner. ° 
M.S. Venkatarama Atyar and S. Rangaswami for Respondent. 
N. S, 


Jackson and Anantha- 
krishna Aiyar, JJ. S. A. No. 915 of 1926. 
31st Octobe", 1927. 


Contract Act, S. 7o—Irrigation tank supplying water to the 
lands ofthe plaintiff and defendants—Repairs effected by the 
pblainttff—De fendants benefited by the repairs—Right of plaintiff 
to contribution in respect of ihe expenses of repairs. 


An irrigation tank which supplied water to the lands belonging to 
the plaintiff and the defendants was owned by the plaintiff. It breached 
in one year with the result that wet cultivation could not be carried on. 
The plaintiff spent money and closed up the breaches and the result of 
it was that the lands of the plaintiff and the defendants could be 
cultivated with wet crops as before the breaches. The plaintiff sued to 
recover half the amount of the ¢xpenses by way of contribution. 
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Held, that, as the tank belonged to the plaintiff and as the plain- 
tiff denied the right of the defendants to enter upon the tank, it cannot 
be said that the plaintiff did the repairs “ for the defendant" within 
the meaning of S. 70 of the Contaci Act and that therefore the plain- 
tif was not entitled to contribution. 


Per Ananthakrishna Aiyar, J.—To constitute an act as having 
been done fo:' another, there must be a legal duty to do that act on the 
part of the other which the Jaw could compel him to perform. No 
Tight to contribution arises unless there is such legal duty. 


A. Kitshnaswaimt Atyar for Appellant. 
S. T. Srinivasagobalachari for Respondent. 
N. S. 





Srinivasa Atyangar and 
Ananthakrishna 
Atyar, J J. 
1st November, 1927. 


S. A. Nos, 329 and 330 of 1926. 


Indian Compantes Act, S. 38—Purchaser of shares in limited 
Company tn Court anctton—Sutt by purchaser to direct the Com- 
pany to register the sharesin his name—Vaintainabiliiy—Right 
to have hts rame registercd. z 


In execution of a decree ihe shares in a company standing in the 
name of the judgment-debtors’ father were sold in Court auction. The 
auciton-purchaser applied to the company to register the shares in his 
name. The company pleaded that the only person whose title they were 
bound to recognise was the executor or administrator of the deceased 
under the Articles of Association and further that they had a discretion 
in the matter. 

Held (1) that the application contemplated by S. 38 of the Com- 
panies Act was not the only remedy and did not exclude the ordinary 
right of suit of a party; and that therefore the suit was maintainable, 
and (2) that the Company was bound to register the names of the 
auction-purchaser as owner of the shares and could not arbitrarily 
refuse to Mo so. 

4 Ch. App. 20 referred to. 


S. Varadachartar and S. T. Srintvasagopalachartar for 
Appellant. 


A. Kritshnaswami Aiyar and T. M. Ramaswani Atyar for Res- 
pondent. é 


N. S. “ gp E, 


Kumaraswamt Sastri 
and Wallace, JJ. C. R. P. No. 1113 of 1925. 
1st November, 1927. 


Civil Procedure Code, S. 2 (20)—Civil Rules of Practice, Rr. a 
(11) and 81—" Stgned’’—Meaning of—Affixture of facsimile by 
a pariy capable of writing his signature in vakalats and affidavits. 

The word “signed” in R. 81 of the Civil. Rules of Practice 
includes stamping or affixing of facsimile and con-equentlya vakala 
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or affidavit containing the facsimile of a party who is capable of writing 
his signature is not invalid, 
3 A. 575 followed. a 
S. Sundararaju Atyangar for Petitioner. 
Respondent unrepresented. 


N. S. — 
= Phillips and Srinivasa 
Atyangar, JJ. C. M. A. No. 197 of 1927. 
3rd November, 1927. 


Civil Procedure Code, S. 47 and O. 21, R. 66—Settling the 
terms of sale proclamatton—Court tf bound to decide the question 
of market value—Order under—Appeal—Notice—Non-service of 
—Effeot. _ i 


In execution of a mortgage decree the properties were brought to 
sale. The lower Court, without itself finding what the market value of 
the properties was, directed that the values of the properties given by 
the decree-holder, the judgment-dektor, and the Commissioner who was 
appointed to report about the value, be all given in the sale proclamation 
and sale conducted. Against this order an appeal was preferred by the 
jyudgment-debtor. 


Held (x) that there was no duty upon the Court to decide what 
exactly the market value of the properties was and insert it in the pro- 
clamation and consequently the order which directed the insertion of 
the three values piven by the decree-holder, the judgment-debtor and 
the-Commissigner without giving its own value was not illegal. 


C. M. A. No. 345 of 1926 followed, 
20 A. 412 (P. C.) distinguished, 


- (2) that the question was not one relating to the execution, dis- 
charge or satisfaction of the decree under S. 47, C P. C., and that 
therefore no gppeal lay.— 7 


(3) that the fact that the proclamation was settled without notice 
to the judgment-debtor was immaterial as notice was originally given to 
the judgment-debtor and he was ex parte then. 


K. S. Krishnaswanni Atyangar and V. N. Venkatavaradachari 
for Appellant. : 

K. V. Krishnaswami Atyar and A. V. Visvanatha Sastri for 
Respondent. 

N.S. 





SS 
Kumaraswami Sastri and 
Wallace, JJ. } C. R. P. No. 546 of 1925. 
4th November, 1927. ô 

Civil Procedure Code, O. 17, Rr. 3 and 3—Pariy and vaki 
present—Adjournment refused—Vakil declining io proceed with 
the sutt—Disuussal of sustt—Ilf fills under R. 2 or R. 3. 

Where, on a date to which a suit had been adjou'ned for evidence, 
both the party and his vakil were present and the vakil applied for 
adjournment and, on the adjournment being refused, did ro? report no 
instructions but merely declined to proceed with the suit and the suit 

— was dismissed. z 

Held, that the dismissal should be taken to have been one for 
default and an application for restoration would lie. 

T. 4. Krishnaswami Ayyar and K. S. Desikan for Petitioner. 

The-Government Pleader for Respondent, 

N. 5. 2 
Kumaraswain Sastri and 

Wallace, JJ. C. R. P. No. 852 of 1926. 
4th November, 1927. j 

Civil Procedure Code, S. 11ı5—Order directing payment of 
deficient Court-fea—Reviston., 

An order directing the payment of deficient Court-fee in a suit i 
revisable by the High Cotrt. 

48 M. L. J. 688 and 36 I. C. 831 followed. . 

so M. L. J. 497 and 1ro2 I. C. 877 not followed. 

T. L. Venkatarama Ayyar for Petitioner. 

S. T. Sriñivasagopalachari for Respondent. 

N.S. 


Devadoas, J. 








C. R. P. Nos. 1517 to 1519 of 1927. 
yth November, 1927. 


Consolidatton—Jurisdiction of High Court to consolidate Civil 
Revision Retittons—E fect on process fees. 


The High Court has got jurisdiction to consolidate Appeals and 
Civil Revision Petitions relating to the same subject-matter. 

The effect of consolidation is to treat all the cases as a single one 
and consequently the process fee must be calculated on the basis of a 
single case instead of a batch of several cases. 


26 C. 214 distinguished, 
T. M. Krishnuaswamt Ayyar for Petitioner. 
~ T. A, Anantha Ayvar (amicus curiae) for the Office. z 


The Government Pleader for the Gove: nment, 
N, S. 


Ramesam and Jackson, JJ. 





l C. R. P. No. 1284 of 1925. 
7th November, 1927. 

Indian Contract Act, S.61—Two debts, one for credit and 
ania for cash, contracted on the same day—Mode of appropr'ta- 
tion 


IN RÇ: 


- Ő 


When two debts, one for cash and another for credit, are contracted 
on the same day, and subsequently payment is made “by the debtor 
and neither party made any appropriation. 

Held, that the’ debt for cash was the earliest as it became due 
earlier than the other and it should be discharged first, and the debts 
are not of equal standing simply because they were contracted on the 
same date. i 

V. Rajagopala Ayyar' for Petitioner. 

K. Narasimha Ayyar for Respondent. 

N.S. 


Kumaraswamt Sasti's and ; 
Wallace, JJ. C. R. P. No. 1216 of 1935. 
yth November, 1927. 


Ciuil Procedure Code, O. 22, Rr. 3, 4 and 10—Mort gage sust— 
Death of decree-holder after preliminary and before final decree 
— Legal representatives not coming onrecord in time—Abatement, 


In a mortgage suit the mortgagee décree-holder died after the date 
of the preliminary decree but before the period fixed for payment had 
expired. Nearly three years thereafter certain persons claiming to be 
the lkegatees under a will left by the deceased applied to be acded as 
his legal representatives.. The question arose whether the suit had 
abated in the meanwhile. Their Lordships referred the following 
question for the decision of a Full Bench: “ Whether O. 22, Rr. 3 and 
4 of the C. P. C. apply to the case of death of a party after the passing 

of a preliminary decree in the suit. 


B. V. Veswanatha Ayyar for N. Swaninathan for Petitioner. 
C. S. Venkatachariar for P. N. Appuswaniu for Respondents, 
N.S. l 








(Yallace and Srinivasa 
Ayyangar, Jd. S. A. No. 236 of 1925. 
8th November, 1927. 
Hindu Law— Marriage—Approved or utappr oe form— 
Payment of parisam. 
Where a sum of ¢ pagodas was paid as bar tsan: to the father of 


the bride and a sum of Rs. 40 was paidin addition for marriage expen- 
ses, the marriage is in an unapproved form and not an approved form. 


32 M. 512, 13 L. W. 582 and 49 M. L. J. 554 referred to. 
T. M. Krashnaswami Ayyar for Appellant. 
A. Sundaram for Respondent. 
N° S. — 
The Chief Justice and 


Ananthakrishna Ayyar, J. C. C. C. A. No. 19 of 1926. 
oth November, 1927. 
Deed—Construction—License or lease—Cotntract—Party in 
default—Rtght to damages. 
Where a document does not give exclusive possession of the pro- 
perty comprised in it but merely marks the trees in the property for 
tapping, and also provides expressly that the executant or his agents 
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should not be prevented from entering into the property; it does not 
amount to a lease, 

48 M. 368 F. B. referred te. i 

In the case of a contract, the party who has himself committed 
default is not entitled to recover damages from the other. . 

T. S. Rajagopala Ayyar for Appellant. 

G. Ramakrishna Ayyar for Respondent. 

N. S. _— 

Devadoss, J. ' l 
C. R. P. No. 542 of roage 
gth November, 1927. 

Madras District Muntctpalities Act, S.354 and Sch. V (3)— 
Machinery—Handlooms—Jurisdiction of Civil Court to interfere 
with assessment under the Act. 

Handlooms and similar industrial implements are not “ machinery” 
within the meaning of Sch. V (2) of the Madras District Municipalities 
Act. 

_ Where license fee was levied by the Municipal Council in respect 
of handlooms, the Civil Court has jurisdiction to entertain'a suit for 
the recovery of the license fee paid. 

N. Goytndan for Petitioner. 

- M. C. Stridharan for Respondent. 





N. S. - , 
Ramesam and Jackson, JJ. l C. M. S, A. No. 122 of 1926. 
and 
oth November, 1927. C. Ri P. No. 417 of 1927." 


Civil Procedure Code, S. 145 and O. 21, R. 43—Bond for pro- 
duction of goods attached before judgment—Subsequent attachment 
and sale in another sust—Non-production of goods by the surefy— 
For festure—If illegal. 

A surety for the production of goods attached before judgment in 
one suit cannot be proceeded against in execution of adecree in another 
suit. Tie forfeiture of the bond fot non-production of goods by the 
surety in a subsequent suit is illegal. 


K. S. Ramabhadra Ayyar for the Appellant. 
V. Rajagopala Ayyar for the Respondent. 
N.S. 

The Chief Justice and 





C. C. C. A. No. 38 of 1926. 


Ananthakrishna Ayyar, J. 

roth November, 1927. 

_ City Municipal Act of 1919, S. 100—Lease by owner—Sub- 
stantial constructions by the lessse—Owner if liable to pay property- 
tax in respect of the constructions. 

Where the owner leased the properties and the lease-deed provided 
that the lessee can make constructions upon the property leased but the 
lessee would not be entitled to remove anything permanently attached 
to the ground, and the lessee erected substantial buildings on the 


property. 


58 


td 


Held, that the lessor was the “ owner ” of the substantial structures 
erected by the lessee within the meaning of S.100 of the City Munici- 
pal Act and as such liable to the propegty-tax. 


K: S. Krishnaswaint Ayyangar for Appellant. 


S. Rangaswamt Ayyangar for Corporation and T, G! Raghava 
chars for Landlord. ‘ z 
N. S. 


Devadoss, J. 





Ç 


l Cr]. Rev. C. No. 490 of 1927. 
10th November, 1927. . 

Madras Disirict Muntctpaltties Act, Ss. 195, 204 and 321 (7)— 
‘License for -construction of pandal—Period fixed in licenss— 
Pandal kept on, without renewing license, after the expiration of 
the pertod—Licensee if liable to conviction. ~ 

A person was granted a license for a fixed period to erect a 
pandal with inflammable materials by the Municipality. He erected 
the pandal and kept it on after the expiry of the period without getting 
the license renewed. 

Held, that S 195 of the District Municipalities Act applied only 
to the case of constructing or re-constructing a pandaland there was 
no provision in the Act which compelled a person to take out a license 
for keeping a pandal already erected in pursuance of a license. 

C. Narasmthachars and 4. E. Rajagopalachari for Petitioner, 

R. N. Aingar and T.S., Krishnaswamé for Respondent. 

N.S. 

Wallace anf Srinivasa 
Ayyangar, JJ. S. A. No. 129 of 1925. 

roth November, 1987. 

Hindu Law—Partition—Relinquishment of right to partition 
—Wrtttien instrument tf necessary. 

. Partition,does not amount to conveyance and therefore does not 
require a written instrument for its validity. Similarly, the relinquish- 
ment of right to partition can be done orally and no written fistrument 
is necessary for its validity. 

S. Muthia Mudaltar for Appellant. a 


T. M. Krisinaswaint Ayyar for Respondent, 
N.S.) 








7 59 


Beasley, J. s i a 


27th October, 1927. 


Transfer of Property Act, 's. 6—Portion of debt io come into 
existence in future—If can be assigned, 


z S. No. 425 of 1925. 


‘J 


~ 


There cannot be a valid . assignment of a debt unless it is payable 
in present, contingent or in future ; a debt which ia to come into exis- 
tence in future cannot be validly assigned. 


The assignment of a portion of a debt is not valid in law, 
M. S. Venkatrama Atyar for Plaintiff. 

EK. S. Krishnaswanu Atyangar for Defendant. 

N. S. 


Beasley, J. 





i C. S. No. 257 of 1926. 
14th Novembei', 1927. 


Madras District Munictpalities Act, Ss. 92 and 350—Com pany 
employing agent at a place for the purpose of purchase of goods 
—Purchase concluded at another place—Effect—Payment of tax 
wider protest—Suit for refund— Vaintainability. 


The Bombay Company which was situated at Madras employed 
an agent at Dindigul whose business was to purchase produce for the 
Compahy under their instructions. The Company were also the 
Managing agents of the Tinnevelly Cotton Press Co. which had 
ginning plant in Dindigul and in respect of this the Bombay Company 
were entitled to certain profits which were received in Madras. The 
establishment and other charges at Dindigul were firstepaid by the 
Bombay Co.“and then debited against the Tinnevelly Cotton Press Co. 
The Municipality of Dindigul levied Company tax on the Bombay Co. 
‘The Company paid it under protest and brought a suit for refund of 
the amount, 


Held, that the Company cannot be said to carry on business in 
Dindigul, as it merely employed the agent for the purpose ef purchases 
of goods which were concluded only in Madras andas all the profit 
earning tra@hsactions in respect of the Tiunevelly Cotton Press Co. were 
concluded only in Madras. 

1896 A. C. 325 referred to. ; 

Held also, that the sult was not baned by S. 350 of the Act, as 
it cannot be said that the Municipality c»mplied with the provisions of 
the Act in substance and in effect. 


Vere Mockeit for Plaintif., 
R. Sethurama Sastri and P. Vee! 'araghavan for Defendant. 
N. 8. 


Phillips and Madhavan 


, Nair, JJ. ] Cr. R. C. No. 1014 of 1927. 
15th Novenibe:', 1927. 





, Crminal Procedure Code, S.202—Buquiry wunder—lIssue of 
notice to the accused—Wheur justifiable, 


The practice of magistrates issuing notices to the accused persons 
in the course of enquirles under S. 202, CrL PIC., is unwarranted by the 
N. R.C. 
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provisions of the Code and an accused person ought not to be compelled 
to attend the court until a prima facie case is made out against him. 


49 Mad. 918: 51 M. L. J. 605 (F, B.) followed. 

R. S. Jayarama Atyar and V. Pattabhtrama Sastri for accused. 
V. L. Ethiraj for Complainant. 

The Public Prosecutor for the Crown. 

N.S. 


Ananthakrishina Ayyar, J. 





C. R. P. No. 980 of 1926. 
15tl November, 1927. 


Civ! Procedure Code, O. aa—Sutt against dead person—~ 
Legal representative, if can be impleaded. 


A suit agninst a dead man is no suit at all and consequently his 
legal representatives cannot be brcugt on retord in that suit. 

49 M. L. J. 590 dist. 

A. Ganesa Aiya: for Petitioner. 


S. Panchapagesa Sastit for Respondent. 
N. S. — 


Madhavan Nair, J. 
C. R. P. No. 1132 of 1926. 
15th November, 1927. 


Pleader—Right to sue for coms*mission fees. 


A suit by a vakil, who was appointed a commissioner in a sult to 
value improvements, to recover commission fees is maintainable, if 
there was an éxpress or implied agreement to pay the same. 

10 M. L. J. 241 followed. 

N. R. Sesha Aiyar for Petitioner, 

K. P. Ramakrishna Aryar for Respondent, 


N. S. 


Kumaraswami Sastri ; 
and Devadoss, JJ. S. A. No. 298 of 1925. 
16th November, 1927. 


Civil Procedure Code, O. ar, Rr. 68 to 63—Rent decree— 
Attachment—-—M ort gage claim by plaintif—Slorizare not dented by 
decree-holder but only priority disputed—Claim disnnssed as too 
late—Suit on morigace by plaintif more than one year afier the 
date of the claim order. 


The defendant attached the properties in execution of a rent deciee 
passed ginder the Madras Estates Land Act. The plaintiff who had a 
mortgage on the properties put in a claim petition. The defendant did 
not dispute the mortgage but only contested the right of priority of the 
plaintiff’s mortgage over the charge for arrears of rent due to him from 
the mortgagor for which the decree was passed. The claim petition 
was dismissed as being too late. : 

Held, that though no att-chment was in law necessary to bring the 
properties to sale in execution of the rent: decree, still, as attachment 
was actually made and a claim petition was put in, the order on the 
claim petition was conclusive asto the rights put forward therein 
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unless a suit was instituted within one year to set aside the order, but, as 
in this case, the plaintiff's mortgage was not denied but only his right 
of priority contested, the effect of tbe order was not to wipe off the 
mortgage in favour of the plaintiff but only to postpone it to the charge 
for rent in defendant’s favour. 

17 M. 17 and 45 M. go referred to. 

V. Govindarajachari for Appellant. 

B. Satyanarayana for Respondent. 

N. S. 
Phillips and Ramesam, JJ. 





| C. R. P. No. 607 of 1987. 
16t Noveniber', 1927. 

Linutatron Act, Art. 174— Duly served "—Stbstituted service 
—E ffect—Cictl Procedure Code, O. 5, R. 20. 

Substituted service, properly effected, is as effectual as if it has 
been made on the defendant personally and consequently limitation for 
an application to set aside the exparte decree where the defendant was 
served by substituted service commences from the date of such service. 

s2 M. L. J. 477 and 52 M. L. J. 512 followed. 

Recent Judgment of Srinivasa Aiyangar, J., to the contrary in 
C. R. P. No. 375 of 1927 (not yet reported) not followed, 

N. S. Srinivasa Aipar for T. L. Venkatarama Atyar for Peti- 
tioner. 

K. G. Srinivasa Atyar for Respondent. 

N. S. ` 
Kumaraswami Sastri and 

Devadoss, JJ. ' C. M. P. Nos. 4249 and*4250 of 1926. 
16th Noverbe:', 1927. 

Civil Procedure Code, S.92—Appeal agatnst schenie decrese— 
Abpellanis fraudulently withdrawing appeal—kight of other 
worshippers to continue appeal or file fresh appeal—Liniutatton 
Act, S. s—Excusing delay. 

Where in a suit under S. 92, C. P. C., the’ plaintiffs “preferred an 
appeal ageinst the scheme decree passed by the trial court but subse- 
quently withdrew the appeal with a dishonest motive, and certain other 
worshippers applied to the High Court to be added as parties to the 
original appeal and in the alternative forthe admission of a fresh 
appeal preferred by them, at the same time excusing the delay in filing 
the fresh appeal 

Held, (1) that the scheme suit being a representative suit the wor- 
shippers were constructively parties to the appeal and that they could 
be added as parties to the original appeal without any question of 
limitation or excusing delay being gone into ; a 

(2) tbat assuming it was a fresh appeal filed out of time it was a 
proper case for excusing the delay. 

31 M, 236 : 18 M. L. J. 387 (P.C.) relied on. 

K. V. Kirishnaswami Aiyar, K. S. Sankara Atyar and B. V, 
Viswanatha Atyar for Petitioners. 

T. R. Ramachandra Aiyar, P. R. Ganapathi Atyar and V, 
Ganapathi for Respondents. 

N. S. 
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Waller, J. 


In the matter of Pachayappah's Charties. 
16th November, 1927. 


Civil Procedure Code, S. dattet to direct the trustees 
of an educational institution to admit the depressed classes inta the 
institution—Hainiainabiltty—Depressed classes, whether Hindus. 


An application to Court to direct the trustees ofan educational 
institutiou to admit the depressed classes into the institution is not 
maintainable, as such a direction is one for the proper administration 
of the trust falling within S. 92 (A), C. P. C., and can only be obtained 
in a properly framed suit as contemplated by S. 92. 

3 R. 582 referred to. 

The general relief in cl. (4) of S. 92 is not ejusdem generis with 
the reliefs mentioned in clauses (a) to (g). 


P. Venkatramana Rao for the Appellaat. 
_ B. Satyanarayana for Trustees, 
N. S. 


Phillips and Madhavan 


Nair, JJ. ! C. M. A. No. 406 of 1926. 
18th November, 1927. 


Civil Procedure Code, S. rı— Execution proceedings—T hird 
person tnteroening with title before sale proclamation—Court pro- 
ceeding with sale without deciding question of title—Right of the 
third person to prefer claim when ha is sought to be dispossessed 
by the purchaser tn the sale. 


Before the properties were brought to sale in execution of a decree, 
a third person intervened on the ground that the properties belonged 
to him. But the Court without deciding the question of title proceeded 
with the sale. Subsequently when the purchaser in the sale went to 
take delivery of possession, the same person obstructed. The decree- 
holder purchaser contended that the obstructor was precluded from 
raising the question by a prior order. 





Held, that there was no adjudication as to title and consequently 
the objector was not precluded from raising the question ata later 
stage. i 

18 L. W. 752 referred to. 49 M. L. J. 401 distinguished. 

K. S. Venkatarama Atyar for.the Appellant. 

P, J. Kuppanna Rao for the Respondent, 

N.S. 
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Wallace and Srinivasa ‘ 
Ayyangar, J J. S. A. No. 442 of 1925. 
18th November, 1927. ° E ; 

Madras Estates Land Act, S. 195—Notice of attachment of 
holding by landlord—Sutt by tenant objecting to the attachment on 
the ground that arrears of rent claimed were ercessive—Admitted 
amount not paid into court—Effect. 

A landlord took proceedings for recovery of arrears of rent by 
attachment and sale of the holding of the ryot. The ryot instituted a 
suit under S, 112 of the Madras Estates” Land Act contesting the 
attachment on the ground that the amount of arrears stated was 
excessive and that only a smaller amount was due. 

Held, that S.195 of the Act barred the hearing a the suit unless 
the tenant paid the admitted amount into Court. 

N. Sivaramakrishna Atyar for Appellant. 

Respondent unrepresented. 

N.S. mm 

Wallace and Srinivasa 
Ayyangar, J J. S: A. No. 58 of 1925. 
21st November, 1927. 


Ingunction — Wrongful obtaining of order Peon for 
daniages—W hes! maintainable, 


A suit for damages for the wrongful obtaining of an order of in- 
junction does not Hie unless it is shown that the order was obtained 
maliciously or without reasonable or probable cause. 


35 M. 598: ar M. L, J. 1052 followed. 
-31 C. L. J. 495 not followed. 
T. L. Venkatrama Atyar for Appellant. 
A. V. Narayanasevannt Atyar for Respondent. 
N.S. 
Devadoss, J. aaa 
m C. R. P. No. 363 of 1927. 
21st November, 1927. 
Criminal Procedure Code, S. 476—Court acting under—Power 
- to take cdditronal evidence m appeal. 
A Court of appeal acting under S. 476 of the Cr]. P. Code has no 
power to take additional evidence. 
K. S. Jayarania Atyar for Petitioner. 
M. Patanjali Sastri for Respondent. 
N.S. 
Devadoss, J. 








| C. M. P. No. 4396 of 1927. 
arst Noveriber', 1927. = 


wo 


[Indian Succession Act, S. 302— Disputed claims to estate— 
Jurisdiction of High Court to gice directions to executo. 


Under S. 302 of the Succession Act, the High Court has got: juris- 
diction to decide contested questions or disputes as to the rights of the 
legatees on an application by the executor praying for directions. 


NRC - : 
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Ch. Raghava Rao for Applicant. 
P. Satyanarayana Rao for Respondent. 
N. S. 


Beastey, J. 





C. S, No. 57 of 1927. 
221d November, 1927. 

Contract—Hiring ov sale—Distinotton between, 

In tbe case of a hire purchase agreement, if the hirer has an 
option to return the thing,at any time during the currency of the hire 
and to be relieved from the obligation of paying further instalments, it 
amounts to hiring ; else it is a sale, 

C. Narastmhachars for Plaintiff, 

V. S. Venkataraman for Defendant. 

N.S. —_~ 
Raimesam and Jackson, JJ. 

C. M. A. No. 223 of 1987. 
221d November, 1927. , 

Arbitration—Reference outside Court—Subsequent filing of 
suit by one of the parties—Sust not stayed—Jurisdiction of arbit- 
rators to pass award. 

Where one of the parties to a reference to arbitration outside court 
subsequently files a suit in respect of the subject-matter of the arbitra- 
tion and the suit is not stayed by order of Court, the arbitrators become 
functus officio and have no Jurisdiction to go on with arbitration pro- 
ceedings. é 

(1912) 3 K. B. 257 and 41 M. 115 : 33 M. L. J. 177 followed. 

T. R. Ramachandra Atyar and S. Muthia Mudaliar for Appel- 
lant. 

T. Al. Krishnaswait Aiyar and M. Krishna Bharati for Res- 
pondent. 


N. S. —- 
Wallace and Srinivasa F 
Ayyangar, JJ. S. A. No. 160 of 1935. 
221d Noveniber, 1927. 


Madras Estates Land Act, S.147—Suit for enhancement of 
rent—T ranusferes fromthe registered pattadhai not made a party 
—I f bound by the decision. 

The decision in a suit brought by the landlord against a registered 
pattadhar for enhancement of rent is binding upon the transferee from 
the pattadhar even though he was not made a party to the suit. 

M. Palanjali Sastri for Appellant. 

B. Somayya for Respondent. 


N. S. — 
Phillips and Madhavan 
Naw, JJ. Reference No. 8 of 1927. 
gaud Noveniber, 1927. 


Criminal Procedure Code, S. 307—Sessions Judge disagreeing 
i with jury—Reference to High Court—Power's of the High Court. 
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The following question was referred to the opinion of a Full 
Bench :— 

“ In the case of a reference to the High Court by a Sessions Judge 
disagreeing with the verdict of the jury, whether the High Court could 
interfere with the verdict of jury only in cases in which it is manifestly 
perverse or whether the High Court can go into the whole evidence and 
decide the case irrespective of the verdict. 


The Public Prosecutor for the Crown. 
K. Kuttthitshna Menon for the Accused. 





N. 8. 
Phillips and Madhavan s 
Nair, JJ. C. M. A. No. 134 of 1927. 
24th November, 1927. 


Compromise decres—Construction—Preliminary or final, 


In a partition suit a compromise decree was passed which provided 
that the plaintiff was to get th share of certain properties and that an 
arbitrator was to be appointed to divide the properties into three shares 
and one-half of one of these shares should be given to the plaintiff, 
There was also a further provision- that in default of such division by 
the arbitrator, the plaintiff was entitled to get the properties divided 
through Court. 

Held, that this decree was a final decree and consequently execut-. 
able, even though no prior preliminary decree had been pased, 

31 M. s40 and 35 M. a6 referred to. 32 C. 483 dissented from, 


C. S. Venkatachariar for Appellant. ? 
T. M. Krishnaswami Atyar for Respondent. 
N.S. 


Phillips and Madhavan 
Nair. JJ. ; l S, A. No. 399 of 1925. 
asth November, 1927. E 

Civil? Procedure Code, S. 100—Questton of fact—Question 
whether a statement in a previous deposition amounts to an acknow- 
ledgment of subsisting liability—Limitation Act, S. 19—~Implied 
achnowledgment—Statement that a certain ainount was due on a 
prior date. 

The question as to whether a statement in a previous deposition of 
the defendant that, on a prior date, about Rs. 100 or 200 were due on 
the pronote, is one of a subsisting liability on the date of the deposition 
is one of fact and the High Court will not interfere in second*appeal 
with the findings of the lower courts on the point. 

The question whether the statement that a certain amount was 
due on a prior date without anything more as to whether it was subge- 
quently discharged by payment or not, amounts to an acknowledgment 
of subsisting liability on the date of the statement, depends on the facts 
and circumstances of each case. 

4s M. 443 : 42 M. L. J. 268 and 46 M. L. J. 1 referred to. 


When once a statement is held to be an acknowledgment, it is 
open to the Court to find that the statetnents of discharge of portion of 
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the debt by the defendant are false, ds the suit is not based on the 
acknowledgment but on the original cause of action. 


T. V. Venkatrama Aipar and T. V. Ramanatha Atyar for 
Appellant. 
K. V. Krishnaswaini Atyar for Respondent. 
N.S. 
Phillips and Madhavan 


Nair, JJ. C. M.S. A. No. 133 of 1925. 
28th November, 1927. : 





Civil Procedure Code, S. 1: —Ex-pai'te order allowing ar''esi— 
Judginent debtor adjudicated insolvent on the dale of the order— 
Subsequent application for arrest—Judgiment-debtor if precluded 
from raising the question of exemption from arrest. ~ 


In fn execution of a decree an order for arrest was made against 
the Judgment-debtor although he had been adjudicated insolvent on 
that date under the Provincial Insolvency Act of 1907, the judgment- 
debtor not appearing and pleading exemption from arrest. In a later 
execution application praying for arrest of the judgment-debtor, the 
Judgment-debtor pleaded exemption from liability consequent on the 
order of adjudication. 

Held, that the fact that the judgment-debtor did not appear and 
plead the exemption in the former execution petition did not preclude 
him from raising it now, as the question was purely one of law. 


K. V. Krishnaswami Aiyar for Appellant. 
C. Krishnamachariar for Respondent. 
N. S. 


Phillips and Madhavan 


Nasr, JJ. ' Cri. R. C. No. 784 of 1927. 
29th Novenber, 1927. 





Madras Local Boards Act, S. 221—Eréction of pandal without 
license—Iinposttion of penalty by Union Board—Applgcation by 
Union Board to recover penaliy—Plea that no fea was payable— 
Jurisdiction of Magistrate to enquire into, 


A person erected a pandal without the permission of the Union 
Board. The Board without prosecuting him for not taking a license 
agreed to license the pandal on payment of a fee and applied to the 
Sub-Magistrate to collect the same under section 221. The accused 
raised the plea that no fee was payable, as he had not erected the pandal 
in contravention of S. 163. The Sub-Magistrate declined to decide this 
point of the ground that it was not open to him to entertain such a plea, 

Held, (on a reference by the District Magistrate) that it was not 
open to the Sub-Magistrate to refuse to entertain the plea and that he 
had jurisdiction to decide about it. 

' Held also, that as there had been no license, the license-fee pay- 
able under the Act could not be said to be due within section 221 and 
consequently the application by the Union Board was not maintainable. 


The Public Prosecutor for the Crown. 
N. S. : 
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4 
Phillips and Madhavan 
Nair, JJ. Crl. R. C. No. 633 of 1927. 
29:41 November, 1927. ô 


© Criminal Procedure Code, Ss. 237 and 423—Conviction for an 
offence under S. 147, lndian Penal Code—Appsal—Appellate 
Court altering couvictton tnto one under sectton 323—Legality. 
The accused were charged with rioting under S. 147, I. P. C., and 
convicted by the Sub-Magistrate. On appeal, the appellate Magistrate 
held that the rioting was not proved but convicted some of them for the 
offence of hurt under S. 323, I. P. C. , 
Held, (on revision) tha: the conviction by the appellate Court was 
legal, although there was no charge for the offence under S. 323, as the 
case for the prosecution included the incidents upon which the accused 
were convicted for hurt. 
41 I. C. 828 not followed. 52 I.A. r91 : 6 L. 226: 48 M.L.J. 643 
(P.C.) referred to. 
T. Venkataramana Rao for Petitioner. 
The Public Prosecuto,' for the Crown. | 
N. 8. 
Devcadoss, J. 





Cri. R.C. No. 660 of 1927. 
30th Novernbe', 1927. 

Criminal Procedure Code, Ss. 264, 423—Conviction on SHm- 
mary trial—App-al—Power of Appellate Court to look into com- 
plaint and sworn statement. f 


In an appeal from a conviction in a case tried bya magistrate 
summarily, the appellate Court has no junsdiction to lob}k into the com- 
plaint and the sworn sta'ement, as they do not form part of the record 
under section 264. 


53 C. 738 referred to. 
C. Narastmhachari for Petitioner, 

The Public Prosecutor for the Crown. 
N. S. 


® 
Phillips and Ramesam, JJ. 





! ‘A, S. Nos, 122 and 463 of 1925. 
30th November, 1927. 


Civil Procedure Codé, O.1, R. 8—Suit by worshippers for 
declaration that an alienation of trust properties is not binding 
onthe temple and for possession-to be delivered lo the tryugtee— 
Trustee denying that temple was public—Maintainabslity of suit— 
Civil Procedure Code, S. 9a—Necessity of sanction under, for such 
a sutt—Acit XX of 1863, S. 14—Sutt by worshippers for removal of 
trustees—Decision in, tf binding in subsequent sutt by other wor- 
shippers under O. 1, R.8, Civi Prosedure Code, for declaration 
that temple is public—Civil Procedure Code, S. 11 —Documents not 
filed in sust—Bffect on judgment and decrée—Linutation Act, Arts. 
134 and 144—Permanent lease of temple broperty—Adverse pos- 
session of lessee. 

Where the plaintiffs as worshippers of the temple filed a suit under 
O. 1, R. 8, C. P. C., with permission of the court for declaration that 
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certain properties are trust prorerties belonging to the temple and that a 
permanent lease and a mortgage of the said properties were invalid and 
not binding on the temple, and for possession of the-trust properties to 
be delivered to the first defendant, the trustee of the temple, and the 
trustee set up in his written statement the plea that the temple aad its 
endowments were his private property and that the permanent lease 
and mortgage of the endowments were therefore valid and binding on 
the temple. 

Held (1) that the suit was not maintainable as it was so framed 
only with a view to evade the provisions of S. 92, C, P. C., 

(2) thata přoperly constituted suit under S. 92, C. P. C., should 
have been brought to remove the trustee and to frame a scheme. 

40 M. 212 : 31 M. L. 777 (F.B.) and 41 M. 124: 33 M. L.J. 
357 distinguished. - 

The decision in a previous suit filed by certain worshippers under 
S. 14 of Act XX of 1863 for removal of trustee is res judicata in a 
later suit by certain other worshippers under O. 1, R. 8, C. P. C., for 
declaration that certain temple eaďowments were public property. 


The mere fact that in the previous suit the plaintiffs failed to file 
into Court certain documents does not amount to gross negligence so 
as to vitiate the judgment and decree passed in that suit. 

13 M. L J, 68 followed. 


A permanent lease of temple property which was upheld in a prior 
guit and under which the lessee in possession asserted a hostile title to 
the temple for a long time up to the date of the present suit, confers 
absolute title by adverse possession on the lessee so as to make the 
present suit barred by limitation either under Art. 134 or Art. 144 of 
the Limitation Act. 


The theory of each successive trustee getting a fresh cause of 
action at the date of his accession to office as laid down in 48 LA. 302: 
M, 831 : 41 M.L.J. 346 (P.C.) has no application to the case of temples 
EON present) as the trustee of a temple, unlike the head of'a mutt, 
has no beneficjal interest in the endowment of the temple. 


S. Varadachart, V. Krishna Mohan and M. Ramachangra Rao 
for Appellants in A. S. 122 of 1925. 

The Advocate-General and V. Suryanarayana for Appellants in 
A. S. 463 of 1925. 

A, Krishnaswams Atyar, Ch. Raghava Rao and A. Venkata- 
chellam for Respondents in both. 


N.S. 


Beasley, J. 


° l C. S. No. 259 of 1927. 
30th November, 1927. 


Indian Successton Act, Ss. 3& 4—Provident Fund—Preferen- 
tia right of the widow and the children of a subscriber over other 
persons nominated by the subscribe: during his life-itme. 


Where there are widow and children left by the deceased subscri- 
ber to a provident fund, they are entitled to the benefit of the Fund 
whatever be the amount subscribed for, regardless of the nominations 
or assignments made by the subscriber. 
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K. Bashyam Atyangar for Plaintiffs. 

Pinto for 2nd Defendant. 

King and Partridge for the Railway Company. 
N. S. 


Ananthakrishna Ayyar, J ; 





C. R. P. No. 1072 of 1926. 
1st December, 1927. 


Negotiable Instruments Act, S. 27—Pronitssory note by a part- 
ner—Amount adiaiced for the parinership bustness—Sut! on 
pro-note—Per'sonal decree against the other pariner— Legality. 

In a suit on a promissory note executed by one of the partners, the 
amount advanced having been utilised for the partnership business, it 
is not illegal for the Court to give a personal decree against the other 
partner who did not join in the execution of the note. 

S. R. Muthusam: Atyar for Petitioner. 

EK. G. Srinivasa Atyar for Respondent. 





N. S. 
Kumaraswami Sastri and | - 
Retliy, JJ. A. S. No. 288 of 1923. 
1st December, 1927. j 


Limttation Act, S. 7—Altenalion by Hindu Father—-Eldest son 
not instituting suit to set aside alienation within three years of 
attaining majority—Surtt by younger sons within three year's of their 
attaining majority—If barred. 


A suit by the younger son of a Hindu Father for partition of the 
joint family properties after setting aside the alienations made by the 
father within three years of the attainment of the majority of the 
younger son is not barred by limitation, although the eldest son who is 
impleaded as the defendant in the suit did not institute within three 
years of his attaining majority a suit impeaching the alienations. 

38 M. r18: 25 M. L. J. 405 not followed. 31 A. 156 followed. 
51 M. L. J. 845 referred to. 


P. R. Srinivasan for Appellants. 


K. Bashyam Aiyangar, K. S. Champakesa Aiyangar, R. 
Gopalasami Aiyangar and V. Sundaresa Aiyar for Respondents. 
N. S. 


Madhavan Nair and 


Reilly, JJ. ! C. M. A. No. 438 of 1926. 
1st December, 1927. 


Criminal Procedure Code, S. 476—Order of District Munsiff 
refusing to make a complaint—Appeal to District Court—Order 
of District Court reversing the order of the Munsif—Appeal to 
High Couri—M aintainability. 


A District Munsiff refused to make a complaint in respect of an 
offence made in the course of a judicial proceeding before him. On 
appeal, the District Court reversed the order of the Munsıif and 
directed the making of a complaint—Against this erder an appeal was 
filed to the High Court. 
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Held, that the appeal was not maintainable and that the fact that 
the order of the District Court was a reversing one was immaterial. 


K.P. W. Wenon for Appellant. ` 
M. C. Stridhan for Respondent. 
N. S. 

Phillips, J. 





? C. R P. Nos 617 to 619 of 1926. 
` and Deceniber, 1927. 


District Wiunecipilities Act, Ss. 78, 80 aud 354—Levy of pro- 
fession tax without complying with the provisions of Ss. 78 and 8o 
—Crotl sutl—Marntamnabrlrty, 


Where a Municipal Council levied profession tax under a resolution 
passed by it which did not specify the rate or the date of its coming 
into force and three years later the Council issued a notification that it 
shall be deemed to have come into force on the date of the resolution. 


Held, there was no compliance with the provisions of Ss. 78 and 8o, 
that the subsequent notification with a declaration of retrospective 
operation was illegal and w/tra vires and a civil suit for the 
recovery of the tax levied was not barred and that the assessees were 
not bound to appeal in the first instance to the Council from the orders 
of the Chairman. 

49 M-L J. 542 and 50 M L.J 556 followed. 


A. Satyanarayana for Petitioner. j 
P. Pamini Rao and V. Patbhiraima Sasti: for Respondents. 
N.S. o 





Ramesam and Jackson, JJ. 
C. M. A. No. 2go of 1925. 


6th December, 1927. 
Limitation Act, Art 182, cl. (5)—Trausfer of decree to another 
Court forgxecution--Subsequent transfer of territorial jurisdiction 
—Application made thereafter to the Court which passed the 
decree— Step in aid. ° 
A decree pa'sed by the Sub-Court of Ramnad was transferred for 
execution to the Sub-Court Madura. ‘Then the properties, subject- 
matter of the decree, were transferred to the jurisdiction of tbe newly 
created Dindigul Court. 
Held, anapplicition made thereafter to the Ramnad Court is a 
aaae of execution and would save limitation. 
37 : 23 M. L. J 236 and 43 I. A. 238: 39 M. 640: 31 
AL. L. J. 300 S C.) explained ; 47 B. 56 dissented from ; 89 I.C. 958 
approved of ; so B. 439 referred to. 
C. S. Venkatachasiar for Appellant. 
R. Rajah Aiya! and P. N. Afpuswami Atyar for Respondent. 


N.S 
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[On appeal from the Court of the Judicial Commissioner 
of Oudh. | 
PRESENT:—LorD PHILLIMORE, LORD SINHA, LorD BLANES- 
BURGH, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON. 
Lala Indar Prasad and another ... Appellanis* (Plaintiffs) 
V. 
Lala Jagmohan Das and another ... Respondents (Defts.). 


Indtan Oaths Act (X of 1873), Ss 8, 9, 10 and 11—Specsal oath or 
solanm affirmation—Statement m presence of famuy Detty—When 
conclusive . 

In a suit for partition between two Hindu brothers, the plaintiff, 
when filing in Court his lists of the joint family property .alleged by him 
to be in the possession of the defendant, made the following offer: “Lala 
Indar Prasad (the plaintiff) says he will give up out of his lists such 
items as Jagmohan Das (the defendant) denies before the Deity Lachmi 
Narsinghji. Jagmohan Das accepts this.” The Court, thereupon, 
appointed a local Commissioner, who proceeded to ihe plaintiffs house, 
aud in the presence of the plaintiff and the Deity Lachmi NarsinBhyi he re- 


corded the admissions and denials by the defendant of the items in the 
lists filed by the plaintiff. 

Held, that these proceedings were tantamount to the 
administration to the defendant of the special oath or solemn affir- 
mation contemplated by Ss. 8, 9 and 10 of the Indian Oaths Act, 1873, 
and, by virtue of the provisions of S. 11 of the Act, the admissions and 
denials of the defendant so recorded in the presence of the Deity were 
binding and conclusive upon the plaintiff. 

The plaintiff was estopped (under the circumstances) from aesert- 
ing that the Deity was, as a matter of fact, not actually present in the 
dibba (box) when the defendant’s statements were recorded. 

The agreement made between the parties (as recorded in the plain- 
tiffs above offer) did not contemplate that the Deity would be actually 
invoked by the defendant when he attended to make in the presence of the 
God his admissions and denials. The proceedings were not, therefore, yitiat- 
ed by the fact that no such invocation was made. Further, “if the state- 
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ments be made in the presence of the Deity introductory words of invoca- 
uon become entirely unsuitable and are superfluous.” 


The form of the oath is immaterial. “It is laid down by all writers 
that the outward act is not essential to the oath. It has been the wis- 
dom of all nations to administer such oaths as are agreeable to the notion 
of the person taking.” : : 

Omychund v. Barker, (1744) 1 Atk. 22 relied on. 

The “oath or solemn affirmation” referred to in Ss. 8 et seg of the 
Indian Oaths Act, 1873, is in its nature and essence quite distinct from the 
oaths and affirmations contemplated by S. 5 of the Act. All that is 
required by S. 8 is that the oath or solemn affirmation (therein referred 
to) may be “in any form common amongst or held binding by persons of 
the race or persuasion to which the deponent belongs and not repugnant 
to justice or decency.” It may be as infinite alike in form and con- 
tents as racial custom or the dictates of any religious perstiasion may 
sanction or require. 

Neither an invocation nor an oath or affirmation in the technical sense 
of these words is in any way an essential part of the so-called oath or 
solemn affirmation referred to in S. 8 of the Indian Oaths Act 

In cases where the special “oath or solemn affirmation” is permiticd 
by Ss. 8, 9 and 10 of the Indian Oaths Act, it is not necessary to adminis- 
ter, in addition, the ordinary oath or affirmation referred to in S. 5 of 
the Act. The special “oath or solemn affirmation” when permitted is a 
cemplete substitute for the other. 

The use of the alternative expression “oath” and “solemn afirma- 
tion” as a description of the special ritual envisaged in S. 8, Indian Oaths 
Act, indicates that the mtual is to be at least as solemn for the deponent 
and attended by the samc consequences to him as is an ordinary oath or 
affirmation for and to an ordinary witness. The temporal consequences 
ef corrupt falsehood follow as inevitably for the one class of witness as 
for the other. 

Au “oath or solemn affirmation” may be sufficiently “administer- 
ed” to a wilness, within the meaning of S. 10 of the Indian Oaths Act, 
when a statement is made by him ın the Presence of a Deity. 

Judgment of the Judicial Commissioners affirmed. 

Appeal (No. 84 of 1925) from a judgment and decree of 
the Court of the Judicial Commissioner, Oudh (10th March, 


1924), affirming a decree of the Subordinate Judge, Lucknow 
(25th July, 1922). 

This appeal arises out of a suit for partition brought on 
the *23rd September, 1915 by the appellant Lala Indar Prasad 
against his younger brother Lala Jagmohan Das. The second 
plaintiff and the second defendant (being sons of the plaintiff 
Lala Indar Prasad and the defendant Lala Jagmohan Das, 
respectively) were minors when the suit was instituted, but 
the second plaintiff attained majority before the proceedings 
were terminated in the Trial Court. 
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The material facts are fully stated in the judgment of the 
Judicial Committee. The main question argued before their 
Lordships was, whether under the provisions of the Indian 
Oaths Act, 1873, certain statements made by the defendant in 
the presence of the family Deity were conclusive upon the 
plaintiff. The following additional facts will elucidate the 
matter. 


On March 30, 1922, the Subordinate Judge recorded the 
following proceedings:— 

“Lala Indar Prasad says he will give up out of his lists such items 
as Jagmohan Das denies before the Deity Lachmi Narsinghji. Jagmohan 
Das accepts this.” “With the consent of the parties I appoint Babu Mahesh 
Prasad, Pleader, for going with the plaintiff’s lists before Lachmi Narsinghji 
in plaintiffs house, and take defendant’s admissions and denials of list 
items before the deity....... Statement of defendant Jagmohan Das to 
be taken before the deity by the Commissioner on Ekadeshi, 8th April, 
‘1922, between 3 and 7 r. |w. Commissioner and parties informed.” 

On April 4th, the defendant put in an application as 
follows :— 

“In the above suit, plaintiff No. 1, on March 30, 1922, applied to 
abide by the oath of defendant No. 1. Plaintiff No. 2, son of the plain- 
tiff No. 1, was a minor at the time of the institution of the suit in 1915, 
and he attained majority long ago. It is necessary to record his state- 
ment if he also relies or not on the oath of defendant No. 1. As &th 
April, 1922 is fixed for administering the cath, that to avold future dis- 
putes the plaintiff No. 2 may kindly be summoned before the aforesaid 
date of hearing.” 

On the 7th April, 1922, plaintiff No. 2 made an applica- 
tion to the same effect, ending with the words:— ° 
“Accordimgty the plaintiff No. 2 declares hereby that this agree- 


ment is binding on plaintiff No. 2 as well, and he abides by the above 
oath of Lala Jagmoban Das” 


On the same date (7th April, 1922) the Court recorded 
a note to the effect that the last application leaves “the matter 
to the oath of the defendant No. 1, as his father Lala Indar 


Prasad has done. He says he is willing even if the defendant 
strikes out all the items claimed by the plaintiff.” : 


The Commissioner accordingly went to the plaintiff’s 
house on 8th April and recorded proceedings in the following 
form :— 

“In-a kothri in the house of the plaintiff at Bazar Raja.” 

“Before the dibba of Lachmi Narsinghji” 

“Present—Lala Indar Prasad in person, and Lala Jagmohan Das 


in “person. ; 


P: C: 





Lala Indar 
Prasad 
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“Signed, Mahesh Prasad, Commissioner, 8th April, 1922.” 

“Lala Jagmohan Das states:—“My admissions and denials of Lists 
Nos 1 to 6 filed by plaintiffs are as follows;” 

And then follows a serial list of items which are admitted 
and denied. Some of the items are admitted partially. 


On April 10th the report of the Commissioner was filed 
in the Court with the record of the proceedings. That report 
is as follows :— 


“In the above noted case I went to the house of Lala Indar Prasad, 
plaintiff, on April 8th at 3 r. m. and in a kothrs of the deities and in 


, the presence of the cibba known as the Lachmi Narsinghyikm dtbba as 


admitted by the parties who were present in person (except the defend- 
ant No. 2), I recorded the admissions and denials of the items in the 
lists filed by the plaintiff as given to me by Lala Jagmohan Das. I may 
note that the plaintiff wanted that the defendant himself should write his 
admissions or denials on the lists but the defendant refused to do so and 
so I proceeded to record them myself”. 


The following extracts from the judgment of the learned 
Judicial Commissioners (Messrs. Neave and Kendall) are 
instructive for a correct appreciation of the contentions raised 
by the appellant (plaintiff) before the Privy Council :— 

“It is argued for the plaintiff, that it was essential for the proceed- 
ings to be taken on oath if they were to be binding under the Oaths Act, 
and that the proceedings were not taken on oath The respondent (defend- 
ant) argues that the proceedings were taken on oath and he has an alter- 
native argument to the effect, that even if the proceedings were not bind- 
ing under the Indian Oaths Act, they were binding as an agreement.” 

“Tt ig the case for the plaintiff-appellant that he offered to be bound 
by such an oath (4 e., by such an oath is mentioned in S. 8 of the 
Indian Oaths Act) and that the defendant-respondent agreed to make 
such an oath, but that the proceedings recorded by the Comnfissioner do not 
amount to the making of such an oath by the defendant”. 


“In the present grounds of appeal it is alleged that no oath had 
been administered to the defendant by the Commissioner, and that the 
denials made by the defendant were, therefore, not binding, that the: mere 
presence of the deity was not tantamount to the administration of an 
oath under the Indian Oaths Act, and that the proceedings of the Com- 
missioner were not carried out in the presence of the deity or Idol of 
Shri*Lachm: Narsinghji, but before a certain dibba, the contents whereof 
were neither ascertained nor admitted by the appellant No. 2.” 

“We accept the appellant’s contention that the agreement between 
the parties recorded on March 30th was, that some sort of oath should be 
taken, There is nothing on the record to show, and it has not been 
suggested in argument, that any other form of oath was required except 
that the defendant should make ‘admissions and denials of the list’ items 
before the Deity Lachmi Narsinghji’ Both parties clearly intended that 
such ag oath world be binding on them, We have now to consider whe- 
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ther such an oath would be binding under S. 11 of the Indian Oaths Act. 
We believe that it would be so binding, because it would amount to an 
oath in the proper legal sense of that word. Whatever words or cere- 
monies are used in imposing an oath, it will be binding, provided it in- 
volves in the mind of the witness the bringing to bear of super-human 
retribution. No words were stipulated for in this case, but the cere- 
mony that was insisted on was that the statements should be made in the 
presence of the deity, just as in the case quoted from the Allahabad High 
Court [Chheds Lal v. Jwala Prasad (1)] the statement was to be made 
while Ganges water was held in the band, and in the Madras casc 
[Vasudeva Shanbog v. Naraina Pat (2)] the statement was to be re 
peated thrice in the presence of the idol. The appellant’s learned Coun- 
sel has strongly argued that in every case to which reference has been 
made, a form of words or invocation to the deity was used in addition to 
some ceremony We are not satisfied that in the cases quoted there was 
any verbal invocation to the deity. The reports of the decisions do not 
make it clear that it was so. But, even if there was a definite invocation 
in some form of words in each of these cases, we are of opinion that it 
must only have been because this was part of the agreement between the 
parties, and not becanse it was one of the essentials of an oath. Our 
authority for this conclusion has been given earlier in this judgment, and 
may briefly be summed up in the dictum of Mr. Justice Ashburn already 
quoted that the purpose of the oath is not to call the attention of God 
to the witness, but the attention of the witness to God. The attention 
of the witness to God in this instance was called in the first place by the 
agreement that the admissions and denials were to be made before the 
deity, by the appointment of a Commissioner by the Court to take the 
statements in the presence of the deity, and lastly by the formal proceed- 


ings carried out in the plaintifPs house before the dibba of Lachmi 
Narsinghji.” 


“We have next to deal with the argument adduced on behalf of 
the appellant that the deity was, as a matter of fact, not presant in the 
box”. “There is no affidavit to the effect that the deity was not in the 
box. All that we have to go on ıs that the plaintiff’s Counsel said in 
this Court that he was authorized to state that the box did not contain 
the deity. Now this is reducing the whole of the proceedings to a farce. 
The plaintiff does not know any more than we ourselves know whether 
the deity was present in the box or not. All that is important for the 
present case is that he believed it to be present, when these denials and 
sdmissions were made and the defendant believed it to be present, and 
the whole of the proceedings were based on the belief held by the plain- 
tiff and the defendant that the deity was present.” ° 


“In our opinion, therefore, it is fully proved that the statement 
made hy the defendant before the dtbba of Lachmi Narsinghji and record- 
ed by the Commissioner amounted to an oath and are conclusive proof 


under S. 11 of the Indian Oaths Act against the plaintiff of the matter 


stated.” 





1. (1909) I L R 31 A 315. 2. (1879) I L R 2 M 356. 
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“Finally it bas been obyected that when put on his oath, the defend- 
ant denied tn foto certain sums which he had admitted in detail in earlier 
stages of the case. Whether he has actually done so it is impossible 
to decide, without opening up the whole of the proceedings, which were 
to be finally settled by the admissions and denials of the defendant in the 
presence of the deity. This we cannot do at this stage because in the 
view that we have taken of the effect of the oath it would be illegal. 
Whether the defendant is telling the truth or not, the plaintiffs are bound. 
The position in such a case is clearly stated in the words of Mr. 
Justice Walsh recorded in Kesho Rom v Peare Lal (3): 


Tf the defendant tells an untrue story, the plaintiff ‘is then in a posi- 
tion to prosecute him for perjury which he could not do before, and, in 
addition to that, the defendant has run the risk of being visited in this 
world, and the next, by such punishment as he believes his God prepares 


for those who take a false oath’.” 

The plaintiffs appealed to His Majesty in Council. 

De Gruyther, K. C. and Hyam for appellants. 

Dunne, K. C. and Dube for respondents. 

17th May, 1927. The Judgment of their Lordships was 
delivered by l 

Lorp BLANESBURGH:—This appeal arises out of a parti- 
tion suit which has been pending in the Court of the Subordi- 
nate Judge of Lucknow for a period of nearly 12 years. The 
plaintiffs and defendants are, in each case, father and son, all 
members of a Hindu family governed by the Mitakshara 
School of Hindu law and at one time joint. The first plain- 
tiff is the elder brother of the first defendant. The sons, 
being both of them infants during the greater part of the cri- 
tical period, do not, except for one incident concerning the 
second plaintiff, enter into the story. It will be convenient, 
therefore, frequently throughout this judgment to refer to the 
respective fathers as if they represented the entire interest on 
either side. When their Lordships refer to them as plaintiff 
or defendant they will do so in this sense. 

The family owned property, both moveable and immove- 
able, of considerable extent and value, including a banking and 
pawn,broking business. Some time in 1914 the first plaintiff 
left the family house, not, as has been found, on account of 
any differences with the first defendant, but because of illness. 
Subsequently, however, differences arose between the brothers, 
so acute that the resumption of joint residence was apparently 
regarded by both as impracticable. It was in these circum- 
stances that this suit for the partition of the entire family pro- 

3. (1923) 21 A L J 209. 
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perty, including that relating to the business, was commenced 
on the 23rd September, 1915. It has been proceeding ever 
since. 

To the plaint are attached lists, particularizing the pro- 
perties to be partitioned. These included the immoveable 
properties, the debts due, and the gold and silver ornaments 
pledged to the firm, together with brass and silver articles and 
other moveables in possession of the parties. 

In the plaint it is also alleged that in kothris, in the family 
dwelling-house, there had been locked up by the first defend- 
ant joint property in the shape of jewellery and cash, and also 
ornaments pledged to the firm. These articles the plaintiff 
could not completely specify, but he claimed that with any other 
joint property later discovered they should be included in the 
suit. The existence or non-existence of this property so 
referred to is the dispute which has mainly led to the altogether 
inordinate prolongation of the proceedings. 

At frst it seemed that there would be no serious differ- 
ence on any question. On the 3lst January, 1916, there were 
filed in Court two petitions for compromise, intimating the in- 
tention of the brothers to partition the immoveable property 
amicably out of Court, and praying that a Commissioner of 
partition should be appointed to divide the moveables. On 
that day a preliminary decree of partition was made. Peace 
was in the air, and so far as the immoveable properties were 
concerned it has not been broken. These were shortly aiter- 


wards duly partitioned by mutual agreement, and no further 
question arises with reference to them. 


But with regard to the moveable property disputes were 
resumed and became highly embittered. The first defendant 
denied possession of any such further property as had been 
referred to in the plaint, and contested many payments alleged 
by the plaintiff to have been made on the joint account. The 
- proceedings before the Commissioner were interrupted by pro- 
ceedings in Court; there were several interlocutory orders; 
some of these were carried to appeal. The first plaintiff was 
examined and cross-examined in Court for nine days; the 
first defendant, called by the plaintiff, for 33 days. On the 6th 
May, 1921, the learned Subordinate Judge delivered a judg- 
ment in which, in a sense very unfavourable to the first defend- 
ant, he reviewed the history of the protracted litigation up to 
that date. The first defendant, he found, was in possession of 
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and had not discovered moveable properties of very considera- 
ble value, and he made an order in the following terms :— 


“I therefore order that the Commissioners will find out from the 
statements of [the first plantit] and his wife the special items of pro- 
pertes and their value. Any property on which the Commissioners can 
identically lay their hands will be taken in possession by them. The 
value of such property will be determined from the evidence of the first 
plaintif and his wife already on the record and by obtaining expert 
opinion if necessary. Such of the properties as are not forthcoming 
will be valued so far as possible from the evidence contained in the 
Statements of [the first plaintiff and his wife]. The value of them to 
the extent of the plaintiffs’ share shall be debited against the share of the 
defendants to be arrived at as a result of the partition of the entire pro- 
perty which is the subject of the suit” 


This was, of course, an order which, in an evidentiary 
sense, if their Lordships may be permitted such an expression, 
was highly favourable to the plaintiff, and the defendant 
appealed against it to the Court of the Judicial Commissioner, 
but on the 29th August, 1921, his appeal was dismissed as in- 
competent at that stage. The proceedings accordingly conti- 
nued on the basis of the order appealed from. Lists and counter- 
lists were exchanged between the parties; the first plaintiff was 
further cross-examined for four days between the 28th Febru- 
ary, 1922, and the 4th March, 1922, and, as a result of it all, 
the frst plaintiff and first defendant on the 16th March, 1922, 
appeared before the Subordinate Judge and made the follow- 
ing statements, which were duly recorded by the Judge. The 
defendant, Jagmohan Das, said:— l 

“Whatever lists Indar Prasad (plaintiff) gives written with his own 
hand of the village collections, house rents and other accofnts, including 


Ugahi, I shall accept as true and correct. And 1 shall admit whatever 
moveables with their value he says upon his belief remained with mc.” 


The plamtiff, Indar Prasad, said:— 

“I shall give written with my own hand to Lala Jagmohan Das 
whatever the accounts are, including village collections, hoyse rents, 
Ugahi account, etc., and I shall write with my own hand and verify upon 
my Relief, a list of moveables with their value that remained with Lalo 
Jagmohan Das” 


In pursuance of that agreement the first plaintiff, on the 
30th March, 1922, filed seven lists, of which six only remain 
material. These six were all in his handwriting. With the 
exception of the immoveable property, as to which the dispute 
was ended, they covered the whole range of the suit. If they 
were conclusive, as by the agreement of the defendant they 
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were to be, they would have secured for the plaintiff a decree 
for practically the whole of his claim and there would have 
been due to him from the defendant a sum exceeding two lakhs 
of rupees. 

But, then, a strange thing happened. For some reason 
unknown—the Subordinate Judge describes it as “afit of 
responsive generosity” on the part of the first plaintiff, he on 
the 30th March, 1922, when filing his lists, made in Court, in 
the presence of the first defendant, the offer on which every- 
thing now turns. It is thus recorded by the Subordinate 
Judge :— l 

“Lala Indar Prasad says he will give up out of his lists such items 
as Jagmohan Das denies before the Deity Lachmi Narsinghji. Jag- 
mohan Das accepts this.” 

It would appear that, unexpected though the first plaintiff's 
offer must have been, the first defendant was not slow to see 
the advantage which this agreement gave him, and a few days 
later he took a further step to make it completely effective. The 
first plaintiffs son and co-plaintiff had recently attained major- 
ity, and on the 4th April, 1922, the first defendant applied 
that it should be placed on record whether he also relied or 
not on the special oath of the first defendant. On the 7th of 
April the young man appeared in Court. He had already 
intimated that he, too, rested the matter on the special oath of 
the first defendant as his father, the first plaintiff, had done, 
and he replied to the learned Judge, who explained the whole 
position to him, that he was willing it should be so, even if the 
first defendant struck out all the items claimed by the plaintiff. 
“Now,” comments the Judge, “both the plaintiffs were within 
the eagle claws of the defendant No. 1.” , 

On the &th April, 1922, the Commissioner, appointed by 
the Judge in terms to be referred to later, went to the plaintiff's 
house, and in a kothri of the family deities and in the presence 
of the dibba known as Lachmi Narsinghjika Dibba he record- 
ed the admissions and denials by the defendant Jagmohan Das 
of the items in the lists filed by the plaintiff. 


On the 10th of April the Commissioner submitted to the 


Court his report of the proceedings, together with the first 


defendant’s recorded statement. Plaintiff No. 2 had indeed 

been taken at his word. By admitting, as the Judicial Com- 

missioners put it, practically all the items which involved any 

liability on the part of the first plaintiff, and denying practical- 
R—2 


P.-C. 


— 


Lala Indar 
Prasad 
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ly all the items which involved any liability on his own, the first 
defendant had transformed lists which disclosed an indebted- 
ness of over two lakhs from him to the plaintiff into a bill 
ultimately adjusted at Rs. 93,672-15-3 due by the plaintiff 
to himself and his son. 

The plaintiff, now thoroughly alarmed, on the lith April 
protested to the Subordinate Judge that the proceedings of the 
30th March, 1922, and anything done thereunder, were not 
warranted by the Indian Oaths Act (X of 1873); that the 
first plaintiff's offer of that day was vague and indefinite in its 
wording and did not contemplate a total denial of some of the 
lists as recorded by the Commissioner; that the denial by the 
first defendant of the possession of any joint family’ property 
—this he had done—was opposed to the Court’s finding in its 
judgment of the 6th May, 1921, and that the denials showed 
that the frst defendant had taken undue advantage of the 
offer of the first plaintiff, and that the Court should not con- 
sider the result to be binding and conclusive on the plaintiff. 


After a full hearing the learned Subordinate Judge, on the 
22nd May, 1922, declared that the admissions and denials of 
the first defendant recorded in the presence of the deity Lachmi 
Narsinghji stood good, and he directed the Commissioner to 
make a report of the net result of all that had gone before. This 
report the Commissioner made on the 6th July, 1922, and there- 
on a final decree was passed on the 25th July, 1922, awarding, 
as to the moveables to the defendant the above sum of 
Rs. 93,672-15-3 with future interest on that amount from 
decree until realization. The plaintiff appealed to the Court 
of the Judicial Commissioner, which by its judgment oí the 
10th March, 1924, upheld the decree of the Subordinate Judge. 
The plaintiff’s present appeal is from that judgment. 


Their Lordships have been at pains to set forth in some 
detail the facts: which have led to the existing situation. They 
recognize that the appellants, by their own act, have completely 
thrown away the favourable position which in this litigation 
they had obtained for themselves by the order of the 6th May, 
1921—a position which may well have induced the first res- 
pondent’s concessions of the 16th March, 1922. Accordingly 
their Lordships have thought it right, before proceeding fur- 
ther with the consideration of this appeal, to assure themselves 
that the appellants had, to the full extent alleged, become bound 
by the agreement of the 30th March, 1922. 
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Their Lordships were, in the light of the earlier proceed- 
ings in the suit, particularly struck by one feature of | that 
agreement as interpreted by the Courts in India. As so inter- 
preted it binds the plaintiff by the special oath of the first de- 
fendant, not only to matters which were directly within the 


first defendant’s own knowledge—for example, as to the | 


jewellery, cash and ornaments retained by him—but even to 
matters immediately within the knowledge of the first plaintiff 
and testified to by himself, and only at second hand, if at all, 
within the knowledge of the first defendant. To their Lord- 
-ships’rminds this seems, in the circumstances, a strange arrange- 
‘ment for the first plaintiff to have offered the first ‘defendant, 
-and ‘they have scrutinized very narrowly the terms 'of the re- 
corded agreement to see whether such is its effect, or whether 
it could not fairly be interpreted as directed, for example, to 
the plaintiff's list numbered 1, which comprised the property 
of; the first-class, and as excluding, for example, list numbered 
3, which recorded the first plaintiff’s own transactions. ‘But, 
on full consideration, their Lordships are, in this matter, con- 
strained to adhere to the view of the agreement taken by the 
Courts below. It was common ground between the parties 
there that the recorded statements of the 16th’ March and the 
30th March, 1922, were to be read together. © So read these 
statements relate to all, and not to some only, of the plaintiffs 
final lists which as has been said covered the whole range of 
the suit There is no room for any discrimination in either 
statement, each of which the Board must assume to be correct- 
ly recorded. Their Lordships accordingly must conclude that 
if the aggeement of the 30th March, 1922, is effective for any 
purpose at all it is effective to the fullest extent of the six lists, 


so that the result in figures arrived at on that footing must 
inevitably follow. 


But. it is, however, contended by the appellants that, how- 
ever the agreement be construed, they, for two separate and 
distinct reasons, are no longer bound by it. The first reason 
is that it has not been observed by the first defendant.’ The 
second is that the statements made by the first 
defendant and recorded as above set forth are not, as a result 
of defects in procedure, made binding upon the appellants by 
the Indian Oaths Act, 1873. 


As to the first contention, it is said that in two respects the 
agreement-was.not observed by the first defendant:in'the pro- 


we 
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ceedings before the Commissioner of partition. First of all, 
it is asserted, the Deity was not present on that occasion. His 
dibba was in the kothri, but the Deity was not himself within | 
it To this assertion their Lordships can give no countenance. 
It was indeed only faintly made before them, although appa- 
rently strongly urged in the Court of the Judicial Commis- 
sioner. It cannot survive examination.. The Deity in ques- 
tion was the family Deity of the plaintiff; the proceedings 
took place in the first plaintiff's presence in a kothra of the 
Deities in his house; the dibba of the Deity was there by the 
first plaintiffs own direction: he knew exactly what the first 
defendant had to do, because he himself had dictated the pro- 
cedure; he made no objection at the time to any irregularity or 
omission; he and the first defendant acted as if they both þe- 
lieved, as their Lordships cannot doubt they did, that the Deity 
was present in the dbba. If, to the knowledge 


rof the . first plaintiff, the Deity was not so pre- 


sent, the whole proceeding was reduced to a farce, 
if not to something worse. There is, however, no aff- 
davit or sworn statement by the first plaintiff or anyone else 
that the Deity was not actually present. The point was not, 
it seems, taken at all before the Subordinate Judge. It appears 
for the first time on the 3rd October, 1922, in the plaintifPs 
grounds of appeal to the Court of the Judicial Commissioner. 
Like that Court, their Lordships are unable to countenance the 
suggestion, which was, they think, to say the least of it, ill 
advised on the part of the plaintiff. 


But there is, it is alleged, another respect in which the 
agreement was not observed. It was thereby contemplated, 
so it is said, that the Deity would be actually invoked by the 
first defendant when he attended to make in the presence of 
the God his admissions and denials. And no such invocation 
was made. The agreement, therefore, say the appellants, has 
not been performed in an essential particular. Now it is the 
fact that on the occasion in question there was no invocation of 
the Deity. It is not, however, true to say that the agreement 
made between the parties called for any such invocation. 
Their Lordships feel no doubt that the actual proceedings be- 
fore the Commissioner amounted to a literal compliance with 
the terms of that agreement. And a substantial compliance 
also. For their Lordships are of opinion that the learned 
Subordinate Judge correctly interprets the views on this sub- 
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ject both of the plaintiff and defendant when he says that “the 
very presence— 

of the god or idol on the spot when the statement was made, so to speak, 
within his sight and hearing was tantamount to his invocation by name in 
case of his absence. When the god or idol had been brought purposely 
on the scene to witness the statement of defendant 1, it was by no means 
necessary to call upon him to bear witness, for having been brought to the 
scene he could not be suspected to be inattentive or asleep.” 


The first objection therefore fails in both respects. 


The second objection may be expanded thus: apart from 
such an invocation as has just been referred to and which was 
never: made, and in the absence of anything done on the occa- 
sion that could properly be described as the administration to 
the first defendant of an oath or affirmation in the ordinary 
sense of these words, his admissions and denials are not, with- 
in the Indian Oaths Act, 1873, binding on the plaintiffs. As 
an aid to the consideration of this objection, which is much 
more formidable than any of the others, it will be convenient 
to set out, for facility of reference, the sections of the Indian 
Oaths Act, 1873, on which its determination must mainly turn. 


The sections are the following :— 


“5. Oaths or affirmations shall be made by the following persons :— 

“(a) Al witnesses, that is to say, all persons who may lawfully 
be examined, or give, or be required to give, evidence by or before any 
Court or persons having by law or consent of parties authority to examine 
stich persons or to receive evidence; 

“(b) interpreters of questions put to, and evidence given by, 
witnesses, and ‘ 

“(c) jurors. 

“Nothing herein contained shall render it Jdwful to administer, in 
a criminal proceeding, an oath or affirmation to the accused person, or 
necessary to administer to the official interpreter of any Court, after he 
has entered on the execution of the duties of his office, an oath or afirma- 
tion that he will faithfully discharge those duties. 

“6 Where the witness, interpreter or juror is a Hindu or Muham- 

madan, i 

“or has an objection to making an oath, 

“he shall, instead of making an oath, make an affirmation. 

“In every other case the witness, interpreter or juror shall make an 


IV. Forms of OATHS AND AFFIRMATIONS. 


“7. All oaths and affirmations made under section five shall be 
administered according to such forms as the High Court may from time 


to time prescribe. 


a 
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“And until any such forms are prescribed by the High Court, such 
oaths and affirmations shall be administered according to the forms now 
in use. Sy 

“8 If any party to, or witness in, any judicial proceeding offers to 
Give evidence on oath or solemn affirmation in any form common amongst, 
or held binding by, persons of the race or persuasion to which he belongs, 
and not repugnant to justice or decency, and not purporting to affect any 
third person, the Court may, if it thinks fit, notwithstanding anything here- 
inbefore contained, tender such oath or affirmation to him 

“9, If any party to any judicial proceeding offers to. be bound by 
any such oath or solemn affirmation as is mentioned in section eight, if 
such oath or affirmation 1s made by the other party to, or by any witness 
in, such proceeding, the Court may, if it thinks fit, ask such: party or wit- 
ness, or cause him to be asked, whether or not he will make the oath or 
affirmation : 

“Provided that no party or witness shall be compelled to attend 
personally in Court solely for the purpose of answering such question. 

“10. If such party or witness agrees to make such oath or affirma- 
tion, the Court may proceed to administer it, or if it is of such a nature 
that it may be more conveniently made out of Court, the Court may issue 
a Commission to any: person to administer it, and authorize him to take 
the evidence of .the person to be sworn or affirmed and return it to the 
Court. 


“11. The evidence so given shall, as against the person who offered 
to ‘be bound as aforesaid, be conclusive proof of'the matter stated.” 
‘The judgment of the learned Subordinate Judge makes 
a careful record of the Indian authorities on this subject. The 
result of them, their Lordships are inclined to think, is that 
the point now raised has not so far been the subject of express 
decision. Safe, however, it is to say, that in the - decisions 
which have been brought to their Lordships’ notice where a so- 
called “special oath” has been upheld there is no clear indica- 
tion one way or the other, whether the person who took that 
oath recited any formula by way of invocation, or did any- 
thing else which in the ordinary sense of the words amounted 
to the making of an oath or affirmation. The question, accord- 
ingly, now that it has been raised must be determined on prin- 
ciple, and to this task their Lordships proceed. 


It is not denied that the statements made by the first de- 
fendant here in the presence of the Deity were specially bind- 
ing on his conscience by reason of the fact that they were so 
made. It is also recognized that the Subordinate Judge be- 
fore he appointed a Commissioner was himself satisfied that 
the particular ritual to be followed fulfilled the conditions of 
S. 8 of the Act. Equally clear is it that the learned . Judge 
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intended to act ın pursuance of S. 10, when on the 30th March, 
1922, he made this order of appointment :— 

“With the consent of parties I appoint Babu Mahesh Prasad, pleader, 
for going with the plaintifi’s lst before Lachm Narsinghj: in plain- 
tiffs house and take defendant’s admissions and denials of the list items 
before the deity.” 

The question, therefore, is whether the evidence of the 
first defendant, given in the presence of the Commissioner be- 
fore the Deity, was, in these circumstances, evidence on oath 
or solemn affirmation administered by the Commissioner with- 
in the meaning of Ss. 8, 9 and 10 of the Act, and their Lord- 
ships, in agreement both with the learned Subordinate Judge 
and the Judicial Commissioners, are of opinion that this ques- 
tion must be answered in the affirmative. In their judgment, 
upon a sound construction of the sections, neither an invoca- 
tion nor an oath or affirmation in the technical sense of these 
words is in any way an essential part of the so-called oath or 
solemn affirmation referred to in S. 8 of the Act. 

Their Lordships are led to this conclusion by reference to 
the sections alone. They are confirmed in it, however, by re- 
calling the stage of development which the law of India had 
reached on the subject of oaths by the date when the Act came 
into force. 

Upon the point of construction the cardinal consideration 
to note is that the “oath or solemn affirmation” referred to in 
S..8 and following sections is something quite distinct from the 
oaths and affirmations referred to in S. 5. These are to be 
in such form as the High Court shall prescribe (S. 7}. With 
regard to the oath or solemn affirmation referred to in S. 8, 
however, all that is said is that it may be “in any form com- 
mon amongst or held binding by persons of the race or persua- 
sion to which (the deponent) belongs and not repugnant to 
justice or decency.” That is to say, it: may be as infinite alike 
in form:and contents as racial custom or the dictates of any 
religious persuasion may, within the prescribed limits, sanction 
or require. But from its very nature and essence it can never 
be in any part of it dependent upon the direction or dictation 
of the High Court or of any other extra-racial or secular admi- 
nistrative authority. It would or might at once lose its essential 
distinctive sanction if any such outside interference were per- 
mitted to- have effect. And this brings their Lordships to the 
second matter which it is necessary to note in the construction 
of :these sections. There is no suggestion'either'in Ss. 8, 9 or 
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10 that when the separate “oath or solemn affirmation” is per- 
mitted the ordinary oath or affirmation, as prescribed, or any 
part of it, is to be administered as well. The “oath or solemn 
affirmation” when permitted is a complete substitute for the 
other. There is in the sections no warrant for the suggestion 
that any part of a procedure which, be it remembered, is only 
appropriate where it is gone through before any evidence at all 
is given, and is designed to cover that evidence when given, is 
to be transferred to a taking of evidence which, as in the pre- 
sent case, is solemnized only by its being given, and while it is 
given in the actual presence and hearing of the Deity himself. 


Indeed, this case shows that such a requirement, not, their 
Lordships think, made by the sections, would in many cases be 
entirely out of place. When, as here, the whole meaning of 
the procedure is that a statement made by a witness in the 
corporeal presence and hearing of his God will be true by rea- 
son of the fact that it is so made, introductory words of invo- 
cation, appropriate enough in other circumstances, become en- 
tirely unsuitable. For if the Deity be removed before the 
statement is made the words are nugatory; if the statement be 
made in his presence they are superfluous. 


It is said further, however, that this construction of the 
sections attaches no adequate signification to the words “oath 
or solemn affirmation” in S. 8. Their Lordships, on considera- 
tion, .do not agree. It appears to.them that the use of the 
alternative expression “oath” and “solemn affirmation” as a 
descriptiqn of the special ritual envisaged in S. 8, is intended 
to indicate that the ritual is to be at least as solengyn for the 
deponent and attended by the same consequences to him as is 
an ordinary oath or affirmation for and to an ordinary witness. 
The words, their Lordships opine, were selected primarily to 
put it beyond the possibility of doubt that the temporal conse- 
quences of corrupt falsehood would follow as inevitably for 
the one class of witness as for the other: they are descriptive 
of the nature and result of the ritual: they are in no way con- 
cerned with its form—a conclusion which is confirmed by the 
consideration that historically an affirmation, technically so 
called, is merely a substitute for an oath: that the description 
includes both “oath” and “affirmation,” although, except in 
the quality of solemnity these are quite distinct, the one from 
the other, and that its purpose is revealed by the addition to the 
word “affirmation” of the adjective “solemn,” which is not in 
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use in connection with affirmations in the technical sense of the 
word. 


But, lastly, it is said that the, “oath or solemn affirmation” 
must, as appears from S. 10, be something which either the 
Court or a Commissioner appointed by the Court can “adminis- 
ter” to the witness; it must, under S. 8, be something that can 
be “tendered” to him. Upon. this it is to be remembered that 
“administer” is, in the law, a word of wide and not of restrict- 
ed import. It would be for instance beyond question that an 
oath is “administered,” not only where the English form is 
adopted, but where, in the presence of the Court, it is “taken” 
by the witness in the Scottish form. Their Lordships do not 
doubt that the terms of the section were here in this respect 
fully complied with when the admissions and denials of the 
first defendant were made, not only before the Deity, but in 
the presence of the Commissioner. The word “tendered,” in 
S. 8, does not appear to their Lordships to create any difficulty. 


On construction alone, therefore, their Lordships reach 
the same conclusion as the Courts below. That conclusion is, 
however, in their judgment, confirmed by a reference to the 
course of development of the Indian law on this subject. That 
law was derived from the English law, with some modifications 
suggested by Indian conditions. Just as in England, so also 
in India, it was at one time the rule that there could be no evi- 
dence without an oath in the strict sense of the word, and only 
gradually were exceptions grafted by statute upon that rule. 
Prior to 1840 the privilege of making an affirmation, instead 
of taking an oath was enjoyed only by Quakers, Moravians 
and Separatists. By that time it had been found that the 
taking of an oath was highly objectionable to Hindus and 
Mahomedans, and Act V of 1840 was passed for the purpose 
of prohibiting the administration of oaths to persons belong- 
ing to those communities, a form of affirmation being substitut- 
ed for an oath. With some extension in 1869 the law so 
remained until the Act VI of 1872 was passed. By that Act 
it was provided that every witness who objected to take an 
oath might instead make a simple affirmation, and in section 4 
will be found the statutory provision which, prior to 1873, 
enabled volunteers to make oaths in special cases. Sections 8 
to 13 of the present Act of 1873 correspond to and have taken 
the place of that section, and their Lordships can have no doubt 
that long before that time the Indian view, embodied afresh in 
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the Act, had come te be’ that which may, briefly, be taken from 
the words of the Lord Chancellor in Omychund v. Barker (1) 
and quoted by, the Judicial Commissioners :— 

“The next thing is the form of the oath It is laid down by all 
writers that the outward act is not essential to the cath. It has been the 
wisdom of all nations to administer such oaths as are agreeable to the 
notion of the person taking.” 

For all these reasons their Lordships dealing on this 
branch of the Appeal with the one aspect of the matter brought 
before them by the appellant for consideration are constrained 
to agree with both Courts in India that the statements made 
by the first defendant in the presence of the family Deity and 
before the Commissioner were conclusive upon the plaintiff. 

An objection was taken by the appellants to certain items 
in the accounts which their Lordships at the hearing intimated 
that they could not entertain for reasons which they then gave. 
They do not repeat these reasons. In their Lordships’ 
judgment the order of the Judicial Commissioner objected to 
was in all respects right, and they think that this appeal should 
be dismissed with costs. 

And their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellants: Barrow, Rogers and Nevill. 

Solicitors for respondents: T. L. Wilson & Co. 

KS. ja TR Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
Sind. ] 
PRESENT :— VISCOUNT SUMNER, LORD SINHA, LORD 
BLANESBURGH AND SIR JOHN WALLIS. 


The Firm of Saleh Mahomed Umer Dossal ... Appellants* 
v. 
Seth Nathoomal Kessamal Pe Respondent. 


Award—Bad on face of tt—Error m law—Coniract  tcorporated 

Hio award. 
arties who submit their disputes to arbitration are bound by the 

arbitrator’s conclusions in point of law or of fact. 

An arbitrator is guilty of judicial misconduct if he makes a mistake 
of law visible on the face of his award. 

But the error in law must be distinctly collected from the face of the 
award or from some document incorporated into the award. 


*P, C. Appeal No. 7 of 1926. Sth May, 1927. 
1. (1744) 1 Atk. 22. ; 
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Where an award recites a contract, but only for a particular purpose, 
namely, to earmark the disputes referred to arbitration, the contract 
does not thereby become a document forming part of the award. 


Champsey Bhara and Co v. Jwra; Balloo Spinning and Weaving Co., 
Lid., (1923) I L R 47 B. 578: 44 M L J 706 (P C) followed. 


Judgment of the Judicial Commissioners reversed. 


Appeal (No. 7 of 1926) from the Court | of the Judicial 
Commissioner of Sind. 


In this case there was a dispute between the present appel- 
lants Saleh Mahomed Umer Dossal and the present respond- 
ent Seth Nathoomal Kessamal in respect of a consignment of 
certain bales of newspapers. In consequence of that dispute, 
parties went to arbitration and the arbitrators having dis- 
agreed, the matter was referred to an umpire, who published 
an award directing Seth Nathoomal Kessamal to pay 
Rs. 29,000 odd with interest and costs. 


Seth Nathoomal Kessamal applied to have this award 
taken off the file but his application was rejected by a Judge of 
the Judicial Commissioner’s Court, Sind. 


The respondent (Seth Nathoomal Kessamal) thereupon 
preferred a revisional application to the Judicial Commission- 
er’s Court, which application was heard by Messrs. Kemp and 
Kennedy, and the learned Judges, forming the opinion that 
the umpire had committed an error of law patent on the face 
of the award, ordered the award to be taken off the file. The 
present appellant Saleh Mahomed Umer Dossal then applied 
to the Judicial Commissioner’s Court for review of judgment, 
which came up for hearing before Mr. Kennedy, sitting alone, 
Mr. Kemp having, in the meantime, ceased to be a Judge of 
that Court. The learned Judicial Commissioner held that 
there were no sufficient grounds for a review, and the applica- 
tion was rejected. 


Saleh Mahomed Umer Dossal appealed to His Majesty 
in Council from the judgment of Messrs. Kemp and Kennedy 
ordering the award to be taken off the file. 


The material facts appear from the judgment of the 
Judicial Committee. 


Sir George Lowndes, K. C. and E. B. Raikes . for 
appellants. | 


The respondent was not represented at the hearing 
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5th May, 1927. The Judgment of their Lordships was 
delivered by 

VISCOUNT SUMNER :—In this case as the respondent did 
not appear, their Lordships with the very full assistance of 
Counsel for the appellants have examined it with, as they be- 
lieve, every care to see whether there is any irregularity, or 
other matter than that which has been fully argued, to which 
their attention ought to be directed, but they are satisfied that 
the only question which can reasonably be raised is whether 
the Court of the Judicial Commissioner, from which the 
appeal comes, were or were not right in their decision that the 
award made in the arbitration between the present parties was 
bad on its face. Though it was no part of the proceeding 
now before the Board, it is the case that after the issue was 
decided, that is now under appeal, the present appellants applied 
to have it reviewed, and on that occasion one of the members 
of the Court, whose judgment is under appeal, said, in refusing 
the application :— 

“Tt may be admitted for the present purposes, that our decision 
proceeded largely on the same grounds as those that commended them- 
selves to the High Court of Bombay in Juraj; Balloo Spirming and Weaveng 
Company, Limited, v. Champsey Bhara and Company (1). Those ground» 
did not commend themselves to their Lordships of the Privy Council, 
and the judgment of the High Court of Bombay was reversed. That 
judgment of their Lordships of the Privy Council was delivered on the 
6th March, 1923, and at the time we heard the revisional application in 
question it had not reachéd India It may be assumed for present pur- 
poses that, had that judgment been placed before us at the hearing our 
judgment would not have proceeded on the lines on which it did proceed.” 

It is therefore perfectly plain, that the one point which 
was in dispute in the Court below was, whether or not under 
the circumstances of the case there could be said to be an error 
upon the face of the award, which had been brought before 
them by the regular process of objection on the part of one of 
the parties to the award, when filed. 

The contract is referred to in the award. It recites a 
contract made between the parties dated the 1st December, 
1919, but it does so for one purpose only, namely, to earmark 
the disputes, which had arisen and which, by a subsequent 
written reference, had been referred first to the arbitration of 
two named arbitrators, and then, in the event which happened, 
of the umpire, who made the award when they differed.. The 
umpire recited that both parties were present on every occasion 
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when he sat; that he considered all the evidence, documents 
and accounts before him and the arguments of the pleaders, 
and then made the award. Paragraph 1 of his award adjudg- 
ed that one party should pay a named sum with interest at a 
fixed rate, and from dates which were fixed also and then with 
the costs of the arbitration. Paragraph 2 stated that on 
receipt of these amounts the other party should forthwith deli- 
ver certain goods, which were precisely specified. Para- 
graph 3 provided for a right to require payment of storage 
charges, if there was delay in taking delivery, and the amount 
of the arbitration costs was then specified as well. There was 
also a clause, which stated that in addition to these costs, aH 
costs, if any, incurred in filing the award in Court should he 
paid. That clause is a severable matter and was treated hy 
the first Judge as a mere indication of opinion for his guidance 
and not as part of the award, and when afterwards the award 
came to be questioned before the full Court, no exception was 
takén to his decision on this ground, which therefore stands. 
The exception taken to his decision simply had reference to 
specific objections and left the award in other respects stand- 
ing. It was that the umpire had been guilty of that particu- 
lar form of judicial misconduct, which consists in making a 
mistake in law, and letting it be visible on the face of his 
award. The argument was that the contract was incorporat- 
ed into the award by the reference: mentioned above, and that, 
adopting the parties’ admission that the bales tendered were of 
substantially less weight than the bales. whose deliverable 
weight was specified in the contract, the award musf be taken 
to have disclosed on its face an error in law in construing the 
terms of the contract, which related to the description’of the 
goods sold and to the law applicable to the sale and delivery 
of goods by description. Their Lordships, independently of 
the case of Jivra; Balloo Spinning and Weaving Company, 
Limited v. Champsey Bhara and Company (2) could not 
have entertained that view, because it appears to them quite 
plain that this award, the terms of which are very précisely 
stated, makes its allusion to the contract very guardedly and 
for the purpose only of earmarking the origin of the dispute 
in question. It is perfectly consistent with the umpire’s hav- 
ing come to conclusions of law or of fact of his own, by 
which the parties who submitted their disputes to him would 
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be bound. On looking at the previous decision of the Board, 
however, it may be observed that that was a stronger case than 
the present one, because in that case there had been a rejection 
of the goods altogether, a fact which was referred to in the 
award. By this and other exceptional references to the com 
tracts, the award incorporated their written terms, and the 
rules and regulations, subject to which they were made; and 
the letters between the parties, stating the grounds on which 
the goods were rejected, were also mentioned and included. It 
then proceeded to state how the arbitrators got at their con- 
clusion. On these facts the decision of the Board was that 
there was nothing that could be called error upon the face of 
the award, and therefore, the appeal succeeded. 4 fortiori 
this appeal must succeed also. 


Their Lordships think it unnecessary to canvass the case 
any further. They will humbly advise His Majesty that the 
appeal be allowed with costs, and the decision of the first 
Judge be restored. 

Solicitors for appellants : Watkins and Hunter. 

Solicitors for respondent : T. L. Wilson and Co. 


K. J. R Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


PRESENT :—Lorp ATKINSON, Lorp Carson, SIR JOHN 
WALLIS AND SIR LANCELOT SANDERSON, 
Maung Sin ee . Appellant 


v. 
Ma Tok — l Ae. Respondent. 


Decree—Construction of—Ezrecution—Limitation—Annual payments 
—Possession on defaclt—Time at which right to possession orose—Indion 
Limitation Act (IX of 1908), Sch I, Arts. 181, 182, cl. 7. 

A decree, in terms of an award, in plaintiff-respondent’s favour, pro- 
vided that certain properties were to remain in possession of the defendant- 
appellant “who will pay to the plaintiff annually the sum of Rs. 2000 in 
the month of Kason, on default of payment of the same (Rs. 2,000 annually) 
the said properties will be made over to the plaintiff.” 

The respondent applied in 1924 to execute the decree in respect of 
non-payment for 1923 and 1924 and also by delivery of possession of the 
properties. There was no certificate under O. XXI, R. 2 of any pay- 
ments for the years before 1923. 


~ =P. C. Appeal No. 68 of 192%. =  , 31st March, 1927, 
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Held, that upon the true construction of the decree each instalment 
as it became due was a claim originating under the decree from the date 
when such claim arose, and that the provisions of clause 7 of Art. 182 
of the First Schedule to the Limitation Act therefore applied, and that 
the claim to the lands was not time-barred. 


Decree of the High Court affirmed on a different ground. 

Appeal from a decree of the High Court (Heald and 
Pratt, JJ.) sitting at Mandalay reversing a decree of the 
District Court of Sagaing. 

Dunne, K. C. and L. R. Dunne for appelant.—The 
decree cannot be read as a series of decrees operating in suc- 
cessive years. The first default gave rise to the right of 
possession. 

S. Moses for respondent was not called upon 

31st March, 1927. The Judgment of their Lordships 
was delivered by 

Lorp Carson :—The respondent, who is the wife of the 
appellant, on the 30th September, 1916, obtained a decree in 
the District Court of Sagaing in terms of an award which had 
been previously made by which certain properties contained in 
a list attached to the award and the decree were to be left in 
possession of the appellant (defendant), who was to pay to 
the respondent (plaintiff) annually a sum of Rs. 2,000 in the 
month Kason, or in default of payment of the same (Rs. 2,000 
annually) the said property contained in the said list would be 
made over to the plaintiff-respondent. It appears that after 
the making of the decree the parties lived together until the 
year 1923, when they separated. . 

On the 8th October, 1924, the respondent filed an applica- 
tion in the District Court of Sagaing for execution of the de- 
cree against the appellant in default of payment of two instal- 
ments of Rs. 2,000 each for the years 1923 and 1924 respect- 
ively, and claimed, as the judgment-debtor failed to pay accord- 
ing to the decree, that the Court might direct the delivery of 
the lands in the said list by the judgment-debtor to the decree- 
holder, the respondent. . 

The respondent also filed an application rendering an 
account of the sums alleged to have been received by her, in 
pursuance of the decree, up to May, 1922, and requesting that 
this might be noted in Court. The appellant, however, denied 
that he had ever made any annual payments, and pleaded that 
the execution of the decree was time-barred, and also alleged 
that even if the payments had been made, they could not be 
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recognised by the Court because they had not been certified 
within the time limit of the Court under O. XXI, R. 2. 


The learned District Judge before whom the case was first 
tried held that as the payments alleged, even if made, had not 
been certified, they could not be recognised by the Court, and 
that therefore, as no payment had been made from the date of 
the decree to the date of the clainı for execution, such claim 
was barred by the Indian Limitation Act. 


The High Court, however, decided that, having regard 
to the provision of Clause 7 of Article 182 of the First Sche- 
dule of the Limitation Act, no question of limitation could 
possibly arise, and that as failure to pay these two instalments 
was admitted, the respondent was entitled to execution in 
respect of them; and they also held that the respondent was 
entitled to execute the decree for the two annual payments, 
Rs. 2,000 each, and also, as she claimed, possession of the 
property to which the decree referred. The question as to 
whether the alleged payments during the intervening years 
between 1916 and 1923 were, in fact, paid, or were to have 
been taken as paid according to the evidence given, was discuss- 
cd and considered at some length in the High Court, as was 
also the question of whether the claim of the respondent to 
have such payments certified was barred by time-limit. In the 
view, however, which this Board takes of the construction of 
ihe original decree, their Lordships think that it is unneces- 
sary to pronounce any opinion upon the question of the applica- 
tion of the Limitation Act to the certification of the payments, 
or as to the effect of the absence of such certification. Their 
Lordships are of opinion that upon the true construction of the 
decree each instalment as it became due was a claim originat- 
ing under the decree from the date when such claim arose, 
and that the provisions of Clause 7 of Article 182 of the First 
Schedule to the Limitation Act therefore applied. 


It was contended, however, on behalf of the appellant at 
the hearing before their Lordships that even if a decree could 
be made for the annual payments due in 1923 and 1924, never- 
theless the respondent was not entitled in default of each pay- 
ment to have the property mentioned in the decree made over 
to the respondent, the argument being that, as no claim was 
made to the possession of such property on default of payment 
during the early years after the decree, time commenced to run 
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{rom the date of the earliest default, and the claim to the land 
was therefore time-barred. 

Their Lordships cannot agree with this contention. They 
are of opinion that upon the construction of the decree itself, 
on the occasion of a default in each payment the right of the 
respondent to have the said property made over to her arose. 
and therefore the claim to the lands was not time-barred. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Solicitors for appellant : Bramall and Bramall. 

Solicitors for respondent : T. L. Wtlson and Co. 


H. C. Appeal dismissed. 





PRIVY. COUNCIL. 
[On -appeal from the High Court of Judicature at Rangoon. | 


PRESENT :—VISCOUNT SUMNER, LORD ATKINSON AND 
Lorp CARSON. 


Soniram Jeetmull (a firm) Don ... Appellants* 
(Defendants ) 

RD Tata & Company, Limited P Respondents 
(Plaintiffs). 


Jurisdiction—Letters Patent, Rangoon, cl. 10—Cause of action, in 
part, arising within local limits—Indtan Contract Act, 1872, S. 49—Duty 
of debtor to make payment where the creditor is. 

S. 49, Indian Contract Act, 1872, has no application to a case where, 
by manifest implication or necessary import, a place is fixed by the con- 
tract for the performance of the obligation. The rule in S. 49 accord. 
ingly does not apply where there is an obligation to pay the creditor, and 
an inference can legitimately be drawn, either from the terms of the 
contract itself or from the necessities of the case, that there is a further 
obligation on the debtor of finding the creditor so as to pay him. 

Quaere: Whether the English Common Law rule that, if no place is 
named, it is the duty of the debtor to make the payment where the cre- 
ditor is, has been superseded by S. 49, Indian Contract Act, 1872. 

Puttappa Manjaya v. Verabhadrappa, (1905) 7 Bom. L. R 993 
distinguished.’ 

Bansial Abtrchand v. Gmdam Mahbub Khan, (1925) L R 53 
L A 58: 49 M L J 806 (P C) and Motta! Pratabchand v. Surajmal Johar- 
mal, (1904) I L R 30 Bom. 167 referred to. 


Appeal (No. 123 of 1926) by special. leave from the High 
Court, Rangoon. 

The plaintiffs brought a suit on the Original Side of the 
High Court, Rangoon, to recover a sum of money from the 


*P. C. Appeal No. 123 of 1926 29th March, 1927, 
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defendants, who carried on business in Calcutta. The plain- 
tiffs alleged that the cause of action, in part, arose within the 
local limits of the ordinary original jurisdiction of the High 
Court, Rangoon, and leave of the Court was duly obtained as 
required by clause 10 of the Letters Patent, Rangoon. 


The sole question before the Judicial Committee was whe- 
ther a part of the cause of action arose at Rangoon, so as to 
give jurisdiction to the Rangoon High Court on its Original 
Side to enteftain the suit under clause 10 of the Letters Patent, 

The material facts appear from the judgment of the 
Judicial Committee. | 

A. M. Dunne, K. C. and E. B. Raskes for appellants. 

Sir George Lowndes, K. C. and Preedy for respondents 
were not called upon. 

29th March, 1927. The Judgment of their Lordships was 
delivered by 

VISCOUNT SUMNER :—This is an appeal by special leave 
from the High Court of Rangoon, which afhrmed a decision 
of the Court below, over-ruling an objection to the jurisdic- 
tion taken by the appellants. It was imposed upon the parties, 
as a term of the special leave, that the pleadings between the 
parties, the judgments and the order of the Court in India 
should be the sole material for this argument. The appellants 
were sued in Rangoon by R. D. Tata & Company, Limited, 
who have a business branch there, for payment of sums of 
money, que upon the failure of constituents to satisfy debts due 
to Messrs. Tata, Sons & Company, which sums the defendants 
had undertaken to make good to them. Judgment had been 
obtained, and there was no dispute about the amount or 
validity of these debts or about their being due from the origi- - 
nal debtors, but Messrs. Jeetmull, who carry on business in 
Calcutta, contend that they cannot be sued for this money in 
Rangoon. The transactions between these parties were a 
contjnuation of dealings which had existed for a number of 
years before the present plaintiffs became an incorporated com- 
pany and had been carried on under a memorandum dated the 
10th December, 1911, and signed in Calcutta. It-is clause 2 
of that contract that expresses Messrs. Jeetmull’s obligation 
to pay in the present case, and it says that Messrs. Jeetmull 
are to make good any undisputed claims that Messrs. Tata and 
Company. might lose owing to the failure or suspension of pay- 
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ment of constituents Accordingly, one point only arises, namely, 
whether the part of this contract relating to payment was 
performable by Messrs. ‘Jeetmull in Rangoon. If 
it was, there was jurisdiction in the Court to entertain the suit 
and the objection of the appellants was rightly over-ruled. 
The point, at first sight, appears to be exceedingly short 
[t is quite true the contract does not say where Messrs. Jeet- 
mull are to pay, but it does say, by an implication which is in- 
disputable, that they are to pay Messrs. Tata, Sons & Company, 
and it follows that they must pay where that firm is. Hence 
one would think that, upon the face of this contract, not indeed 


in express terms, but by the clearest implication, payment is . 


to he made in Rangoon. In respect of the whole of this busi- 
ness it is not disputed that the business transactions, out of 
which the outstanding debts arose, took place in Rangoon, and 
for this purpose the branch of Messrs. Tata, Sons & Company 
there were the Messrs. Tata, Sons & Company concerned. It 
was objected, however, in the High Court of Rangoon, that 
this constituted an importation of a technical rule of the 
English Common Law into the jurisprudence of India, namely, 
the rule that the debtor must seek out the creditor. © The sim- 
ple answer to that would have been that, on the contrary, it 
was a mere implication of the meaning of the parties. The 
appellants, however, rely upon S. 49 of the Indian Contract 
Act, which is in these terms :-— 

“When a promise is to be performed without application by the 
pronusee and no place is fixed for the performance of it, it is the duty of 
the promisor to apply to the promisee to appoint a reasonable place for the 
performance of the promise and to perform it at such place.” 

Then it is said that no place was fixed by the contract or 
prior to the institution of this suit for the performance of the 
obligation of payment, and no application has been made by 
the promisor to the promisee to appoint a reasonable place and 
therefore there is no place of payment. Consequently, this sec- 
tion, which, it is said, replaces any rule of law with regard to the 
obligation of the debtor to seek out the creditor, has not been 
satisfied, and so there is no part of the contract, which is per- 
formable in Rangoon. The submission seerns a strange one. 
It is quite certain that, if the application had been made, the 
place appointed would have been Rangoon, and:all would then 
have been well for the plaintiff. Also it is plain that the sec- 
tion makes it the duty of the promisor to apply for the appoint- 
ment of a reasonable place, a duty which in this.case the pro- 


y 


28 THE MADRAS LAW JOURNAL REPORTS. [voL 


misor has entirely disregarded. It is not easy to reconcile with 
the ordinary rules of law a construction which enables the pro- 
misor to better his position under his contract by neglecting to 
perform a statutory duty imposed upon him with regard to its 
performance. The matter, however, is said to be covered by 
authority in India, and it therefore becomes necessary to con- 
sider what the authorities are. They do not appear to bear 
out the view which has been presented to their Lordships. In 
1904, in the case of Motilal Pratabchand v. Surajmal Joharmal 
and another (1) Mr. Justice Tyabji held that “where no 
specific contract exists as to the place where the payment of 
the debt is to be made, it is clear, it is the duty of the debtor 
to make the payment where the creditor is.” This follows 
the principle of Dhunjtsha Nusserwanji v. A. B. Fforde (2) 
where it was held that, “In the absence of stipulation in the 
contract 'itself, the intention of the parties to it was to guide 
the Court‘in determining the place of its performance,” and 
upon that principle the suit, which was one relating to leave 
under clause 12 of the Letters Patent, was decided against the 
jurisdiction of the Bombay Court. Then, shortly after the 
former of the above cases, in the case of Puitappa Manjaya 
v. Virabhadrappa (3) the High Court of Bombay had the 
matter before it on appeal. No authority whatever appears 
to have been cited, but, there being an objection that the Court 
had no jurisdiction to entertain a creditor’s suit for recovery 
of payment from the debtor, Sir Lawrence Jenkins says:-— 


“This argument rests upon the assumption that the Common Law 
rule applies that a debtor must seek out his creditor. We think, how- 
ever, in India the rule as to the place of performance, whether it be 
payment or any other mode of performance, is to be determined by S. 49 
of- the Contract Act; and applying that section to the facts of this CASE, 
we think, it is impossible to hold that the payment was to be made within 
the limits of the jurisdiction of the Sirsi Court, for no such application 
has been made or Place fixed as S. 49 prescribes. Therefore we art 
of opinion that the Sirsi Court had no jurisdiction.” 


What the contract precisely was does not appear, but the 
swt was to recover any balance that might be found due on 


_ taking accounts with. interest, and the facts of that case differ 


from the facts of such a case as the present. Finally, this 
Board had the matter before it in 1925, in Bansilal Abirchand 


v. Ghulam Mahbub Khan (4) and there, the English rule hav- 
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2. (1877) I L R11 B 649. °3. (1905) 7 Bom. L R 993. 
aeoo 4° (1925) L R S31 A $8; 49 M L'J 806 (P O. 
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ing been urged in terms upon their Lordships on the one side. 
and Puttappa’s case on the other, Lord Blanesburgh for the 
Board says:— 

“There is no promise either by the principal debtor or the surety 
to make any payment at Secunderabad, and, so far as the principal debtor 
ig concerned, the bond above abstracted is the only promise on his part 
which is forthcoming. It is quite true that, on failure of any instalment. 
there is doubtless an implied promise by him to repay the loan. But 
there is no implied promise to repay it at Secunderabad. Even by Bri- 
tish law the duty of a debtor to find and pay his creditor is only imposed 
upon him when the creditor is within the realm. And the plaintiff has 
not contended that if there be any such duty at all imposed by , Indian 
law upon a debtor, it extends in this respect further than in England. 
Accordingly, so far as the principal debtor is concerned, therc is no obli- 
gation upon him either express or implied to make any payment to the 
plaintiff at Secunderabad.” . 

Their Lordships do not think that in this state of the 
authorities it is possible to accede to the present contention 
that section 49* of the Indian Contract Act gets rid of infer- 
ences, that should justly be drawn from the terms of the con- 
tract itself or from the necessities of the case, involving in the 
obligation tio pay the creditor the further obligation of finding 
the creditor so as to pay him. The rule in section 49 is one 
which it was intended should apply both to the delivery of 
goods and to the payment of money, to which obviously differ- 
ent considerations apply from those applying in a case like the 
present, where the question is one of jurisdiction, and their 
Lordships are satisfied that an intention is shown in the con- 
tract that payment should be made in Rangoon. Accordingly, 
part of the contract was performable in Rangoon so as to 
satisfy section 49 of the Indian Contract Act, and there was 
jurisdiction to entertain the suit. 

Their Lordships will humbly advise His Majesty accord- 
mgly that this appeal should be dismissed with costs. 

Solicitors for appellants: Bramall & Bramall. 


Solicitors for respondents: Stoneham & Sons. 
K. J. R. Appeal dismissed. 


*S. 49 of the Indian Contract Act is apparently a slip for cl. 10 of 
the Letters | Patent, Rangoon.—K. J. R. -> og 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Calcutta. | 
PRESENT :—ViscountT DUNEDIN, LorD PHILLIMORE, 
Lorp WARRINGTON OF CLYFFE, SR Joun WALLIS AND SIR 
LANCELOT SANDERSON. 


Sri Protap Chandra Deo Dhabal Deb ... Appellant 

, (Defendant ) 
v. i 

Raja Jagadish Chandra Deo Dhabal Deb ... Respondent 

(Plaintiff ). 


Imparitble estate—Altenation by will—Proof of family ocssstom— 
Right to manitenance—Mesne profits—Personal liability of wrongdoer for. 

In impartible property there is no co-parcenary. In the absence, 
therefore, of a family custom neatricnne alienation, an impartible estate 
is alienable by will. 

The onus probands is on the-party alleging the existence of such a 
custom 

Sartaj Kuari v. Didi Kuari (1888) L R 15 I A 51: I L R 10 AN 272 
(P C) and the First Pittapur Case (1899) L R 261A 83: 9 M L J Sup 1 
(P C) followed. 

Baijnath Prashad v~. Tey Bah Singh, (1921) L R48 IA 195. 
+ MLJ 387 (P C) distinguished. 

The decisions of the Privy Council in Sartaj Kuari Case and the First 
Pittapur Case are not inconsistent with Baijnath’s Case and other judg- 
ments of the Board dealing with the right of succession to an iumpartible 
cstate, 

The mere circumstance that no previous holder of the impartible 
estate had purported to alienate it by will cannot be accepted as proof 
of a custom of imalienability. 

Apart from custom and relationship to the holder, the junior members 
of the family have no right to maimtenance out of an impartible estate. 

The Second Pittapur Case, (1918) LR451A 148: 35 ML J 392 (PC) 
followed. 

The personal liability of a wrongdoer to pay mesne profits is not 
affected by the circumstance of his poverty. i 


Consolidated Appeals (No. :59 of 1925) from a judgment 
and decree of the High Court, Calcutta (20th June, 1924) 
affirming a decree of the Subordinate Judge, First Class, 
Midnapore. 

‘The plaintiff Jagadish Chandra Deo Dhabal brought this 
suit for recovery of possession of the Dhalbhum Raj Estate 
situate partly in Singhbhum -and partly in the District of 
Midnapore. He claimed the estate, under a will of Raja 
Satrughna Deo Dhabal, dated 11th May, 1905, from the defend- 
ant Protap Chandra, who was the testator’s nearest heir. The 


~ eP, C. Appeal No. 59 of 1925. ~~ Sed May, 1927 
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parties were admittedly governed by the Mitakshara School 
of Hindu Law. The estate had been held from the time of 
remote ancestors as a joint ancestral impartible Raj. Satrughna 
died joint in estate with the defendant (Protap Chandra), and 
if it were ordinary ancestral property there was no doubt that 
the defendant would have taken the estate by survivorship. 


The Dhalbhum Raj is an impartible estate the succession 
to which has devolved by family and local custom according to 
the rule of lineal primogeniture from ancient times. The 
estate was settled by the British Government with Raja Jagan- 
nath, the ancestor of the parties, at a revenue of Rs. 4,000 in 
1777. Raja Satrughna got the Dhalbhum Estate according 
to the ancient family and local custom. On his death in 
March, 1916 disputes arose as to the succession to the estate 
between the plaintiff and the defendant. The present suit was 
instituted on the 17th March,1921. It was found that the defend- 
ant was joint in estate with Raja Satrughna, so that if there was 
no power of alienation, the defendant was entitled to succeed by 
right of survivorship. The defence, inter alta, was that the 
Dhalbhum Estate was by its nature inalienable, and the defend- 
ant denied that the proprietor for the time being of the Estate 
had any right to dispose of any of the properties of the Estate 
by will or otherwise. The Trial Court held that the Estate 
being an impartible one was alienable and that the defendant 
had failed to prove that either by custom or by its nature it 
was inalienable, and in the result the plaintiff’s suit was decreed. 
The defendant appealed to the High Court. The learned 
Judges (Sir N. R. Chatterji and Mr. Justice Chotzner), 
agreeing with the Trial Court, dismissed the appeal. The 


following extracts from their judgment are material for pur. 
poses of this report :— 


a “So far as the question of succession 13 concerned, the authorities 
show that the principle of survivorship regulates the succession in 2 
Mitakshara joint family, though the estaic is an impartible one governed 
by the rule of lineal primogeniture, excepi that the estate is held by a 
single member. In the present case, however, ihe question is not ofe of 
succession, but the power of testamentary disposition over an impartible 
cstate. So far as the question of the power of alienation is concerned the 
leading case is that of Sartaj Kuari v. Deoraj Kuari, (1888) LR 151A 51: 
I L R10 A 272 (P C). The case ‘establishes the proposition that in an 
impartible estate governed by the rule of lineal primogeniture the co-parce- 
naty which under the Mitakshara Law is created by birth does not exist," 


“The next case is the First Pittapur Case, (1899) L R 261A 83: 
9 ML J Sup 1 (P O in which it was distinctly laid down that an impartible 


Pic; 
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Dhabal Deb 


v, 
Raja Jaga- 
dish Chandra 
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Warrington. 
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estate ıs not inalienable by will or otherwise by virtue only of its imparti- 
bility, and in the absence of proof of some special family custom or tenure 
attaching to the semtndari and having that effect. That is a case directly 
in point, and unless it can be distinguished is binding upon us.” 

“It is contended that impartibility is inconsistent with the power 
of alienation, that if the holder of an impartible estate has the power of 
alienation, he can, if he chooses, put an end to the impartibility by alienat- 
ing the estate to different persons who may be absolute strangers to the 


family, and who can at once partition the estate, and that in fact im- 


partibility, lineal primogeniture and inalienability all converge to preserve 
the entity of the estate.” 

“The reason, however, why an unpartible Ray has been held to be 
clienable in the cases cited above is that in such an estate, the co-parcc- 
nary which under the Mitakshara Law is created by birth does not exist 
and the reason for restraint upon alienation, therefore, ceases to exist in 
the case of an impartible estatc”. j 

“It is contended on behalf of ‘the appellant (defendant) that if, 
as held in a series of cases, the succession to an impartible Raj also 
goes by survivorship, the right by survivorahip being prior to a right 
under a will operates only ‘from the death of the testator, there was no 
property of Satrughna upon which the will could operate.” 

“The principle of survivorship, however, which governs succession 
in ordinary joint family under the Mitakshara, has to be followed, accord- 
ing to the decisions since Sartaj Kuari’s Case in the case of impartible 
estate only for a particular purpose, vis., to find out a successor, and it 
is only for the purpose of determining who is entitled to succeed, that the 
estate is to be treated as the property of the joint family.” 

“The question, therefore, is no longer res integro, and we are bound 
to hold, having regard to the decisions of the Judicial Committee in Sartaj 
Kuari’s Case and the First Pittapur Case that in the absence of any custom 
an impartible estate is alienable by way of transfer wter vivos, as well as 
by a testamentary disposition”, 

Str George Lowndes, K. C., d. M. Dunne, K.C. and 
Ayam for appellant. 


De Gruyther, K. C. and'Dube for respondent. 


3rd May, 1927. The Judgment of their Lordships was 
delivered by 

Lord WARRINGTON :—The subject-matter of the present 
appeal is a family estate known as the Dhalbhum Raj, situate 
in the districts of Singhbhum and Midnapur, in the province of 
Bengal. | 

The family is a joint and undivided one, governed by the 
Mitakshara school of Hindu law. The estate is ancestral, and 
succession to it is governed by a family custom according to the 
rule of lineal primogeniture. The Raj is. impartible. The 


` 


last holder of the estate prior to the present dispute was Raja, 


] 
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Satrughna, who, in 1887, succeeded to it on the death of Raja 
Ram Chandra IJ]. 

On the 11th May, 1905, Raja Satrughna made a will, 
whereby he appointed the respondent executor, and bequeathed 
the estate to him and declared him to be the next Raja. Pro- 
bate of the will has been duly granted to the respondent. It is 
admitted that, if the will had not been made or is inoperative, 
the appellant, according to the rule of lineal primogeniture, is 
the next heir, and as such is entitled to succeed to the estate. 

The main question in the appeal is whether the estate - is 
inalienable by will. 

In both Courts in India, first by the Subordinate Judge of 
the district of Midnapur, and on appeal by the Judges of the 
High Court of Judicature of Bengal, this question has been 
answered in the negative, and the title of the respondent has 
thus been upheld. 

Both Courts in India have held that the question is settled 
by decisions of this Board. Their Lordships agree with this 
view, and it will be sufficient for the purposes of the present 
judgment shortly to state the nature and effect of the previous 
decisions referred to. 

The question of the alienability of an impartible Raj first 
caine before the Board in the case of Sartaj Kuart.v. Deoraj 
Kuari (1) on appeal from Allahabad. The question in that 
case was as to the validity of a gift inter wives of part of- an 
impartible estate made by the owner for the'time being in favour 
of his younger wife. The validity of the gift was disputed by 
his son by the first wile, who contended that the owner had no 
power to alienate any part of the Raj estate except for purposes 
of necessity. The Board, by its judgment, delivered by Sir 
Richard Couch, held that the gift in question was valid on the 
ground that the title to prevent alienation rests upon the pre- 
sent co-ownership of the person who wishes to retain it, . and 
that in the case of an impartible Raj, such present co-ownership 
does not exist, inasmuch as it is so connected with the right to 
partition that, where that right does not exist, present co-owner- 
ship falls with it. . : 

This case was decided in the year 1888. 

The next case was the first Pittapur case [Venkata Surya 
Mahipati v. Court of Wards (2)], decided in the year 1899. 

1 (1888) LRISIASL-ILRWA22(PC) 
2. (189) L R 261 A 83 :9ML J'Sup. Uae cas Op em 
R—5 
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The question in this case was whether the Raj was alienable by 
will. The judgment of the Board decided two points: (1) that 
the Sartaj Kuari case covered by analogy the case of alienation 
by will, and (2) that the law laid down thereby applied in 
Madras and was not confned to the North-West Provinces in, 
which the case arose. The Board, therefore, not only followed 
their previous decision, but extended it so as to make it apply 
to alienation by will as well as to alienation inter vvos. 

In the opinion of their Lordships, they ought to accept and 
act upon these decisions, unless it could be shown that they are 
inconsistent with other decisions of the Board, or that some 
principle of law demanding a contrary decision was clearly 
ignored or forgotten. 


Accordingly, a strenuous attack on the two judgments was 
made by counsel, which really resolved itself into the contention 
that they were inconsistent with judgments of the Board deal- 
ing with the right of succession, in which it had been held that 
such right is not affected by the impartible nature of the Raj. 
It was argued that the co-ownership, the existence of which was 
denied in the two cases in question, is essential to the right of 
succession, and accordingly that the two lines of decision are 
inconsistent with each other, and that it is open to their Lord- 
ships to choose between the two. 


Their Lordships are unable to adopt this view. The last 
of the cases on the question of succession is Basjnath Prashad 
Singh v. Tej Bali Singh (3). In delivering the judgment of 
the Board, Lord Dunedin, referring to the Sartaj Atari case, 
said :— 

“What was decided was that in an impartible Raj there was no 
restriction on the power of alienation of the member of the family who 
was on the Gaddi and was in possession in respect that there was no such 
right of co-ownership in the other members as to give them a title to 
prevent such alienation. The right of the other members that was being 
considered was a presently existing right The chance which each mem- 
ber might have of a succession emerging in his favour was, opviously, 
outside the sphere of inquiry.” 

The Board refused in terms to pronounce an opinion that 
the decision in the Sartaj Kwag case was wrong, though they 
pointed out that it would have been possible to decide the case 
differently 
“if the theory had been accepied that impartibility being a creature 
of custom though incompatible with the right of partition, yet left the 


3. (1921) LR481A 195 -40MLJ 387 (PO. 
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general law of the inalienability by the head of the family for other 
than necessary causes without the consent of the other members as it was.” 

In the opinion of their Lordships the judgment last referred 
to is fatal to the contention that the Sartaj Kuari case and the 
Pitiapur case are inconsistent with those on the right of succes- 
sion, and they must hold that no ground has been established 
for a refusal on their part to follow the decisions in those two 
cases. | 

But it was recognised in both those cases that the general 
rule thus established might be displaced by proof of a family 
local custom restricting alienation, the onus of proving such 
custom being cast upon the person who alleges it, and accord- 
ingly an attempt was made in the present case to prove such a 
custom. In both Courts in India the attempt failed, and, in 
their Lordships’ opinion, no ground has been shown for revers- 
ing their findings in this respect. 

Only two items of evidence were really relied upon in argu- 
ment: (1) that there had been no instance of a will purporting 
to dispose of the estate, and (2) a statement by Satrughna him- 
self that a previous Raja Ram Chandra III had no right to 
make a will. ' 

As to the first item, the mere absence of any will is an equi- 
vocal circumstance. It might be attributable to an assumption 
on the part of the several Rajas that the law did not admit of a 
bequest of the Raj, or to the absence of any desire on their part 
so to dispose of the Raj. It cannot, in their Lordships’ 
opinion, be by itself sufficient evidence of the alleged custom. 


As to the second, when it is examined, it will be found that 
it is a statement, not on oath, but made by way of pleading in 
proceedings in which Satrughna was disputing an alleged will 
of his predecessor and taking every possible objection to its 
validity, and was, therefore, a statement made in what he then 
considered to be his interest. Moreover, it is by no means clear 
that the statement was intended to be based on a family custom 
at all (see the passage in the judgment otf the High Court, p. 24, 
l. 17, and following). j 

The alleged custom varying the rule laid down in the cases 
above referred to has, in their Lordships’ opinion, not been 
proved, and the rule itself must therefore apply. 

One other point made by the appellant remains to be 
noticed. In his case the point is raised in paragraph 6 of the 
reasons, which reads as follows:— 


dish Chandra 
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“Because the nature of the estatc, being onginally a Raj or princi- 


_ pality and not being affected or altered by permanent settlement, renders 


it inalienable.” 

In the judgment of the High Court it is stated that in the 
Court below counsel for the defendant conceded that 

“he could not press the contention that the estate was inalienable 
On account of its being one of military or feudal nature” (Record II, 
page 46, 1. 37), 
but the Court nevertheless dealt with the point and overruled 
the appellant’s contention. They pointed out that the grant of 
the estate under the first settlement of 1777 was on the usual 
conditions on which grants to Zemindars were made. There 
was nothing feudal or military in it Their Lordships agree 
with the High Court that in the present case, inasmuch as for 
upwards of a century there has been nothing military or feudal 
in the tenure and the estate has been an ordinary zemindari, 


no inalienability can result from the ancient nature of the 
tenure. “C 


On’ the whole, their Lordships are of opinion that the 
main appeal fails, and ought to be dismissed with costs, and 
will humbly advise His Majesty accordingly. 

There remain the cross-appeals of the respondent. 

These are three in number:— 

First, the respondent (the plaintiff in the suit) raises objec- 
tions to the provisions in the decree of the Subordinate Judge, 
as affirmed by the High Court, dealing with his claim for re 
payment by the appellant (the defendant in the suit) of monies 
received-by him by way of maintenance while the estate was 
in the charge of the Court of Wards after the death of Sat- 
rughna and with the costs of the suit and of the appeal to the 
High Court. : | 

Secondly, he appeals from an order of the High Court, 
dated the 28th July, 1924, continuing, pending this appeal, the 
appointment of a Receiver already appointed by the Court 
pending the appeal to itself. 

*Thirdly, he appeals from a further order of the High 
Court, dated the 13th August, 1924, directing the Receiver to 
pay to the appellant the sum of Rs. 1,200 per mensem by way 
of maintenance pending this appeal. 

While the estate was in the charge of the Court of Wards 
the appellant received the sum of Rs. 27,000 by way of mainte- 
nance, being three payments of Rs. 9,000 per annum. The 


LIN. | THE MADRAS LAW JOURNAL REPORTS. 37 


respondent claimed repayment of this sum from the appellant 
by way of mesne profits. This claim was allowed by the 
decree, but on the sole ground that the appellant had no means 
to pay the mesne profits and the costs, it was directed that the 
respondent should realise the same from the estate and the 
appellant should not be personally liable. 


In the opinion of their Lordships, the appellant was not 

entitled to maintenance out of the estate—first, on the ground 
“that the maintenance of himself and his family was already 
provided for by a khorposh grant of certain villages to his 
predecessors, which villages are still in his possession; and, 
secondly, because he has failed to establish a right to main- 
tenance by custom or relationship or in any other way [see the 
second Pittapur case, Raja Rama Rao v. Raja of Pittapur(4)]. 
This being so, and the respondent being thus entitled to receive 
back what had been wrongfully paid, it is difficult to under- 
stand why this burden should be thrown on the estate, which 
as the result of the suit had been recovered from the appellant. 
The same remark applies to the costs. The respondent may 
not be able to recover the money owing to the poverty of the 
appellant, but this is no reason why an order for payment 
should not be made. 

Their Lordships will therefore humbly advise His Majesty 
that the first cross-appeal should be allowed with costs and the 
decree of the High Court varied by directing the appellant to 
pay the Rs. 27,000 and the costs of the suit and of the appeal 
to the High Court. 

As to the second and third cross-appeals, if the appellant 
is not entitled to maintenance, their Lordships fail to see why 
he should have received anything pending the litigation. They 
will therefore humbly advise His Majesty that these appeals 
also should be allowed with costs, and that the two orders of 
the 28th July, 1924, and the 13th August, 1924, should be set 
aside and the appellant be directed to repay to the respondent 
the sums paid by him thereunder. The setting aside of, the 
order of the 28th July, 1924, should be without prejudice to 
the liability of the Receiver to account. 


Solicitors for appellant : Barrow, Rogers and Nevill. 

Solicitors for respondent : Watkins and Hunter. 

K. J. R. Cross-Appeals allowed.. 
4. (1918) L R 45 I A 148 : 35M L J392 (P CO. = 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. JUSTICE ODGERS, 


Makam Lakshmi Narayanappa and others ... Petitioners” 
(Petitioners—Defendants 9 to 11) 


v 


Makam Batchayya and others ... Respondents (Respond- 
ents—Plamiff and Defendants 2 to 8). 


Cwil Procedure Code, S. 152 and Schedule Il, paragraph 12— 
Reference to arbitratton—Aword on the basis of figures m documents pro- 
duced by the porties—Decree in terms of award—Subsequent finding ont 
of mistake in the figures—Remedy. : 

The parties to a suit referred their differences to arbitration and the 
arbitrators made an award based on the figures in certain documents 
produced by both the parties. The figures were not questioned by 
either party before the arbitrators. A decree was passed in terms of 
ihe award without any objection being taken Subsequently it was 
found that in these figures there was a mistake of one thousand rupees 
owing to a mistake in addition of the sums carried forward in one of the 
documents and the aggrieved party applied to the Court to correct this 
error. 


Held, that the error was not a clerical or arithmetical mistake or one 
aiising from any accidental slip or omission which the Court ought to 
correct under S. 152 of the Civil Procedure Code, nor was it a mistaxc 
apparent in the face of the record which could be set right under para- 
graph 12 of Schedule II of the Civil Procedure Code, and that the pro- 
per remedy of the aggrieved party was by way of review or appeal. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Madanapalle in I. A. No. 450 of 1923 in O. S. No. 381 of 
1920. 

B. C. Sankaranarayana for petitioners. 

E. Krishnamurthi for respondents. 

The Court delivered the following 

JupcMENT :—This petition raises rather an interesting 
point. The parties to a certain suit referred their differences 
to arbitration and the arbitrators made an award based on cer- 
tain documents, Exs. XXVI, XXVII and XXXII, which 
contain certain figures on which the arbitrators based their 
decision. According to the District Munsif certain portions 
of Exs. XXVI and XXVII were torn and Ex. XXXIII 
carried out or carried forward the total which it is thought 
would have appeared in the missing portions of Exs. XXVI 


*C. R. P. No. 364 of 1924, 4th February, 1927. 
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and XXVII. Both sides put in all the three exhibits and re- 
lied on them and the arbitrators made their award substantially 
on the basis of the figures contained in these three exhibits, 
which figures, as far as I can understand, were unquestioned 
by either side. Now, it is found that in these figures there is 
a mistake of exactly one thousand rupees owing to a mistake 
in addition of the sums carried forward into document 
Ex. XXXIII. The petitioner, who, I assume, is the person 
aggrieved by this mistake, moved the learned District Munsif 
and has come here in revision of his decision to get this error 
corrected. I should have said that the decree was passed in 
terms of the award without the slightest objection being taken. 
So that we have got this to start with, that everybody agreed 
that the award based on the figures presented by both sides or 
agreed to by both sides was a proper award. The petitioner 
applied to the District Munsif to correct this error under S. 152 
or under the special paragraphs applicable to arbitrations 
(Schedule II, paragraph 12). 


The question is whether this is a “clerical or arithmetical 
mistake in a judgment or a decree or is an error arising therein 
{from any accidental slip or omission” which the District Mun- 
sif ought io have corrected, or is it a case where the award con- 
tains a clerical mistake or an error arising from an accidental 
slip or omission which is practically the same thing. The 
District Munsif refused to correct it on the graund “that it 
was not a mistake or slip or omission made by the arbitrators 
or by the Court” and that cannot be doubted. He also-esaid that 
„it cannot be predicated that, because the data on which the re- 
sult is founded are found to be erroneous, it was not the in- 
tention of the arbitrators to fix Rs. 41,594-7-6 as the sum 
which they arrived at in their award. Now the question is, 
has the District Munsif gone wrong in law, and if he has, can 
I correct him in revisionr Mr. Sankaranarayana, who appear- 
ed for the petitioner, has put before me several cases, to some 
of which |: shall shortly refer, and the gist of the cases cemes 
to this, that, of course, an accidental error can be corrected, and 
the accidental error can be corrected even although it arose 
in the plaint or some other pleading and was put forward 
under a mistake by counsel from the very beginning of the 
case of the party affected. He says that this is closely analo- 
gous to the present case where the representatives of the parties 
on each side put forward this document Ex. XXXIII. Appa- 
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rently the crúcial figures did not appear in documents Exs. 
XXVI and XXVII, and the cases, of course, further say that 
it does not matter whether a particular proceeding results in 
a decree after a trial or whether it is a decree after an arbitra- 
tion. If they are clerical or arithmetical error or errors 
arising from slip or omission they can, of course, be corrected. 
I will just see how far these cases go in the direction of trying 
to help the petitioner. One would be perfectly willing to help 
him if one could, because he has undoubtedly been the victim 
of some mistake. The only thing is, can one help him espe- 
cially in a Civil Revision Petition? The first case I will refer 
to is Hyder Sahib v. Giria Chettiar (1), which was referred to 
in the Lower Court. But there, as the District Munsif points 
out, I think the vital distinction is that the arbitrators them- 
selves, unlike this case, miscalculated the amount due to one 
of the parties since they took 80 lbs. instead of 82 Ibs. as a 
maund. I do not think that case really helps the petitioner. 
Allah Dia v. Rakimuddin (2), a case of the Allahabad High 
Court, lays down what I was saying just now, that, if there is 
a mistake in the final form of order or decree due to'a original 
mistake by the party or his lawyer in the application or pléad- 
ings, that also can be corrected. The judgment of the learned 
Judges there proceeds on the assumption that the learned 
Judge below was satisfied that a mistake had been made. The 
learned District Munsif from the sentence I quoted above can- 
not be said to have been satisfied that a mistake has been made. 
The next case is Surjan Singh v. Wasir Singh (3), where there 
was a tmisdescription of a certain locality in the plaint which 
was in danger of being carried forward into the decree and- 
might injuriously affect the right of the plaintiff or misrepre- 
sent the true state of facts. That, it was held, could be cor- 
rected. There, of course, it is a mistake. In all these cases 
of correction of mistakes which originally appeared in‘ the 
plaint or in the presentation of the case at the bar, there was 
a mistake by one of the parties or by his agents. In Maha 
boob Begum Sakiba v. Lal Begum Saheba (4), a case of this 
Court, the learned Judges held that even after the final decree 
a clerical error, namely an incorrect Survey No., can be recti- 
fied though it is made in the plaint and repeated in the subse- 
quent records., The same remark applies to that case. It 





1 (1913) 24 M L J 483. 2. (1924) 22 A L J 215. 
3. (1923) 21 A L J 3. ee: 1 4. (1921) 14 E W 445. 
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will be observed in all these cases that there is no actual paral- 
lel with the present case because there is no arithmetical error 
and, in the present case, the mistake goes deeper; it is further 
below the surface than in any of the case cited for the peti- 
tioner. The mistake is embedded in a document which was 
presented to the arbitrators by both sides as containing the 
correct data. On the other side the following cases among 
others were cited to me. Prtchayya v. Subba Rao (5) is a case 
of this Court where Sadasiva Aiyar and Moore, JJ., held that 
where in a decree passed on an award a relief as to payment 
of costs was embodied which was not part of the award the 
defect can be remedied only by an appeal or an application for 
review. I am inclined to think that really in the present case 
the matter is one either for a review or for an appeal. 
Gopal Dinkar v. Ganesh Narayan (6), is a strong case against 
the petitioner, where the learned Judges say at p. 517 that when 
the parties agreed to have their disputes settled by their arbit- 
rators they agreed to accept the decision of the-arbitrators 
whether it might be right or wrong and the Court can only alter 
the award within the limits laid down by the 2nd Schedule. 
There is a decision which was also referred to Shiam Lal v. 
Parshottam Das (7), where it was decided that it is not a 
ground for remitting an award on a matter referred to arbitra- 


tion or for setting aside an award that the arbitrator has. 


made a mistake in arithmetic and apparently unintentionally 
has awarded a larger sum of money to be paid by one party 
to the other than he would have awarded if his attention had 
been directed to the mistake. In Ramanathan Chettiar v. 
Muthiah Chetty (8) the learned Judges say: 

“Ex. II makes it clear that the settlement was made by arbitrators 


or mediators. Such a settlement is not liable to be reopened except on the 
ground of fraud which is not alleged in this case.” 


Nor of course is it here. The petitioner practically asks 
me to re-open the award by declaring that the figures arrived at 
by the arbitrators are wrong and, I suppose, correcting them to 
what should be the proper figure. It therefore seems to* me 
that I have not got materials before me to say that the learned 
District Munsif had no jurisdiction to decide as he did-or that 
he was wrong in law. The application is practically not to 
correct an error patent and apparent on the face of the record 





5. (1916) 3 L W 499. 6. (1920) I L R45 B 512. 
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but to go much deeper into the matter and to re-open the 
accounts and the figures at which the arbitrators have arrived. 
This of course cannot be done in a Civil Revision Petition. The 
Civil Revision Petition must therefore be dismissed with costs. 

N. S. | Petition dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. | 


PRESENT:—VISCOUNT SUMNER, LORD ATKINSON AND 
Lorp CARSON. 


M. A. Sassoon and Sons, Limited ... Appellants* (Defts.) 
v. 
The International Banking Corporation ... Respondents 
(Platntiffs). 


Negottable Instruments Act (XXVI of 1881), S. 30—Liability of draw- 
er of bill of exchange to reimburse holder for value on dtshonour by 
acceptor —D|A draft—Confirmed credit—Deletion of words in printed 
niercantile contract. 

Drawers of bills of exchange who discount them with a Bank are 
bound, in case of dishonour by the acceptors, to compensate the holder for 
value (that is, the Bank), unless they (the drawers) can show that, when 
they discounted the bills, they bargained that the transaction should be 
without recourse. To relieve the drawers from their liability and to 
limit the Bank’s prima facte right of recourse against themselves (the 
drawers), they must show some contract with the Bank to that effect, or 
some breach of contract or of duty on their (the Bank’s) part, which 
would have that effect in law. 

Where drawers, when discounting the drafts, made over documents of 
title (bills of- lading) to the discounting Bank, and the drafts werc 
marked D|A (which meant “Documents against acceptance”), Held, that 
the drawers’ description of the drafts as DJA was, in effect, a direction by 
them to the Bank to surrender the documents to the acceptors against their 
acceptance. Consequently, on the Bank presenting the drafts for accept- 
ance to the drawees, and acceptance being duly given, the Bank were 
justified in handing over the shipping documents to the acceptors. On 
the drafts being subsequently dishonoured at maturity by the acceptors 
the drawers became liable to reimburse the discounting Bank There was, 
undere the circumstances, no misdealing by the Bank with the drawers’ 
rights by way of security as would afford any answer to their (the 
Bank’s) action. 

The incidents of a “confirmed bank credit” discussed. 

Where words in a printed form of a mercantile contract are deleted, 
the effect is the same as if the deleted words had never formed part of 
the print at all. 


*P C Appeal No. 99 of 1926, i 27th May, 1927. 
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Appeal (No. 99 of 1926) from the High Court of 
Calcutta. 

The facts of the case sufficiently appear from the judgment 
of the Judicial Committee. 

F. B. Merriman, K. C. and J. Nissim for appellants. 

Sir Herbert Cunliffe, K. C. and M. R. Jardine for res- 
pondents. Pees 

2/th May, 1927. The Judgment of their Lordships was 
delivered by 

VISCOUNT SUMNER.—The appellants in this case were sued 
in the High Court at Calcutta, as drawers of four bills of 
exchange, by the respondents, who discounted them, the bills 
having been dishonoured at maturity by the acceptors, Messrs. 
George Knowles and Company, Limited, of London. The 
decision went against them both at the trial and on appeal, but 
the High Court granted their certificate for leave to appeal to 
His Majesty in Council. 

The appellants are export merchants in Calcutta, and on 
the 9th August, 1923, they offered two drafts for discount to 
the respondents, who are bankers there. Two others for the 
same amounts were sent on the 6th September. The second 
transaction was a mere transaction of course, following on the 
rirst. 

The documents were put before Mr. Thompson, the res- 
pondent’s manager, and on his approval of them the drafts were 
discounted. In addition to the two drafts, there were a bill 
of lading for 25 bales of gunnies to be delivered at Dundee 
and an invoice and mills’ specification relating to them. By 
arrangement, an insurance policy was to be and was produced 
in England and it need not be further referred to. There was, 
further, a letter of advice, dated the 18th June, 1923, from the 
Eastern Bank, C alcutta, to Messrs. Sassoon and Company, and 
a memorandum from Messrs. Sassoon and Company, containing 
their request for discount, the amount to be passed to their 
credit. 

This memorandum showed a conversion of the amounts of 
the two drafts, viz., £696-10-0 into rupees at 1s. 4 3/16 d., as per 
Messrs. T. S. Apcar and Company’s contract, dated the 11th 
May, 1923, being the amount for which credit was asked. The 
drafts were thus described: “For our 3 M|St. D|A drafts 2048 
and ZOBA on Messrs. George Knowles and Company, Limited, 
London,” and they bore the words “value received for 25 bales 
gunnies shipped per S. S. ‘Malancha’ to Dundee drawn under 
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L|Agréement No. 237, dated the 30th May, 1923, signed with 
the Eastern Bank, Limited, London, as per advice dated the 
18th June, 1923;” but, except as showing the existence of some 
relevant agreement, with particulars to identify it and connect 
it with this particular transaction, these words do not carry the 
present case any further. The bill of lading for twenty-five 
bales of gunnies shipped by J. S. Ezra made the goods delivera- 
ble to order, and was dated the 2nd August, and the invoice, 
dated the 8th August, was an invoice of goods by Messrs. 
Sassoon and Company for account of Messrs. George Knowles 
and Company, Limited, for the net amount of £696-10-0. 

Although in the evidence nothing was specially disclosed 
as to the relations of Messrs. Sassoon and Company and Messrs. 
Knowles and Company, the transaction, so far, was of the most 
ordinary type. The contract with Messrs. Apcar had been 
made by.that firm as exchange brokers between Messrs. Sassoon 
and Company and the International Banking Corporation. 
Messrs. Sassoon and Company, having sold the gunnies for- 
ward to Messrs. George Knowles and Company, wished to pro- 
tect themselves against fluctuations in sterling exchange before 
the shipping date arrived. Accordingly, they at once made a 
contract, by which they became entitled to discount for their 
approved drafts later on at the rate current on the day of the 
contract itself. They were, in a word, content with their pro- 
fit on the sale, and had no mind to a ea in exchange as 
well. 


On examining the documents put before him, Mr Thomp- 
son appréhended the nature of the transaction above stated 
quite as fully as was necessary, though Messrs. Knowles and 
Company and the terms of their purchase contract were un- 
known to him. Messrs. Apcar’s exchange contract was for 
“approved bills of exchange, drawn at 3 M|St. DjA on London 
at the exchange of 1s. 4 3|16d. per rupee,” with certain options 
for shorter or longer terms at rates fractionally higher or lower 
as specified, and the letter of advice from the Eastern Bank, 
Calcutta, sufficed, even if Messrs. Sassoon and Company's name 
had not done so, to secure his approval of the drafts on behalf of 
the respondent bank. Accordingly, Mr. Thompson passed on the 
shipping documents to be examined by his shipping department 
and, being found in order, they were sent with the discounted 
drafts: to London to be dealt with there. The form in which 
the International Banking Corporation instructed their London 
correspondents was, òf course, a: domestic matter and gave the 
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appellants no further rights. The obligations arising out of 
the discounting of the drafts under the circumstances of this 
case were obligations which, as between these parties, arose in 
Calcutta. As the letter of advice required, the amount and 
date of this discount transaction were endorsed on it, and 
stamped with the respondent bank’s name. Messrs. Sassoon 
and Company got credit for their Rs. 10,326-7-9. On the 
other hand, the respondents’ correspondents in London, duly 
following out their instructions, presented the drafts for accept- 
ance to Messrs. Knowles and Company on the 28th August, 
and acceptance being duly given, handed over the documents to 
them. Unfortunately, the acceptances were all dishonoured 
at maturity, in the case of the first two at the beginning of 
December. The events relating to the other two drafts sued 


on were in all respects similar, and do not require to be further 
mentioned. 


On the face of the bill transaction, the respondents were 
entitled to recourse against Messrs. Sassoon and Company. By 
their pleadings, the latter contended that pursuant to Messrs. 
Apcar’s exchange contract, the International Banking Corpora- 
tion purchased the drafts and no longer had the right of recourse 
against the drawers, that would, prima facie, have belonged to 
the holder for value; that in view of the existence of a confirm- 
ed credit, of which the International Banking Corporation had 
notice, they ought to have delivered the bills of lading to the 
Eastern Bank, Limited, in London, and not to Messrs. George 
Knowles and Company; that the appellants being precluded by 
this misdelivery from recovering the price of the gunnies from 
the Eastern Bank, were accordingly discharged from their lia- 
bility on the bills to the respondents, and, in the alternative, that, 
if the respondents’ liability for this misdelivery sounded in 
damages only, the amount of such damage was the same as the 
amounts of the bills, and could be set off so as to extinguish any 
liability on the bills. No custom of merchants or bankerseas 
to confirmed credits in connection with documentary bills or 
otherwise was pleaded, proved, or relied on. At their Lord- 
ships’ bar the appellants’ counsel did not insist on the conten 
tion that the mere negotiation of the drafts pursuant to the 
exchange brokers’ contract was in itself an out-and-out purchase 
of them by the Banking Corporation without recourse to the 
drawers in any event, and the question whether the remedy was 
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by way of set off or only of counter-claim for damages was 
not debated before them. 

The conclusion of the Trial Judge that the transaction dis- 
closed nothing to relieve the drawers from their liability was 
affirmed by the High Court, the learned Judges holding, that the 
question really turned on the documents, and that whatever 
assumptions might be made in favour of Messrs. Sassoon and 
Company as regards their transaction with Messrs. Knowles 
and Company, the description which they gave of the drafts, 
unaccompanied by any explanation limiting the effect of D|A as 
a description, entitled the International Banking Corporation 
to surrender the bills of lading to the acceptors on getting their 
acceptance, as they did. 

The facts are as follows Messrs. Knowles and Company 
became known to Messrs. Sassoon and Company as early as 
September, 1922, and, after some correspondence, a contract 
was concluded between them on the 11th May, 1923, for 
twenty-five bales of gunnies per month, to be shipped from July 
to September. So far as the evidence shows, Messrs. Knowles 
and Company were then in reasonably good credit, nor does it 
appear that their insolvency was suspected until the time when 
they dishonoured their first acceptances They were through- 
out personally unknown to the International Banking Corpora- 
uon. 


The terms on which Messrs. Knowles and Company from 
the first proposed to deal and ultimately did deal with Messrs. 
Sassoon and Company included the following:—the price was 
c. i. f. U. K., and reimbursement was to be by drafts at ninety 
days’ sight against confirmed credit, to be opened in the sellers’ 
favour upon the conclusion of each contract. After the first 
purchase and sale had been concluded, the Eastern Bank in 
London wrote to its branch in Calcutta on the 3lst May, 1923, 
enclosing copies of letters of agreement with that bank signed 
by Messrs. George Knowles and Company on the previous day 
and described as being “in favour of Messrs. Sassoon and Com- 
pafiy available to be presented at three months’ sight against full 
shipping documents.” While this letter was in the post Messrs. 
Sassoon and Company cabled to Messrs. Knowles and Company 
on the 5th June, “Referring to vour letters of credit, they must 
be confirmed irrevocably.” Thereupon, on the 19th June, the 
Eastern Bank in London cabled to its Calcutta branch that the 
letters of agreement signed by Messrs. Knowles and Company, 
of which copies had been forwarded, were “now confirmed cre- 
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dit” The communication itself, which had obviously been 
made by Messrs. Knowles and Company to the Eastern Bank 
in London between the 5th and 19th June, is not in evidence, 
but Messrs. Knowles and Company’s letter of agreement 
addressed to the Eastern Bank in London and dated the 30th 
May, is endorsed by some one in pencil, “Made confirmed cre- 
dit, 15th June, 1923.” It is sufficient to quote from it the 
following :— 

“We hereby authorise and, request you and your agents in Calcutta 
to give banking facilities and accommodation.... against andlor negotiate 
on or before 15th October, 1923, any....bills..... not exceeding three 
months after sight and drawn on us by or endorsed by Messrs. A. Sassoon 
and Sons, Limited, and .... we hereby agree duly to accept any such 
bill or bills for any sum or sums not exceeding in the aggregate £2,080 
and to pay the amounts of such bill or bills at maturity. 

“The drawers andlor endorsers andlor the holders of such bill or bills 
will hand over, but merely by way of collateral security, to you bills of 
lading for merchandise.... and we agree that, in case you consider it 
necessary, you shall be at liberty to sell.... any of the saıd merchandise 
aie Tastee and apply the net proceeds..... towards payment of the said bill 
or billg...... 

“It is further agreed that the granting of the said facilities and 
accommodation andlor the negotiation of any bill or bills above referred to 
shall be optional, and that this agreement cannot be either revoked or 
altered in any way except in writing with the express consent of your 


Of this document, which appears to have been headed 
“Agreement from London No. 2 (with recourse ),”” na copy was 


sent to Messrs. Sassoon and Company, though a copy was sent, 


to the Eastern Bank’s Calcutta Branch. On the 18th June, 
however, the Calcutta Branch sent to Messrs. Sassoom and 
Company a letter of advice, of which the following parts are 
specially material :— 

“We beg to inform you that an advice has reached us from our 


London office of letter of agreement, No. 237, signed by G. Knowles and 


Company, Limited, authorising us to negotiate a bill or bulls drawn by you on 
George Knowles and Company 


aeuevne 


“We are informed that the bills of lading for merchandise, together 


with the relative invoices and policies.... will be handed to us. Such, 


bills of lading should be presented to us ın complete sets, made out “to 
order,’ blank endorsed and marked by the shippiog company ‘freight 


“We have pleasure in informing you, that we are prepared at our 
option as usual to make advances against andlor negotiate any bill or bills 
drawn in compliance with the terms of this letter.” 


This letter of advice was On a printed form, and after the 
above avords “of this letter,” the form proceeded as follows:— 
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“it being understood that this is not a confirmed bank credit, and 
you are in no way released from the ordinary liability of drawers.” 


These last words from “it being” to “of drawers,” were 
deleted, and after the signature of the Eastern Bank of Calcutta 
there followed two additions, viz.:— 

“Please note that this authority is a confirmed credit. 

“When offering drafts for negotiation under this authority, it is 
imperative that this letter be produced to enable the negotiating bank to 
note payments on the back hereof.” 

On these documents the following observations arise. (1) It 
was apparently part of the appellants’ argument that the dele- 
tion of the words in the form “you are in no way released from 
the ordinary liability of drawers” in combination with the added 
words, “this authority is a confirmed cred#,” imports that “you 
are in some way released from that liability.” Their Lord- 
ships cannot accept this. There is a good deal of authority, 
now old, about the effect of deleting words in a printed form of 
mercantile contract, which it is not now necessary to cite, but 
they take it to be settled, in such a case as this, that the effect 
is the same as if the deleted words had never formed part of 
the print at all. The words expressly added, of course, re- 
main to be construed. 


(2) The letter of agreement, signed by Messrs. Knowles 
and Company, contains only the authority given and the promise 
made by that firm to the Eastern Bank, Limited. So far as 
the record goes it is not shown how Messrs. Knowles and Com- 
pany and the bank arranged that the bills of lading should reach 
the latter in case the drafts were discounted elsewhere, nor is 
any actual agreement disclosed by which Messrs. Knowles and 
Company undertook to accept drafts presented by other parties, 
though no bills of lading were tendered. The general effect of 
the bank’s undertaking and liability may be easily surmised, 
but their precise terms must have been a matter of express 
arrangement between these two parties, and the actual under- 
taking of the Eastern Bank in London, which almost certainly 
was in writing, was not disclosed. 

e (3) What the Calcutta Branch of the Eastern Bank con- 
veyed to Messrs. Sassoon and Company in their letter of advice, 
which was all the information that the latter had about the 
terms of the agreement between Messrs. Knowles and Company 
and the Eastern Bank in London, was confined, except for the 
second addition above set out, to transactions, in which Messrs. 
Sassoon and Company would send drafts, with documents 
attached, to the Eastern Bank in Calcutta for discount, and 
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would then hand over to the bank drafts and shipping docu- 
ments against payment or credit of the relative sum in rupees. 
Thenceforward the discounting bank would hold both drafts 
and bills of lading and, in accordance with Messrs. Knowles 
and Company’s letter of agreement, could look after itself. 


(4) It is contended that in spite of the words “when 
offering drafts for negotiation under this authority,” which 
authorise negotiations to the Eastern Bank alone, the succeed- 
ing words “to enable the negotiating bank,” convey that the 
authority advised in the letter of advice extends to transactions 
with other negotiating banks, and should not be construed as 
merely meaning “‘to enable us when we negotiate the drafts...” 
Even if this be so (and it is a very summary way of converting 
the terms of a discount offer by one bank into an undertaking 
applicable to actual discounts by any other bank), it does not 
follow that, if a third party bank negotiates, all the undertakings 
and all the dealings referred to in this letter of advice will be 
or can be made applicable forthwith to such a substituted 
transaction. i 

If the drafts had been offered for discount to the Eastern 
Bank in Calcutta, or if, by arrangement between Messrs. 
Knowles and Company and the Eastern Bank, the drafts of 
Messrs. Sassoon and Company had been drawn on the latter 
[Chartered Bank of India v. Macfadyen (1); Scott v. Bar- 
clays (2),], the transaction would have been one of a normal 


type, which has often been explained and illustrated in the 


decided cases, and it would have completely met all thé mer- 
cantile necessities which such a transaction has been devised to 
meet | Guaranty Trust v. Hannay (3), except the possibility 
that the rate of exchange might have moved against Messrs. 
Sassoon and Company between the 11th May and the 9th August. 
The negotiation of the drafts with the International Banking 
Corporation under the circumstances above detailed is, as far as 


reported cases go, a novelty. -It is here that the difficulty of- 


this case begins. In the case of Chandanmull Benganey v. 
National Bank of India, Limited (4), some of the drafts raen- 
tioned were dealt with in the same way and under similar cir- 
cumstances, but nothing in the decision throws any light on the 
legal consequences, which this peculiarity may involve. 
According to the evidence on both sides, however, there 
was nothing extraordinary, still less irregular, in offering drafts, 
: 1° (1895) 6&4 L J Q B 367. 2. (192) 2KB1. 
- 3. (1918) 2 K B 623 at 660. . ‘ 4. (1923) IL R 51 C 43. 
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fortified with the letter of advice of the Eastern Bank’s con- 
firmed credit, to be discounted by another bank such as_ the 
International Banking Corporation. Mr. Young, an official of 
the Eastern Bank in London, said that the postscript to the 
letter of advice meant that the negotiating bank might be the 
Eastern Bank or any other bank, and in this he was not appa- 
rently speaking merely of his own view of the wording of the 
postscript but of banking practice generally, for the plaintiffs’ 
manager, Mr. Thompson, said frankly that, although the letter 
of ‘advice “‘asked for the documents to go to the Eastern Bank, 
Limited, Calcutta,” it was “quite customary for other banks 
to negotiate drafts under credits belonging to other banks,” and, 
in fact, “likelier than otherwise.” He said, further, that there 
was no particular difficulty about his sending the drafts and 
documents to the Eastern Bank for presentation to Messrs. 
George Knowles and Company, and that with different shippers 
he would have done so, but in this case he thought that the 
credit arrangement had been superseded by Messrs. Sassoon 
and Company, that for,some reason they were deviating from 
the credit by sending in the bills for discount D|A, that they 
wanted to allow (sic) these as documents against acceptance, 
and that he was willing on the strength of their names to dis- 
count the drafts on those terms, viz, D|A. Under the 
terms of the letter of advice, he would have handed the docu- 
ments to the Eastern Bank and not to Messrs. Knowles and 
Company, but he thought this credit arrangement had been 
superseded. 


Of this evidence the appellants’ counsel have made much, 
as they were fully entitled to do, and their Lordships think it 
right to consider the main question in the case on the footing 
of these answers, as both the Courts in Calcutta appear to have 
done. ‘They accordingly put aside certain contentions advanc- 
ed by the respondents as follows. Neither the letter of agree- 
ment nor the letter of advice nor any document, which relates 
to them, makes them in terms “irrevocable,” the term “confirm- 
ed” alone being used, yet both words were stipulated for by 
Messrs. Sassoon and Company on the 5th June, 1923. Accord- 
ing to Mr. Thompson, the appearance of both words on the 
credit document is an indispensable formality. It is not easy 
to see in what respect either word or both of them together 
would carry the matter further than the word “contract,” used 
in its strict sense, would have done, for apparently a confirmed 
credit is something, formerly provisional, and now turned into 
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something definite by way of promise, and the word “irrevoc- 
able” simply closes the door on any option or locus paenttenttoe, 
and makes the agreement definite and binding—in other words, 
creates a true contract, which will either be performed or be 
broken. The trial. however, proceeded on the footing that the 
credit given in favour of Messrs. Sassoon and Company and 
referred to in the letter of advice, was in all essentials what 
Messrs. Sassoon and Company had bargained for, and at 
their Lordships’ bar it was too late to argue the contrary. So, 
too, without actually holding that the words added to the letter 
of advice, which refer to “the negotiating bank,” mean that the 
credit and the advice are in law available ta the full to any bank 
other than the Eastern Bank of Calcutta, which may discount 
the drafts mentioned therein, their Lordships will discuss the 
present case on the footing of the view taken by Mr. Thompson 
himself, that such was their meaning to the minds of business 
men. 


As the present case is one of first impression; two gene- 
ral observations may be useful. So long as trade is proceeding 
in its ordinary course without violent fluctuations in prices, and 
so long as all parties concerned are in good credit, banks, whose 
business it is to facilitate trade, can and no doubt do by volun- 
tary arrangements among themselves smooth out small difficul- 
ties and ignore informalities, when no serious consequences are 
likely to result. When, however, a court of law. is for the first 
time called upon to fix legal liability, by declaring what the in- 
tentions of the parties must be taken to have been, it becomes 
necessary to consider how an unruffled and unquestioned busi- 
ness would work out, if difficulties were to arise such as would 
at each step bring out the risks to be run and the responsibili- 
ties to be borne by one or other of the respective parties. 
Suppose a fall in the price of gunnies, which made it import- 
ant for the buyers to avail themselves of any legal ground open 
to them for refusing to take up the goods or to meet the bills; 
suppose a financial crisis, which for the time being seriously 
involved the reputation of the bank which had granted the con- 
firmed credit; in either case suppose a discounting house, igno- 
rant, as here, alike of the exact terms of the purchase contract 
and of the agreement for the confirmed credit; how is the dis- 
counting house to know whether it can safely give up the bills of 
lading to the London bank on the one hand or whether, on the 
other, it can reckon on acceptance of the drafts only when it has 
the bills of lading available to be handed to the drawee against 
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acceptance? It is to be remembered that, common as it is for 
the grant of the credit to be made on the terms that the grantors 
are to be secured by possession of the bills of lading, other 
forms of security are sometimes used, the choice of the form 
depending on the relations between the two parties concerned 
and the solvency of the importing firm (see, for example, the 
terms of the credit in The Kronprinsessan Margareta (5) 
and in Prehn v. Royal Bank of Liverpool (6)]. The 
legal rule must be one which will ft and make sense of the 
transaction equally under fair-weather conditions and under 
foul. 

Take again the practical side of the matter. There are 
many business situations where an offer is made, in which it is 
hardly possible to ask questions or to go behind the document- 
ary materials put forward by the proposer. Underwriting a 
slip is one; discounting a trade draft is another. Mr. Thomp- 
son, from the documents before him, had'to judge whether he 
would approve or disapprove, whether he would risk taking the 
documents: or risk letting the business go past him. To ask 
qüestions, even if there had been any one at hand to answer, 
might have betrayed either ignorance of his own business or a 
desire to know too much about his customers’. The exchange 


. memorandum told ‘him quite plainly that the drafts were D/A, 


which meant “documents against acceptance.” Here was an 
instruction as to the use he was to make of Messrs. Sassoon 
and Company’s documents of title. True, it did not say who 
was to present the documents to the acceptor, but it was evident 
that, if, the letter of advice was right in saying that the Eastern 


‘Bank was to have and keep the bills of lading, the documents 


could not be handed by the respondents to Messrs. Knowles 
and Company against acceptance at all. As discounters, their 
first duty, both to Messrs. Sassoon and Company and to them- 
selves, was so to present the drafts for acceptance, as either to 
get them accepted or to get them dishonoured for lack of accept- 
ance. In their Lordships’ view, the respondent bank was entitl- 
ed, and bound to follow this instruction. In face of it, there 
could be no question of such a misdealing with the drawers’ 
rights by way of security as would afford any answer to their 
action, 

Two answers have been attempted in argument.: The 
first is that the drafts were tendered as D|A drafts only to 
comply with the terms of Messrs. Apcar’s exchange contract, 
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which fixed a standard rate for D|A drafts and options for 
drafts on other terms, varying from the standard by fixed 
fractions. It is said that all Messrs. Sassoon and Company 
wanted was to get the rupee exchanged at 1s. 4 3|16d. There 
is, however, some confusion in this. Messrs. Sassoon and 
Company wished to get this rate of exchange, and had to claim 
it under their contract by presenting drafts of such a descrip- 
tion as that rate attached -to, but the drafts were still described 
as D|A drafts, and, whatever the object which was immediately 
in view, D|A drafts they actually were. That these letters 
meant “documents against acceptance” was common ground, 
and accordingly some clear reason has to be shown for saying 
that, in the circumstances of this case, they nevertheless meant 
documents against the Eastern Bank’s acceptance, which, in 
fact, they had not undertaken to give, or documents to the 
Eastern Bank against Messrs. Knowles and Company’ s accept- 
ance of the draft, if they should be willing to give it without 
` receiving the documents. Mr. Moise Sassoon actually answer- 
ed the question, “Can you explain why D|A was put in the 
memo.’ by saying, “Because the documents were deliverable to, 
and for acceptance of, the Eastern Bank.” This was an im- 
possible construction. Equally so is the contention that D/A 
is a direction merely as to the time when the shipping docu- 
ments are to be surrendered and not as to the person who 
is to receive them. Evidence as to the meaning of DJA as a 
term of art might possibly have gone as far as this, but, as the 
case stands, D/A on this view would be an incomplete 
and ambiguous direction and the party. directed 
cannot be blamed if it was , reasonably interpreted 
and acted on [Ireland v. Livingston (7)]. In any case, it 
assumes that the discounting bank is to interfere radically with 
what is prima facie the right of the accepting consignee on 
what may be a mere surmise. The drafts were for acceptance 
of Messrs. Knowles and Company, and if the documents, 
that is, the shipping documents, were deliverable to the Eastern 
Bank, then, as far as the International Banking Corperation 
was concerned, these acceptors would not get any documents 
in exchange for their acceptance. , It hardly appears that on 
either side there had been much consideration of the rights and 
obligations arising out of this use of the letter of advice as 
applicable to a negotiation with the International Banking 
Corporation. 


— 7 (EA LRSHL SS, 
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Accordingly, a second and much more ingenious answer 
was given to their Lordships. On the faith of the confirmed 
credit, for which they had stipulated, Messrs. Sassoon and 
Company proceeded to put the shipment in train to come into 
the hands of those who might be interested in it in London. 
This was done by placing the documents in the hands of the 
International Banking Corporation in Calcutta, with notice 
that the transaction was backed by a confirmed credit. After 
this the credit could not be revoked by the Eastern Bank. Mere- 
ly to hand to a banker a draft styled D|A and a corresponding 
letter of credit must be deemed in law to tell him that the bills 
of lading are to be handed to the issuer of the letter of credit 
and not to the acceptor of the draft, and his remedy is to de- 
cline to discount, however approved the bill may be as a bill, 
if he does not like these terms. It is true that Messrs. Sassoon 
and Company did not bring the terms of the credit to the 
Corporation’s notice, nor did they know them themselves, but 
this does not matter. They put the Corporation in the posi- 
tion of being able to sue the Eastern Bank in London on the 
credit in accordance with the principle of In re Agra and 
Masterman’s Bank (8) and on inquiry it would be ascertained, 
as business experience would have led the Corporation to 
anticipate, that the condition precedent to the Eastern Bank’s 
obligation to give effect to the credit was the delivery of the 
bills of lading to them. Al was really plain sailing. If only 
the bills of lading were given up to the Eastern Bank, some- 
how or other the drafts would be met either by Messrs. Know- 
les and Company, if they accepted and paid without getting 
the consignment or the documents which represented it, or by 
the Eastern Bank, if they did not. The delivery of the bifls 
of lading to the Eastern Bank in London, it was said, became 
matter of contract between the appellants and the respondents, 
as the result of the discounting transaction, so that the latter’s 
recourse against the former was suspended and became ineffec- 
tual unless and until the Eastern Bank made default. In effect, 
the respondent bank was provisionally substituted for Messrs. 
Sassoon & Company as sureties for the acceptors on the bills, 
though this substituted suretyship would itself be defeasible 
in case of any wrongful failure to pay on the part of the 
Fastern Bank. 

This argument was properly and indeed indispensably 
reinforced by the principles, which apply when a surety has 

8. (187) L R2Ch:31, © 
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secured his secondary liability by placing in the principal credi- 
tors’ hands security which belongs to himself in the first in- 
stance. Here Messrs. Sassoon and Company, having shipped 
the gunnies under such a form of bill of lading as reserved the 
jus disponendi to themselves until the documents were delivered 
with their authority to the buyers for the purpose of passing 
the property, placed these instruments, representing ihe goods 
while afloat, in the Banking Corporation’s hands, as collateral 
security giving them a special property in the goods, but 
remaining available generally for the protection of the sureties 
to whom they belonged. They also placed within the reach 
and control of the principal creditors another and still more 
important security, the commercial pivot of the whole transac- 
tion, namely, the confirmed credit of the Eastern Bank, and 
to this precisely the same mules applied as to the bills of lading. 
If the Banking Corporation entered into the transaction with 
notice of the existence of a coufirmed credit of an ordinary 
banking character without knowing its exact terms, that was 
their own affair. They took the risk of its being such that they 
could comply with them. If for any reason they failed so to 
deal with the bills of lading as to secure to the drawers recourse 
to the confirmed credit, then, pro tanto, the drawers would be 
discharged. Between Agra and Masterman’s Bank on the one 
hand and Polak v. Everett (9) on the other, the discounting 
bank would be quite able to look after themselves. 

Their Lordships are unable to give effect to these conten- 
tions. The principle of the decision cited is one applicable, 
between the discounting bank and the bank which, ° having 
established the credit in favour of the acceptor, gives notice 
urbi et orbi of its willingness to abide by the operation of the 
credit through the machinery of drafts discounted before 
acceptance. If the respondents discounted the drafts on ` the 
faith of the invitation (if any) contained in the letter of advice, 
In re Agra and Masterman’s case entitled them, if they chose 
to do so, to sue on the credit agreed by the Eastern Bank with 
Messrs. Knowles and Company as if they had been parties to 
it from the beginning. If they had not discounted on the faith 
of that invitation, the principle would not apply, and Mr. 
Thompson said clearly in effect, what Messrs. Sassoon and 
Company can neither complain of nor deny, that for him the 
name of Sassoon and Company was good enough in this case, 
and the confirmed credit was accordingly superfluous. Apart 
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from this, however, the principle would only confer a right of 
action on the International Banking Corporation against the 
Eastern Bank, if they chose to exercise it, but it would not 
impose on them a duty towards Messrs. Sassoon and Company, 
so as to modify the ordinary right of recourse at all events or 
in any event. It is a matter between the respondent corpora- 
tion and the Eastern Bank, not between Messrs. Sassoon and 
Company and the respondent corporation. 


On the other hand, they think that the letters DJA are a 
complete answer to the part of the argument, which rests on the 
obligation of the principal creditor not to waste the surety’s 
security. If the creditor complies with the surety’s instruc- 
tions, there can be no further responsibility. The whole gist 
of thie complaint, as far as the confirmed credit is concerned, is 
that by not handing the bills of lading to the Eastern Bank the 
respondents failed to satisfy the conditions precedent to their 
liability and so nullified the confirmed credit. The appellants’ 
description’ of the drafts as D|A drafts destroys the validity of 
this complaint. Messrs. Sassoon and Company instructed the 
respondents to surrender the documents to the acceptors against 
their acceptance, and this was done. Again, if the obligation 
of the principal creditor not to deal unreasonably or imprudent- 
ly with the securities is relied on, the result is the same. All 
the information given to the respondents by the drawers of the 
drafts, who, after all, had made their own bargain with the 
acceptors, pointed to the quite normal intention of giving the 
buyer of the gunnies control of the goods on the faith of his 
acceptance to the drafts. This was prima facie the intention, 
in fact, so far as the information given indicated. If the con- 
firmed credit modified this, it was not for the discounting bank 
to make guesses or to run risks, but for the drawers to say 
what their wishes were. Their Lordships cannot say that the 
conduct of the International Banking Corporation was un- 
reasonable under the circumstances. 

No doubt, as soon as Messrs. Sassoon and Company had 
got ‘a rupee credit for their sterling drafts at 1s. 4 3|16d., they 
thought as a matter of business that they had done with the 
transaction, and it may be disappointing to merchant shippers 
to find that it nevertheless remained at their risk. It may be 
also true that, when the Calcutta Banks fell into a course of 


‘ business, which may be called a good-natured convenience to 


merchants or a far-sighted development of legitimate business 
exactly as you please, it would have been better to have intimat- 
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ed to the trade, that the banks were not undertaking all the 
burdens of shipper’s transactions, however they might turn out, 
but this is not the present issue. How proof of a custom of 
bankers and merchants, applicable to these particular facts, 
would have affected the decision is a matter on which it is not 
permissible to speculate. | It may also be that the case was not 
as completely presented at the trial as - merchants generally 
might have desired, but with this their Lordships cannot deal. 
The appellants are not in a position to show that, when they 
discounted these drafts, they bargained that the transaction 
should be without recourse, and in order to qualify their direc- 
tion, given by the letters DJA, and to limit the respondents’ 
prema facie right of recourse against themselves, they must 
. show some contract with them to that effect, ‘or some breach of 
contract or of duty on their part, which would have that effect 
in law. No authority has been produced which enables them 
to do so, and their Lordships cannot say that any legal principle 
leads to that conclusion. They will accordingly humbly advise 
His Majesty that this appeal should be dismissed with ¢osts. 

Solicitors for appellants : T. L. Wilson and Co. 

Solicitors for respondents : Sanderson, Lee and Co. 

K. J. R. Appeal dismissed. 
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[On Appeal from the High Court of Judicature at Madras] 


PRESENT :—VISCOUNT DUNEDIN, Lorp SALVESEN AND 
Sir Joan WALLIS. 


: Krishnamurthi Aiyar ee PEN Appellani* 
V. 
Krishnamurthi Aiyar and another ... ... Respondents. 


Hindu Low—Adoptton—Rights of adopted son—Wili—Diversion of 
property from adopted som—Anit-adoptiom agreement by natural Jather— 
Custom—Consensus of pudicial decision. 2 

Having regard to a consensus of judicial decision, excepting Jagan- 
uadha v. Papamma, (1892) I L R 16 M 400, an arrangement made on the 
adoption of a Hindu whereby the widow of the adoşt- 
ive father is to enjoy his property during her lifetime, 
or for a less period, that arrangement being consented to by 
the natural father before the adoption, is to be regarded as valid by 
custom. But an agreement or consent by the natural father is not effectual 
in law or by custom to validate any other disposition, taking effect after 
the adoption and purporting to limit the rights of the adopted son as a 
co-sharer 
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Consequently a wil by which a testator gave part of his 
property to his intended adopted son, part to his widow for life, part to 
kindred, and part to charity is not binding upon the adopted son, although 
before the adoption took place the natural father executed a deed by 
‘which he consented to the provisions of the will and gave his son in 
adoption ‘subject thereto. 
^ Review of the authorities in‘ Madras and Bombay. 

'« Balkrishna Motiram v; Uttar Narayan Dev, (1918) I L R 43 Bom 442 
approved. 

Observation in Bhatya Rabidat Singh y.Indar Kunwar, (1888) L R 
167 A 53 at59 : IL R16 C 556 at 564 (P C) followed. 

‘© | Appeal from a decree of the Madras High Court affirm 
ing a decree of the Subordinate Judge of Mayavaram. 

The facts and considerations applicable, as also the case- 
law, appear in the judgment of their Lordships. 

œ De Gruyther, K.C. and Narasimham for appellant 
referred to Bepin Behari Bundopadya v. Brojo Nath (1), 
Panchanon v. Binoy Krishna (2), Kalidas v. Bijoy Shankar 
(3), Purshottam v. Rukhmabai (4). (not mentioned in the 
cases set out in the judgment), as also para. 196, Mayne’s Hindu 
‘Law and West & Buhler, Sr ft. p. 1101. 

Kenworthy Brown for-respondent. 

De Gruyther, K. C. replied. 

28th March, 1927. The Judgment of their Lordships was 
delivered by 

Viscount DUNEDIN :—Ramakrishna Aiyar was a Hindu 
gentleman in possession of ancestral lands extending to some 
135 acres. He was not living joint with any relative, and he 
was childless. On tbe 23rd March, 1910, he made a will by 
which he disposed of his property roughly as follows :—12 
acres in charity; 44 acres to his wife for her life; 45 acres to 
the son of a distant connection, whom he designated as being 
his adopted son, the appellant in the present suit, and the rest 
to persons who were connections, but were in no case within 
the degrees entitled to maintenance, and who are the respond- 
ents in the present suit. After the death of the widow, part 


'tBf the land which she held for life was to goto the appel- 


lant, and part to the respondents. On the same day, the natural 
y , father of the appellant executed a deed in the following terms: 
“The deed of consent for adoption executed on the 23rd March, 


em in favour of Ramakrishna Aiyar, son of Venkatachala Aiyar, 


«-Brahman, Saivite and Mirasidar, residing in Kunnam, Shiyali taluk by 
1. (1882) 8 CaL L J 362. 2. (1916) 27 CaL L J 274. 
3. (181) IL R13 All. 391. 4, (1913) 16 Bom. L R 57, 


} 
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Natesa Aiyar, son of A. Ramaswami Aiyar, Brahman, Saivite and 
Mirasidar, residing in Kunnam village of the said taluk :— ioe 
“You have this day executed a Will and have alienated your own 
properties. When you asked me to give you my son Krishnamurthi. in 
adoption subject to the condition that he should take only such properties 
as were given him by the said Will and be bound by the alienations made 
thereunder, I consented to it and admitted the alienations made in the 
said Will, and, in pursuance of the arrangement that Krishnamurthi should 
take only such of the properties as were left to him thereunder, I have 
executed this deed of consent for adoption in support of my having this 
day given the said Krishnamurthi my son in adoption.” 
Immediately thereafter the adoption took place with all 
due ceremony. 


Ramakrishna Aiyar died in April, 1911, and his ie i 
June, 1911. The present suit waS~ raised in 1918 by the 
respondents to obtain po&session of the properties left them by 
the will. It was directed against certain parties who were in 
possession and were alleged to be-holding benami for the appel- 
lant and also against the appellant. 

The persons who were holding’ as’. alleged eventually 
renounced all claim to the property. The appellant, through 
his guardian, alleged that the adoption had taken place before 
the date of the will, but it was found, in fact, and is not now 
contested, that the will was executed unico contextu with the 
deed of consent by the natural father, and that both were exe- 
‘cuted in view of the adoption which took place subsequently 
with all due ceremony. It is also admitted that’ the natural 
father was a poor man and had two other sons at that time, and 
has had two subsequently. The sole question in the case is, 
therefore, whether the will, taken along with the deed of con- 
sent, is binding on the appellant so as to cut down what would 
have been his rights had he been a natural, instead of an adopt: 
ed: son. 

The learned Subordinate Judge held that the deed was 
binding in respect of the.consent of the natural father; he con- 
sidered that an adoption, even on such terms, was obviously a 
beneficial arrangement for the appellant, and that the. validity, 
as he phrases it, of such conditional adoption was settled for 
Madras by Lakshmi v. Subramanya (1), Ganapati Ayyan „v. 
Savithri Ammal (2) and Visalakshi Ammal v. Sivaramien(3). 
He accordingly decreed in favour of the respond- 
ents. His view was confirmed by the learned Judges of- ithe 


1. (1889) I L R 12 Mad. 490. 2. (1897) I L R 21 Mad. 10. 
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High Court. They also considered that so soon as it was shown 
that the arrangement as a whole was beneficial to the adopt- 
ed. son, and that but for the arrangement the adoption would 
not have taken place, the natural father could give a consent 
which validated the arrangement as against the adopted son if, 
when he came to be of age, he sought not to acquiesce therein. 

This is most clearly explained by one of the learned 
Judges :— 

“I am of opinion that where an adoption is made by a Hindu who 
at the tame of adoption had absolute power of disposal over the property, 
an agreement between the natural father and the adoptive father as re- 
gards alienations which the adoptive father wants to make either by a 
document ister vivos or by will ‘binds the adopted son in all cases where 
such an agreement would be for his benefit, and that the only question 


which Courts ought to consider is whether the transaction is for the 
benefit of the boy to be adopted. ` 


“If thé adopting father would not make the adoption but for the 
conditions;agreed to by the natural father, and if in spite of those condi- 
tions the adopted son would be benefited, there is no reason why the 
transaction should not be tested like any other agreement entered into 
by the natural father as guardian of his own son. In the present case 
the agreement is clearly for the benefit of the appellant, as he gets pro- 
perties of large value which he would not have got but for the adoption, 
and there can be little doubt that he would have remained a poor man if 
the natural father had not agreed to the adopting father making the will 
and the adoption being conditional on the said disposition.” 

This view is really based on the case of Visalakshi Ammab 
v. Stvaramten (3) which will be presently examined. The 
appellant has appealed to the King in Council. 

The question is a very important one of general interest: 
There is-a very large body of authority in decided cases which 
touches it, but it is not concluded by any judgment of this 
Board. The argument for the appellant is simple enough. An 
adopted son, from the moment of adoption, occupies the place 
of a natural son. A natural son, in the case of ancestral property, 
becomes a co-sharer with his father, with the rights of survivor- 
ship and of partition as to the whole ancestral property. This 
is an incident of Hindu law arising from status. No consent 
by. Ais natural father could affect that position. His power is 
limited to the giving or withholding of giving his son in adop- 
tion, but if he gives, his power ends. . 

- The present will purports to infringe his rights in three 
particulars:—(1) The gift to charity; (2) the gift to per- 
sons outside the family; and (3) the postponement of the 


3. (1904) IL R27 M 577 {F B). 
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son’s own’ right in certain lands till his father’s death, and in 
others till his mother’s death. 

The argument for the respondents is that, in any view, 
the law has by custom been relaxed, and that the general pro- 
position which is stated in the view of the High Court is based 
on authoritative decision and is now the law. 

As in several of the decisions tot be examined there has 
been the suggestion that the matter has been decided by this 
Board, it may be well at once to mention cases where the ques- 
tion has been approached. 

The case of Ramasawms Aryan v. “Venkatoramaiyan (4) 
was as follows:—There was a widow and a son who had been 
adopted by the husband in his lifetime. During the lifetime 
of that son, two-thirds of the ancestral property was alienated ; 
the son then died, and the widow, who had been given power 
to adopt by the deceased husband, then adopted another son. 
At the time of the adoption the natural father entered into an 
agreement that the adopted son should not challenge the alie- 
nation which had been made. When that son came of age, 
he entered into an agreement which the Board held was a 
ratification of the agreement made by his natural father. The 
general question is dealt with at page 208:— 

“How far the natural father can by agreement before the adoption 
renounce all or part of his son’s right so as to bind that son when he 
comes of age is also a question not altogether unattended with difficulty, 
although the case of Chuko Raghunath Rajadiksh v. Janaki (5) 
certainly decides that an agreement on the part of the 
father that his- son’s interests shall be postponed to the life interest of the 
widow is valid and binding. In this case their Lordships think ‘it enough 
to decide that the agreement of the natural father which has been set 
out was not void, but was, at the least, Taranis oi ratfication when’ his 
son became of age.” 

Tt seems impossible to hold, as some seem to Have’ held, 
that this is inferentially a judgment on the general question. 
The whole point there was that; however the general question 
stood, there was an agréement which was not void in the sense 
of being an agreement that. was funditus null, e. g., an‘agree- 
ment that marriage should 'be for a limited period, and ‘tht, 
therefore, as there was ratification, there v was no need to decide 
the general question. 

The other case was that of Bhaiya Rabidat Singh v. 
iar Kunwar (6). The facts were that a widow, with 

(1879) LR6I A 1%. 5. (1874) l Bom H C R 19, 
6. (1888) L R 16 LA 53, 
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power to adopt, adopted a son and at the same time she obtain- 
ed a document from the natural father consenting to her being 
in possession of the whole property during her lifetime. The 
súit was raised by the nearest relatives to declare the adoption 
invalid. The Board held that the adoption was duly per- 
formed and was recorded in a deed of adoption which made 
no mention of any condition. No other deed could, therefore, 
affect fhe adoption, but Lord Macnaghten, in the course of his 
judgment, said:— 

“It ig difficult to understand how a declaration by [the natural 
father], or an agreement by him, if it was an agreement, could prejudice or 
affect the rights of his son, which could only arise when his parental 
control and authority determined” , 

It is clear that there is here no.judgment on the point, fọr 
the judgment merely declared the adoption valid and did not 
determine any case between the widow and son, but Lord 
Macnaghten’s dictum shows an obvious leaning to the view 
that an agreement by the natural father should not prejudice 
the right of the adopted son. It follows, as already said, that the 
question is not absolutely decided by any judgment of this Board. 

' Their Lordships will therefore turn to the numerous deci- 
sions in India. It will be convenient to take the Madras and 
Bombay decisions separately. But first it will be well to 
point out that there are distinctions to be drawn between the 
various cases that arise, but whether these distinctions create 
any difference in principle is another question. The distinc- 
tions to be drawn are these: First, whether the agreement, 
which is ex kypothesi always made-by the natural fatber, and 
is also ex hypothesi an agreement, but for which the adoption 
of the-son would not have taken place, is made with the adopt- 
ive father, who is the unfettered owner of the whole property 
(the fact in the present case), or whether it is made with the 
widow, who has got from her deceased husband a power of 
adoption, but who only herself possesses a widow's estate. 
Second; whether diminutions of the right of the adopted son 
go only to protect and define in quality the widow's estate, 
which ordinarily by adoption would be swept away, or whe 
ther they go farther and give part of the ancestral property to 
persons outside the family altogether. | 

It will be convenient to deal with the Bombay cases first, 
as they begin at the earlier date. Vinayak Narayan Jog v. 
Gouindrav Chintaman Jog (7). In this case, by a will, the 


7. (1869) 6 »-AHCR 24, 
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testator, who was a separated person, ' divided his property 
practically into two parts, and gave one to his widow absolute- 
ly and the other to his adopted son. The son was a nephew, 
and it was found that the whole arrangement was known to all 
members of the family. It was acquiesced in by the natural 
father of the boy. The High Court held that the provision 
for the adopted son was adequate and that the will 
could not be' challenged by the adopted son. The judg- 
ment went on two grounds. First, that although an aliena- 
tion of the whole estate would be bad and inconsistent with 
the duties cast upon an adopted son, still, if the provision was 
adequate, there was no reason why it should not stand. Second, 
that as the adopted son proposed to take what he could under 
the will, he could not, on the principle of approbate and repro- 
bate, refuse to acknowledge its validity. It is to be observed 
that this second view scarcely does justice to the opposing 
argument. The son did not propose to take his half under 
the will; he proposed to take the whole in right of his position 
as a son. There is, however, one other sentence which would 
seem to point to the right of the testator to make an adequate 
provision for the widow instead of allowing her life interest 
to be entirely destroyed by the adoption. . 

Chitko Raghunath Rajadtksh v. Janaki (5). This was 
an adoption by a widow, subject to a stipulation that the widow 
should enjoy the whole property during her life, giving the boy 
maintenance. Held a good stipulation. Haridas, J., puts 
it partly on what may be called conditional adoption, a view 
which it is hard to agree to, and partly on approbafe and re- 
probate. To the argument that it was a condition repugnant 
to Hindu law, he says that there is no text to that effect. 
Westropp, C. J., in Radhabai v. Ganesh Tatya Gholap (8), 
obiter, takes these two cases as deciding the general point: 

After this case in date comes the case before this Board 
Ramasawmi Aiyan v. Venkataramatyan (4). ieee 


Accordingly, in Ravji Vinayakrav Jaggannath Shankarsett 
v. Lakshmibas (9) it was sought to urge that this Board’s deci- 
sion had overturned the authority of the former cases, because 
their Lordships held that the general question was still open. 
The facts were practically the same as in the first case, i. e., 
adoption by a widow and a contemporaneous agreement with 


“ 4. (1879) LR6IA 1%. 5. (1874) 11 Bom. H C R 199, 
8. (1878) ILR3B7at8. 9, (1887) IL R11 B 381, 
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the natural father that the widow should have full enjoyment 


for her life. There is a long and very careful judgment by 


Farran, J. It is too long to quote in full, but may be sum- 
marised thus:—The early Bombay Shastris or Pundits were 
logical in holding the strict view. But custom and practice 
may modify the strict view. The possibility of such an agree- 
ment is in no way negatived by a direct text. Fair arrange- 
ments for protection of the widow’s interest are commonly 
made and supported. He then prays in aid the judgment of 
this Board Ramasawmi Atyan v. Venkataramaiyan (4) 
but here their Lordships think he is somewhat 
misled as to the sense in which the word “void” 
was used. Then, after saying that it is the general law that 
the guardian of an infant can bind the infant when the con- 
tract is made bona fide for his interest, he sums up the matter 
thus :— 

“I cannot but think that this pnnciple ought’ to guide the Court in 
considering whether agreements like the one under consideration can be 
upheld or not. If the stipulations are unreasonable, such as giving to the 
widow an absolute power of disposition over the property, they should be 
rejected as slira wires of the father; if reasonable, such as only to define 
a limit of the son’s enjoymént of the property, then they should be up- 
held. The reasoning in the judgment of the Court in the Chitko case 
(supra) goes far beyond this view, but the actual decision of the Court 
is in accordance with it.” 

Basava v. Lingangauda (10). This was a case where the 
man who adopted a son conveyed by a deed of gift, which was 
referred to in the deed of adoption, part of the ancestral pro- 
perty to his daughters, and the natural father was a party to 
the deed of adoption. Held, that the deed of gift was good 
and binding on the adopted son. The case is taken as plain, 
and not argued. 

The next case is Vyasacharya v. Venkubat (11). The 
facts were: Adoption by a widow and a gift of part of the pro- 
perty to her own daughters. .Assented to by the natural 
father at the time of the adoption. Beaman and Heaton, JJ 
referted to a Full Bench the general question: “Whether the 
terms of an agreement entered into between the natural and 
adoptive parents as conditions of the adoption are binding 
upon and can be enforced against the adopted son?” but they 
added that, if that question was too wide, it ought to be 


ee ee a ae 
4, (1879) LR6I A 196. 10. (184) IL R 19 B 42. 
11. (1912) I L R 37 B 251 (F B), 
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considered in the light of the facts of the case. This was the 
view taken by the Full Bench, Scott, C.J., Chandavarkar, 
Batchelor and Rao, JJ. They held that “an agreement by 
which the adoptive widow is to be allowed to retain her life 
interest, notwithstanding the adoption, differs in fact and in 
principle from an agreement under which a power is conferred 
upon her which, as a widow enjoying a life estate, she could 
by no other means obtain.” On the facts, therefore, they held 
the agreement not binding, holding, first, that the condition 
was unreasonable and took the test proposed by Farran, J., 
and, second, that it was covered by a case of Venkappa v. 
Fakirgowda (12) where a widow was given power to give the 
property to her own brother, and the condition was held to be 
bad. 

Then came the case of Balkrishna Motiram v. Uttar Nara- 
yan Dev (13). This wasa gift of an annual sum as a charge 
on the ancestral property for a charity made by the adopting 
- father and agreed to by the natural fathe? at the time of the 
adoption. The gift was held bad. Hayward, J., 
delivering the judgment, examined the cases and sums up 
thus :— 

“It would appear to have been established by these decisions that 
agreements for reasonable provision for widows ought to be upheld as 
valid according to general custom modifying the strict terms of Hindu 
law. But no authorities have been quoted before us in favour of any 
other persons in such connection or in support of a general extension of 


the modification so ag to include, as here claimed, reservations in favour 
of charities and religious endowments.” 


To sum up the Bombay cases. As a question of actual 
decision, the Courts have always upheld the grant to the widow 
of her interest for life, and that whether the stipulation had 
been made by the husband while still alive, or by herself, it 
being always the case that the agreement was anterior to or 
contemporaneous with the adoption itself, and that the natural 
father concurred. But when the gift is to outsiders it has 
been held invalid, and that whether made by the widow or the 
adopting father himself. The reasons given have varied. 
Some have put the deviation from strict principle on custom, 
some on the view of approbate and reprobate, and in one case 
upon the view that the father as guardian can bind an infant 
by any contract which is for his benefit. 

To turn now to Madras. 


12. (1906) 8 Bom. L R 346. 13. (1918) I L R 43 B 542 
R—9 
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"S Lakshmana v. Lakshmi Ammal (14). There is at page 
163 a general remark by Turner, C. J., against the validity of 
conditions imposed by agreement with the natural father, but 
the remark is based on an erroneous view of the judgment of 
this Board in Kamasawms: Aiyan v. Venkataramatyan (4) and 
is really of no authority. The case itself turns on a speciality. 
' Lakshint v. Subramanya (1). This was a case where 
the adoptive father stipulated that certain lands should be 
enjoyed by the widow for life. This was agreed to by the 
natural father. It was held binding. The reasons given by 
the learned Judges were dissimilar. Muthusami Aiyar, J., 
held that this was just an arrangement for fixing maintenance. 
Shephard, J., held that the father, being at the moment undis- 
puted owner of the property, could do what he liked with it, 
‘and that’ the effect of what he did was really to withdraw that 
\portion of the ancestral property. He repudiated the idea of 
reasonableness being a test. 

Narayenasami v.Ramasami (15). This was precisely 
the same case as the last and, being decided by the same Judge, 


Shephard, J., followed the last case, the other Judge simply 


following the decision and not going into the reasons. 

Jagannadha v. Papamma (16). This was a case of 
adoption by a widow. The agreement was that the widow 
was to have half the property. Collins, C. J., and Handley, 
J., held the agreement not binding. They rested on Lord 
Macnaghten’s dictum in Bhaiya Rabidat Singh v. Indar Kunwar 
(6) and distinguished this from the case Lakshmi v. Subra- 
manyu (1) in their own Court by which they were bound on 
two grounds, that in that case the arrangem was by the 
father himself, whereas here it was by the widow. 

Ganapati Ayyam v. Savithri Ammal (2). This was a 
disposition in charity by the adoptive father, who at the same 
time gave his widow power to adopt. She adopted; the 
natural father acquiesced. Held binding. Shephard, J., 
held that it had been settled by Lakshmi v. Subramanya (1) and 
Narayanasami v. Ramasami (15) .Subramania Aiyar J. agreed. 

Visalakshi Amnial v. Stvaramien (3). Adoption by a 
widow. Agreement come to by natural father that, in the 

1. (1889).I L R 12 M49. — 2. (1897) I L R21 M 10. 
3. (1904) IL R 27 M 577 (E B). 4. (1879) LR6IA 196 
6. (1888) L R 161A S. 


14. (181) TL R4M 160. 15. (1890) IL R14M172:1MLJ3. 
16.. (1892) I L R 16 M 400 : 3M L J 193. 
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event of disagreement between widow and adopted son, widow 
should enjoy half the property until her death, Referred to 
Full Bench. The order of reference drawn by Subramani 
Aiyar, J., contains a weighty argument in favour of what may 
be called the strict view. He argues:— 

1. That there is no reason against an adoptive father 
doing anything in a question with an adopted son which he 
could have done with a natural son. 7 

2. That if the adoption by a widow takes place after the 
death of the adoptive father, all the provisions of the adoptive 
father will stand, because the will speaks at his death and 
takes out of the property whatever is dealt with before the 
adoption takes place. 

_ 3. But further than that the arrangement cannot go, 
because it is allowing the adoptive father, or the widow, to do 
something which is incompatible with the proper position of 

4. That it is just as impossihle for the natural father to 
do, on behalf of the son to be adopted, anything as -regards 
what is to happen after the adoption as it.is for the adoptive 
father to have acted as to his rights before adoption. 

5. Approbate and reprobate cannot apply, for that 
implies election, and there is no election open to the adopted 
son. If, on the contrary, it is looked on as a condition, this 
condition is repugnant and must, be, disregarded. 

The result must be to hold the present case not binding. 

But, before the Full Bench, Benson, Davies, and Russell, 
JJ., all concurred in thinking that Ramasawmi Atyan v. Venkata- 
ramavyan (4) indicated that the natural father was not incapa- 
ble of giving a consent. If that is the posi- 
tion, the only question that remains.is,.Is it fair and 
reasonable r—that is to say, Is it for the minor’s benefit? Then 
take Farran’s, J., test as to the power of the father. They 
point out that there is no authoritative text forbidding such an 
arrangement. They consider a fair and reasonable disposi- 
tion not inconsistent with Hindu Law, and therefore they 
upheld the arrangement. 

To sum up the Madras cases. As regards decision, the general 
result has been to validate the arrangements so far as provision 
is made for the widow, just as in Bombay, but one case. 
Jagannadha v.Papamma (16), is the other way, and the 


4. (187) LR6IA 1%. 16 (1892) TL R16M400:3MLJ 193. 
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referring judgment of Subramania Aiyar, J. is also of that way 
of thinking. As regards reasons, again they vary, some going 
on the power of the adoptive father to do what he likes, some 
on fair and reasonable arrangements, and some on approbate 
and reprobate. 


It will be apparent from this examination that it is not 
possible to reconcile all'the decisions, and still less the reasons 
on which they have been based. Their Lordships will, there- 
fore, examine the matter on principle. When a disposition is 
made intra vivos by one who has full power over property 
under which a portion of that property is carried away, it is 
cléar that no rights of a son who is subsequently adopted can 
affect that portion which is disposed of. The same is true 
when the disposition is by will and the adoption is subsequently 
made by a widow who has been given power to adopt. For 
the will speaks as at the death of the testator, and the property 
is carried away before the adoption takes place. It is also 
obvious that the consent or non-consent of the natural father 
cannot in such cases affect the question. But it is quite differ- 
ent when the adoption is antecedent to the date at which the 
disposition is meant to take effect. The rights which flow 
from adoption are immediate, and the disposition, if given 
effect to, is inconsistent with these rights and cannot of itself 
ui propria affect them. There are two propositions so well 
settled that no authority: need be cited. They are, first, that 
the natural father loses all power over the son from the mo- 
ment when he is adopted, and, second, ‘that the adopted son has 
in his new family precisely the same rights as a natural son, 
save. only when the question is one that raises a competition 
between the natural ‘and the adopted son Can, then, the con- 
sent of the natural father who judges, and, ex hypothesi, 
rightly judges, that it is more expedient for the boy to be 
adopted, even though his rights are limited, than not to be 
adopted at all, make any difference? The doubt expressed by 
Lord Macnaghten in Bhaiya Rabidat Singh v. Indar Kunwar 
(6) seems unanswerable. How can the consent of 
the natural father take any effect on the rights 
of the boy which only arise when his rights as a natural father 
are non-existent? But if the father cannot do it by virtue of 
any power in himself, can he do it as guardian of the infant 
so as to bind him? Farran, J., who is an exponent of this 
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view in the case of Ravji Vinayakrav Jaggannath Shankarsett v. 
Lakshmibai (9) was curiously misled by an undue veneration 
tor Mr. Mayne. He quotes a sentence from Mr: Mayne’s 
work as follows :— 

“He (the minor) will also be bound by the act of his guardian when 
bona fide and for his interest and when it is such as the infant might 
reasonably and prudently have done for himself if he had been of full 
age.” 

This quotation is from the third edition of Mayne’s work, 
and as a universal proposition is obviously unsound. Accord- 
ingly, in the fourth edition, which was published soon after 
the date of the judgment in question, and in all subsequent 
editions, Mr. Mayne inserted between the words “guardian” 
and “when bona fide’ the words “in the management of the 
estate,” which turns an inaccurate proposition into an accurate 
one. But it is no longer of service to Farran, J., in the mat- 
ter in hand, for assuredly the natural father is not managing 
the estate of his child when the estate referred to is the estate 
which he will only get after adoption by another person. 
Therefore, reverting again to Lord Macnaghten’s dictum, it 
seems impossible to ascribe any value to the guardianship 
power of the natural father to bind the son as to property in 
which he cannot have an interest until the time when the 
guardian has ceased. 

Next, can the case be solved by the doctrine of approbate 
and reprobate? Their Lordships think clearly not, for the 
doctrine of approbate and reprobate assumes election, and the 
adopted son has no election. He cannot undo the .adoption 
and be as he was. _ The same fact destroys the idea of condi- 
tional adoption. The adoption cannot be undone; it cannot, 
therefore, be conditional. 

It will be seen from these views that in their Lordships’ 
opinion the only ground on which such arrangement can be 
sanctioned is custom. They are of opinion that there is such 
a consensus of decision in the cases with the exception of the 
case of Jagarnadha v. Papamma (16) that they are fairly en- 
titled to come to the conchision that custom has sanctioned 
such arrangements in so far as they regulate the right of the 
widow as against the adopted son. It seems part of the cus- 
tom that one sine qua non of such an arrangement should be 
the consent of the natural father. But if this is looked at 
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narrowly, it is only because it is a part of the custom that it is 
either here or there. This leads to the remark that there is 
a good deal of looseness in the discussions in the judgments as 
to reasonableness. Some look at it from the point of view if 
whether, in view of the adoption only being granted on condi- 
tion of the. arrangement, this is, in the circumstances, reason- 
able for the boy. It would seem that it might well be assumed 
that if a natural father consented to give his son in adoption, 
he would only do it if it were reasonable, 1. e., for the’ boy’s 
benefit in the circumstances. Others look at it from the point 
of view whether the adoption will put the boy in a reasonable 
position, t. e., not subject him to the duties of a son to do wor- 
ship for his adoptive father without giving him sufficient ad- 
vantages to enable him to do so. But the consensus of’ 
judgments seems to solve these two questions in this way, 
namely, that the consent of the natural father shows that it is 
for the advantage of the boy, and that the mere postponement 
of his interest to the widow’s interest, even though it should be 
one extending to a life interest in the whole property, is not 
incompatible with his position as a son. Their Lordships are, 
therefore, prepared to hold that custom sanctions such 
arrangements. ` 


As soon, however, as the arrangements go beyond that, 
i. e., either give the widow property absolutely or give the pro- 
perty to strangers, they think no custom as to this has been 
proved to exist and that such arrangements are against the 
radical view of the Hindu law. Their Lordships are, there- 
fore, against the idea of a general proposition that all arrange- 
ments consented to by a natural father, and of benefit to the 
boy in the sense that half a loaf being better than no bread, he 
is better with an adoption with truncated rigħts than with no 
adoption at all, are valid. They would further say that the 
remark made by some learned Judges that there is no text pro- 
hibiting such arrangements seems to them to go exactly to the 
opposite effect. Inasmuch as what is sought to be done is 
admittedly contrary to the strict and natural view of the Hindu 
law as to the true position of the adopted son in his new family, 
it would seem more to the point to say that there is no text 
which sanctions any contrary arrangement. 

Applying these views to the present case, it follows that 
their Lordships consider that the will here can have no effect, 
and that the appeal must be allowed and the suit dismissed. 
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The appellant must have his costs before this Board and in the 
Courts below. 

Their Lordships will humbly advise His Majesty 
accordingly. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondents : Douglas Grant and Dold. 

HG: - Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. ] 


PRESENT :—Lorp PHILLIMORE, LORD WARRINGTON OF 
CLYFFE AND SIR JOHN WALLIS. 


Vertannes and others oe Appellants* 
v. 2 
Robinson and another ; Respondents. 


Will—Comstruction— “Effects’— lIimmoveable property —Eseontor s 
power—Conveyance after estate wound up—Estoppel—Iindian Evidence Act 
(I of 1872), Ss. 115, 116—Probate and Administration Act (V of 1882),S. 4. 

A Christian’s will, appointing his wife executrix, devised to her speci- 
fled immoveable properties “and all my household furniture, carriages, 
horses, chattels and effects, and all moneys and debts due and owing to me 
which I shall be possessed of at the time of my death.” He died in 1997 
possessed of other immoveable property besides that mentioned in the 
will—the subject-matter of the suit. His widow proved the will, adminis- 
tered the estate, sold the houses specified in the will, and by 1904 had paid 
off all debts including 2 mortgage on the other immoveable property. In 
1918 she conveyed the latter to the plaintiff-respondent in discharge of an 
equitable mortgage with which she had charged it, and he agreed to let it 
to the eldest son for a year. In 1920 he sued in ejectment the widow and 
children still in ‘occupation. ° l 

Held (1) that on a true construction of the will the word “effects” did 
not include immoveable property, and that therefore there was an intestacy 
as to it; 

(2) that the widow had no title to convey the, property in suit as 
the estate had been wound up and her neglect in not transferring the variom 
shares to the children did not confer on her a title nor give a good title to 
one who took from her with knowledge of the terms of the will. 

Bijrajy Nopani v. Pura Sundary Dassee, (1914) L R 41 I A INV : 272 M 
L J 93 (P C) distinguished. i 

(3) that the eldest son was under S. 116 of the Indian Evidence 
1872 estopped from denying the title of the plaintif as landlord, but that 
the younger children were not estopped by S. 115 of that Act ,by: various 
acts of acquiescence as they and the plaintiff had acted under a common 
mistake as to the widow's right to convey. 

Keverps v. Babai, (1890) I L R 19 B 374 approved. 

Decree of the High Court reversed. 


a OU 
*P C Appeal No. 17 of 1926. . 3lst March, 1927. 


Lord 
Phillimore 
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Appeal from a decree of the Rangoon High Court revers- 
ing a decree of the District Judge of Insein. 

The facts appear in the judgment reported below. 

Dunne, K. C. and E. B.Raikes for appellants. 

Sir George Lowndes, K. C., Vatsey, K. C. and Leach for 


' first respondent. 


3lst March, 1927. ‘The Judgment of their Lordships 
was delivered by 

Lord PuILLImMORE.— The narrative in:this case is to the 
following effect. Sarkies Vertannes was an Armenian Christian 
practising as a solicitor in Rangoon. In 1886 he made his 
will, and the material part is as follows:— 

‘This is the last Will and Testament of me Sarkies Vertannes of 
No. 684, Halpin Road, in the town of Rangoon, British Burma I do here- 
by appoint Mary my wife the sole executrix of this my will. I do hereby 
revoke all wills and dispositions heretofore made by me, and do publish and 
declare this to be my last will and testament. I give and devise and be- 
queath my three houses numbered respectively 68, 684, 68a, in Halpin Read, 
in the said town of Rangoon, together with land thereto belonging and all 
the out-offces and buildings standing thereon, and all my household furni- 
tures; carriages, horses, chattels and effects, and all moneys and debts due 
and owing to me which I shall be possessed of at the time of my death 
unto my said executrix absolutely.” 

He died in May, 1897. At that time he was possessed of 
other immoveable property besides that mentioned in his will 
—namely, certain land at Kokine in a suburb of Rangoon—and 
it is concerning this land that the dispute has arisen. 

His widow obtained probate of the will and administered 
the estate, sold the three houses in Halpin Road which are 
specified in the will, paid all the debts including a mortgage on 
the Kokine land and was left finally with this land free from 
incumbrances and Rs. 19,000 in August, 1904. 

The family then moved to the Kokine land and have re- 
sided there ever since, none of them having married. The 
eldest son died in 1917 intestate. | 

There is valuable brick earth upon the Kokine land, and 
the widow embarked on a brick-making business in which she 
was assisted by her eldest son as long as he lived. 

The second son, who is the first defendant in the suit, 
came to England and acquired a call to"the Bar, returned th 
Rangoon in 1900 and has practised as a barrister there ever 
since. The widow is the second defendant. The third 
defendant is the one daughter. She was of full age before 
1904 and carried on a dairy business on the same land. 
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The fourth and fifth defendants were boys at the time 
when the family settled at Kokine. The fourth defendant 
was, for a short time, in the Port Commissioners’ Office and 
then volunteered for service in the war, and was absent from 
January, 1915, till February, 1922. The fifth defendant is in 
a mercantile office at Rangoon. This completes the family. 

The widow appears to be a masterful aand capable woman. 
She is stated to have helped her husband in his legal work, and 
she took full control of the family and of the property.” It is 
probable that she thought that the Kokine land had been de- 
vised to her by virtue of some of the general words in the will; 
but it may be that she accepted the position that there was an 
intestacy as to these lands, and that her beneficial interests 
were limited to her widow’s share, and that she notwithstand- 
ing had as executrix full power of disposition. Which view 
her children took is uncertain. ' 

‚The first defendant, who ought to have known as much 
law as his mother, says, in his deposition, that he always 


thought that there was an intestacy as to this land, but that his- 
mother convinced him that as executrix she had full power of 


disposition. Whether this be a correct statement of what 
passed between them and of his original view of the situation, 
is somewhat uncertain. ' But the point becomes immaterial. 

The younger children certainly acquiesced in the assertion 
by the mother of her full right of disposing of the property, 
very likely without minute enquiry as to the origin of this 
Tight. But they all deposed that they always believed that 
they had shares in the land. Nothing appears as to the view 
taken by the deceased son. 

Though it is said that very good bridks were made, the 
business was not carried on at a profit; or, perhaps, it should 
be stated that it was not carried on at such a profit as to 
maintain the widow and to maintain the children so far as they 
were not maintaining themselves; and the widow began a 
course of borrowing on mortgage—probably in the first instance 
to purchase plant for the business. $ 

On the 3rd November, 1904, she mortgaged the property 
to a Chetty to secure Rs 20,000. The deed contains no reci- 
tal of the will or of her title as executrix. It was made by 
her as if she were absolute owner. The first defendant, how- 
ever, joined in it as a surety. He thus became aware of its 
contents, and if he really, at the time, thought that there was 
an intestacy as to this property, it is remarkable that he, being 
R—10 . 
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a barrister, should have allowed the deed to take the shape 

which it did. 

On the 15th November, 1905, this mortgage was paid off, 
and a fresh mortgage given:to the Burmah Building and Loan 
Association, Limited for Rs. 30,000. The first defendant was 
not required to act as surety in this transaction. 

On the 1st February, 1909, the Burmah Building and Loan 
Association, Limited assigned its mortgage to the firm of Robin- 
son and Mundy,’in’ which the present plaintiff, Mr.’Robinson, 
was one of the pattnérs. The firm were engineers and con- 
tractors and purchdséfs of the bricks. The widow was one 
of the attesting witnesses to this assignment, and presented it 
for registration. Shortly after this, the firm of Robinson and 
Mundy were requested by the widow to make further advances, 
and began, on the 6th January, 1910, with an advance of Rs.800; 
and seventy-three further receipts for similar advances—all for 
comparatively small sums—and certain promissory notes were 
produced at the trial. - 

i: - Early in 1916 Robinson and Mundy dissolved partnership, 
and the debt due from the widow was agreed to be assigned to 
“Robinson. - 

By deed dated the 17th February, 1916, Robinson and 
Mundy reconveyed the property to the widow; but the plaintiff 
Robinson kept the title deeds to secure an equitable mortgage for 
the debt, which was reckoned up on the Ist April, 1916, as 
amounting to Rs. 91,600. The widow also gave a promissory 
notè for this sum to the plaintiff. 

' On the 21st April, 1917, the plaintiff required his money, 
and wrote to the first defendant to say that he must tell his 
mother that if the interest due was not paid off he would call 


in: the whole of the loan. The first defendant states that this 


came as a surprise to him, and that he had no idea of the extent 
of his mother’s borrowing till he then came to inquire. 


However this may be, negotiations by the first defendant 
and his mother with the plaintiff then began. They resulted 
in an agreement of the 9th May, 1918, between the three, where- 
by the widow, described ‘as the mortgagor, agreed to transfer 
forthwith absolutely to the plaintiff the land, the bricks, and the 
brick-making plant. The plaintiff agreed not to sell the pro- 

perty for a year, though he was to be allowed to sell bricks or 
any part of the plant. He agreed to convey the property to the 
mortgagor or to any person, she might name for the sum of 


/ 


\ 
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Rs. 109,660, which was agreed as the then existing amount of 
debt. 

The plaintiff agreed to let’the prémises to the first defend- 
ant, who was described in the agreement as the bailee, for 
twelve months from the Ist May at the rent of Rs. 150 per 
month. There were some other provisions not necessary to 
relate. Of even date with this agreement was a conveyance 
of the property in the ordinary form by. the widow to the plain- 
tiff, the consideration being the release of the. debt. 

When the year came to an end, the Gist defendant asked to 
be allowed to continue tenant, and was allowed to remain on 
for a time from month to month. Towards the end of 1919 
the plaintiff’s representative entered upon the land for the pur- 
pose of making bricks, but the family remained living there, and 
the dairy business was kept on. sr 

On the 14th May, 1920, formal notice to quit at the end of 


the month was sent to the first defendant, and this was countered ` 


by a lawyer’s letter sent on behalf of the three younger children 
objecting to the plaintiff manufacturing bricks and injuring the 
property, and claiming shares in the land as heirs of their 
father, stating further that they had been in occupation singe 
'his death. 

Thereupon on the 17th September, 1920, the plaintiff 
brought suit. 

By his plaint the plaintif averred that the property had 
passed to the widow by the will of her husband, that probate 
of the will had been obtained by her as executrix, that she lived 
on the land with her children, had mortgaged it and finally con- 
veyed it to him. He related the circumstances of the lease 
to the first defendant and payment of rent up to a certain date, 
and put the other defendants in the position of persons living 
on the premises during the tenancy by the leave and licence of 
the first defendant, then stated the notice to quit and the con- 
tention raised by the third, fourth and fifth defendants, and 
claimed ejectment, possession, rent in arrears, mesne profits 
and costs. SITs 


The second derenin put in no defence. The first -déi 
fendant by his written statement set up his father’s intestacy 
as regards this property and his claim as one of his són! to a 
share in it, and said that he entered into the’ igréerhent! of the 
Sth May, 1918, under the mistaken’ belief? } His: nother ‘as 
executrix had power under the Indian’ panto Act to thort 
gage and sell the property. He contended,’ ‘therefore, “that “hé 





` Robinson. 





‘Lord 


Phillimore. 


“ 


76 THE MADRAS LAW JOURNAL REPORTS. [ Vox. 


had attorned tenant under a mistake as’ to the plaintiff’s legal 
position, and that he was entitled to resist ejectment. 

“The third and fifth defendants delivered a joint statement 
setting up the intestacy, saying that they and the fourth defend- 
ant had ‘lived upon the land in their own right and denying all 
knowledge of the transactions between the plaintiff, the frst de- 
fendant and their mother. The fourth defendant delivered a 
written statement substantially to the same effect. ~ 

When the issues came to be settled, the pence for 
an issue No. 11 in the following words :— 
, “Are the defendants or any of them estopped from disputing the 
plaintiffs title by the provisions of Sections 115 and 116 of the Evidence 
Act?” 
l This was allowed on terms that he gave particulars of the 
estoppel which he relied upon; and these particulars, as will 
appear Jater, are of importance. 

` When the case came to trial, three questions arose: the 


‘first turns on the construction of the will; the second upon the 


power’ of the widow if she was not devisee under the will to 
-sell the property as executrix; and the third as to the alleged 
-estoppel of the defendants, or, as it might otherwise be put, 
their conduct disentitling them to equitable relief. 

The District Judge came to the conclusion that the will 
‘did not pass the Kokine land, and that the widow did not con- 
vey the land as executrix, but that the conveyance was never- 
theless valid, subject to the right of the children if they were 
not estopped ‘by conduct or otherwise to charges on the land 
‘for the value of their shares. 
., » He held-that the first defendant was estopped from disput- 
ing. the’ landlord’s title under S.`116, but that none of the de- 
fendants were estopped under S. 115. 
.- -He therefore gave a decree for ejectment of all the defend- 
ants-and delivery of possession of the land and premises to the 
plaintiff, who was to have possession subject to charges for 
such distributive shares under the Indian Succession Act as the 
first, third, fourth and fifth defendants should be able to sub- 
stfntiate in properly instituted proceedings; and a decree for 


= mesne profits against defendant No. 1, with costs against de- 


fendants Nos. 1 and 2. 

~ - Both sides appealed from this decision, and the Judges in 
the High Court differed in opinion from the District Judge. 
They-thought that the word “effects” in the will was sufficient 
to, pass the Kokine land to the widow, and that if it were other- 
wise-the first, third'and fifth Gercndant would be estopped by 
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conduct. They agreed with the District Jadge in -thinking 
that the first defendant was also estopped as tenant, ʻand ‘that 
the fourth defendant: was not estopped by conduct: ‘On the 
whole, they granted the plaintiff the decree which He sought 
for and dismissed the appeal of the first, third,. fourth and: fifth 
defendants with costs. sae ee 
It is from this decision that these four Pee have 
appealed to His Majesty in Council. ct eas ee 
Upon the first point—that of the construction, of pe will 
—their Lordships agree with the District Judge andare not ef 
the opinion of the Judges in the High Court. Sy ee Tee 
No doubt the word “effects,” like many other words '` of 
general and indefinite meaning, may be sufficient..in a .certam 
context to pass immovable as well as movable property.< Fur: 
ther, it was rightly submitted by counsel for. the respondent 
that if this would be so in Great Britain, it ‘’ would be.sa‘a 
fortiori in India, where there is little distinction between moye- 
able -and immovable property when matters of sureeSS On Nare 
to be considered. sgt ob areia 
But the context in this case is not capable of. sich: ascont 
struction. After the specific devise of the three honses in Hat- 
pin Road, the will proceeds “and all my household furniture, 
carriages, horses, chattels and effects . ~ .; which I; shall 
be possessed of at the time of my death.” It doeg not; say: fall 
` other.” The words “which I shall be possessed of atthe time 
of my death” refer solely to “the household furniture, carrir 
ages, horses, chattels and effects.” And after ,the-. specific 
reference to the Halpin Road property, it is not lightly,,to, be 
inferred that the testator intended that his other lands, whether 
then owned by him or to be acquired thereafter, ee pass OF 
general words, as such general words. - TET 
A number of cases were cited by the eee “Judge i in 
which the word “effects” -appears in the will and-in: some pf 
which the word was held sufficient, in others insufficient, to -pass 
land. Primarily, no doubt, the word refers to persone: estate 
or movables. ian ai 
At their Lordships’ bar, counsel further relied pn, -EWO 
authorities, Hogan v. Jackson (1) for the special ne ‘of 
Lord Mansfield’s opinion and Attorney-General: for, 
frst of een cases Lord Mansfield did say ‘that. the | ed 
“effects” was enough to pass the freehold interest, in. land... But 


1. (1775) 1 Cowp. 299 at 304.  -2. (1880) 6 App. Cas. 143 at 149. 
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the words of the devise were “all the remainder and residue of 
all the effects both real and personal which I shall die possessed 
of”; and the only plausible suggestion for a meaning of “real 
effects” if they did not carry freehold land, was that they should 
be limited to chattels real which in the context was most 
unlikely.’ 

In the case of Attorney-General for British Honduras v. 
Bristowe (2), one Grant, who carried on an enterprise called 
“Grant's Work,” cutting log wood on a particular piece of land 
under licence from the Spanish Government, ultimately after 
a series of circumstances, came to acquire a holding title to the 
land itself. He, by his will, after denouncing the evil effects of 
slavery, manumitted all his negro slaves, making them subject 


‘to certgin legacies, and in order that they might be able to pay 


these legacies off, left to them “and to their heirs and assigns, 
all,,my, affects of what kind soever I may have in the Bay 
Honduras, money in Great Britain or elsewhere: my lands and 
effects -in Jamaica excepted.” He proceeded to establish regu- 
lations for the government of the slaves as a community, and, 
in the opinion of their Lordships, evidently intended that the 
slaves should enjoy the land and undertaking as a community 
under the regulations which he laid down by his will. | This 
case is far removed from that which their Lordships now have 
under consideration and cannot help the respondent. 
Their: Lordships can accept the view of the High Court 
that effects might include real estate, and that the words “due 
and owing to me” only qualify the words “moneys and debts” 
and may be omitted for the purpose of construction. But even 
so, they cannot hold that there is any indication of the testa- 
tor’s intention to devise any land which he had or might here- 
after have beside the Halpin Road property. T 
The first point being, therefore, disposed of in favour of 
the appellants, the next question turns on the power of the 
widow to convey this property as executrix. By S. 4 of the 
Probate and Administration Act, all the property of the deceas- 
ed vested in the exeçutrix as such, and if it had been neces- 
sary in the course of winding up the estate to part with or 
charge this property, the executrix could have made a good 
title. But the estate had been wound up by the year 1904, 
completely wound up, unless it be said that the executrix had 
not discharged her duty by transferring to the children their 
various shares. Her neglect to discharge that duty did not 
2. (1880)'6 App. Cas. 143. 
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confer on her a title nor give a good title to one who took from 
her with knowledge of the circumstances, and inasmuch as the 
plaintiff knew of the will and had taken legal advice upon its 
construction, he must be deemed to have been aware of the 
infirmity of the title of the widow. 


The case of Bijraj Nopani v. Pura Sundary Dassee (3) 
was cited on behalf of the plaintiff; but in that case the pro- 
„perty was charged with two annuities and had then been mort- 
gagedcto pay the cost of past litigation, and the mortgage was 
being called in, and so the property had to be sold, and the 
executor was the proper person to make a good title. The 
doubt in the case arose because it happened to be the fact that 
the executor was one of the sons of the daughter of the testa- 
tor, and that both his two brothers were also parties to the con- 
veyance as grantors to the exclusion of their sisters, while - in 
law the sons of the testator’s daughter were not the heirs; “and 
had no interest to convey, because the daughters took-b their 
mother’s stridhan. The contention raised against the’validity 
of the conveyahce was that it was made by people who had no 
title, but their Lordships thought that whatever might be the 
impression under which the vendors conveyed, the one of them 
who was executor tould make a good title to a purchaser for 
value. The head note of the report is unfortunately mjslead- 
ing. It describes the executor and his brothers as having 


beneficial interests in the property, whereas in fact they had no 


such interest. 

In their Lordships’ view the plaintiff cannot here - rely 
upon the conveyance by the executrix being more tlfan a con- 
veyance of her own share or as passing the beneficial interests 
of the children. 

The question of estoppel remains. ~ 

As regards the first defendant, his case seems conchided 
by S. 116 of the Evidence Act, which is as follows :— 

“No tenant of immoveable property, or person claiming through such 
tenant, shall, during the continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the beginning of the tenancy, 1 
title to such immoveable property; and no person who came upon any im- 
moveable property by the licence of the person in possession thereof shall 
be permitted to deny that such person had a title to such possession at 
the time when such licence was given.” 

Upon this point both Courts below have come to the conclu- 
sion which commends itself to their Lordships. 


3. (1914) LR411A 19 :27M LJ 9 (PC). 
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': The. case of Bilas Kunwar v. Desraj Ranjit Singh (4) is 

an eid if any were necessary, in support of the view -that 
has „been . taken. 
S$ Their -Lordships are therefore disa from the necessity 
of considering whether this defendant might also be held 
estopped. under the general provisions of S. 115, or whether, 
as.counsel for the plaintiff preferred to put it, he was deprived 
by his conduct, of a claim to equitable relief. , 
-,« The case of the third, fourth and fifth defendants is 
different, It was, indeed, suggested that they also came under 
39.116, because they were in occupation under the leave and 
licence, either. df the plaintiff or of his tenant, the first defend- 
ant- But their Lordships do not take this view of the facts. 
i , AS regards estoppel properly speaking, when the particu- 
‘lars given by the plaintiff come to be considered, any such case 
idisappears. ...There was no representation by these defendants 
to: the plaintiff that the property was wholly their mother’s, or 
that' she had the title to dispose of it as executrix. If’ the 
.plaintiff supposed that the property was the mother’s, it was 
not hy. reason of. any representations made by these defendants. 
t.wds:a,.common error. He had as long ago as May, 1909, 
taken. the opinion of counsel upon the construction of the will 
-and -had unfortunately received erroneous advice. Moreover, 
ithe dates given in the particulars for the supposed representa- 
‘tions:are too late. The plaintiff made no change in his posi- 
tion at or after those dates. He had committed himself to 
the adyances to the widow long before. The case of Kuverji 
vy.. Babai- (5), which was cited in the course of the argument, 
is a. useful authority. 

Counsel for the plaintiff appreciated this position, and 

submitted that it was not so much a case of estoppel as a ease 
Of parties seeking equitable relief who must do equity. In 
‘their ‘Lordships’ view, however, these defendants are not seek- 
ing equitable relief, but standing on their beneficial title. No 
“doubt,” to, perfect their title, they, in strictness, might require 
_conygyances. of their shares from the executrix (S. 113 of the 
Probate and Administration Act not applying). But it is 
vwell known that except, perhaps, in the old Presidency towns, 
‘such niceties of conveyancing as transfers by executors of 
shares of lands are not in familiar use, and these appellants can 
at-ariy rate as defendants rely on their beneficial title. 


4. (1915) L R 42 I A 202 : 29 M L J 335 (P C) 
"e. 5. (1890) IL R19 B 374. 


f 
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In their Lordships’ view, these three defendants are en- 
titled to succeed, but the first defendant is not so entitled. 

Their Lordships will humbly recommend His Mayesty 
that the judgments of the District Judge and of the High 
Court should be discharged, and that in lieu thereof the plain- 
tiff should have a decree for ejectment against the first and 
second defendants, and that it be declared that he (the plain- 
tiff) is entitled to one-third and one-quarter of the remaining 
two-thirds of the property in suit; and that the third, fourth 
and fifth defendants are each entitled to one-quarter of the 
two-thirds, with liberty to the plaintiff or to any one of these 
last three defendants to apply for a partition; that the plain- 
tiff have judgment against the first defendant for his costs 
before the District Judge and in the High Court, and against 
the second defendant for his costs before the District Judge; 
and that the third, fourth and fifth defendants have their costs 
in the Courts below and the whole costs of this appeal before 
their Lordships. Their Lordships do not consider that the 
joinder of the first defendant has increased the costs of the 
appeal. 

Their Lordships will further recommend that the cause 
be remitted to the High Court at Rangoon to act in accordance 
with these directions, with liberty to the parties to apply as they 
may be advised. 

Solicitors for appellants : Bramall and Bramall. 

Solicitors for respondents : Waterhouse and Co. 

H. C. Cause remitted. 


PRIVY COUNCIL. 
PRESENT :—VISCOUNT SUMNER, LORD ATKINSON, LORD 
Carson, Lorn DARLING AND SIR LANCELOT SANDERSON. 
[On appeal from the High Court of judicature at Bombay,] 


Bhagchand Dagdusa Gujrathi and others ... A ppellants* 
(Plants ffs) 
v. 
The Secretary of State for India : 
in Council and another ... Respondents (Defts.) 


Bombay District Police Act (IV of 1890), Ss. 25, 25-4, 26, 70—Taxr 
or rate to defray cost of additional poltce—Award of compensation by 
Magtsirate for damage caused by unlawful assembly—Irregularities in 
notificattion—Civil Procedttre Code (V of 1908), S. 80-—Siit agains’ 
public officers—Prayer for inpumction—Notice of swit essential. 

*P, C. Appeal No. 68 of 1925 27th May, 1927. 
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Under the Bombay District Police Act, 1890, the action of the Govern- 
ment and the District Magistrate, in imposing a tax or rate to defray the 
cost of additional police employed ın a disturbed or dangerous area, and for 
meeting the amount of compensation awarded for damage caused by an 
unlawful assembly, is essentially an executive or admimstrative, and not 
a judicial act The Act prescribes no forms and few formalities. Esra v. 
The Secretary of State, (1902) I L R 30 Cal 36 at pp. 83, 84, 85 referred to. 


The Police Act does not restrict the exercise of the taxing function of 
the Government and the District Magistrate to one occasion only, and the 
powers conferred by it are not exhausted by a single exercise. 


Where there has been a substantial compliance with the provisions of 
the Police Act, mere irregularities in the form of the Notification issued 
by the Government do not vitiate the proceedings, and, in any case, errors 
and irregularities in the Notification are cured by S. 79 of the Act. But 
the provisions of S. 25, sub-section (4), with regard to the recovery of 
the cost of additional police through the agency of the Municipality, are 
mandatory, and until default is made by the Municipality, the Collector 
has no jurisdiction to take steps for the recovery of the tax. It cannot be 
a mere irregularity to disregard an express statutory prescription, however 
honestly or excusably, nor is a short cut permissible because the prescribed 
course promises little advantage. 


The Police Act does not, as a condition precedent to action being taken 
under it, require proof of the active complicity of the inhabitants on whom 
the tax or rate is imposed. It ig the essence of measures of this kind 
that one class has to pay for the misdeeds of another. 


S. 80, Civil Procedure Code, 1908, applies to all officers of Govern- 
ment and to all their official acts, and imposes a statutory and unqualified 
obligation upon the Court. It provides for a fixed and obligatory interval 
of two months between the required notice and the commencement of 
any suit in respect of the official’s action, The Act must be read in accord- 
ance with the natural meaning of its words S. & is express, explicit and 
mandatory; and it admits of no implications or exceptions, A suit in which 
miter alia an injunction is prayed is still “a suit” within the words of the 
section, and to read any qualification into it is an encroachment on the func- 
tion of legislation. 


In the case of suits against officials for acts purporting to be done iu 
discharge of their duties, S 80 of the Civil Procedure Code is to be strictly 
complied with. It is applicable to all forms of action and all kinds of 
relief. The mere circumstance that part or whole of the relief claimed 
ig an injunction does not oust the application of the section Decisions 
of the, Calcutta, Madras and Allahabad High Courts approved. 


The view taken by the Bombay High Court that “in the case of suits 
to restrain by injunction the commission of some official act prejudicial to 
the plaintiff, if the immediate result of the act would be to inflict hard- 
ship or irremediable harm, S. 80, Civil Procedure Code, does not compel 
the plaintif to wait two months before bringing his suit”, not approved. 


The enactment of S. 80, Civil Procedure Code, is not ulira vires. 
Moments Case, [(1912) LR 401A 48 :.24ML J 459 (P ©] distinguished. 
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Appeal (No. 68 of 1925) from a judgment and decree of 
the High Court, Bombay, (15th August, 1923), affirming a 
decree of the District Judge, Nasik. 

The facts are stated in the judgment of the Judicial Com- 
mittee. The case in the Court below is reported in 
(1923) ILR 4&8 B87and (1923) 26 Bom. L R 1, 
where the relevant sections of the Bombay District Police Act, 
1890, are set out. 

De Gruyther, K. C. and Parikh for appellants. 

Sir George Lowndes, K. C. and Kenworthy Brown for 
respondents. l 

27th May, 1927. The Judgment of their Lordships was 
delivered by 

VISCOUNT SUMNER.—In this action forty-eight plaintiffs 
joined in suing the Secretary of State for India and the Col- 
lector and District Magistrate of Nasik for two kinds of relief, 
(a) a declaration that certain official notices and orders were 
ulira vires and invalid, and (b) an injunction permanently 
restraining all executive action thereunder. Unless the right 
to the first relief was made out, the prayer for the second 
necessarily failed. The suit was begun less than two months 
after notice of the intention to bring it had been given to the 
respondents. It was dismissed by the District Judge on all 
grounds, and by the High Court of Bombay as well, but, as to 
one of the learned Judges, not altogether on the same grounds. 
The plaintiffs now appeal. 


In April, 1921, serious disorder occurred at Malegaon, in 
the District of Nasik, Bombay, connected with the Khilafat 
agitation, and in the consequent unlawful assemblies and riots 
there was loss of life and much damage to property. The 
Muhammadan weavers, who formed the large majority of the 
male inhabitants of the place, were the chief culprits, though it 
is not likely that they acted without instigation from other 
parties. Some persons were punished criminally, but the ques- 
tion remained how the injured parties were to be compensated 
and how order was to be maintained in the future. An inquiry 
was accordingly held, and amounts were fixed, by way of com- 
pensation to persons who had suffered in the riots. The 
Government decided to put in force the provisions of the Bom- 
bay District Police Act (IV of 1890), and orders were duly 
made for the employment of additional police at the expense of 
the inhabitants and for payment of compensation for the injuries 
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sustained. Under these orders the income-tax paycrs, a small 
class, and the great body of the weavers were designated as the 
parties to pay the sums required. No question as to the cor- 
rectness of these proceedings now arises. 

Under the Act it was for the Collector to get in the amount 
of the compensation and for the Municipality of Malegaon to 
enforce payment of the police rate. Both were unable to do so. 
Coercion of the weavers generally, who had few belongings and 
lived in the main from hand to mouth, proved to be impractica- 
ble. As to the ratepayers, the Municipality lacked means of 
enforcing a general payment, and were openly set at defiance. 
By the.spring of the following year the position had become 
exceedingly unsatisfactory. Some small sums had been col- 
lected from the income-tax payers but, in spite of much patience 
on the part of the executive and a lapse of time sufficient to 
have allayed the original turbulence, the measures taken under 
the Police Act had practically come to nothing. 

Accordingly, in March, 1922, the District Magistrate of 
Nasik, who was Collector as well, proposed to the Commis- 
sioner for the Central Division that, instead of seeking to re- 
cover the amounts due for compensation from the weavers 
directly, a tax should be imposed personally on the merchants 
at Malegaon, who sold to the weavers the yarn for the saris, 
which they made, and bought from them their finished product. 
The amount of the tax in each merchant's case was to be measur- 
ed by the amount of his dealings with the weavers during a 
period indicated. These merchants constituted a small class, 
likely to.be easy to deal with, and many of them were weavers 
themselves. In the ordinary course, whatever they paid they 


. would pass on to their customers by charging more for their 


yarn and giving less for the saris. It was unlikely that the 
weavers as a body could resist this readjustment, having no 
capital of their own and no means of quitting Malegaon to 
carry on their industry elsewhere. The magistrate was careful 
to point out that, if his suggestion was adopted, a modification 
would be required in the order of the 16th August, 1921, under 
which payment of the compensation had been imposed in terms 
on the Muhammadan weavers. The Commissioner passed 
this proposal to the Home Department, expressing his appro- 
val, and forwarding a copy of this approval to the Collector of 
Nasik. In April, 1922, the Government also approved the 
proposal -and directed that the District Magistrate should be 
so infdrmed,-and, having thus dealt with the question of com- 
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pensation, took up that of the expense of the extra police force. 
Here, too, it was decided to adopt the same plan, namely, to 
recover the sums outstanding from the shopkeepers, both 
Muhammadan and Hindu, who dealt in saris and yarn. 

A notification, No. 152, dated the 6th June, 1922, was 
then published in the Bombay Government Gazette. This is 
the document which, with demand notices issued thereunder, 
the appellants by their prayer in this suit seek to have declared 
to be invalid and unlawful. It purports to be made by the 
Governor in Council and to direct, under S. 25, that “the cost 
of the additional police shall be defrayed wholly by a tax im- 
posed on the Muhammadan income-tax payers, who are inhabi- 
tants of the said town, and by a rate, assessed on the property 
of such other inhabitants as are” notified in manner set forth, 
and under S. 25A that the above cost and the total amount of 
compensation awarded by the District Magistrate of Nasik 
should be assessed and recovered, first from payers of income- 
tax in certain amounts and instalments, and secondly :— 


“The balance of the combined charges, after the amount recoverable 
from persons of Class I has been deducted, shall be recovered on behalf 
of the Momin adult weavers of Malegaon from both Muhammadan and 


Hindu shopkeepers of Malegaon dealing in saris and yarn, who shall pay 


every year up to 3lst May, 1923, beginning from 1st July, 1921, a rate cal- 
culated by the District Magistrate, Nasik, at a sum not exceeding six annas,“ 
multiplied by the average number of saris hitherto purchased by them from 
Momin weavers of Malegaon annually, or a sum not exceeding Rs. 5, multi- 
plied by the average number of bales of yarn hitherto sold by them to 
Momin weavers of Malegaon annually, as the case may be 

“And, whereas the Municipality of Malegaon has made a default in 
the recovery of the charges on account of the said additional police, the 
Governor in Council is pleased to direct, under the proviso to S. 26 (1) of 
the said Act, that the recovery of the said charges shall be made by the 
Collector of the District’ along with the compensation money as an arrear 
of land revenue...... 

The employment of additional police in consequence of 
the rioting, which caused the damage, and the compensation for 
the damage thus done, are respectively dealt with in S. 25 and 
S. 25A of the Act. It will be seen that the Act prescribes no 
forms and few formalities. - The District Magistrate, with the 
Commissioner’s previous sanction, fixes the proportions in 
which individuals are to make payments towards the compensa- 
tion, which he has ascertained, for damage done and decides 
whether all the inhabitants of the local area affected or only 
particular sections or classes, and if so which, are to pay, and 
he then directs and requires the Collector to recover the amounts 
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accordingly How the Commissioner’s previous sanction is to 
be given and how the decision of the magistrate and his direc- 
tion and requisition to the Collector are to be formulated, the 
section does not say. So with the additional police, though their 
employment in the first instance has to be directed by notifica- 
tion, the mode in which the cost is to be defrayed is to be 
simply directed by Government in accordance with sub-section 
2 (a) and (b), and notification at this stage is not prescribed. 
Furthermore, in regard to each section, it is to be noticed that 
the determination of the incidence of the tax in question is an 
executive and not a judicial act. It is a function of the Gov- 
ernment in the one case, and of the District Magistrate in the 
other, but in both cases its character is the same. Whatever 
inay be said of the inquiry under S. 25A (1) A, into claims to 
be compensated for the damage sustained, the magistrate’s ac- 
tion under S. 25 A (1) B is not a judicial proceeding, and there 
is nothing in the Act which requires that his action in this 
matter should be taken wholly on his own initiative or with- 
out instructions or recommendations from his superiors. (Cf. 
Ezra v. The Secretary of State (1),]. Even the Commissioners 
sanction is only stated to be previous; it is not required to be 
given once for all. Nothing prevents it from being given from 
time to time or after consultation, nor is there anything about 
it which confines it to starting the mragistrate on a course of 
action, which he is thereafter to pursue independently and 
alone. - 

There is furthermore nothing in either section to restrict 
the exercise of this taxing function to one occasion and one 
only. The powers which they give are not spent by a single 
exercise. The finality referred to in S. 25 A (4) relates exclu- 
sively to the Commissioner’s function of review. The direc- 
tions of the District Magistrate are not capable of being challeng- 
ed otherwise than is thereby provided, but it is quite a different 
thing to say that the giving of one direction exhausts all the 
magistrate’s powers and leaves him thereafter incapable of any 
substituted or amending action. Such a provision would be 
appropriate only to the judgment of a Court and not to adminis- 
trative action such as this. Such a construction would tend to 
deprive the enactment of its practical utility. 

On the Government Notification, No. 152, the appellants’ 
contentions may be summarised thus. The Notification includes 
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in one document without distinction two separate matters— 
compensation for damage and the cost of additional police. In 
respect of the former it passes over the District Magistrate 
altogether, ousts his jurisdiction, and determines the incidence 
of the compensation tax by direct Government decree. With- 
out discharging the orders previously made, it requires the 
collection of tax from Hindus and from shopkeepers, which 
under those prior orders had been imposed only on Muhamma- 
dans and weavers, a thing without legal warrant. Either the 
Government is making a new order, which is bad because it 
trespasses on the exclusive functions of the District Magistrate, 
or it is applying to his old order a new method of exacting the 
tax from persons, who are in terms outside the ambit of the 
old order as it stands. In the alternative, it constituted the 
shopkeepers agents for the weavers, contrary alike to fact and to 
law, and, under the strongest personal penalties in case of fail- 
ure it called on them to pay on behalf of principals, who had 
neither authorised payment nor put them in funds to make it. 
The obvious explanation of the real intent of the Notification, 
which is furnished by the previous reports and communications, 
is brushed aside by the appellants on the singular plea that this 
written instrument, unlike others, is to be looked at in isolation 
from the circumstances, in which it was promulgated, and as a 
matter of construction is so drawn as to contain on its face 
two plain transgressions of the very Act, in pursuance of which 
it is expressed to be published. 

It is, of course, easy to be wise after the event. It may 
be admitted that the notification would have been intproved 
(a) by a statement that the new mode of raising the money was 
directed in lieu of the old one, the orders for which were pro 
tanto discharged, and (b) by the complete omission of any 
reference to the mode in which the shopkeepers might recoup 
themselves by adjustments of the prices of yarn and saris 
respectively. Probably the draughtsman could find ample ex- 
cuse in the circumstances of a harassing period of office. At 
any rate, although the same notification includes both the @ost 
of the police and the payment of compensation, the two matters 
are clearly severable, and the exercise of the powers of the 
Government under S.,25 is not prejudiced by the additional 
notification of the course, which the District Magistrate was 
about to take under S. 25 A. 

The short answer, however, to all this is to be found in 
construing the document reasonably in the light of the exist- 
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ing circumstaances, and by referring for the rest to S. 79 of 
the Act:— 


“No .. . order, direction . . . or notification, made or published, 
and no act done under any provision herein contained, or in substantial 
conformity to the same, shall be deemed wlegal, void, invalid or insufficient 
for any defect of form or publication, or any irregularity of procedure.” 


In the circumstances the meaning of the notification is 
obvious. As regards the cost of the additional police, the 
(Government direction is actually expressed to be in superses- 
sion of those previous notifications’ dealing with the incidence 
of the payments, and the substituted incidence, which is in other 
words a new tax, is described alike for the police and for the 
compensation payments. Being, in fact, a substitution for the 
previous tax and sufficiently so described in the case of the 
police charges, it is, in their Lordships’ opinion, a mere defect 
of form not to have reiterated the words showing expressly, as 
to the compensation charge also, that the taxing part of the 
notification is new. The same consideration applies to the fact 
that the Notification speaks of the total amount of the compen- - 
sation having been awarded by the District Magistrate under 
S. 25 A and then goes on to speak of the mode of recovery as 
having been directed by the Governor in Council. Nothing in 
S. 25 A prescribes this part of the Notification at-all, and to this 
extent it may be needless to refer to S. 79. The fact was that 
the Commissioner’s previous sanction having been given (none 
the less regularly that he expressed it in two lines endorsed on 
the District Magistrate’s letter to himself, of which he caused 
a copy to be sent to that official), the District Magistrate pro- 
ceeded on the 12th June, 1922, to send to himself as Collector 
a requirement to recover payments from persons named, with 
particulars for calculating the amounts, which had been origt- 


. nally suggested by himself in principle and had now been deter- 
mined by himself in detail. After this substantial conformity 


with the provisions of S. 25 A, their Lordships think that the 
errors in the Notification, if errors there were, do not matter. 


The appellants, however, have contended that the whole 
proceeding was invalid because it involved the fundamental 
injustice of requiring a class of persons, not shown by any 
evidence to have been implicated in the riots, to bear a penalty, 
which ought rightly to have fallen only on those who were, 
and because agents were taxed instead of principals, for which 
the Police Act affotds no warrant. The expression used in 
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the Notification—‘‘on behalf of the Momin adult weavers of 
Malegaon’’—is made to play a large part in this contention. 

It may be readily admitted that the words were not feli- 
citous. They lend themselves to misunderstanding. On 21st 
April, 1922, the Sub-divisional Magistrate of Nasik had issued 
a notice to the people of Malegaon in which he stated that “the 
shopkeepers, who sell yarn to the Momins . . . are tobe 
considered as agents for the purposes of recovery of these 
amounts.” In itself this action was insignificant and it may 
not have been known to the Government when the Notification 
was issued, but the use of words, which seemed to support this 
notice, instead of words clearly negativing it, was unfortunate. 
What was meant, however, was that the shopkeepers were to be 
substituted for the weavers, as the section of the inhabitants 
to be charged with payment of the levy under the Act, with an 
addition, well-meant but probably unnecessary, that they might 
and would find means of passing on the burden to the weavers. 
In any case, these words were outside the requirements of the 
Police Act. They do not contravene it, though they do not 
correctly describe what was being done. 


As for the rest of this branch of the complaint, the Act 
does not require proof of the active complicity of a section of 
the inhabitants before such an order as the Act contemplates 
can be made. To imply such a requirement would defeat -the 
objects of the Act. It is the essence óf measures of this kind, 
which in one form or another are not uncommon, that one class 
has to pay for the misdeeds of another, but this in itself consti- 
tutes no objection to the course that was taken. There is no 
issue before their Lordships with regard to the propriety of 
applying these provisions of the Police Act under the circum- 
stances which had arisen, and they express no opinion about It, 
but they are not to be taken as suggesting that any question 
could be raised as to the action of the Government and District 
Magistrate in itself. Those who are called on to apply such an 
Act as this have not only the power but the duty of enforcing 
it-when, in their judgment, a case has arisen which calls ` for 
its application. They are the best and the only judges in that 
matter. 


Some minor objections were taken, which are either 
complete misapprehensions or are sufficiently met by S. 79. It 
will suffice to mention two. In writing to the Commissioner 
on 7th March, 1922, the District Magistrate had said- 
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“To prevent any injustice being done to the Hindus, I would pro~ 
pose that the Deputy Collector in charge of Malegaon Subdivision should 
hold a summary inquiry at which the Hindu shopkeepers . . . should be 
called upon io be present, and that, they should be given an opportunity olf 
furnishing proof that, before, during and after the riots, they were 
actively and publicly on the side of Government. . .. When, after this 
inquiry is finished, these lists of merchants are fixed, the Deputy Collector 
should estimate approximately the mumber of saris and the bales of yarn 
that actually pass through each man’s hands . . . The Deputy Collector 
would make this assessment very much in the way in which income-tax 
assessments are made. ., . The assessment would be rough and ready, 
but . . . it would be on very liberal lines.” 


Subsequently, on 21st April, 1922, the District Magistrate 
instructed the Sub-divisional Magistrate to take this summary 
inquiry in hand, adding directions which show that what was 
1urther required was an administrative measure to furnish 
information, on which he himself would proceed to make 
definitive orders, simultaneous with the expected Government 
notification. Founding on this, the appellants say that the Hindu 
shopkeepers ought to have had the opportunity of criticising and 
refuting the information obtained by the Deputy Collector and 
that, failing such opportunity, the assessment, which 
was made on the footing of his report, cannot be enforced 
against them. This argument overlooks the fact that the first 
proposed inquiry was to enable the shopkeepers to show that 
they had at some time been on the side of the Government and 
of law and order, which atno time have any of 
them attempted to show; that the inquiries actually made, as 
to the trade which the different merchants did, appear to have 
been such as would have been admissible for income-tax pur- 
poses; that in any case the District Magistrate’s suggestions 
formed no part of the order made under S. 25-A, or constituted 
a condition precedent to its validity; and that the Act is silent 
as to any such inquiry, though, when an inquiry is desired, it is 
named expressly, and that the implication of such an inquiry— 
dilatory and often inconclusive as it would be—would tend 
to defeat the operation of the Act itself. No substantial in- 
justice appears to have been done, for, although the notices 
issued to individual merchants, dated 25th April, 1922, invited 
them to show cause against the proposed assessments of the 
amount of the tax falling severally on them, they do not appear 
to have adopted this remedy, but preferred to try the effect of this 


collective suit for an injunction. as a total discomfiture of the 


Government. 
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The other contention is this. When the District Magis- 
trate issued his requirement to the Collector on 12th June, 
1922, he named dates for payment of the instalments prescrib- 
ed, which appear to make the first year for the recoveries be- 
gin on Ist January, 1922. In the notice served -by the Col- 
lector on shopkeepers individually under the same date, the 
frst year of liability is stated as beginning on lst July, 1921. 
It is said that this constitutes in form a retrospective imposi- 
tion of tax, not warranted by ‘the Act, which, in fact, bars the 
exercise of the contemplated relief by way of passing on the 
charge to customers, since, in 1922-1923, a shopkeeper could 
not make deductions or additions from or to his purchases or 
sales which had been made in 1921. The answer is that the 
discrepancy as to the date of commencement of the first year 
is a mere irregularity, and that there is nothing retrospective 
about the matter. The payment imposed is imposed de futuro 
and the dates are mere elements in a calculation of the amounts 
and dates of the instalments. As to passing on the burden 
to the weavers at all, that was purely optional and formed n 
part of the order. k 


In one matter, however, not relatively important in itself, 
their Lordships think that the prescriptions of the Police Act 
were not observed. In regard to the cost of additional police, 
the Act provides as follows:— 


“25. (4) If the local area, in which any such tax is to be imposed, or 
any such rate is to be assessed, is 2 Municipal district, the amount of the 
charge shall be paid by the Municipality from the Municipal fund, or the 
rate shall be assessed by the Municipality conformably to the direction 
given by Government.” 


“26. (1) Every tax imposed or rate assessed tmder the last two pre- 
ceding sections . . . by a Municipality, shall be recovered by such Munici- 
pality from each person assessable therefor in the same manner as a muni- 
cipal tax due by him: Provided always that, in default of such recovery it 
shall be lawful for the Government to direct the Collector to recover such 
tax or rate... .” ` i E 


_ Now on the Ist December, 1921, before the plan of direct 
collection from the weavers had been given up, the President 
of the Municipality of Malegaon had reported to- the Collector 
of Nasik on. the position.as it then was. -He recalled that, 
soon after the disturbances, when it was contemplated that the 
cost of the additional -police should be recovered by the Muni: 
cipality, he had represented to the Collector that it was, totally 
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unable to undertake the work in question. He stated that the 
weavers had become increasingly recalcitrant, that they flatly 
refused to pay and abused the officials employed. He quoted 
them as saying openly that the Municipality had no business to 
undertake the work, when the majority of ratepayers were 
thoroughly opposed to payment, and he added that even thé 
income-tax payers (only 26 in number) paid nothing but pass- 
ively awaited the issue of warrants of distress under S. 183 
of the District Municipal Act. His report concluded thus:— 

“Irregular recovery of Municipal taxes and large outstandings every 
year are due to the same reason I may add that not a single pie of addi. 
tional police charges has been recovered up to now. The situation, there- 
fore, is very delicate, and it must be handled with great tact and circum- 
spection, . I, therefore, seek your advice as to how I should proceed in the 
matter. I should also be enlightened on the point, whether the work of | 
executing warrants of distress against income-tax payers should he taken 
in hand.” | 

The proviso to S. 26 (1) of the Police Act speaks of “in 
default of recovery” by the Municipality, not “in case of wil- 
ful default,” and, if the Government read this report under 
the circumstances as a sinrple confession of failure so far, 
‘there can be no question that the interpretation was justified. 
The Municipality had never desired to be charged with _ this 
recovery: they had sufficient experience of the difficulty of 
getting any money out of the weavers to desire no more of 
such responsibilities, and they had come as near as they res- 
pectively could to inviting the Government to collect its money 
for itself. Accordingly, the recovery of the costs of the addi- 
tional police was placed in the Collector’s hands. 


It appears, however, to have been overlooked that the 
object and effect of what was done in June, 1922, was to 
supersede the old levy by a new one, to be made on different 
persons and to be measured in a different manner. It was a 
new exercise of the powers given to the Government by S. 25 
(2), to which, therefore, the mandatory provisions of sub- 
section (4) at once attached. The report made by the Presl- 
dent of the Municipality dealt only with the superseded method 
of recovery, and could not be said to amount to a refusal to 
try to recover anything, old or new, or to an anticipatory de- 
claration of default under all circumstances. The appellants, 
accordingly, urge that the Mumicipality ought to have had the 
opportunity of making their own assessments, pursuant to 
S. 25 ae and of seeing what they could do with a body. of 
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shopkeepers, men of substance and probably men of peace, 
who at any rate had a good deal to lose by defying the law, for 
the chances of success in dealing with them were greater than 
those attending on a conflict with a numerous body of turbu- 
lent workmen, who had little or nothing to lose. They say 
that the conditions had not been fulfilled, which the Act fixes 
as precedent to the Collector’s right to get in the police rate 
from them. The point is legally open to them now, little as 
it can be supposed that they actually desired at the time to 
have had any demands made by the Municipality on them. 


The provision that, when Government decrees integrally 
a levy for the recovery of the cost of additional police, its 
execution must be put into and left in the hands of the Munici- 
‘pality, when there is one, until default is made, appears to their 
Lordships to be more than a form, which might be waived, or 
a matter, in which irregularity is excused. It cannot be a 
mere irregularity to disregard an express statutory prescrip- 
tion, however honestly or excusably, nor is a short cut per- 
missible because the prescribed course promises little advan- 
tage. The Police Act interposes between the -punitive action 
of the Government and the incidence of the burden on the indi- 
vidual the executive action of a Municipality which may be 
supposed to feel a responsibility towards its ratepayers and 
to mitigate, from their point of view, the severity of the 
chastisement. It has, therefore, a constitutional importance. 


which must be recognised, whether the practical moment of. 


this arrangement is really considerable or not. On this point 
only and on this ground alone their Lordships are of opinion 
that the demand made by the Collector for payments in 
recovery of the costs of the additional police was premature, 
and not m accordance with the Act 

~ It accordingly, becomes necessary to consider the answer 
which S. 80 of the Code of Civil Procedure affords to the 
appellants’ claim. This answer, if it is applicable at all, applies 
te the whole suit, but, in view of the numerous and precise 
attacks, which have been made throughout the proceedings on 
all the Government officials concerned, and of the differences 
of opinion which have been expressed in India upon them, it 
did not seem to their Lordships either right or wise not to 


examine them, with the object of seeing whether they had any 
foundation, i 
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' This section and its predecessor, S. 424 of the Code of 
1882, have stood for over forty years, substantially in the 
same form, as a protection to officials in precise terms against 
personal responsibility for official action. How far-reaching 
such protection ought to be is a matter of policy; how far it 
actually extends is a question of judicial construction. 

That this suit is one to which S. 80 applies is common 
ground; the contest is as to its effect when applied. The 
plaint avers (para. 17) that “Notice, as required under S. 80 
of the Civil Procedure Code, has been given to the Collector.” 
This was given on the 26th June, 1922, and the act, purporting 
to have been done by him in his official capacity which was 
relied on, was the issue of notices for the recovery from the 
plaintiffs in the suit of the tax referred to in Notification 152. 
It does not appear that any notice was served on the Secretary 
of State, though the section requires it, but. no independent 
ground of defence has been raised on this. The plaint pro- 
ceeds in the same paragraph “as the suit is for an injunction, 
and as the defendants are about to recover the amount de 
manded in the notices soon, the suit is filed before the com- 
pletion of the period of two months.” No particulars were 
given to show that the Collector intended to enforce the orders 
before the 15th August, 1922, nor was any satisfactory evi- 
dence given to this effect. The plaintiffs appear to have re- 
lied simply on the fact that part of the relief claimed in the 
suit was an injunction. 

For many years there has been a marked difference of 
opinion between the High Court of Bombay, on the one hand, 
and all the other High Courts in India, on the other, as to the 
trus application of S. 80 of the Civil Procedure Code (V 
of 1908) and of S. 424 of the Code (X of 1877), which 
it superseded, in the case of suits against officials for acts 
purporting to be done in discharge of their duties, when part 
or the whole of the relief claimed is a perpetual injunction. 
After some differences of opinion among their subordinate 
Cotfrts, the High Courts of Calcutta, Madras and Allahabad 
have now agreed in deciding that these sections are to be 
strictly complied with and are applicable to all forms of action 
and all kinds of relief. [See the cases of Rajlucki Debi (1) 
2. Dakshima (2); of Kalekhan () and Koti Reddi (4); 
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of Bachchu Singh (5) and Abdul Rahim (6)]. In ‘Bombay, 
on the other hand, in the cases of Gajanan Krishnarao (7), 
Naginial (8) and Glam Rosul (9) which were suits to res- 
train by. injunction the commission of some official act prejudi- 
cial to, the plaintiff, it has been intimated or held that, if the 
immediate result of the act would be to inflict irremediable 
harm, S. 80 does not compel the plaintiff to wait two months 
before bringing his suit, though, if nothing is to be apprehend- 
ed beyond what payment of damages would compensate, the 
rule is otherwise and the section applies. 

As the Code of Civil Procedure is applicable to all the 
High Courts in India, and as S. 80 is intended to afford a pro- 
tection (whatever exactly it mav be), to all officials, high and 
low, it 1s certainly undesirable that a difference of opinion such 
as this should be left unresolved. What appears to have in- 
fluenced the learned Judges is, firstly, their assumption as to the 
practical objects with which it was framed [see Shahebsadee’s 
case (10); Peary Mohan Das (11) and Raghubans’ cases (12) ] 
and, secondly, is the fact that this protection takes the form of 

providing for a fixed’ and obligatory interval of two. months 
between the required notice and the commencement of any suit 
in respect of the officials’ action. It is only right to observe 
in this connection that, under S. 80 (2) of the Bombay Police 
Act, at any rate, and it may be under other similar provisions, 
.damages would not be recoverable from a public servant, who 
gave effect in good faith to orders issued with apparent author- 
tty. It appears, therefore, to have been due to anxiety - not 
to expose a plaintiff to the risk of the execution of an invalid 
order without practical redress, that they adopted a construc- 
tion, which is not in accord with that accepted generally. The 
point has been put in this way. S. 80 is but a part of a Pro- 
cedure Code, passed to provide the regulations and machinery, 
by means of which the Courts may do justice between the 
parties. A construction which may lead to injustice is one 
which ought not to be adopted, since it would be repugnant to 
the whole tenor and purpose of the Act, and the implication of 
a suitable exception or qualification is, therefore, justifiable 
and even necessary. In effect, however, their decisions are 
not altogether reconcilable with one another, either as to the 
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extent to which they go, or as to the reasoning on which they 
are based. Whether the section should be read as if it ran “no 
suit other than a suit in which an injunction is claimed,” .or as 
if it ran “no suit shall be instituted except when serious or 
irreparable damage might be occasioned to the plaintiff, if not 
prevented by the previous grant of an injunction,” does not 
appear to have been settled. In the one case all suits falling 
within the section could safely anticipate the prescribed delay 
by the simple device of adding a claim for an injunction at the 
end of the plaint In the other it would depend on the view, 
which a Judge might take of the elastic and indefinite expres- 
sion “serious or irreparable damage,” whether the official 
should have or should lose the benefit of the statutory interval 
of two months, nor can this difficulty in the least depend on the 
intention, which may be speculatively attributed to the legis- 
lature in prescribing any interval at all. To some extent the 
Bombay decisions purport to rest on the authority of English 
cases, of which the principal are:—Attorney-General v. Hackney 
Local Board (13) and Flower v. Low Leyton Local Board (14) 
These were decided respectively upon the Metropolis Manage- 
ment (Amendment) Act, 1862, and on the Public Health 
Act, 1875, and turned on the construction then put on the 
Public Authorities’ protection clauses therein contained. The 
Public Authorities’ Protection Act, 1893, has how repealed 
these clauses, and has adopted another form, to which the 
authority of Flower’s case has not been considered applicable 


‘Harrop v. Ossett Corporation (15), Fielding v. M orley Corpo- 


ration (16) ]. In the Hackney case Bacon, V.C., held that the 
words “any act done or intended to be done under their Parlia- 
mentary powers’ could not apply to a nuisance, to which such 
powers could not in any case extend. The difficulties of this con- 
struction are shown in the judgment of Bowen, L. J. in Chapman, 
Morsons & Co. v. Auckland Union (17) where he endeavours, 
but without much confidence, to find a less unsatisfactory basis 
in the words “writ or process,” within which a bill for an in- 
jungtion might not fall. In Flowers case the Court of Appeal 
held that the Public Health Act. 1875, S. 264, did not extend 
to a bill in Chancery, but only to an action at law, a considera- 
tion inapplicable to S. 80 of the Civil Procedure Code, and 





13. (1875) 20 Eq. 626. 14. (1877) 5 Ch. D 347. 
15. (1898) 1 Ch. .525. 16.. > (1999) 1 Ch. 1. 
17. (1889) 23 Q.B D 204 at I2. 
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assumed that the object of the delay provided by the section 
was to give time for a tender of amends. It is to be noted 
that the Public Health Act, 1875, the previous Act of 1848, 
and the Metropolis Management Act were cases where a 
subordinate statutory authority had been entrusted with speci- 
fic and limited powers, and it would seem from Davtes v. Corpo- 
ration of Swansea (18) that the profession had long taken S. 139 
of the Act of 1848 to be applicable only to actions of tort. 
Similarly in Flower’s case, counsel hardly contested that an excep- 
tion of “cases of necessity,” as mentioned in the Court below by 
Malins, V. C., must be understood. A view, therefore, about 
a bill for an injunction “against serious and irreparable damage 
requiring the intervention of the Court,” almost undisputed in 
the Court of Appeal, would not be any guide to the meaning 
of the Civil Procedure Code, where the clause applies to all 
officers of Government and to all their official acts, and where 
the words “in respect of,” a form going beyond “for anything 
done or intended to be done,” show it to be wider than the 
statutes, on which the English authorities were decided. 


, On the other hand, the view which has been taken in the 
other High Courts may be shortly summarised thus. The argu- 
ment that a statutory provision as to procedure is subject-to 
some exception of cases, where hardship or even irremediable 
harm might be caused, if it were strictly applied, might be used 
with equal cogency in connection with a code fixing the admissi- 
bility of evidence or with a limitation section, recognising rights 
but barring remedies. For this, however, there is no authority. 
The Act, albeit a Procedure Code, must be read in accordance 
with the natural meaning of its words. S. 80 is express, 
explicit and mandatory, and it admits of no implications or 
exceptions. A suit in which miter alia an injunction is prayed 
is still “a suit’ within the words of the section, and to read any 
qualification into it is an encroachment on the function of legis- 
lation. Considering how long these and similar words have 
been read throughout most of the Courts in India in their literal 


sense, it is reasonable to suppose that the section has not been - 


found to work injustice, but, if this is not so, it is a 
matter to be rectified by an amending Act. Their Lordships 
think that this reasoning is right. To argue, as the appellants 
did, that the plaintiffs had a right urgently calling for a remedy, 


while S. 80 is mere procedure, is fallacious, for S. 80 imposes 


18 (1853) 22 L J Ex. 29, 
R—13 
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a statutory and unqualified obligation upon the Court. So, too, 
the contention that the “act purporting to be done by the 
Collector in his official capacity, in respect of which” the suit 
was begun, was his threatened enforcement of payment is 
fallacious also, since the illegality, if any, is in the order for 
recovery of the tax. If that was valid, there was nothing to 
be restrained. Hence, though the act to be restrained is some- 
thing apprehended in the future, the act alone “in respect of 
which” the suit lies, if at all, is the order already completed and 
issued. 

As for the suggestion that S. 80, in such a case as this is it- 
self ultra vires, it arises from a misapprehension of Moments 
case (19). The regulation for civil procedure has nothing to do 
with the obligations formerly vesting in the East India Com- 
pany as a trading corporation, for it is incidental to the duties 
of the ruling power, and cannot be said to be subject to the 
Government of India Act, 1858, S. 65. 

An attempt was made to distinguish between the effect of 
S. 80 in the case of the Secretary of State and in the case of 
the Collector, and to argue that, even if it defeated the action 
as against the first-named defendant, it would fail to protect 
the second. Their Lordships cannot accept this. Not only 
has the suit been throughout a joint proceeding against the 
officials concerned, for the purpose of getting a joint declaration 
that the Government Notification was bad as the foundation 
of everything subsequently done, but, without the presence of 
the Secretary of State before the Court, the Notification could 
not be assailed, and, if it stands as valid, the Collectors own 
action could not be successfully impugned. 

The consequence is that the appellants’ present position in 
regard to the taxes imposed on them is as if their action had 
never been brought. It was unsustainable in limene. They 
commenced their suit before the law allowed them to sue, and 
can get no relief in it either by declaration or otherwise. What- 
ever may be the case between other parties, as against the 
respondents, they, must fail. They have taken their own course 
and have brought this result on themselves. The suit was begun 
and prosecuted as a joint suit to challenge the official action as 
soon and as completely as possible. The evidence did not prove 
risk of serious or irremediable damage to anybody, and was not 
directed to doing so. The sums payable were in many cases 


19, (1912) LR 401A 48: 24 ML J 459 (P ©. 
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very small, and were throughout far from being oppressive. Any 
sums paid under the Collector’s demand would be returnable if 
that demand was proved to have been bad, and no ane of the 
plaintiffs was shown to have been unable to make the first pay- 
ment, the only one falling due within the two months. There 
was no reason for not complying with the words of the section, 
except over-confidence in what may be called the Bombay view 
of it. Accordingly, their Lordships will humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitor for appellants : 7. L. Wilson & Co. 

Solicitor for respondents : Solicitor, India Office. 

K. J. R. Appeal dismissed. 





| PRIVY COUNCIL. 


PRESENT :—VISCOUNT DUNEDIN, Loro DARLING AND SIR 
Joan WALLIs. 


Secretary of State for India in Council ... Appellant* 


v. 

Tarak Chandra Sadhukhan and another ... Respondents. 
{On appeal from the High Court of Judicature at Fort 
William in Bengal. }| 

Land Acqutsion Act (I of 1894), S 3 (a)—“Land’—Machtmery on 
land—“Permanently fastened”—Calertia Improvement Act (Ben. Act V of 
1911), S. 70. 


In construing S. 3 (a) of the Land Acquisition Act, 1894, the word 
“permanently” is used as an antithesis to “temporarily”. 
Decree of the High Court affirmed. 

Consolidated appeals from two decrees of the High Court 
(Chatterjea and Panton, JJ.) affirming awards of the Tribunal 
constituted under the Calcutta Improvement Act (Ben. Act V of 
1911), S. 70. 

The respondents were tenants of land taken under the 
Calcutta Improvement Act and the Land Acquisition Act. On 
the land so taken was the machinery of an oil-mill plant which 
had been installed by a previous tenant some 25 years ago. , A 
boiler stood on masonry and was built round with masonry walls 
almost to the top, and it had flues at the top and sides. The 
engine was bolted to a masonry foundation, and connected with 
it was a water heater but not bolted to the foundation. There 
were 112 ghannies consisting of a revolving mortar on an iron 
pedestal with a connected pestle; the pedestal was bolted to a 


*P. Ç. Appeal Nos, 35 and % of 1926,, 3rd March, 1927, 


Viscount 
Dunedin. 
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wooden foundation set in masonry. There was also a forge 
and lathe. The machinery was capable of removal for repairs, 
and as regards the boiler, for statutory inspection. 

In the award the President of the Tribunal, after- setting 
out the facts, a summary of which is set out above, held that the 
machinery was “land” within the definition of that term as 
used inthe Land Acquisition Act which is the same as in the 
Improvement Act by virtue of S. 2 (9). 


Leave to appeal to the High Court was granted under S. 3 
of the Improvement Act but the appeals were dismissed. A 
certificate under S. 109, Code of Civil Procedure, was applied 
for and granted though opposed on the ground that no appeal 
lay. 

The present appeal came on for hearing by the Judicial 
Coinmittee when the respondents took the preliminary objection 
that Ss. 1 and 2 of the Land Acquisition Act, 1921, was not 
applicable. Judgment was reserved but before the same was 
given the appeal came on upon its merits. 

Dunne, K. C. and Kenworthy Brown for appellant—As 
to . whether the machinery was “permanently fastened”, the 
test was as to whether it was intended to make it part of the 
premises permanently, and not as to the nature of the fastening. 
-The evidence showed that the intention was that the machinery 
should be removable: Macleod v. Kikabhoy (1). 

De Gruyther, K. C. and Parikh for respondents were 
not called upon. 

3rd March, 1927. The Judgment of their Lordships was 
delivered by 

Viscount DuNEDIN:—This is really a most hopeless case 
for appeal. Their Lordships do not think it necessary to add 
anything to what was so very well said by the President of the 
Improvement Tribunal, who has examined the facts with great 
accuracy. 

As far as the construction of the Act is concerned (and 
theeconstruction of the Act is the only thing to be determined), 
their Lordships will only say that it seems to them that the 
epithet “permanently” is used as an antithesis to “temporarily,” 
and that upon the facts as put by the learned President there can 


be no doubt that these attachments were anything but tempo- 


rary and fall absolutely within the word “permanently.” In- 


“4 = pera ml TTUT — LI zr Å— ae es oe en eee 0 
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deed, their Lordships can Only add that they wonder that such 
a case was appealed on behalf of the Government. 
Their Lordships will therefore humbly advise His Majesty 

that these appeals be dismissed with costs. 

Solicitor for appellant : Solicitor, India O fice. 

Solicitors for respondents: Downer & Jolknson. 

HG, Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WALLER AND MR. JUSTICE 
MADHAVAN NAR. 


Sengodai Vannan E Appelant* (Prisoner) 

High seas—Offence commited on—Jerisdition of British Indias 
‘Cotert to try—Penal Code, S. 84—Temporary insanty—Plea of—Proof of 
—Evidence. 

The appellant, a British subject, was convicted, by the Court of Ses- 
sion of the East Tanjore Division, of murder and of causing hurt. The 
offences were committed on a British ship on his journey from Penang 
to Negapatam. 

~- Held, following King-Emmperor v. The Chief Officer of S. S. “Mush- 
tart,” (1901) I L R 25 B 636 that the Lower Court had jurisdiction to try 
the charge. » 2 

On a plea of temporary insanity raised with reference to S. 84 of the 
Penal Code, 1t appeared that the accused was, at the time of the com- 
mission of the offences, suffering from fever, his temperature was only 
about 100 degrees, and he was not delirious. 


Held, that the plea could not be supparted 


Appeal against the order of the Court of Session of the 
East Tanjore Division at Negapatam in Case No. 11 of the 
Calendar for 1926. 

G. Ramakrishna Aiyar appearing amicus curiae. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENT :—The appellant has been convicted of mur- 
dering two persons and causing hurt to several others. The 
offences were committed on the B. I. S. N.Co.’s ship “Teesta” 
on his journey from Penang to Negapatam. The appellant 
is a British subject and the S. S. “Teesta” is a British ship. A 
question was raised as, to the jurisdiction of the Lower Court 
to try the charge. A similar question was raised in King- 
Emperor v. The Chief Officer of S. S. “Mushtari”.(1) where 

*Çr Appeal No. 688 of 1925. 3rd March, 1927. 
1. (1901) I 4 R-25 B 636, 
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it was held that the Court in British India had, in a similar 
case, jurisdiction. That jurisdiction is conferred by S. 1 of 12 
and 13 Vic. c. 96, which has been made applicable to India 
by S. 1 of 23 and 24 Vic. c. 88 as well as by S. 686 of the 
Merchant Shipping Act. Following that decision, we hold 
that the Lower Court had jurisdiction. 

On the merits there can be no doubt that the appellant is 
guilty of the offences of which he has been convicted. A 
plea of temporary insanity has been raised with reference to 
S. 84 of the Indian Penal Code. The one thing that is clear 
is that, at the time, the appellant was suffering from fever, 
but his temperature was only about 100 degrees and it has not 
been proved that he was delirious. We cannot therefore 
accept this plea) At the same time it is possible that the appel- 
lant’s acts were due to an attack of homicidal mania, though, 
as remarked in Queen-Empress v. Venkatasamt (2), we cannot 
say that the evidence warrants a finding that they were. We 
must confirm the conviction and sentence, but direct that the 
evidence and this judgment be brought to the notice of His 
Excellency the Governor in Council in order that he may, if he 
thinks fit, reduce the sentence. 

AS V Sentence confirmed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WALLACE. 


Rama Naidu ae Petittoner* (Complatnant) 
D. 
Veerapuram Venkatasami Naidu alias 
Chinna Naidu ... ... Respondent (Accused). 


Criminal Procedure Code, S. 23—If applies to proceedings of a Village 
Magtstrate—Autrefois acquit—Principle of ~Applicabtlity. 

S. 203 of the Criminal Procedure Code has no. application to the pro- 
ceedings of a Village Magistrate and consequently the dismissal of a com- 
plaint by a Village Munsif is no bar to a Magistrate entertaining the same 
complaint. 

Quaere: Whether the principle of autrefois acquit applies to such a 
Cast.e 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the 
order dated 16th September, 1926 of the Court of the Second 
Class Magistrate of Trivellore in C. C. No. 339 of 1926. 

*Cr. R. C. No. 792 of 1926. wh February 1927. 

(Cr. R. P. No. 668 of 1926.) 

l. (I) TLR YZ M 459, 
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H. Suryanarayana for petitioner. 

The Public Prosecutor on behalf of the Crown. 

C. Narasimhachartar for respondent. 

The Court made the following 

ORDER :—This is an application to revise an order of dis- 
charge passed by the Second Class Magistrate, Trivellore. The 
petitioner preferred to him a complaint of offences under Ss. 447 
and 323, I. P. C. The case was taken up under S. 323 only 
and process issued. The accused then put forward a petition 
that a complaint on the same facts had been put in by the peti- 
tioner to his local Village Magistrate and that the Village Magis- 
trate had dismissed it for default of appearance. Accused 
contended that that dismissal barred the jurisdiction of the 
Sub-Magistrate to entertain the complaint. The Sub-Magis- 
trate holding that the dismissal of the complaint by the Village 
Munsif amounted to a dismissal of a complaint under S. 203, 
Criminal Procedure Code, held that it was not open to him to 
proceed with the case so long as the dismissal remained in force, 
and he therefore discharged the accused. The petitioner comes 
up in revision. 

Now the Magistrate is obviously wrong in holding’ that 
S. 203, Criminal Procedure Code, has any application to the 
proceedings of a Village Magistrate. The Code itself, except 
in a very few specific instances, does not apply to Village 
Magistrates. Therefore the dismissal of the complaint by the 
Village Munsif is not, so far as the Criminal Procedure Code 
lays down, any bar to the Magistrate proceeding with the case. 

It is argued, however, by the accused that the principle of 
trefois acqust will apply generally, apart from the Criminal 
Procedure Code. To apply such a principle to this case involves 
two propositions, first, that the dismissal by a Village Munsif 
of a complaint for default of appearance tantamounts to an 
acquittal; and second, that the acquittal by a Village Court, 
which is not a recognised tribunal under the Criminal Codes, 
will attract the application of the general principle. Neither 
of these propositions is self-evident, and I am not prepared. to 
accept them without further consideration. It does not seem 
to me however necessary to settle this point in the present case. 
Instead of coming up here to have the Village Magistrate’s 
order set aside, the petitioner has chosen to come up here to 
have the Sub-Magistrate’s order set aside. He has not chosen 
the easier remedy but the more difficult and complex one. The 
case is after all a very petty one’which the petitioner chose in 
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the first instance to have decided by the Village Magistrate. I 
am not prepared to pass in his favour an order which will have 
the effect of bringing the case into a forum where the petitioner 
did not in the first instance desire it to be tried. I therefore 
decline to interfere and dismiss this petition. 


N. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnkR.. JUSTICE RAMESAM. 


Chingi Chinnappa Naidu (dead) 
and others O Appellants* (Deft.’s L R) 


v. 
Maniam Raju Goundan and others ... Respondents m 
a (Plaintiffs and 
3rd Plami s L. R.). 

Boards Standing Order No 18—Alteration of, in 1906—Tree pattas 
—Cancellation of and inclusion of trees in land pattas—Intention and 
effect—Tree pattadar’s right to irees—Tree pattadar and land pattadar 
same—TIwo different rights im case of—Distinction. 

Even if tree pattas are cancelled and are included in the land pattas, 
that does not amount to a resumption of the possession of the trees from 
the tree pattadars or to a re-grant of the trees to the land pattadars. The 
Government could not, by merely altering the Standing Order No. 18 and by 
refusing to issue fresh tree patteas and by including the trees in the land 
pattas, put an end to the rights over the trees of the tree pattadars; nor 
was this intended by Government by the said Standing Order. Only 
where it is feasible, t¢., where the land pattadar and tree pattadar hap- 
pens to be the same, the new policy was intended to be carried out. 
Where the two are different persons, the trees were intended to be leit 
in the possession of the tree pattadar, and the land pattadar, in whose 
patta they are to be included, while becoming liable to pay the assessment 
on them to the Government, must make the collection of the assessment 
in his turn from the tree pattadar. 


Second Appeals against the decrees of the District Court 
of North Arcot at Vellore in Appeal Suits Nos. 164, 192, 193, 
194, 195, 196, 197 and 198 of 1921, preferred against the 
decrets of the Court of the District Munsif of Tiruppattur in 
Original Suits Nos. 546, 547, 569, 570, 571, 549, 572 and 548 
of 1919 respectively. ; 


S. G. Rangeramanujam for appellants. 
M. Patanjali Sastri and A. Sundaram Atyar for respond- 
ents. 


Da Cie ig eet sei oo gh ae ee Re ee fe ee ge eS 
*S. A. Nos. 583 to 590 of 1923. 3rd January, 1927. 
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The Court delivered the folowing — 2a 
JUDGMENT:—I1n dealing with this batch of Second Ap- 
l peals ıt will be convenient to set forth the facts. .. These suits 
relate to the ryotwarı village of Muttlam in the North Arcot 
District. From time immemorial the ryotwarı holdings werc 
being held by the ryots excluding the trees, all the trees in the 
vilage being held under a separate tree patta by a tree patta- 
dar. ln the year 1906 the Government have changed the 
policy of having separate land pattas and separate tree pattas, 
and the Hoard’s Standing Order No. 18 was altered as 
folows:— 

“Trees on occupied lands.—Subject to the exception noted below, no 
claim shoud ordinarily be made on behalf vf the Government to any rights 
over trees growing on land held on ryotwar patla, or as inam, or as vil- 
lage or town house-site. Separate pattas should not be issued for the 
trees, and where such pattas now exist the tree patta should be cancelled 
and the tree pattadar leit to make his own arrangements with the land 
pattadar, if the two are different persons.” ; 

“Excepiton—When conditions have been expressly inserted in the 
patta limiting the pattadar’s rights over the trees or when land has- been 
assigned on- special patta, cowle or lease with such limitug conditions, 
those conditons should be striclly enforced.” 

Reading the new rule and exception it is clear that the 
policy of. the Government is to dispense with tree pattas and 
iuciude the trees in the land pattas wherever practicable, but 
where not practicaple the old system would continue. The 
exception shows this. The suit village was re-settled in Fasli 
1323. In the Settlement Register of this new settlement, 
which is Exhibit O (page 3), the following statement occurs: 

“Except in the case of trees standing on land registered as ‘poram- 
boke’ tree pattas have been cancelled at re-settlement toherever practicatle 
and the tree tax replaced by land assessment. The following poramboke 
revision survey fields contain topes which are held on original tree puita:7 

Then follows a table of survey numbers which are all 
admitted to be poramboke lands and the tree assessment is 
shown as ‘Rs. 119-12-7. The present suits are brought by the 


tree pattadars for a declaration of -their tights to the -enjoy- ` 


ment of the trees on the lands included in the land pattaseand 
therefore not ‘poramboke’ and for mesne profits and damages. 
The clainı for mesne profits and damages was not pressed in 
the Lower Appellate Court and need not be pursued further. 
The only question that has to be discussed ‘here is the right 
to’ the trees. 

' The District Munsif on a consideration of the fact that 
there is some difference between the old assessment and the 
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new assessment on, the. lands, that,there is some additipn. to the 
old assessment in arriving at the new assessment _on the land 
and also of the fact that there is some reduction of the assessment 
in the tree patta from Rs. 133 to Rs. 119-12-7, inferred that 
all the trees must have been resumed from the tree pattadars, 
i.e., the plaintiffs, and must have been included in the land 
pattas. Incidentally it may be observed that only some land 
pattadars denied the plaintiffs’ right to the trees and these 
suits are filed only in respect of such pattadars. There are 
other lands in the village containing trees in respect of which 
no suits have been filed. The District Munsif also held that 
the decision in Sengoda Goundan v. Varadappan (1) does not 
apply to the facts of this case. He therefore dismissed the 
plaintiffs’ suits. 

The plaintiffs, who are the same in all the suits, appealed. 
The District Judge did not apply his mind to the events that 
happened at the time of the settlement, 1. ¢., he did not consider 
the question whether the trees in the patta lands were included 
in the land pattas and were excluded from the tree pattas. He 
addressed himself solely to the question as to the proper 
construction of the decision in Sengoda Gowndan v. Vara- 
dappan (1). He held that, even if the tree pattas are cancelled 
and are included in the land pattas, that does not amount to a 
resumption of the possession of the trees from the tree pattadar 
or to a re-grant of- the trees to the land pattadar. On this ground 
he reversed the District Munsif’s decision and decreed the 
plaintiffs’ suits declaring their right to the trees. The defend- 
ants filed these Second Appeals. 


In these Second Appeals I am inclined to agree with the 
view of the District Judge on the proper construction of the 
decision in Sengoda Goundan v. Varadappan (1), t. e., I do not 
think that Government can, by merely altering the Standing 
Order and by refusing to issue fresh tree pattas and by in- 
cluding the trees in the land pattas, put an end to the rights 
over the trees of the tree pattadars; nor do I think this is wnat 
was intended by Government by the Standing Order. Only 
where it is feasible, +. e., where the land pattadar and tree 
pattadar happens to be the same, the new policy was intended 
to be carried out and not that the trees should be forcibly 
taken up from the tree pattadar and granted to the land patta- 
dar. Again the last sentence in the Standing Order. ‘The 
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tree -pattartar’ is left to “make tits ‘own arranpertents* With ‘tHe 
land pattadar, if the two are different persons” shows that the 
trees were intended to be left in the possession of the tree 
pattadar and that the land pattadar in whose patta they are to 
be included, while becoming liable to pay the assessment on 
them to Government, will’ make the collection of the assess- 
ment in his turn from the tree pattadar. This is what is meant 
by saying that he must make his own arrangement with the 
land pattadar. So that, if in the case of this village the facts 
are that the trees were excluded from the tree pattas of the 
plaintiffs and were included in the land pattas of the defend- 
ants, the proper result would be that, while the plaintiffs are 
entitled to the possession of the trees, they would be liable to 
pay the assessment on them to the defendants who in their turn 
will pay to the Government. Thus it is clear that a mere 
construction of the decision in Sengoda Goundan v. Varadap- 
pan (1) is not enough in this case, as was properly pointed out 
by Mr. Patanjali Sastri, the learned Vakil for the respond- 
ents to settle the rights between the parties. It is still neces- 
sary to fmd whether the trees were included in the land pattas 
of the defendants and were excluded from the tree pattas as 
was found by the District Munsif. As the District Judge has 
not addressed himself to this question and has given no finding 
on this matter and as I have gone fully into the case I can 
give a finding here and will now proceed to do so. 


The District Munsif was influenced by the consideration 
that the assessment on the lands of the defendants was increas- 
ed in the new settlement and that the assessment on the tree 
patta was reduced. Taking the first consideration I find that 
not only in respect of the lands with trees on them but 
in respect of lands without trees and as to which 
there has never been any question of separate tree patta the 
assessment. has been different from that in 1884. A compari- 
son of Exhibit D, the settlement register of 1884 and Exhibit 
O, the settlement register of 1915 shows this. It is obvious 
that the assessment on the village has been enhanced in pursu- 
ance of the Government’s right to do so at periodical settle- 
ment. Then again the District Munsif referred to the other 
consideration, namely, that there is reduction in the assessment 
of the tree patta, the old assessment was Rs. 133 and the new 
assessment Rs. 119-12-7. He therefore comes to the conclu- 
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sion that this réduction is duċ'to'the exclusion of the'treesv on 
the patta lands from the tree'patta, Rs. 119 now ‘representing 
the assessment only on:the trees on the poramboke lands. 
Ex. C is an account prepared by the Reveriue Officers and is 
described as No. 2-C account It gives the number of trees 
on all the lands in the village including the patta lands and the 
poramboke lands and it shows that the total number of ae 
trees is 7,435 and column 11 says: 

“Assessment paid to Government is Rs, 119-12-7” 
and, in column No. 12, it says: -- 

“They are paying the assessment mentioned in column No, II and 
are enjoying the same as bilmuktha patta.” 

_ Ex. C clearly shows that the tree pattadars are enjoying 
all the 7,435 trees on payment of the assessment of Rs.119-12-7 
and the refcrence’in paragraph 13 of the Descriptive Memoir 
to Rs. 119-12-7 as the tree assessment simply means that the 
assessment of. the trees on the poramboke lands was included 
in Rs.119-12-7 and not that it actually amounts to Rs.119-12-7. 
This is obvious from another consideration if one looks ar 
the number of trees. The number of trees on the poraraboke 
lands which consist of S. Nos.. 3, 7, etc., given at the end: of 
Ex. C is 159 trees and the number of trees on the rest of the 
lands is 7,276. If Rs. 133 was the assessment on all the 
trees in the village, namely, 7,435, it is absurd to imagine that 
Rs, 119-12-7 is the assessment on the trees in the poramhoke 
lands which are 159 in number. The inference is obvious that 
the reduction of Rs. 133 to Rs. 119 is not due to the exclusion of 
the trees on the patta lands but to some other cause.. The 
learned vakil for the respondents explains that four of the lands 
on which there were trees, which are not formerly granted on 
patta to anybody, have now been given to the tree pattadar, and 
as in this case the tree pattadar and the land pattadar happens to 
be the same there is no difficulty in carrying out the policy of 
the Board’s Standing Order. The trees on these lands were 
therefore included in the land pattas and were excluded from 
the+ree pattas and the reduction of Rs, 133 to Rs. 119 is due to 
this. The District Munsif seems to have dealt with an argu- 
ment of this kind in paragraph 13 of his judgment; but it seems 
to me he has not grasped it completely. The number of the 
new patta granted to the tree pattadars is given as No. 23. The 
District Munsif then complains that it has been withheld and 
has not been produced. The learned vakil for the respondents 
has offered to-produce it here ‘before me, but T found it unneces- 
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sary to take it and I will not base my: judgment -on that paper. 
On an examination of the Settlement Register, pages 2, 26, 34 
and 36, it appears that four items of lands, namely, Nos. 3|3,15+, 
193 and 203 were lands granted under Patta No. 23 and the 
grantees are Munisawmi Nattan, who js the predecessor-in-titl» 
of the 2nd plaintiff, Raju Goundan, the Ist plaintiff and Venkat- 
rama Atyangar, the predecessor-in-title of the 3rd plaintiff. Thus 
the explanation of the respondents’ vakil seems to be well 
founded and the sentence in paragraph 13 of the Descriptive 
Memoir, namely, “Tree pattas have been cancelled at re-settle- 
ment wherever practicable” seems to apply only to the trees on 
these four lands. These trees are now excluded from the tree 
patta and included in the land pattas. But so far as all the 
other trees in the village are concerned, that is, those on the 
patta lands other than these four items and those on the poram- 
boke lands, they are still included in the tree patta, because it is 
not practicable to exclude them, and the new assessment of 
Rs. 119 for the trees includes all these trees and therefore the 
trees on the suit lands. It does not matter whether a separate tree 
patta has been issued or not. Ex. C shows that some trees in 
the village are being held on an assessment of Rs. 119-12-7. 
The only question is where are those trees, are they only the trees 
on poramboke lands, or do they include the trees on patta lands 
other than the lands? I think they include the trees on the 
patta lands other than the four lands. In this view no ques- 
tion arises as to the construction of Sengoda Goundan v. Vara- 
dappan (1).The decree granted to the plaintiffs in the Lower 
Appellate Court is right. The second appeals are dismissed 
with costs. 
A. S. V. Appeals dismissed 
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IN THE HIGH COURT OF FUDICATURE AT MADRAS. 
PRESENT :—MnR. Justice CURGENVEN. 
Subramania Aiyar alias Gurumurthi 


Aiyar T . T Petitioner in both the 
= Peins. (Respt.-Plf.) 
v. 
Varadarajulu Naidu and others .. Respondents in all 


—Perts. (Ath & Sth Defts.) 


Cem] Procedure Code (1908), O. 9, R. 13—Ex parte decree—Applica- 
ttom to set astde—Jurisdiction to entertatn—-Appeal against that decree-—— 
Dismassal of —Effect—Order settmg aside ex parte decree—Reviston— 
Interference tr—Grounds. 

The Court which passed an ex parte decree has jurisdiction to enter- 
tain an application to set aside that decree even after an appeal therefrom 
has been dismissed. 


An order setting aside an ex ae decree on an application made for 
that purpose cannot be set aside in revision in a case in which there was 
evidence which, if believed, would justify a Court in holding that the 
applicant had sufficient grounds for not appearing. 

An order setting aside an ex parte decree will be set aside in revision 
if it is not based on any ground recognised by law. 

Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order dated 26th March, 1925 of the Court of ‘the Subordi- 
nate Judge of Dindigul in C. M. A. Nos. 24 and 32 of 1924 
preferred against the order of the District Munsif of Dindigul 
in I. A. Nos. 869 and 40 of 1924 in O. S. No. 14 of 1921. ` 


K.`° S. Jayarama Atyar, P.N. Appusani Aiyer and 
S. Nagaraja Atyar for petitioner. 

B. Sttarama Rao and S. R. Muthuswamt <Atyar for 
respondents. 

n The Court delivered the following 

JupGmMENT :—The plaintiff sued defendants 1 to 3 in eject- 
ment, and the 4th and 5th defendants were subsequently im- 
pleaded as successive purchasers of the 3rd defendant’s rights. 
On 27th November, 1923, an-es- parte decree was passed 
against all the defendants. I will deal first with the case of the 
5th defendant which is the subject of the C. R. P. No. 357. 
He applied to the trial Court to have the ex parte decree set 
aside and he also filed an appeal against the decree. The appeal 
was dismissed on 8th April, 1924, and later on 6th August, 1924 


*C R P Nos. 357 and 977-of 1925. 19th January, 1927. 
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the, District Munsif took up-the application to set aside the ex 
parie decree and dismissed it. There was an appeal against 
this decision and the Subordinate Judge reversed it and direct- 
ed that the suit should be restored to nle. ‘Lhe broad question 
now raised is one of jurisdiction—whether the District Mun- 
sif was competent to entertain the application to set aside the 
ex parte decree after an appeal from that decree had been dis- 
missed. Admittedly the point was not raised before the District 
Munsif when he passed his order, but l agree with the petitioner 
that, as a pure question of law, it may be taken here. 

It was formerly the view of this Court that, as soon as an 
appeal was filed, and even before it had been disposed of “the 
further litigation and all matters connected with it are transfer- 
red to and placed under the control of the appellate Court”. 
This was the doctrine adopted in Ramanadhan Chetty v. 
Narayanan Chetti (1), where the proceeding under considera- 
tion was one of review, and it was re-afbrmed in Sankara 
Bhatia v. Subraya Bhatta (2) where, as here, the power of 
the Lower Court to set aside an ex parte decree was in ques- 
tion. Subsequently, the question was raised and referred to 
a Full Bench Chenna Reddi v. Peddaobi Reddi (3) whether 
Ramanadhan Chetiy v. Narayanan Chetti (1) was rightly 
decided, and it was held that it was not, that where an applica- 
tion for review is presented by a party and an appeal is after- 
wards preferred, the Court to which the application for review 
was made was not thereby deprived of jurisdiction te entertain 
the application. Wallis, J., (as he then was) was a party 
both to this case and to Sankara Bhatia v. 
Subraya Bhatia (2) and, in delivering the lead- 
ing judgment of the Full Bench, distinguished the 
latter case on the ground that “no question arose or was con- 
sidered in that case as to the present point.” I take the learn- 
ed Judge’s meaning to have been that while the fact that an 
appeal had been preferred would not preclude entertainment 
of an application for review, it does not follow that it would 
not preclude entertainment of an application to set aside | an 
ex parte decree. I confess that I have not myself been able to 
discover any reason why the broad principle formulated in 
Ramanadhan Chetty v. Narayanan Chetti (1) and rejected by 
the Full Bench in the case of a review, should hold good in 
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_ Subramanla the case of an order setting aside a decree passed ex parte... ... 
Myar © Indeed the language of O. 9, R. 13 of the C. P. C. which 
Varada- enables a detenaant to “apply to the Court by witch the decrec 
raju u sada : : 
was passed tor an order to set it aside”, would seem to reserve 
that power even after an appellate decree has been passed. The 
learned Judges who decided Sadaya Konan v. Annamalai 
Udayan (4) were impressed by this consideration, and observed 
that if the matter were res integra they would have had con- 
siderable hesitation in holding that an appellate Court had 
power to set aside an ex parte decree but they, followed Sankara 
Bhatta v. Subraya Bhatia (2) and decided the question in 
the affirmative. They add that the learned Judges who decid- 
ed the Full Bench case were of opinion that Sankara Bhatia v. 
Subraya Bhatia (2) was good law, but 1 have mot myselt 
been able to extract from the Full Bench judgment an expres- 
sion of this opinion. Had the matter rested there, I should 
have seen myself clear to follow the principle that the existence 
of an appellate decree divested the trial Court of power to set 
aside its own decree passed ex parte, a principle which appears 
to be in consonance with the theory lucidly formulated by 
Bhashyam Iyengar, J., in Kristnama Chariar v. Mangamimal(5), 
that there cannot be two final decrees in a suit, one by tne 
Court of first instance and the other by the Court of 
Appeal, but that the appellate decree supersedes the 
original decree and is the sole final decree. But the question arose 
again in Palamappa Chetty v. Subramania Chetty (6) and it 
was held by Ramesam, J., and Oldfield, J., concurring, that 
even where a defendant has been a party to an,appeal which 
has been disposed of, an application by him to set aside an e.r 
parte decree does not lie in the appellate Court, but ought to 
be filed in the first Court. I cannot accede to the contention 
either that the view expressed in this case was obiter or that no 
definite opinion was expressed at all. The decision affords a 
direct authority against the position which the petitioner here 
contends for, since it can make no difference whether the party 
making the application was appellant or respondent in the 
appeal and sitting singly in revision I feel myself bound to 
follow it. In these circumstances no useful purpose will be 
served by discussing the conflicting. case-law arising from deci- 
sions by other High Courts. 
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_ The respondent has raised a further question which, how- 
ever, on the view I have adopted, does not arise. The learned 
Subordinate Judge who disposed of the appeal dismissed it on 
the ground, admittedly an erroneous ground, that no appeal 
lay. This decision was.embodied in a decree dismissing the 
appeal and directing each party to bear his own costs; but, not- 
withstanding the existence of his decree, it is not easy to see 
how an appellate Court which conceived itself unable to inter- 
fere with an original decree in appeal can be taken in fact to 
‘have passed a decree superseding it On this ground also, 
which I do not think necessary to discuss more elaborately, 
the District Munsif would not have been deprived of the pei 
to entertain the application. 


I have been taken into the merits of the Subordinate Judge S 
order reversing that of the District Munsif, and directing that 
the suit be restored. - The plea advanced by the 5th defendant 
was one of illness. The District Munsif has given what appear 
to me to be very good reasons-for suspecting the truth of 
the plea, and the Subordinate Judge has given very poor rea- 
sons for accepting it. But that circumstance would not- justify 
me in reversing his order, and I cannot agree that there was 
not evidence which, if believed, would not justify a Court in 
holding that this defendant had’ sufficient grounds for not 
appearing. 

Turning to C. R P. No. 977 of 1925, the’same question of 
jurisdiction is raised, and I must decide it in the same way. The 
excuse which the 4th defendant gave for his absence was that 
he had a wound upon his knee attended by swelling and fever 
but that was not the reason accepted by the appellate Court. 
The learned Subordinate Judge found that this defendant left 
the conduct of the case to the 5th defendant, and that, except 
for this reason, he had nothing else to justify his absence. 
Apparently the Court did not accept the excuse, because, after 
referring to it, the judgment continues “but considering that 
the application of the 5th defendant for setting aside the ex 
parte decree has been allowed and there seems to be a common 
ground for all these contesting defendants, the application of 
this defendant also has to be allowed.” It would seem that in 
making this observation,‘ the Subordinate Judge had in mind 
the proviso to O. 9, R. 13, CP C., viz., “Provided that where 
the decree is of such a nature that it cannot be set aside as 
against such defendant only it may be set aside ag against all 
or any of the other defendants also”. `’ 
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But the learned vakil who appears for this respondent has not 
sought to show me that the decree in this case is of such a 
nature, so that I conclude, he does not feel that he can rely 
upon this provision. The Subordinate Judge himself as will 
be seen from the passage I have quoted does not record any 
finding as to the indivisible nature of the decree; so that, in set- 
ting it aside as against the 4th defendant, he acted upon no 
ground recognised by law, and his order cannot be upheld. 

The result accordingly is that C. R. P. No. 357 of 1925 
is dismissed with costs. C. R. P. No. 977 of 1925 is allowed 
and the decree of the Subordinate Judge of Dindigul in C. M. 
A. No. 32 of 1924 is set aside and the order of the District 
Munsif of Dindigul in I. A. No. 40 of 1924 restored. Res- 
pondent in this C. R. P. will pay petitioner’s costs through- 
out. 

A Ss V: C. R. P. No. 357 dismissed 

' C. R. P. No. 977 alowed 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 


Fort William in Bengal ] 
PRESENT ‘—VISCOUNT HALDANE, LORD SHAW AND LORD 
WARRINGTON OF CLYFFE. 


Sasti Kinkar Banerjee ... Appellant® (Insolvent- 
l debtor) 
U. 
Hursookdas Chogemull ... Respondent (Petitioning- 
i i creditor). 


Presidency-towns Insolvency Act (III of 1909), S. 22—Stay 
of proceedings—Discretion of Court—Non-wierference on appeal. 
Whether or not the Court shall exercise the power given to it by S. 22, 
Presidency-towns Insolvency Act, 1909, of staying the proceedings is 
entirely ome of discretion. 
Where this discretion has been judicially exercised by the primary 
Court, it will not readily be interfered with by a Court of Appeal. 
a Appeal (No. 73 of 1926) from the High Court of 
Calcutta. 
The facts of the case sufficiently appear from the judgment 
of the Judicial Committee. 
Parikh for appellant. 
Kenworthy Brown for respondent. 


A a a ee a 
*P. C. Appeal No. 73 of 1926. Sth May, 1927. 
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5th May, 1927. The Judgment of their Lordships was 
delivered by 

Viscount HALDANE.—In this case the only real question 
is whether the High Court had jurisdiction to make the order 
that was made at Calcutta, adjudicating the appellant insolvent. 
The history of the case is that on the 6th August, 1924, the 
appellant was adjudicated insolvent by the Court of the District 
Judge of Birbhum. Then on the 15th September the respond- 
ent firm filed a petition in the High Court of Calcutta on the 
Original Side in Insolvency Jurisdiction, making a claim to 
money, and that was supported by an affidavit. Some contro- 
versy was at first raised by the appellant on this matter, and 
it was alleged that the High Court had no jurisdiction. On 
the 17th March, 1925, the High Court in its Insolvency Jurisdic- 
tion treated itself as having jurisdiction and made an order ad- 
judicating the appellant insolvent. Then there was an appeal to 
the High Court and the High Court agreed with the learned 
Judge, who decided for insolvency, and held that he was acting 
under his jurisdiction in accepting, upon the petition which was 
verified by affidavit, that the acts of insolvency against the deb- 
tor had been established and that the Court was not hampered 
by the proceedings in the other Court. Then leave to appeal 
was given and the appellant comes here. 

What the appellant says is this. He does not dispute the 
jurisdiction which arises under the Insolvency (Presidency 
Towns) Act, 1909, but he says that, having regard to S. 22 of 
that Act, it was wrong to make the order that was made at 
Calcutta. S. 22 is in these terms: 

“Where it is proved to the satisfaction of the Court that insol- 
vency proceedings are pending in any other British Court within or with- 
out British India against the same debtor and that the property of the 
debtor can be more conveniently distributed by such other Court, the 
Court may annul the adjudication or may stay all proceedings thereon.” 
Their Lordships think that makes it quite clear that the High 
Court in Calcutta had power to stop these proceedings and to say 
it is more convenient that matters should go on at Birbhum; but 
there seems to have been some suspicion that the proceedings 
at Birbhum were not proceedings which were in the best interest 
of the creditors and that it was better that the jurisdiction should 
be exercised by the High Court, and accordingly the High 
Court Judge exercised his jurisdiction,.and, on appeal to the 
Court of Appeal, the view taken by Mr. Justice Buckland in so 
deciding the case. was affirmed. 
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The judgment of the Court of Appeal, so far as it is 
material to refer to it, said this: 

“From the minutes it appears that it was mot contended that the 
Court had no jurisdiction to make the order prayed for, and it also appears 
from the minutes that the matter that was argued was that inasmuch as 
there had been an adjudication in Birbhum this Court should not make a 
further adjudication order in Calcutta From the minutes it also appears 
that the learned Judge held that the adjudication order in Birbhum did 
not interfere with his jurisdiction to make the adjudication order in this 
Court, and he stated that it was open to any party to make such an appli- 
cation as-he might be advised to make under the provisions of section 22 
of the Presidency Insolvency Act”—which is the section quoted aboye— 
“for a stay of proceedings.” 
Then the judgment of the Court of Appeal goes onto say 
that counsel who conducted the case in the lower Court on be- 
half of the insolvent, on being asked by them the question, ex- 
pressly stated that he did not desire to raise the contention urged 
in the affidavit with regard to the jurisdiction of the Court to 
deal with the matter, having regard to the place of residence and 
business of the debtor, thus clearly showing that the debtor was 
treated as being within the ambit of the insolvency jurisdiction 
of the Calcutta Court. 

The whole point, therefore, became this: There being “this 
order in the first Court, there should not be a further order in 
the other Court; but the Court of Appeal is of opinion that in 
the circumstances 
“the learned Judge had authority in his discretion, notwithstanding 
the previous adjudication in Birbhum, to make an adjudication: here, 
and that he exercised a discretion in making such an order, which is not 
a discrefion which should be interfered with by a Court of Appeal. After 
all, as the learned Judge has pointed out, it was open to any party who 
so desired, notwithstanding the fact that an adjudication order had been 
made, on proper materials to satisfy the Court that the proceedings in 
Calcutta should be stayed, having regard to the insolvency proceedings 
that were going on in the Court at Birbhum. The result is that there is 
no substance in this appeal or in the argument by which it is sought to 
support the appeal.” 

Their’ Lordships take the same view as the Court of Appeal. 
They think that, for the reasons given by the learned Judges 
there, and having regard to the language of S. 22, there is 
no substance in the point that is now made. The Court had a 
discretion, it had jurisdiction, but might have had, at a subse- 
quent stage, to restrain the exercise of that jurisdiction in any 
way which the circumstances required. The circumstances, in 
the opinion of the Court below, did not require that the juris- 
diction should be restrained, and their Lordships can well‘under- 
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stand that the Court below was justified in its refusal. In any 
event, their Lordships do not propose te interfere with the 
discretion so exercised. 

The result is that the appeal fails, and must be dismissed 
with costs. Their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellant: Chapman, Walker and Shephard. 

Solicitors for respondent: Oswald, Hickson, Collier & Co. 

K. J. R. Appeal dismissed.. 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
Wiliam in Bengal. ] 

PRESENT :—Lorp PHitutmore, Lorp Darne, MR. 

AMEER ALI AND SIR LANCELOT SANDERSON. 


Basiram Saha Roy and others ...  Appellants* 
v. 
Ram Ratan Roy and others sey Respondents. 


Joint estate—Partition—Finding that estate not previously partitioned 
binding on the High Court in Second Appeal—Puini specifically naming 
vilages—Code of Civil Procedure (V of 1908), Ss. 100, 101—Estates 
Partition Act (Ben Act V of 1897), S. H. 

Where in first appeal there is a finding that an estate was held in 
common tenancy such finding is binding m law on the High Court in 
second appeal under Ss. 100 and 101, Civil Procedure Code. 

The Estates Partition Act, 1897, does not contemplate that there is 
some teritum quid between common tenancy and several holding, so that 
a formal partition does not affect or interfere with the arrangements under 
which landowners, who are in some respects still tenants in common, may 
yet‘ have specific shares allotted to their exclusive use. 

Grants of a share in specified mauzas, which are portions of an estate 
held in common. tenancy come under S. 99 of the Act. Where a putni 
lease is in respect of specified mauzas, but the lessor’s enjoyment is by 
convention only and subject to revocation, a similar principle applies. 

Nagendra Mokan Roy v. Pyari Mohan Saha, (1915) I L R 43 Cal. 103 

Joy Sankari Gupta v. Bharat Chandra Bardhan, (1899) I L'R 24 Cal. 
434 approved. 

Decree of the High Court reversed. 

Consolidated appeal from three decrees of the High 
Court reversing three decrees of the Additional District Judge 
of Faridpur and reversing three decrees of the Subordinate 
Judge of Faridpur. : 


*P.-C. Appeal No. 55 of 1925. T " 4th March, 1927. 


P.C. 
Basiram 
Saha Roy 
v. 
Ram 
Ratan Roy. 


Lord 
Philitmore 
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The facts appear in the judgment reported below. 

Str George Lowndes, K. C. and E. B. Ratkes for appel- 
lants. 

H. N. Sen for respondents. 

4th March, 1927. The Judgment of their Lordships was 
delivered by 

Lorp PAELLIMORE :—On the 9th April, 1868, the prin- 
cipal respondents gave putnis or perpetual leases of certain pro- 
perties to the present appellants or to persons from whom the 
present appellants derive title. 

The material part of one of the putnis is expressed in the 
following terms:— 

“The zamindari No. 2049 of the aforesaid pargana, standing in the 
names of the Chowdhuries, and held in our ownersbip, is recorded in the 
Collectorate of district Backergunj. at a sudder jumma of Rs. 1,280-1563 
pies. A 1Z gundas 1 kara 13 tils 1f krant share out of the 1 anna 11 gundas 
2 karas of the 1 anna 14 gundas hissya of Raghu Nath Chowdhury apper- 
taining to the 8 annas 10 gundas hissya of the aforesaid zamindari, that is, 
a 6 annas 5 gundas share out of the aforesaid 1 anna 114 gundas hissya 
taken 2s 16 annas, belongs to us, and of which we are in enjoyment and 
possession on payment of the sudder rent. As we are unable to till, 
cultivate and settle the lands appertaining to the aforesaid hissya, we, of 
our own accord, grant you,in writing a putni talukdari pottah of mauras 
Chhoto Dumaria, Gopalpur, Narayankhana, Dharabashail, Kandi, Suagram, 
Shalukha, Chhatian, Patiljhapa, Bahirshamli, Korya, Rarirbilla, Ghaghar- 
khanda, except the debottar, and the kismats appertaining thereto, at the 
annual rent of Rs, 145.” 

The other putni is in similar terms. 

The zamindari in question is of a very great extent, and, 
as appears from the passage in the putni lease which has just 
been quoted, the ownership of it has broken up into various 
divisions and sub-divisions. There are said to have been 300 
proprietors. 

In 1897 a purchaser from one of these sharers applied 
under Ben. Act V of 1897 for a partition. This application 
was resisted by some of the other proprietors; but the Collector 
granted it, and in process of time 2 regular partition was effect- 
ed, and the property was divided into 28 different estates. 

As a result of this partition, the mauzas allotted to the 
respondents were not those mentioned in either of the putni 
leases of 1868. 

Thereupon the appellants, relying upon S. 99 of the Estates 
Partition Act, claimed that their putni leases should be held 
good as regards the lands allotted under the partition to the 
respondents, and this claim being resisted, they brought three 
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suits, which have now been consolidated, for possession and 
mesne profits. 

The Subordinate Judge dismissed the suit. On appeal the 
District Judge reversed that decision, worked out the extent to 
which the appellants would be entitled to compensation lands, 
and gave appellants a decree for possession of them with mesne 
profits and a proportion of the costs. 

It should be stated that, in the view of the District Judge, 
accurate calculation would have given to the appellants a 
somewhat larger share, but that they were content to accept 
the decree in the form prepared by the District Judge in order 
thereby to avoid intricate calculations. i 

This judgment of the District Judge was, however, 
reversed on appeal by the High Court, which dismissed the 
suit. Hence the present appeal. „i 

In order that the decisions in this case may be rightly 
appreciated, it is desirable to set out the material part of sec- 
tions 4 and 7 and the whole of S. 90 of the Estates Partition 
Act. 

“Section 4—(1) Subject to the provisions of this Act, every record: 
ed proprietor of a joint undivided estate who is in actual possession of the 
interest in respect of which he is so recorded shall be entitled to claim a 
partition of the said estate and the separation therefrom and assignment to 
him as a separate estate of land representing the interest of which he is in 
such possession,” 

“Section 7.—(1) Where the lands of an estate have been divided by 
private arrangement formally made and agreed to by all the proprietors, 
and each proprietor has, in pursuance of such arrangement, taken posses- 
sion of separate lands to be held in severalty as representing his interest 
in the estate, no partition of the estate shall be made under this Act except— 

(a) on the joint application of all the proprietors; or 
(b) in pursuance of a decree or order of a Civil Court” 

“Section 99,—If any proprietor of an estate held in common tenancy 
and brought under partition in accordance with this Act has given his 
share or a portion thereof in putni or other tenure or on lease, or has creat- 
ed any other encumbrance thereon, such tenure, lease or encumbrance 
shall hold good as regards the lands finally allotted to the share of such 
proprietor, and only as to such lands.” 

In the view of the Subordinate Judge the parent estate 
was, previous to the formal partition of 1897, already enjoyed 
by its co-owners in severalty under a private partition. He 
also thought that the appellants had not really been dispossess- 
ed of their former putni lands, and that the suits were not 
brought bona fide, but in order to get more convenient lands 
in substitution for those specified in the original putnis. He 
further held that the owners of the estates in which the 





120 tHE MADRAS LAW JOURNAL REPORTS. [vot. 


mauzas leased by the original leases had fallen, ought to have 
been made parties to the suits so that, if this should be found 
to be the right course, the appellants might he confirmed in the 
possession of their original mauzas. 

The District Judge, whose conclusions ou matters of fact 
must, according to law, be accepted (see Code of Civil Proce- 
dure, Ss. 100 and 101), found that the estate had not been par- 
titioned privately or at all before the partition of 1897, and 
that the estate was at that time still held in common tenancy. 
This being so, the provisions of S. 99 applied if the putni 
leases in question were to be considered as leases of a share or 
portion of the joint lands, and there having been no sugges- 
tion up to that stage that the putni leases were other than 
leases of shares or portions, he decreed in favour of the 
appellants, as already stated. 

The Judges of the High Court ‘ak the view that he had 
not found conclusively, and so as to bind them, that the estate 
was previous to the partition held in common tenancy. 

Deeming themselves at liberty to take their own view of 
the facts in this respect, the learned Judges thought that the 
lessors had been holding in severalty, and further that the 
putni leases were not leases of shares or portions, but of speci- 
fic villages, and therefore that S. 99 did not apply. 

This second point, which had not apparently been put be- 
fore the Courts at earlier stages, was taken in the memoran- 
dum of appeal to the High Court, and whether as a substantive 
point in itself or as supporting the view that the estate was no 
longer held in common tenancy, deserves R and 
has been fully considered by their Lordships. 

With regard to the first point, the learned Judges pi the 


High Court expressed themselves in the following language :— 
“The Court of first instance dismissed the suit on the finding that 
the proprietors of the estate did not hold the land in common tenancy. 
That decision was reversed by the Lower Appellate Court on the finding 
that there was no previous private partition or private arrangement 
formally entered into by all the proprietors by which each proprietor 
was ’in separate possession of some specific land as appertaining to his 
share in the zamindart. 
“On behalf of the respondents it is contended that 
this finding of the Lower Appellate Court is a finding of fact which is 
conclusive in second appeal. We are unable to accept this contention. We 


are bound to accept the finding that there was no formal private partition 


But on the facts admitted in the plaint and found by the Lower Appellate 
Court we are unable to hold that S. 99 can be made applicable to the 
present case. On the plaintiffs’ own case their lessors were in actual 
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exclusive possession of these 30 villages, and the plaintiffs are further in this 
dilemma that unless at the time the putni lease was granted this separate 
possession was consented to by the other co-sharera, they could not bave 
obtained a valid putu lease.” 

These observations show an insufficient appreciation of the 
judgment of the District Judge. His language is as 
follows :— 

“Under the circumstances stated and discussed above; I believe the 
plainutf-appellants’ evidence that the estate No. 4515 was held in common 
tenancy before the Collectorate partition of 1905. 

“As there was no previous private partition or private arrangement 
formally made and agreed to by all the proprietors by which each proprietor 
was in separate possession of same specific lands as appertaining to his share 
in the zamindari, the plaintiffs can now well say under section 99 of the 
present Estates Partition Act that his putin: would hold good only in respect 
of the lands finally to the share of the grantor of the lease.” 


He has distinctly found that the estate was held in cons 
mon tenancy. This is a finding of fact which according to 
law is conclusive, and which the High Court and their Lord- 
ships are bound to accept without further enquiry. But their 
Lordships will add for the satisfaction of the parties that they 
would see no reason upon the papers for differing with the 
District Judge, if it was within their competency to examine 
the question. 

The view to which the High Court leans is a view which 
one of their number—Mr. Justice Ghose—took in a pi “ans 
case, a judgment which is printed in the appendix to the , 
sent appeal [Drina Nath Shaha Roy v. Chandra Kumar Bose, 
. decided Feb. 26, 1923'].* It is a view that there is some icrisum 
_ quid between common tenancy and several holding, and that when 
this tertium qutd exists, if any formal partition supervene, it 
does not affect or interfere with the arrangement under which 
landowners who are in some respects still tenants in common 
may yet have specific shares of the estate allotted to their 
exclusive enjoyment. 

The Act does not apparently contemplate any such cases as 
being possible. If they were to exist, it would be strange if 
a formal partition could take away the possession of estates 
thus enjoyed from former possessors. 

In the present case the partition has allotted to the lessors 
of the plaintiffs lands of which they had not the enjoyment 
before, and has not allotted to them the mauzas which are 
now in question. 

*The same conclusion on the facts was reached in another case similarly 
printed (Prasanna Kumar v. Madha Badya, decided February 21, 1922). 
R—16 
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It is to be observed that the appendix to this case shows 
that in another instance with similar circumstances the parties 
agreed that it was held in common tenancy [Chandra Kumar 
Mukhopadhya v. Dina Nath Shaha Roy]. 

The case of Nagendra Mohan Roy v. Pyari Mohan 
Saha (1) may be put on one side, as there the two Courts 
came to concurrent findings of fact. 

There remains to be considered the objection that this is 
not a case which comes under S. 99 because the putni lease, 
it is said, is not a lease of a share or portion of the estate, but 
a lease of certain specified mauzas of which the lessors had 
control and some form of possession at the time when the 
leases were made, but which by operation of the partition have 
now been taken away from them. 

If their Lordships took this view they would have to 
consider whether the lessors might not be compelled to make 
by way of équitable compensation a similar lease of the new 
mauzas which they had obtained in lieu of the former ones. 

On the whole, however, their Lordships think that it will 
not be necessary to resort to this consideration. 

Each lease purports to be a lease of that share in the 
estate which belongs to the lessors, It is true that it specifi- 
cally applies to certain mauzas of which the lessors have the 
enjoyment as representing their share, but it 1s obvious from 
the subsequent proceedings that this enjoyment was by con- 
vention only and subject to revocation and that as against 
their lessors, the lessees were entitled to say, “Give us your 
share, +f it be not in these villages, then in those which you 
get instead.” A grant in respect of its amplitude is always 
construed (unless it be a Crown grant) against the grantor. 

It is true that there is no direct authority for such a case, 
but grants of a share in specified mauzas which are themselves 
only portions of an estate held in common tenancy, have been 
treated as coming under S. 99. 

The fourth case printed in the appendix [Gopal Chandra 
Biswas v. Basanta Kumar Salah Roy, decided August 18, 
1924] is to this effect. 

The decision of the High Court of Calcutta upon the con- 
struction of a similar section in the earlier Partition Act 
agrees! with this [Joy Sankari Gupta v. Bharat Chandra Bar- 
dhan (2)!|. Support is also lent by the decision of this 

*. L` (1915) I L R 43 Cat 103. 2. (1899) I L.R 26 Cal. 434, 
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Board in Byjnath Lal v. Ramoodeen Chowdry (3) in the case 
of a mortgage of an undivided share in certain specified vil- 
lages which were themselves part of an estate held in common 
tenancy. This case, it is true, was decided before the Parti- 
tion Acts and upon the construction of the regulations; but it 
indicates the principle upon which subsequent legislation has 
proceeded. The observations on p. 119 are very much in 
point. 

Their Lordships therefore are of opinion that the Dis- 
trict Judge was right in holding that S. 99 applies to this case, 
and they will humbly advise His Majesty that this appeal 
should be allowed, and that the judgment of the District 
Judge should be restored with costs. 


Solicitors for appellants : Watkins and Hunter. 
Solicitors for respondents : Ranken, Ford and Chester. 
i ee Or Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] | 
PRESENT :—Lorp ATKINSON, Lord Carson, Sir Jouy 
WALLIS AND SIR LANCELOT SANDERSON. ; 
Radha Binode Mandal ©... Appellant 


V. 

Gopal Jiu Thakur and others ... Respondents. 

Suit for scheme of settlement of “debottar property, performance of 
icorship—Plawaffs and defendants alike described as “shebatts°—Swat not 
one by the Idol—Res judicata—Subsequent sat in Idols name—Suits not 
between the same parties—Ctvul Procedure Code (V of 1908), S. 11. ' 

A suit brought by the shebaits of a god, against defendants similarly 
described, on the footing that there is debottar property, for framing a 
scheme of management and for performance of worship, cannot be: re- 
garded as a suit by the god, since he must also be regarded as a defendant, 
which would be a reductio ad absurdum. i, ; 

A finding in such a suit that the property was not proved to be de- 
bottar is not res mdicata in a subsequent suit for a declaration that the 
property was owned by the god, in which suit he is a plaintiff, repregented 
by a shebait (one of the defendants in the earlier suit), since the suits 
are not between the same parties. 

Decree of the High Court affirmed on a different ground. 


Consolidated appeal from two decrees of the Calcutta 


High Court reversing two decrees of the Subordinate Judge of 
24 Parganas. i 


~ *P C Appeal No. 78 of 1925. 25th March, 1927, 
3. (1874) LRITA 106, 
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The facts are set out in the judgment of their Lordships. 


De Gruyther, K. C. and Kenworthy Brown for 
appellant.—The arguments are mentioned in the judg- 
ment. The following cases were cited on the point of 
res judicata under the Civil Procedure Code. Peary Mohan 
Mukerjee v. Ambica Churn Bandopadya (1) followed 
in Rambehari Sarkar v. Surendra Nath Ghose (2); Chaudhri 
Risal Singh v. Balwant Singh (3). As holding otherwise it 
was contended that SAth Charan Lal v. Raghu Nath (4) was 
wrongly decided. Under the general law of res fetdticata the 
following were cited:—Krishna Behari v. Brojeswart Chou- 
dranee (5), Hook v. Administrator-General (6), and Rama- 
chandra Rao v. Ramachandra Rao (7). 

As regards the nature of the earlier suit Babijirao v. 
Laxmandas (8) was cited. 

Sir George Lowndes, K. C. and Dube for respondents 
mentioned Pramatha Nath Mtrllick v. Pradyumna Kumar 
Mullick (9) and Shib Charan Lal v. Raghu oan (4). 

De Gruyther, K. C. replied. 

25th March, 1927. The Judgment of their Lordships was 
delivered by 


Str LANCELOT SANDERSON :—These are consolidated 
appeals against two decrees of a Division Bench of 
the High Court of Judicature at Fort William in Bengal, dated 
the 3rd March, 1924. 


The first decree reversed a decree dated the 9th May, 1921, 
of a learned Subordinate Judge of Alipore, and the second 
varied a decree of another learned Subordinate Judge of that 
Court dated the 20th September, 1921. 


The decree of the 9th May, 1921, was made in suit No. 155 
of 1919, and the decree of the 26th September, 1921, was made 
in suit No. 214 of 1919. 


The appellant to His Majesty in Council in both appeals 
is Radha Binode Mandal. 


1. (1897) IL R 24 C %0. 2. (1914) 19 CL J 34. 
3. (1918) LR 45 I A 168 at 177 : 36M LJ 597 (PC). 
4. (1895) IL R17 A 174. 5. (1875) L R2I A 283 at 285. 


6. (1921) LR 481A 187 :40ML J 43 (PO. 
7. (1922) L R491 A 129 at 137 : I L R45 M 3% :43 ML J78 (PC) 
8. (1903) I L R 28 B 216 at 223. 
9. (1925) L R 52 I A 245 at 250 : 49M LJ 3 (PO. 
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The suit 155 of 1919 was instituted on the 26th July, 1919. 
by the plaintiffs (1) Sr# Sri God Gopal Jiu Thakur, and (2) Sri 
Sri God Shambuth Nath Shib Thakur—represented by the 
Shebait Narendra Nath Mandal. Radha Binode Mandal is the 
first defendant and there are 19 other defendants. 


The shebait plaintiff, Narendra Nath Mandal and the de- 
fendants are all members of the Mandal family of Bawali. 

-The plaint alleges that the properties described in the 
schedule attached to the plaint are owned and possessed by the 
plaintiff Thakurs, and that the property numbered 1 is the resi- 
dential house of the plaintiff Thakurs, where the plaintiff Tha- 
kurs have resided with other Thakurs connected with them and 
where the sheba and worship have been performed. The relief 
claimed in the suit is for a declaration that the properties in 
suit are owned and possessed by the pldintiff Thakurs as debot- 
tar properties. 

At the trial Radha Binod Mandal was the only contest- 
ing defendant, and his case was, first, that the suit was barred 
by reason of. res judicata, and.second, that there was no valid 
dedication of the properties in suit to the idols and that the pro- 
perties were not debottar. 


The learned Subordinate Judge, who tried the site decided 


both these questions in favour of the defendant Radha Binode 
Mandal and dismissed the suit with costs. 

The plaintiffs appealed to the High Court, and the Division 
Bench of the High Court, consisting of Chatterji and Cuming, 
JJ., held that the suit was not barred by reason of res fudicata, 
and that the properties mentioned in the schedule to the plaint, 
except items 14 and 15, were debottar properties. 

The suit 214 of 1919 was instituted on the 17th September, 
1919. The plaintiff is Radha Binode Mandal and the defend- 
ants are the other members of the family. 

The plaint alleges that the 28 plots of property, described 
in the schedule to the plaint in that suit, are ancestral joint pro- 
perties of the plaintiff and the defendants, and that the plaintiff 
and the defendants are in joint possession thereof. 

The plaintiff claims a declaration that he has a two-annas 
share in the properties mentioned in the schedule, and he asks 
for a preliminary decree for partition of the properties. 


This suit was contested. The learned trial Judge held as 
follows: “The evidence shows that the disputed properties 
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were the debottar properties, but, subsequently, in suit 206 of 
1915 it was decided that the properties were not debottar.” 

He therefore decided in favour of the plaintiff and made 
a preliminary decree for partition, and directed a Commissioner 
to be appointed to effect a partition of the disputed properties. 

_ Certain of the defendants in that suit, including Narendra 
Nath Mandal, appealed to the High Court, one of the grounds 
of appeal being that the learned Subordinate Judge should have 
held that the disputed properties were debottar. 

The appeal was heard by the same learned Judges in the 
High Court, and they stated that in the other appeal they had 
held that all the properties mentioned in the schedule to the 
plaint in the suit 214 of .1919, except properties numbered in 
that schedule 22 and 27 were debottar properties. 


They therefore varied the decree of the learned Subordi- 
nate Judge and directed that the plaintiffs suit in respect of - 
items other than Nos. 22 and 27 should be dismissed, and they 
further ordered that the case should be sent back to the Lower 
Court in order that partition might be effected of items Nos. 22 
and 27, in accordance with the directions contained in their 
iudgment. 
9t Radha Binode Mandal has appealed, as already stated, 
against the two above-mentioned decrees of the High Court. 

The arguments, which were presented to their Lordships, 
related mainly to the suit No. 155 of 1919, which was brought 
by the two above-mentioned gods, through the shebait, Naren- 
dra Nath Mandal, against Radha Binode Mandal and others. 

` ‘Tt was contended, on behalf of the appellant in the first 
place, that the question whether there had been a valid dedica- 
tion of the properties in suit, and whether they were dehottar 
properties, was res judicata, and reliance was placed upon 
S. 11 of the Civil Procedure Code of 1908. 

The material facts which it is necessary to state for the 
‘consideration of this argument are as follows:— 

In 1914 a suit, No. 212 of 1914, was instituted by Gopal 
Lal Mandal, Ram Lal Mandal, and six others, against other 
members of the family, and it was prayed that it might be de 
clared that the properties mentioned in the schedule were 
debottar properties of Sri Sri Iswar Gopal Jiu Thakur estab- 
lished by the late Peary Lal and Moni Mohan Mandal: 

. The suit was'valued at Rs. 1,87,052.° 
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This suit was withdrawn on the 5th August, 1915, with 
liberty to bring a fresh suit. 

On the 24th September, 1915, another suit (No. 206 of 
1915) was instituted by Gopal Lal Mandal and Ram Lal Man- 
dal. In the plaint the plaintiffs were described as “Sri Sri 
Iswar Gopal Jiu Thakur’s Shebaits.” 

Gopal Lal and Ram Lal Mandal are defendants 2 and 3 
in the present suit (No. 155 of 1919). 

The defendants in the 1915 suit, nineteen in number, were 
the other members of the Mandal family, and they included 
Narendra Nath Mandal and Radha Binode Mandak 

The defendants also were described as “Sri Sri Iswar 
Gopal Jiu Thakur’s Shebaits.” 


The first prayer in the plaint was as follows:— 


“That all the properties, being debottar properties of Sri Sri Iswar 
Gopal Jiu Thakur established by the said Peary Lal Mandal and Moni 
Mohan Mandal, a scheme may be framed for the preservation, manage- 
ment and improvement of the said properties, and for the efficient per- 
formance of the daily and periodical shebas of Sri Sri Iswar Gopal Jiu 
Thakur and the festivals, etc.” A 

} 


There was a further prayer that a manager or trustee 
should be appointed. . M 

The plaint contained allegations that the defendant No. 10, 
viz, Radha Binode Mandal and certain other defendants, had 
been putting obstacles in the way of the collection of rents and 
of the management of the properties, and that on account of 
difference of opinion among the shebaits it had become very 
dificult.to manage the debottar estate properly, to colléct rents 
and to perform the deb-sheba, etc., in a proper way. 


Radha Binode Mandal (defendant No. 10 in the 1915 suit) 


denied that the properties were debottar. 


Among other issues the following issues were stated in 
the Court of the learned Subordinate Judge who-tried the suit: 

“(3) Is the suit maintainable in its present form? 

“(5) Are the properties described in the schedule of the plaint 
debottar properties? Was there any valid arpannama or dedication of the 
same to the Thakur Sri Sri Gopal Jiu?” l 

On the third issue, the learned Subordinate Judge held 
that the frame of the suit was defective. He was of opinion 
that the plaintiffs should have directly prayed for a declaration 
that the properties of the plaint were dedicated debottar 
properties. 
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He pointed out that in the previous suit (viz. the 1914 
suit) such a prayer was made; that the Court called for ad 
valorem Court-fees on the value of the properties; that the 
plaintiffs in that suit were unwilling to pay such fees, and that 
the suit was withdrawn. 

He came to the conclusion that the 1915 suit had been 
framed in a slightly different form in respect of practically the 
same relief, and with a view to avoid the payment of a large 
amount of Court-fees. He therefore held that the suit was not 
maintainable as framed. l 

Although the learned Judge had come to the above-men- 
tioned conclusion, that the suit as framed was not maintainable, 
he proceeded to consider the fifth issue, and in respect thereor 
he held that the plaintiffs had failed to prove that the properties 
were debottar. This decision was on the 31st July, 1916. 

There was an appeal by the plaintiffs to the learned Dis- 
trict Judge, who held that the plaintiffs had not succeeded in 
establishing an absolute endownrent, and he agreed with the 
learned Subordinate Judge that the suit was not maintainable 
in its present form. He said:— 

“The character of the property was a direct issue in the case aud the 
plaintiffs should not have attempted to obtain a decision on this direct 
igdtte by bringing a swt in such a form as io avoid the payment of a larger 
amount in Court-fees.” 

The appeal accordingly was dismissed with costs. This 
was on'the 19th July, 1917. 

As already stated, the suit, now under consideration, 
No. 155 of 1919, was instituted on the 26th July, 1919. 

The seventh issue at the trial of that suit was, “Is the suit 
barred by the principles of res judicata?” 

The learned Subordinate Judge held that the judgment ix 
the suit, No. 206 of 1915, operated as res pudicata. 

The Division Bench of the High Caqurt came to the conclu- 
sion that the decision in the 1915 suit did not operate as res 
fudicata, and the learned Judges stated several reasons for the 
conclusion at which they arrived. 

The above-mentioned reasons were fully debated and con- 
sidered during the arguments, but their Lordships do not think 
it necessary to refer to them in detail because, in their Lordships’ 
opinion, this part of the case should be disposed of on one 


‘consideration which goes to the root of the matter. 


The plaintiffs in the suit which is now under considera- 
tion, viz., No. 155 of 1919, are the two gods, Gopal Jiu Thakur 
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and Shambuth Nath Shib Thakur, suing by the Shebait 
Narendra Nath Mandal l 


In their Lordships’ opinion, these two gods were not par 
ties to the 1915-suit. 


It is true that in the 1915 suit the plaintiffs were described 
as “Sri Sri Iswar Gopal Jiu Thakur’s Shebaits,” and it was 
argued that the 1915 suit must therefore be ‘regarded 
as having been brought on behalf of the deity “Gopal Jiu.” 


Their Lordships, however, are not prepared. to accept that 
argument. l 

It is to be noted that not-only were the plaintiffs described 
as the shebaits of the god, but the defendants also were des- 
cribed in the same way. Therefore, if the god Gopal Jiu were 
to be regarded as a plaintiff, he must also be regarded: as a 
defendant, which would be a reductio ad absurdum. ° , 


For the consideration of this point, however, it is. neces- 
sary to examine not only the heading of the plaint, but dlso the 
allegations therein. 


In their Lordships’ opinion, the allegations in the plaint 
show that the 1915 suit was based upon the assumption that the 
properties were debottar properties, and that the suit was 
brought for the purpose of having a scheme framed by the 
Court for the preservation and management of the properties 
and tor the performance of the daily and periodical shebas. 


The suit, it was alleged, had become necessary by reason 
of the disputes as to the management of the properties between 
the plaintiffs and some of the defendants, all of whom were 
alleged to be shebaits of the god, and it was apparently not 
thought necessary to make the two gods, the Pee in the 
present suit, parties to the 1915 suit. 


In their Lordships’ opinior the es of the plaintiffs 
and the defendants in the 1915 suit as shebaits of the Thakur, 
and the nature of the suit, as disclosed by the allegations in the 
plaint, are not sufficient to constitute the 1915 suit a suit by or 
on behalf of the gods, who are the plaintiffs i in. the present dane 
viz., No. 155 of 1919. ; Bs 


The result, therefore, in their Lordships’ opinion, ‘is that 
the suit of 1915 was not between the same parties as the parties 
in the suit now before the Board; the case, therefore, doés not 
fall within S. 11 of the Code of Civil Procedure, 1908, or with- 
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in the statement of the general law made in Krishna Behari 
Roy v. Brojeswart: Chowdranee (1). 

For the above-mentioned reason, their Lordships are of 
opinion that the conclusion, at which the learned Judges of the 
High Court arrived on the issue of res fudicata, was correct. 

They desire to guard themselves by saying that they must 
not be taken as adopting the grounds upon which the decision 
of the High Court was based. They express no opinion on any 
ground other than that which has been hereinbefore dealt with. 

Secondly, it was argued on behalf of the appellant that the 
decision of the learned Judges of the High Court as to the 
character of the properties in suit was wrong. 

Their Lordships had the advantage of a very careful and 
elaborate examination of the documents and evidence present- 
ed to them by the learned counsel who appeared on behalf of 
the appellants. 

They have the further advantage of a judgment of the 
High Court, which is conspicuous for the care with which it 
was obviously prepared. All the material points, which were 
urged by the learned counsel for the appellant, were referrel 
to and considered by the learned Judges of the High Court, and 
no fault could be found with the accurate statement of the facts 
and evidence in relation to such matters. 

In their Lordships’ opinion there is only one question on 
this part of the case, viz., whether the learned Judges were 
justified in drawing the inference from the evidence, to which 
they referred, that the properties descirbed in the schedule, 
with the exception of two items, were debottar properties. 

Their Lordships, having come to a clear conclusion during 
the course of the argument, did not think it necessary to call 
upon the learned counsel for the respondents for an answer on 
this part of the case. 

In their Lordships’ opinion, there was ample evidence in 
the case to justify the inference which the learned Judges drew 
as to the character of the properties. 

*Their Lordships, therefore, are of opinion that the appeal 
of Radha Binode Mandal against the decree of the High Court 
in the suit No. 155 of 1919 fails. It follows as a necessary 
consequence of the findings of the High Court being upheld, 
that the appeal of Radha Binode Mandal against the decree of 
the High Court in suit No. 214 of 1919 also must fail. 

1. (1875) L R21 A 283 at 285, 
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Their Lordships, therefore, are of opinion that both the 
appeals should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

solicitors for appellant : T. L. Wilson & Co. 

_ Solicitors for respondents : Watkins & Hunter. 
HC. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE RAMESAM. 


Konakalla Rama Rao ... Petthoner* 
(Plaintiff—Cr. Petitioner) 

V. 
Nallari Pitchayya A ... Respondent 
(Defendani—Petstioner). 


Village Cowrts Act (I of 1889), S. 73—Panchayat Court—Levy of 
stamp duty and penalty in respect of promissory motes—Decisian on 
merits—Stamp Act, Ss. 35 and 3%—Reversal of decision by District Mun- 
sif—Legality—Revision—Interference—Ctuil Procedure Code, S. 115. 


A suit was filed before the Village Panchayat Court to recover a 
certain sum of money, the claim being based on two unstamped docu- 
ments, The Panchayat Court found that the two documents ought to 
be stamped with a stamp of three annas each and collected Rs. 5-3-0 for 
each document, consisting of 3 annas for stamp and Rs 5 for penalty 
and decreed the claim. There was a revision petition to the District 
Munsif’s Court under S. 73 of the Village Courts Act. The District 
Munsif construed the two documents as promissory notes and held that 
the suit failed as it was based on unstamped promissory notes and that the 
Village Court could not levy penalty in respect of them, and cottsequently 
reversed the decision of the Panchayat Court. The plaintiff applied to 
the High Court in revision. 

Held (1) that the High Court has got power to interfere in revision 
under S. 115, Civil Procedure Code, against an order of the District 
Munsif passed under S. 73 of the Village Courts Act; (2) that, 
though the Panchayat Court had no power to levy penalty 
in respect of the promissory notes and admit them in evidence under sec- 
tion 35 of the Stamp Act, still, after it did so, it was not open to the 
District Munsif to rake up the question and set aside the judgment, on 
the merits, and that therefore the order of the District Munsif should be 
set aside and the decision of the Panchayat Court restored. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order dated the 15th December, 1924 of the Court of the 
District Munsif of Bezwada in O. P. No. 22 of 1924 presented 


*C. R. P. No. 794 of 1925. 2lst January, 1927, 
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against the decree of the Village Panchayat Court of Bezwada 
in Suit No. 353 of 1924. 

P. Satyanarayana Rao for petitioner. 

V. Subramaniam for respondent. 

The Court delivered the following 
_ JupGMENT :—This Civil Revision Petition arises out 
of a suit filed before the Village Panchayat Court 
of Bezwada to recover Rs. 21 and odd. The suit 
was based on two documents, Exhibits A and B, 
dated 2nd February and 13th January, 1923 respective- 
ly.. The Panchayat Court found that these two documents 
ought to be stamped with a stamp of three annas each and 
collected Rs. 5-30 foreach document, consisting of three 
annas for stamp and five rupees for penalty, and decreed the 
claim. , There was a revision petition to the District Munsif’s 

of Bezwada under S. 73 of the Village Courts Act (I of 
1889). ° The District Munsif held that the Village Court could 
not levy penalty in respect of a promissory note. He constru- 
ed Exhibits A and B to be promissory notes and that the suit 
failed as it was based on unstamped promissory notes. He 
also held that the village panchayat exercised jurisdiction not 
vested by law or otherwise acted illegally, and reversed the de- 
cision of the Panchayat Court. The plaintiff files this revi- 
sion petition. 

An objection is taken by the respondent that the revision 
does not lie. Powers of revision against the orders of Dis- 
trict Munsifs under S. 73 of the Village Courts Act have been 
exercisetl by the High Courts in Giddayya v. Jagannatha Rau 
(1) and Palani Goimdan v. Kuppanda Goundan (2) without any 
objection. In P4ramasivam Pillai v. Pertyanayagathammal(3) 
the petitioner before the Court argued that the C. P. C. 
does not apply to petitions under S. 73 before the District Mun- 
sif. As to this, the learned Judge, Kumaraswami Sastri, J. 
remarked that it is unnecessary to consider. But he observed 
that it was difficult to see how the argument of the petitioner 
whofiled the petition could be said to be correct. There was a 
Letters Patent Appeal against this in Paramasivam Pilla v. 
Periyanayagathammal (3). The Judges did not express any 
final view on the matter except that if an order of the District 
Munsif cannot be revised under S. 115, C. P. C., it can be 
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revised under the Charter Act. I agree with the view. But apart 
from this, I feel no doubt that the High Court can interfere 
in revision under S. 115, C. P. C. The District Munsif acts 
as a Court subordinate to the High Court and the conditions 
of S. 115 are satisfied. The C. P. C. is a general Act, and it is 
unnecessary to consider the question how far other sections of 
the Code apply to village Courts. Assuming they do not, I do 


not think that that consideration prevents the application of 
S. 115 to petitions before the District Munsifs under S. 73 of: 


that Act. 

Coming to the merits of this case Mr. P. Satyanarayana 
appearing for the petitioner mainly relies on S. 36 of the Stamp 
Act. It seems to me that Exhibits A and B are promissory 
notes within the definition of that term in the Stamp Act. That 
being so, under S. 35 of the Stamp Act, the village Court has 
no power to levy penalty in respect of a promissory note. At 
any rate, proviso (a) of that section does not enable a litigant 
to insist on penalty being taken and to admit the unstamped docu- 
ment in evidence. But all the same in this case the Village 
Panchayat Court collected stamp duty and the penalty and 
admitted the documents in evidence. It is not clear what the 
construction of the documents they adopted was. With the 
help of the learned vakils for the petitioner and the respondent 
I examined the matter fully and so far as we can see it looks 
as if the Village Panchayat Court thought that the documents 
were promissory notes payable not on demand but on the expiry 
of a month from the dates of their execution and therefore the 
proper stamp duty payable was the stamp duty payable on a 
bill of exchange for the same value, which would be three 
annas. The amount of three annas collected by them for each 
document is not explainable on any other footing. This on the 
construction of S. 35 is undoubtedly erroneous. But Mr. Satya- 


narayand relies, as I have already said, on S. 36, and on two. 


decisions in Devachand v. Hirachand Kamaraj (4) and 
Venkatarama Atyar v. Chella Pillai (5). In the first of these 


casés, the first Court considered certain documents to be bonds 


arid levied stamp duty. The case came up before a Division 
Bench of the Bombay High Court when Birdwood and Parsons, 
JJ. differed’ The matter came up on Letters Patent Appeal before 
a Bench of’ three Judges. All the five Judges were of. opinion 
that the documents in that case were promissory notes and not 
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bonds and that the penalty was wrongly levied under S. 34 (3) 
of the Stamp Act then in force. But Birdwood, J., thought 
that in such a case the judgment ought to he reserved by the 
Appellate Court, whereas Parsons, J., and the three Judges in 
appeal were all of the opinion that S. 36 of the Stamp Act 
cures such an irregularity. Where the trial Judge collected the 
stamp duty the document becomes a stamped document and the 
question whether it is duly stamped cannot be considered by 
e Appellate Court under S. 36. That is the view taken by 
the Full Bench. This case was followed in Venkatarama Atyar 
v. Chella Pillai (5). : Oldfield, J., pointed out that the language 
of the Indian Act is somewhat wider than that of the English 
Act, O. 39, R. 8 and he also pointed out that the Legislature 
left the-section of the Stamp Act substantially unaltered after 
the decision of the Bombay High Court. There being no 
difference in the language between S. 36 of Act II of 1899 
and sub-section 3 of S. 34 of Act I of 1879, the consideration 
mentioned by Oldfield, J., will hold good. That the Legislature 
has not thought fit to change the language of S. 36 shows that 
they adopted the view enunciated in Devachand v. Hirachand 
Kamarai (4). A distinction has been attempted’ between 
these two decisions and the present case on the ground that the 
trial Courts in those two cases construed the documents to be 
a*bond and an agreement and not promissory notes and thou 
S. 36 may cure a wrong construction of that kind, it will not ` 
cure a case where a trial Court while construing the document 
to be a promissory note wrongly levied penalty under S. 35. 
But I arn not able to see very much in this distinction. In either 
case it is an error of law and it is an error with reference to 
Stamp Law. In those decisions the error is one of finding 
out under what definition in the Stamp Act the document fails. 
In the present case, it is a question of applying the provisions 
of S. 35. In either case it may be said that the trial Court 
has acted erroneously. If in the one case S. 36 of the Stamp 
Act prevents an Appellate Court from interfering I do not see 
how ‘it can enable the Appellate Court to interfere in the other 
case. Following these decisions I am of opinion that while 
the Panchayat Court might have been wrong in applying the 
provisions of S. 35 after they have done so and collected the 
stamp duty and the penalty which have been paid to Govern- 
ment and the documents have been admitted in evidence, it is 
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not open to the District Munsif to rake up the question and set 
aside their judgment. After all, as Parsons, J., has pointed 
out, the Stamp Act is a fiscal provision; its object is to protect 
revenue and its object has been satisfed in this case. The 
Government has got its revenue and there is nothing absurd in 
the plaintiff being given a decree. The District Munsií can- 
not therefore say that the Panchayat Court exercised jurisdic- 
tion not vested by law or otherwise acted illegally. The exist- 
ence of S. 36 itself shows that a wrong application of S. 3b 
should never be considered as an error of jurisdiction or a 
material irregularity. That is implied by the two decisions 
already relied on by me. If so, the District Munsif’s action 
in overlooking S. 36 to which no reference is made and inter- 
fering with the decision of the Panchayat Court is a case where 
he confers jurisdiction on himself by an error of law and there- 
fore acted without jurisdiction—see Aichayya v. Sri Seetha- 
ramachandra Rao (6). All that can be said for the 
District Munsif’s order is, it would be a correct order 
if he was the first Court to try the case. But as it is, 
it is a wrong order on the merits. Mr. Subramaniam contend- 
ed that it is unnecessary for me to interfere in the interests of 
justice. I would have been very glad not to interfere in this 
case if the interests of justice did not require it, but I am of 
the opposite opinion. There is no doubt the defendant borrows 
ed money from the plaintiff and whatever irregularity there 
might be, the Panchayat Court did levy stamp duty. Now that 
they have levied stamp duty and gave a decree to the plaintiff, 
it is unnecessary for any appellate Court to set aside that order 
on purely technical grounds. The omission of the words “or 
contrary to law” in sub-section (3) of S. 73 by the Amending 
Act, of 1920 shows that a decree may be just though contrary 
to law and a decision though contrary to law need not be un- 
just. Following the spirit of that amendment the decree of 
the Panchayat Court is just and ought not to have been inter- 
fered with. I therefore set aside the order of the District 
Munsif with costs here and in the Lower Court. ° 


N. S. Revision Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. Justice Opcers anD Mr. JUSTICE 
CURGENVEN. 


Simhadri Venkatanarasayya ... Appellant® (Respondent) 
V. 

The Official Receiver, Godavari ... Respondent (Petitioner). 

Provincial Insolvency Act (V of 1920), Ss 28 (7) and 53—Alienation 

by insolveni more tham 2 years before the date of the order of adfudtca- 


tion but within 2 years of the date of the presentaiton of the petition jor 
insolvency—Power of Insolvency Court to set aside. 


> The provisions of S. 28 (7) of the Provincial Insolvency Act are 
applicable to S. 53 and an alienation made by the insolvent more than 
2 years before the date of the order of adjudication but within two years 
of the date of the presentation of the petition for insolvency can be set 
aside bythe Insolvency Court under S. 53. 


Sheonath Singh v Munshe Ram, (1920) I L R 42 A 433, Rakhal Chandra 
Purkau v. Sudhtndra Nath Bose, (1919) I L R 46 C991, Senkaranarayana 


Aryar v. Alagiri Asyar, (1918) 35 M L J 296 and Rangıah v. Appajs Rao, 
(1926) 51 M L J 719 followed. 


Naguidas v. Gordhandas, (1925) I L R 49 B 730 and Giudan Mukam- 
stad v. Panna Ram, (1922) 72 I C 433 not followed. 

Appeal against the order of the District Court of Goda- 
vari at Rajahmundry, dated Ist September, 1925 in I. A. 
No. 669 of 1923 in I. P. No. 8 of 1922. 

G. Lakshmanna, for appellant. 

P. Somasundaramr for respondent. 

The Court delivered the following 

JUDGMENTS :—Odgers, J.:—-The first point urged in 
this case by Mr. Lakshmanna for the appellant is one of law 
and the appeal is from the order of the District Judge of 
Godavari on a petition under S. 53 of the Provincial Insol- 
vency Act asking for the cancellation of a certain mortgage deed 
executed by the insolvent in favour of the respondent on the 
26th of July, 1920, Exhibit I. The point of law is that al- 
though the mortgage deed in question was executed on the 
26th of July 1920 and the adjudication was on the 24th of 
Octeber, 1922 the petition for adjudication is dated the 25th of 
April 1922 or within two years of the execution of the mortgage 
deed in question. So that it comes to this; that if the provi- 
sions of S. 28 (7) of the Provincial Insolvency Act, which 
says that an order of adjudication shall relate back to, and take 
effect from, the date of the presentation of the petition on 


* A. A. O. No. 435 of 1925. a znd February, 1927. 


LII] THE MADRAS LAW JOURNAL REPORTS. 137 


which it is made, are to be applied to S. 53, then the transac- 
tion in question is clearly within the section. If, on the other 
hand, the provisions of S. 28 (7) are not to be applied to S. 53 
then the transaction is out of reach of the Insolvency Court by 
reason of having taken place more than two years from the 
date of the adjudication. Now Mr. Lakshmanna frankly 
admits that there is one case of this Court Satkaranarayana 
Atyar v. Alagiri Aiyar (1) against him, which was a decision 
of a Bench consisting of Oldfield and Sadasiva Aiyar, JJ., 
under the old Provincial Insolvency Act (III of 1907), the word- 
ing of which however, as far as is material, is precisely the 
same as in the Act of 1920. There the learned Judges have 
held that having regard to S. 16 (6) of the Act of 1907 the 
adjudication referred to in S. 36 must be treated as made on 
the date of presentation of the petition in which the insolvency 
proceedings originated. Two other High Courts have, how- 
ever, apparently come to an opposite view, namely, the Bombay 
High Court, in Nagindas v. Gordhandas (2) and the Lahore 
High Court in Ghulam Muhammad v. Panna Ram (3). So 
that, what Mr. Lakshmanna asks us to do is that in view of 
these two decisions to refer the matter to a Full Bench to see 
if the decision of this Court already referred to in Sankara- 
Narayana Atyar v. Alagiri Aiyar (1) is correct or not. It 
has to be pointed out that the decision in Sankaranarayana 
Atyar v. Alagiri Aiyar (1) receives a further support from a 
recent case before Devadoss and Sundaram Chetti, JJ., 
Rangiah v. Appaji Rao (4). In that case the learned 
Judges came to the conclusion that the decisions of the 
Bombay and Lahore High Courts referred to above could not 
be supported. There is further the authority of the Calcutta 
High Court in Rakhal Chandra Purkait v. Studhindranath 
Bose (5) and of Sheonath Singh v. Munshi Ram (6) which 
supports the view hitherto taken in Madras. The Calcutta 
decision was under the old Provincial Insolvency Act, but, as 
already pointed out, the wording bf the two as regards this 
point is the same. The same remark will apply to the Allaha- 
bad case. Now a word must be said about the Bombay case 
which is relied on to cast a doubt on the soundness of the 
Madras decisions. The reasoning turns on the difference in 
language which undoubtedly exists between Ss. 53 and 54. The 
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learned Chief Justice of Bombay says that he cannot infer that 
owing to the difference in language in the two sections S. 53 
was intended to attract the provisions of S. 28 (7). He also 
seems to base his decision on S. 42 of the English Act which 
runs 

“any settlement of property . . . shall, ıt the settlor becomes bank- 
rupt within two years after the date of settlement, be void against the 
trustee in bankruptcy.” 
and the decision of Wright, J., is quoted in Ex parte 
Clough (7) to the effect that the words “becomes 
bankrupt” mean a date on which an available act of bankruptcy 
has been committed by the bankrupt. With great deference I 
do not see how this construction of the English Bankruptcy Act 
helps the construction contended for by the learned Chief 
Justice, because if the commencement of bankruptcy or an in- 
solvency is to be the date of am available act of bankruptcy it 
appears to me that that must occur at some time, however 
short, before the presentation of a petition in insolvency which 
must, if it is going to have any weight at all, be based on an 
allegation of an available act of bankruptcy or insolvency in 
this country. The learned Chief Justice seems to realise that 
harm and injustice might result from taking the opposite view, 
but he says that any such fear cannot provide sufficient grounds 
for interpreting the words in S. 53 otherwise than according 
to their clear meaning. It appears to me that the object of 
both Ss. 53 and 54 is really to decide (as in fact the heading 
at the top of S. 51 makes clear, i. e., what is the effect of insol- 
vency „on certain antecedent transactions by the insolvent) what 
property is to vest in the Receiver and it is clear that you must 
set some limit of time with respect to transactions which you 
are going to allow to be impeached on.the ground that they 
are in fraud of creditors and that the properties sought to be 
alienated ought in fact to form part of the assets of the insolv- 
ent which on his adjudicating pass to the Official Receiver of 
his estate. So that, if you are going to make the date of ad- 
judication the crucial test, as pointed out in Rangiah v. Appaji 
Rao (4) this may take place a very long time after not only 
the presentation of the petition but any act of bankruptcy com- 
mitted by the insolvent. In the face of two clear authorities 
in this Court and of the authorities mentioned in Calcutta and 
Allahabad, it seems to me quite clear that the provisions of 
S. 28 (7) are attracted to S. 53. I have not referred in detail 
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to the decision in Lahore, Ghulam Muhammad v. Panna Ram 
(3), which approves of Jokhan Singh v. Deputy Commissioner, 
Fysabad (8), a judgment by one of the Commissioners of the 
Nagpur Court disapproving of the body of authority which I 
have referred to, namely, Sankaranarayana Aiyar v. Alagiri 
Aiyar (1), Sheonath Singh v. Munshi Ram (6) and Rakhal 
Chandra Purkait v. S1dhindranath Bose (5). The learned 
Judges in the Lahore case observed that the act cannot be inter- 
preted with reference to what the framers of the Act intended 
to do and based their decision on the difference in the language 
of the sections. In face of all this authority in favour of the 
incorporation of S. 28 (7) in S. 53 I must say that, speaking 
for myself, I entertain no doubt as to the correctness of the 
Madras decisions reinforced as they are by the opinions of 
Calcutta and Allahabad and I see no reason for referring this 
case to a Full Bench. 


Now on the question of merits, the alienee is the brother- 
in-law of the insolvent. It is proved that attachments were 
about to be made on his property. The mortgage which is 
executed on old stamp papers is sought to be supported as far 
as consideration goes by several promissory notes, Exhibits 2, 
3 and 4. The promissory notes were in favour of the father 
of the mortgagee and the learned Judge comes to the conclu- 
sion that Exhibits 3 and 4 have beer ` -ently prepared for the 
purpose of showing consideration vı -cxmbit I. As to the 
amount of Rs. 250 said to have been borrowed by the respond- 
ent from R. W. 4, this witness states that the respondent told 
him that he was borrowing the money in order to lend to his 
brother-in-law. There is an entry in a Day Book, Exhibit 6; 
there is no entry in the corresponding ledger, Ex. G, the explana- 
tion being that the loan was paid off within a short time. This 
does not appear to me to be a satisfactory explanation and it 
was an explanation which was not accepted by the learned 
Judge. The insolvent and the respondent are both stated to 
maintain accounts. They are both Komaties and they are both 
persons carrying on business. The likelihood therefore is that 
they did maintain accounts, but their accounts are not forth- 
coming. The learned District Judge has come to the conclu- 
sion that Exhibit 1 was executed in hot haste in order to make 
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the attachment before judgment a nullity and in my opinion 
we have been shown nothing here on appeal or in the evidence 
which would enable one to say that he was not justified in com- 
ing to that conclusion. In my opinion the appeal must be dis- 
missed with costs. 

Curgenven, J. :—I agree and have very little to add to 
what my learned brother has said on the first point raised with 
regard to the applicability of S. 53 of the Provincial Insolvency 
Act. The question is whether the two years provided by that 
section should be reckoned from the date of the alienation up 
to the date of the petition or up to the date of the adjudication. 
For the former view we have specially been referred to Nagin- 
das v. Gordhandas (2).' The main ground for that decision 
lay in a comparison between the language of S. 53 and S. 54. 
There is no doubt that that is a consideration to be weighed, 
but having regard to the existence and terms of S. 28 (7) I 
do not think it can be called a conclusive test. The view that 
time should run up to the date of adjudication appears to me 
to have nothing in reason to recommend it. It seems incon- 
testable that the critical date should be, if not, as in English 
law, the point of time when the debtor becomes bankrupt, 
then at latest when the petition is filed. The length of the 
interval thereafter up to adjudication depends largely upon 
accidental circumstances which can have no logical connection 
with the conduct of the debtor up to the time when his affairs 
passed into the hands of the Insolvency Court. It is true that 
it is not for us to say what the law should be, but we are en- 
titled in case of doubt to reject an alternative which must lead 
to undesirable if not to anomalous results. The other alter- 
native is to read S. 28 (7) with S. 53, and for this course we 
have the authority of the judgments of two Benches of this 
Court, Sankeranarayana Aivar v. Alagiri Aiyar (1) and 
Rangiah v. Appaji Rao (4) besides the views of the Calcutta 
and Allahabad High Courts. I respectfully express my pre- 
ference for this view over that taken by the High Courts of 
Bombay and Lahore. 

With regard to the merits, the mortgage bond purported 
to have been executed on 26th July, 1920, but it was not regis- 
tered until the 30th. Notwithstanding the presence of a 
stamp vendor at the place of execution it was engrossed upon 
papers the stamps of which bore the names of third parties. At 
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about the same time, the creditor, P. W. 1, was taking steps 
to attach this property, which by then was the sole property 
remaining to the debtor The mortgagee was not only the 
debtor’s brother-in-law but he was also the junior member of 
the family to which he belonged. All these circumstances 
raise, I think, a strong suspicion that the document was got up 
for the purpose of defeating creditors, as they stood at the 
time, and accordingly it lies very strongly upon the insolvent 
to prove that it was executed in good faith and for considera- 
tion. The appellant relied upon certain promissory notes 
which certainly by themselves afford no proof as they might 
have been got up between himself and his brother-in-law at 
any time The oral evidence carries little weight, and there 
are only two pieces of documentary evidence which, I think, 
deserve any serious consideration. One of these is a post 
card, Ex. 5, which was written by the insolvent to the appel- 
lant in 1914. It no doubt contains a request to have Rs. 400 
ready for him, but it neither shows that Rs. 400 was actually 
lent nor that it found the subject-matter of either of the pro- 
missory notes. The most it may show is that there were 
money dealings. . The other piece of evidence is an account 
produced by R. W. 4 in order to substantiate a loan of Rs. 250, 
which he is alleged to have made to the mortgagee as part of 
the consideration under one of the notes. The learned Dis- 
trict Judge has discredited the evidence of this witness and of 
his account, but even assuming that the account entry is true 
and evidences a true loan, there is again nothing to show that 
this money was lent to the mortgagee for the purpose of 
making the loan. The parties are Komaties and their own 
failure to produce accounts is certainly not without significance. 
I agree that the onus to show that the transaction was in good 
faith and for consideration has not been discharged and that 
the Civil Miscellaneous Appeal should be dismissed with costs. 


Ne. Appeal dismissed. ' 
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_IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM. 


T. R. Kaliaperumal Naicker and others... Appellants* (De- 
fendants 3, 6 and 7) 


Y 


O. S. Ramachandra Aiyar, Official Receiver 
in I. P. No. 38 of 1919 on the file ot the 
Court of the District Munsif of 
Kumbakonam (ceased to be O. R.) and 
another ... Respondents (Plainh ff 
Sth defendant and substitute 
for the plasnisff). 

Provincial Insolvency Act (V of 1920), S. 29—Institution of suit 
against defendant after presentation of tnsolvency petition by him but 
before order of adjudtication—If defecttve—Subsequent addition of the 
Offictal Receiver as party-defendant—Limilation—Lunitation Act, S. 22— 
Leave of Court to institute suit not obtained—Effect—interim Recetver— 
Appointment of—Effect. N 

The owner of the equity of redemption in certain properties presented 
a petition to be adjudicated an insolvent on 16th November, 1920. A suit 
was filed on the mortgage on 26th October, 1921 ifmpleading this person 
as the defendant. On 20th December, 1921 the order of adjudication 
was passed. On 25th April, 1922 the plaintiff applied to tmplead the 
Official Receiver also as a defendant. 

Held (1) that the institution of the suit against the owner of the 
eqhity of redemption alone without the Official Receiver as a party was 
not defective as he was not an essential party to the suit in the sense that 
his absence would be fatal to the suit; (2) that there was no 
lihyitation . for the impleading of the Offcial Receiver and 
the suit was not barred under S. 22 of the Limitation Act; 
(3) that there was no necessity to obtain the leave of the Court for 
the institution of the suit as the suit was filed before the date of the 
order o ddjudication. 

O. 22 of the Civil Procedure Code deals with the devolution of 
interest by operation of law and not by act of parties. Though there, 
iş a rule dealing with the position of a plaintiff becoming an insolvent, 
there is no rule dealing with a defendant becoming an insolvent. S. 29 
of the Provincial Insolvency Act of 1920 provides for such a case. 

“ The filing of a suit prior to the adjudication must be regarded out- 
side the purpose of the Insolvency Act with reference to the provisions 
of S. 28 (2) of the Act and the bringing in of the Official Receiver as a 
party to the suit is merely a matter of compliance with such orders as the 
Court may pass under S. 29 of the Act. 

, The'order of appointment of #Herim Receiver has not got the same 
effect as the vesting order or the order of adjudication. 


*S A No. 8&1 of 1925. Ist February, 1927. 
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Second Appeal against the decree of the Court of the 
Subordinate Judge of Kumbakonam in A. S. No. 37 of 1924 
presented against the decree of the Court of the District Mun- 
sif of Kumbakonam in O. S. No. 606 of 1921. 


Watrap S. Subramania Atyar for appellants. 


R. Kuppuswams Atyar for respondents. 
The Court delivered the following 


JupGMEnt :—The facts of this second appeal may be 
stated as follows:—The first defendant Somu Asari executed a 
deed of mortgage, Ex. A, on 27th October, 1907 in favour ot 
one Govinda Asari for Rs. 100 payable in two years with inter- 
est at 12 per cent. per annum and a higher interest in detault. 
Govinda Asari, the mortgagee, died on 19th August, 1914, 
leaving two sons, Amirthalinga Asari and Chinnasami Asari. 
In a partition between the sons the suit debt fell to the share of 
Amirthalinga Asari. He was declared an insolvent and his 
properties vested in the Official Receiver of Tanjore who files 
this suit for recovery of money due on the mortgage deed. The 
suit was filed on 26th October 1921. The suit was originally 
filed against four defendants and we may ignore the fourth 
defendant for the present. The second defendant purchased 
the property from the 1st defendant. The 3rd defendant again 
purchased the property in execution of a decree against the 
énd defendant. The 3rd defendant filed an application for 
being declared an insolvent on 16th November, 1920. Under 
S. 20 of the Provincial Insolvency Act, the Official Receiver was 
appointed imiertm Receiver on 17th January, 1921. On 20th! 
December, 1921, an adjudication order was passed. On 25th 
April 1922 the plaintiff applied that the Official Receiver of 
Tanjore in the capacity of a Receiver of the estate of the 3rd 
defendant should be made a defendant and he was accordingly 
made the 5th defendant. The only point raised in the Lower 
Appellate Court and argued before me is whether the suit is 
barred by limitation by reason of the 5th defendant being 
impleaded in the suit on 25th April, 1922, which was moreethan 
12 years from the date when the cause of action arose. Mr. 
Watrap S. Subramania Aiyar who appears for the appellants 
` relies on S. 28 (7) which says that an order of adjudication shall 
relate back and take effect from the date of the presentation of 
the petition on which it is made. He contends that the effect 
of the order of adjudication and the vesting order which 
followed is that it must be taken that the adjudication and the 
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vesting were made on 16th November, 1920, the date of the 
application, and if the suit was filed after that date without 
the Official Receiver as a party it was defective, and as the 
defect was cured by bringing him as a party on 25th April, 
1922 the suit is barred under S. 22 of the Limitation Act. 


Order 22 of the Civil Procedure Code deals with the devo- 
lution of interest by the operation of law and not by act of 
parties. Though there is a rule dealing with the position of a 
plaintiff becoming an insolvent there is no rule dealing with a 
defendant becoming an insolvent. If there is no provision of 
law then the case of the defendant becoming an insolvent is 
strictly like any other case of devolution. The Official Receiver 
in insolvency may be regarded as a continuation of the origina! 
defendant. If the suit was filed prior to the order of adjudica- 
tion, the only possible person who can be made defendant is 
the party himself, and all that can be done is, that if he is 
declared an insolvent afterwards, to bring as a party the Offi- 
cial Receiver on whom the interest has devolved, if one so 
chooses. But now, Act V of 1920, S. 29 provides for the case 
of a defendant who has been adjudicated an insolvent. S. 29 


_ Bays: 


“Any Court in which a suit or other proceeding is pending against a 
debtor shall, on proof that än order of adjudication has been made 
against him under this Act, either stay the proceeding or allow it to 
continue on such terms as such Court may impose.” 

If the Court allowed the suit imposing some further terms it 
can progeed only on those terms being complied with. If the 
Court insisted on the Official Receiver being brought in as a 
defendant the Official Receiver will have to be brought in. But 
he will, have to be brought in not because he is an essential 
party to the suit in the sense that his absence is fatal to the 
suit and if he is impleaded at a later date the suit will be regard- 
ed as filed on that date, but because of the provisions of S. 29 
of the new Act. The suit was rightly filed on 26th October, 
1921, and there is a devolution of interest on the Receiver who 
is merely a continuation of the original defendant. S. 28 (7) 
must be read in conjunction with Ss. 28 (2) and 29. S. 28 
(2) says that, 1f suits or legal proceedings are taken after the - 
order of adjudication they shall not be commenced except with 


' the leave of the Court on such terms as the Court may impose. 


But we are not concerned here with a suit filed after the order 
of adjudication. The present suit was filed before the order 
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of adjudication and as it was then filed, it was properly filed and 
not defective. The appellant contends that the plaintiff had 
not obtained the leave of Court for the filing of that suit. Mr. 
Subramania Aiyar refers me to a number of cases under S. 28 
(7). Most of these cases had to do with the effect of dealings 
by the insolvent in the interval between the application and 
adjudication. For instance, in Sheonath Singh v. Munshi 
Ram (1) it was held that alienations by the insolvent are not 
valid against the Official Receiver. The effect of S. 28 (7) 
was correctly described there. The actual sections referred to 
there are the corresponding sections of the old Act. 

“No vesting takes place until an order of adjudication is made. It 
is the making of the order of adjudication which vests the property and 
only upon such an order being made can any vesting take place at all. 
But once the order ıs made the effect created by it is, by a legal fictior, 


taken to relate back to the presentation of the petition or in other words 
the commencement of the insolvency.” 


For all purposes of the Insolvency Act this fiction has to 
be used and it is a very useful fiction; but outside those pur- 
poses it has no place. The filing of a suit prior to the adjudi- 
cation may be regarded outside the purpose of the Insolvency 
Act with reference to the provisions of S. 28 (2). The deci- 
sion in Subramanta Atyar v. Ramakrishna Aiyar (2) relates 
to a case where a suit was’ led after adjudication. There the 
learned Judges referred * „e order dating back to the petition. 
All the other cases referred to by Mr. Subramania Aiyar are 
not cases relating to insolvency but generally cases on the effect 
of a party being brought in at a later stage of the suit tvhen the 
suit was defective without the presence of the party earlier. 1 
do not think that those cases have anything to do with the 
matter before me. To hold otherwise would be to lay down a 
rule of law which would be impossible for one to comply with. 

The second point raised by Mr. Subramania Aiyar is that 
the Recetver ought to have been made a party at least on 20th 
December, 1921. But once it is held that the suit was rightly 
fled on 26th October, 1921 and the bringing in of the Official 
Receiver is merely a matter of compliance with such orders as 
the Court may pass under S. 29 of the Insolvency Act, the fact 
that he might have been brought in December, 1921 and not in 
April, 1922 makes no difference. There is no rule of limita- 
tion governing the application to bring the Official Receiver as 


1. (1920) IL R 42 A 433. 2. (1920) 16 L W 43. 
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a party. Directions of Courts under S. 29 are the only matters 
that can govern the procedure in regard to the bringing in of 
the Official Receiver as a party. 

The third contention of Mr. Subramania Aiyar is that as 
the interim order was passed on 17th January, 1921 the proper- 
ties vested in the Official Receiver on that date and as the suit 
was filed 9 months after that date, the Official Receiver could 
have been made a party. But the order of the appointment of 
the interim Receiver has not got the same effect as the vesting 
order or the order of adjudication. The effect of the appoint- 
ment of an interim Receiver is that he will have such of the 
powers conferrable on a Receiver appointed under the Code of 
Civil Procedure, 1908, as the Court may direct. Ex. VI, which 


- is the order appointing the Official Receiver as the interim 


Receiver, shows that he was appointed as tmtertm Receiver only 
for the purpose of realisation of the assets of the insolvent, to 
collect the rents and debts due to the insolvent and for similar 
other purposes. But the properties themselves do not vest in 
the Official Receiver by reason of such an tntertm order. There- 
fore the contention of Mr. Subramania Aiyar fails. 

The result is the decision of the Lower Appellate Court 
is right and the second appeal is dismissed with costs. 

N-S; Second Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI. 
Kumarappa` Chettiar and others ...  Petitioners* im 


both (Petstitoners) 
v. 
Podisal and another bea Respondents. 

Madras Estates Land Act, Ss 73 to 75—Appratsement  proceeding— 
Jurisdiction to ingmre mto—Demal by tenants of landlord's right to collect 
‘melwaran not per se sufficient to oust—S. 205—Powers of Collector under 
—Limits of. 

A mere denial by the tenants of the landlord’s right to collect melwa- 
ram wil not oust the jurisdiction under Ss. 73 to 75 of the Estates Land 
Act of the Deputy Collector to make an inquiry. 

The powers of the Collector under S. 205 of the Estates Land Act 
are limited and he cannot go into the weight of the evidence or decide the 
matter as if it was an appeal on the facts to him. He can interfere if he 
considers that there has been a miscarriage of justice. 

Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 


~ *#C RP Nos. 1364 and 1366 of 1925. 1Ith March, 1927, 
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the decretal orders of the Court of the District Collector of 
Tanjore in R. P.-Nos. 42 and 44 of 1925 preferred against the 
decretal orders of the Court of the Deputy Collector of Pattu- 
kottai Division in Miscellaneous Applications Nos. 62 and 64 of 
1925 respectively. 

B. Sttarama Rao for petitioners. 

S. Muthiah Mudalier for respondents. E- 

The Court delivered the following 


JUDGMENT :—This Civil Revision Petition arises out of an 
order passed by the Collector under S. 205 of the Madras 
Estates Land Act on a revision filed before him from an 
appraisement proceeding by the Deputy Collector under Ss. 74 
and 75 of the Act. The points for decision before the Collector 
were, first of all, whether the application on the facts found by 
the Deputy Collector would lie under S. 74 of the Act, and 
whether the applicant was the person entitled to ask for the 
appraisement assuming that the facts were in existence which 
would entitle the landlord to invoke S. 74. The Deputy Col- 
lector heard the evidence and allowed the application of the 
petitioner here. The Collector in revision was of opinion that 
the applicant was not entitled to file the application but he 
set aside the order of the Deputy Collector in respect of certain 
of the lands referred to in the order on the ground that the 
tenants denied that the landlord had any right to collect mel- 
waram and that this mere denial puts an end to the power of 
the Deputy Collector to act under S. 73 of the Estates Land 
Act. I think the Collector is clearly wrong in the view that a 
mere denial by the tenants ousts the jurisdiction under Ss. 73, 
74 and 75 of the Deputy Collector to make an enquiry. This 
part of the order is not supported by the respondent. The 
powers of the Collector under S. 205 are limited and he can- 
not go into the weight of the evidence or decide the matter as 
if it was an appeal on the facts to him. S. 205 gives him power 
to act only if the Revenue Officer appears to have exercised a 
jurisdiction not vested in him by law or to have failed to.exer- 
cise a jurisdiction so vested or while acting in the exercise of 
his jurisdiction to have contravened some express provisions 
of law affecting the decision on the merits or where such a 


contravention has produced serious miscarriage of justice. I” 


think it is clear that before the Deputy Collector can act it must 
be shown that the petitioner was entitled to apply for appraise- 
ment and if on the facts proved before him sucha right 
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is not proved the obvious course on revision 
would be to set aside the order as being one passed by the 
Deputy Collector without jurisdiction. 

Mr. Muthiah Mudaliar argues ‘that the right of the peti- 
tioner has not been proved on the evidence on record. I think 
that this petition ought to go back to the Collector for the pur- 
pose of ascertaining whether in his view the petitioner has prov- 
ed his right to come before the Deputy Collector for appraise- 
ment. If there is no evidence to support his right the order on 
the revision petition of the Collector would be to allow the revi- 
sion if he considers that there has been a miscarriage of justice. 
If the petitioner is found to be entitled to apply for appraise- 
ment it is clear that a mere denial by the tenants would not 
affect his rights. I set aside the order of the Collector and 
remand the petition to him for disposal in the light of the above 
observations. It is also contended that the Collector has not 
dealt with the other grounds raised before him in revision and 
the Collector will decide all the points raised. Costs will abide 
and follow the result 

Ae Sw V: Order set aside: Petition 

remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLER. 
The Secretary of State for India in 
Council ade ...  Appellan?® (Defendant) 
v. 
P. A. Madurai Chetty and another ... ... Respondents 
(Plaintif and nil). 

Salt Act—S 85, Rules franted under—Duty payable by  licensee—En- 
hancement of, between date of order for removal and that of acttal re- 
mopval—Licensee’s liabtltty for enhanced duiy—Defictency tf recoverable 
wider S. BA of Act i 

The respondent, a licensee of salt, applied on 27th February, 1923 for 
permission to remove the salt, paid the duty at the rate then current and 
got orders for delivery. He did not remove the salt till lst March, by 
which time, however, the duty had been doubled. 

Held, that under the Rule framed under S. 85 of the Salt Act the res- 
pondent was bound to pay the enhanced duty, notwithstanding that the 
delay in the removal was due to the restrictions imposed by the Commis- 
sioner on the hours of removal. 

Held further, that the deficient duty was recoverable under S. 84 of 
the Act. 

C. C. C. A. No. 14 of 1918 dissented from 
~ C CCA No. 57 of 1925. Sth January, 1927. 
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Appeal against the decree of the City Civil Court, Madras, 
in O. S. No. 235 of 1924. 


The Government Pleader for appellant. rrr 
V. S. Narasimhachart for respondents. 


The Court delivered the following rax 


JUDGMENT :—The appellant in this case is the Secretary 
of State for India. The respondent was the transferee of 
800 imaunds of salt belonging to a licensee named Chengalraya 
Chetty. On 27th February, 1923, he applied for permission 
to remove the salt, paid the duty of Rs. 1,000 at the rate then 
current of Rs. 1-40 per maund and got orders for delivery. 


The salt was, however. not removed till lst March, by which 


time the duty had been doubled. By a rule framed under S. 85 
of the Salt Act, the duty payable is that in force on the date of 
removal. The respondent was called upon to pay the defi- 
cicnt duty of Rs. 1,000 but refused to do so. Coercive steps 
were taken against him under S. 84 of the Act, whereupon he 
paid. He then sued to recover the sum of Rs. 1,000 phus in- 
terest and obtained a decree from the City Civil Court. 


As I understand the Lower Court’s reasoning, it proceed- 
ed on some ground of supposed hardship of which the respond- 
ent had been the innocent victim. For reasons which do not 
appear and as to which it is idle to speculate, the Commissioner 
issued instructions on 23rd February that the hours of removal 
should be restricted to four a day. The Lower Court thought 
that but for the restriction, the respondent could have removed 
his salt on 27th or 28th February, and that he should, not be 
penalised for a delay for which he was not responsible. That 
seems to me to be entirely beside the point. A perfectly valid 
rule had been framed under S. 85 of the Act, laying down that 
the duty payable ts that in force at the time of removal. The 
respondent cannot escape from the operation of that rule by 
alleging that, but for certain restrictions, he might have remov- 
ed the salt earlier. The restrictions were not designed to pre- 
judice him in particular. They were imposed, presumably, for 
general administrative purposes by an authority competent to 
impose them. They may have caused a delay for which the 
respondent has to suffer, but the rule is there and he cannot 
avoid its effect. The Lower Court relied on the riling report- 
ed in Brito v. The Secretary of State for India in Council (1). 
It does not appear from the facts of that case whether there 
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was a rule in force in Bombay similar to the one with which 
we are now dealing. I agree that the respondent, when he 
paid the old rate of duty, acquired a right to remove the salt, 
but -if the rate was enhanced before removal, the rule is clear 
that he had to pay at the enhanced rate. I find on the first 
issue that the respondent was bound to pay duty at the enhanc- 
ed rate. 

The Lower Court was further of opinion that the authori- 
ties were not entitled to resort to coercive processes against 


the respondent under S. 84 of the Act. It relied on an un- 


reported decision of a Bench of this Court in C. C. C. A. 
No. 14 of 1918, which held that the charges referred to in 
S. 43 of the Act carried no personal liability and could not be 
recovered under 84. With great respect I am unable to tollow 
that decision. S. 43 is statedly subject to rules framed under 
S. 85. Rule 81 imposes on the licensee (and consequently on 
his transferee) the liability to pay the duty in order to get an 
order for delivery. If the duty is not paid, it is due from him 
and recoverable, in the first instance, from any money owing 
to him by the Commissioner or from any salt belonging to him 
that may not have been removed. Failing recovery in either 
of those ways, it is recoverable as an arrear of land revenue. 
I find that the deficient duty was recoverable from the oe 
ent under S. 84 of the Act. 

The appeal is allowed, and the suit is dismissed with costs 
throughout. 

A. S. V. Appeal alowed. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sır Victor Murray Coutts TROTTER, Kt., 
Chief Justice, Mr. Justice BEASLEY AND Mr. JUSTICE SRINI- 
VASA AIYANGAR. 


Bhavirisetti Lakshminarasimham ... Appellant* (Petitioner) 
v. 

Vetcha Lakshminarasimham and others... Respondents 

(Respondents). 


Civi Procedure Code, O 21, R. 53—Atachinent of decree passed by 
another Cosri—W hen becomes complete—Notice to judgmentdebtor under 
cl. 6—If necessary to make the attachment come into force. 

The notice under O. 21, R. 53 (6) of the Civil Procedure Code to the 
judgment-debtor of the attached decree is not necessary before the attach- 
ment of the decree under R. 53 comes into force. 


oy AAA o. 102 o À Sth January, 1927. 
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Kuppusamt Aiyar v Kuppusami Aryar, (1918) 24 M L T 495 referred 
to. i 
Nagu Reddtar v. Veerappa Mudaliar, (1920) 13 L W 34 distinguished 


Appeal against the Order of the Court of the Subordina 
Judge of Guntur, dated the 29th January, 1924 in Appeal No. 3, 
of 1924 preferred against the Order of the Court of the Addi»; 
ional District Munsif of Guntur, dated the 3rd February, 1923 
in E. P. No. 62 of 1922 in O. S. No. 327 of 1921. 

B. Somayya for appellant, TSV 

Ch. Raghava Rao for 3rd and 4th respondents. 

The Court (Wallace and Madhavan Nair, JJ.) made the 
following 

ORDER OF REFERENCE TO A FuLL BencH :—The question 
for decision in this appeal is simple, but the answer is difficult. 
The question is, when does an attachment under O. 21, R. 53, 
Civil Procedure Code, by a Court of a decree passed by another 
Court become operative and bring the provisions of S. 64, 
Civil Procedure Code, into force? R. 53 is so loosely drafted 
that we can see no less than six possible answers to this question: 
(1) when the attaching Court signs the notice under R. 53(1) 
(b); (2) when it actually issues that notice; (3) when that 
notice reaches the Court which passed the decree; (4) when the 
notice prescribed by sub-section (6) to be given to the judgment- 
debtor is signed; (5) when that notice is issued, and ’ hen 
that notice is served on the judgment-debtor or given to .. >. 
Answers (1) and (4) may be dismissed at once. It has never 
been held by this Court and would be contrary to common sense 
to hold, that a mere signing without promulgation or issue of 
the order or notice can operate to effect an attachment. Answer 
No. (2) also seems opposed to common sense. If the Court 
which passed the decree is to be prohibited from doing some- 
thing, the natural commencement of the prohibition would be 
the time when the prohibition reaches it and it is aware of the 
prohibition. Until it is aware of the prohibition there is no 
reason why it should stay its hand. As to No. (3), the main 
question is whether the rule contemplates that the order of 
attachment does not become operative until the notice spoken 
of in sub-section (6) should also have gone out, that is, whe- 
ther the attachment is effected by the receipt of a notice under 
sub-section (1) (b) by the Court which passed the decree plus 
the giving of a notice under sub-section (6) to the judgment- 
debtor. If the answer is “no” then answers Nos. (5) and 
(6) do not arise. If the answer is “yes,” then they have to 


y 
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a 
be further considered. We shall, therefore, direct our atten- 
tion first to this point. 

i: The language of the rule is, the attachment shall be made 
by the issue to the Court which passed the attached decree “of 
a notice by the Court which passed the decree sought to be 
executed,” and textually implies that when that notice is issued, 
(or is, as we hold, received by the Court which passed the attach- 
ed decree) the attachment is “made,” that is, takes effect. But 
there is a good deal to be said for the argument that the rule 
has to be read as a whole, and that when the rule also pres- 
cribes other necessary proceedings to be carried out, these also 
shave to be carried out before the attachment takes effect. Rule 
54, for example, says that the attachment shall be made by an 
order prohibiting the judgment-debtor from doing so and so, 
and it also goes on to say that that order “shall be proclaimed,” 
and it has been held, and, if we may say so with respect, rightly 
held, by this Court that until the order has been so proclaimed 
the attachment does not take effect (Ramanayakudu v. Boya 
Pedda Basappa (1) ] which has been approved in a Full Bench 
ruling in Sinnappan v. Arunachalam Pillai (2). In the 
Division Bench ruling the learned Judges say that “We think 
oe in order to make the order prohibitive, the person prohibit- 
ed'must have the opportunity afforded by the publication men- 
tioned in clause 2 of rule 54 of knowing that he is so prohibit- 
ed.”’—[ Note.—We have looked up the original record and find - 
that the word ‘‘application’”’ as printed is a misprint for “‘publi- 
cation” |. So that, before the attachment under S. 54 becomes 
operative, the prohibition must have been brought to the notice 
of the person prohibited. 


This principle will not, however, carry us further than 
this, that when it is laid down that an attachmeent has to be 
made by a prohibitory order, that attachment takes effect from 
the time when that order is brought to the notice of the person 
prohibited. Under R. 53 the attachment is made by a prohibi- 
tory order to the Court which passed the decree and it would 
not come into effect therefore until that order has reached the 
Court. But the rule does not go further and say that the 
notice to the judgment-debtor under sub-section (6) is a part 
of the machinery by which: the attachment is to be made. That 
sub seen speaks of a separate notice for which a special 


1. (1919) TL R42 M 565 : 36 ML J 284. 


oe 2. (1919) IL R 42 M 844 : 37 ML J 375, 
rate 
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application ad hoc.is to be made and which is not said to be 
requisite before the attachment is made. A point worth not- 
ing is that though sub-section (6) was a new introduction 
into the Code of -1908 no form of notice under it has been add- 
ed to the forms at the end of the first schedule. The essence 
of the attachment under R. 53 appears to be the prohibitory 
order to the Court which passed the decree, and not any notice 
either to the decree-holder or to the judgmentdebtor of the 
attached decree, and the Court which passed the decree, on re- 
ceiving the prohibitory order, is bound to refuse to execute 
the decree for the benefit of the decree-holder of the attached 
decree. On receipt of that probibitory order by the Court 
which passed the decree, the attachment takes effect, and it 
follows from S. 64 that then no payment made by the judgment- 
debtor of the attached decree to the decree-holder shall be re- 
cognised as against the claims of the attaching decree-holder 
under the attached decree. In this view sub-section (6) would 
seem to be not only superfluous but misleading, and this is a 
strong argument against it. 

The language of the sub-section certainly warrants a con- 
tention that if payments and adjustments of the attached decree 
made by the judgmentdebtor after receipt of the notice under 
it shall not be recognized by any Court, then such payments 
or adjustments made before the receipt of the notice should be 
recognized. But such an interpretation would obviously con- 
flict with S. 64, if the attachment is effected as soon as the 
notice under sub-section (1) is served on the Court which pass- 
ed the decree. It may be that sub-section (6), which ‘is a new 
sub-section, was introduced with reference to R. 2 of O. 21. 
See Gopal Nanashet v. Joharimal and Dada Balshet v. Johari- 
mat (3). If the sub-section were not there, then the judgment- 
debtor of an attached decree making a payment at any 
time under the attached decree could claim that that payment 
should be recorded and certified under R. 2 and therefore should 
be recognized by the Court. 

On the other hand, to hold that the attachment has no ‘effect 
until the notice in sub-section (6) had been served on the judg- 
ment-debtor of the attached decree, would imply, first, that 
under R. 53, cl. 2, the Court which passed the decree could go 
on executing it for the benefit of the attaching decree-holder 
although there was no attachment in force, and secondly, that 


3. (1891) IL R16 B 522, 
R—20 . 
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the Court which passed the decree, which had received a prohi- 
bitory order that it was not to allow execution of the decree, 
would nevertheless be bound to execute it unless and until a 
notice under sub-section (6) had been given to the judgment- 


- debtor. These are absurd positions for the Court to be put 


in. It is argued that if the judgment-debtor of the attached 
decree comes to the Court which passed the decree and endea- 
vours to make a payment under the decree to his own decree- 
holder the Court itself would bring the attachment to his notice, 
and therefore he would have had notice of it. But that would 
not be a compliance with sub-section (6) because the notice 
there has to be one made on an application by the attaching 
decree-holder. Further, sub-section (6) does not say that 
any notice is to go to the decree-holder of the attached decree, 
and if he applies to execute his decree, the Court, which ex hy- 
pothess has received an order prohibiting if from executing, 
nevertheless, would have to execute it, unless and until it is 
informed that the attaching decree-holder has taken out in the 
Court making the attachment the notice under sub-section (6). 
That again seems an absurd position. Again the decree-holder 
and the judgment-debtor of the attached decree might go on 
adjusting the decree out of Court. That decree-holder hear- 
ing that there has been an attachment and therefore that he is 
not going to get any benefit for himself from the decree might 
even give up his claims under the decree out of Court and de- 
clare the decree satisfied, although there was a prohibitory 
order to the Court which passed the decree directing that the 
decree shall not be executed. On the other hand, it seems 
anomalous that a prohibitory order known e+ hypothesi only 
to the Court which passed the decree and not to the parties to 
that decree should operate to bar payments or adjustments of 
the decree even out of Court, and it has to be admitted that 
in most other attachments under O. 21 some form of 
information of the prohibitory order to the party prohibited is 
provided for. 


Of reported rulings directly on the point there are very 
few in this Court: in fact, we have traced only two and these 
are directly at variance. In Kuppusami Atyar v. Kuppusand 
Atyar (4), a Bench of this Court has held that a notice under 
stib-section (6) is not necessary for the effectual completion 
of the attachment. In Nagu Reddiar v.Veerappa Mudaliar (5), 


4. (1918) 24 M L T 495. 5. (1920) 13 L W 34. 
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a single Judge deliberately refused to follow that view. We 
are ourselves inclined to adopt the view in Kuppusams Aiyar 
v. Kuppusami Atyar (4), but recognizing that this is a point 
which must probably arise as an every-day occurrence in exe- 
cuting Courts, we think that it is necessary to refer the matter 
for the decision of a Full Bench. We accordingly do so, the 
question referred being, “Is the notice under R. 53 (6) to the 
judgment-debtor of the attached decree necessary before the 
attachment comes into force?” The Full Bench might also 
suggest if they think fit that R. 53 be amended so as to make 
it plain what it actually means. A notice to the decree-holder 
of the attached decree would probably meet the case better 
than a notice to his judgment-debtor. 

B. Somayya for appellant. 

Ch. Raghava Rao for 3rd and 4th respondents. 

The Court expressed the following 

OPINION :—The question referred to the decision of the 
Full Bench in this case is as follows: “Is the notice under R. 53 
(6) to the judgment-debtor of the attached decree necessary 
before the attachment comes into force?’ The learned Judges 
who made the reference have also added “The Full Bench 
might also suggest if they think fit that R. 53 be amended so 
as to make it plain what it actually means. A notice to the 
decree-holder of the attached decree would probably meet the 
case better than a notice to his judgment-debtor.” 


The question propounded refers to R. 53 (6) of O. 21 
of Schedule I, Civil Procedure Code. The learned -Judges 
who have made the reference appear to have thought that there 
was a conflict of view between the decision in the case of 
Kuppusams Atyar v. Kuppusams Aiyar (4) and that in Nagu 
Reddiar v. Veerappa Mudaliar (5). We do not understand 
the learned Judge in the latter case to have expressed any 
opinion with regard to the question of coming into force or 
completion of the attachment. It seems to us quite clear that 
that decision was based entirely on the construction of cl. 6 of 
R. 53 of O. 21, Civil Procedure Code. It is not however 
possible to agree with the view of Abdur Rahim, J, in tbe 
former case at page 497 that the words in the said clause 
“either through the Court or otherwise” refer to payment or 
adjustment and not to notice. The interpretation placed by the 
learned Judge on those words is opposed to all cardinal rules of 


4, (1918) 24 M L T 495, 5, (1920) 3 L W 34. 
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construction. We are satisfied that the provision made in 
R. 53 (6) is only a special case of the application of a well- 
known principle of justice and equity intended for the protec- 
tion of parties to a bona fide transaction without notice. C1.6 
above referred to has, in our judgment, nothing whatever to do 
with the completion or non-completion of the attachment or its 
coming into’ force. 

Mr. Somayya for the appellant contended before us that 
cl. 6 should be confined to the invalidation of payments and 
adjustments made by the judgment-debtor under the decree 
attached after receipt by him of the notice and cannot be held 
by implication to validate such payments or adjustments made 
before the receipt of such notice. It is impossible to accede to 
such a contention. Indeed Mr. Somayya himself shrank from 
saying that actual payments in cash were not to be protected, 
but contended that adjustments stood on a different footing. We 
see no logic in this; provided they were made in good faith and 
without notice, payments and adjustments must stand or fall 
together. The necessary implication of the provision in cl. 6 
of R. 53 is that it is only after the judgment-debtor under the 
attached decree receives either through Court or otherwise notice 
of the order of attachment that any payment or adjustment made 
by him to his decree-holder will not be recognised by the Court 
and that therefore, if such judgment-debtor should in ignorance 
of such attachment have made any payment or adjustment, it 
should be regarded as a payment'or adjustment properly made 
tinder the decree to the rightful person. No question can in 
such a case arise with regard to any payments not really made 
or any adjustments not bona fide effected. We are inclined to 
agree with the view taken by Abdur Rahim, J., in Kuppusami 
Aiyar v. Kuppusami Aiyar (4), that notice to the judgment- 
debtor of the attached decree under R. 53 (6) is not necessary 
for the purpose of completing the attachment and that the attach- 
ment is complete before any such notice is issued. R. 53 (1) 
proyides that the attachment of a decree shall be made, if the 
decree sought to be attached was passed by another Court, then 
by the issue to such other Court of a notice in the terms therein- 
after referred to. There is no room for any doubt or ambi- 
guity in the language employed. The expression “by the issue 
to stich other Court of a notice” is apt and sufficient to indicate 
that for the making of the attachment the notice should be to 


4, (1918) 24 ML T 495, 
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the Court which passed the attached decree. It cannot of course 
be contended that the moment a mere order of attachment is 
passed by the Court seeking execution the attachment becomes 
complete. The Code undoubtedly contemplates in all cases of 

attachment some kind of service or posting or publication or 
‘proclamation for the purpose of effectuating an attachment and 
in the case of the attachment of a decree the form of effectua- 
tion provided is the service of notice on the Court 
which passed the attached decree. The decision 
of the Full Bench in Sinnappan v. Arunachalam Pilhas (6), pro- 
ceeded on a construction of R. 54 of O. 21 and only held 
that the proclamation prescribed in clause (2) of the rule was 
the mode in which the attachment ordered should be effected. 
The conclusion was based on the collocation of the clauses in the 
rule and the necessity in every case of the order made being 
served or promulgated. With reference to R. 53 we are unable 
to regard the provision in cl. 6 for notice as a pre-requisite for 
the completion of the attachment. But though on general 
principle after completion of the attachment any dealing in re- 
gard to the attached property is forbidden it does not follow that 
persons who act bona fide without notice should in no case be 
protected. It has been strenuously contended by the learned 
vakil for the appellant that S. 64, Civil Procedure Code, pro- 
vides that “when an attachment has been made, . .. . any 
payment to the judgment-debtor of any debt, dividend or other 
monies contrary to such attachment, shall be void as against all 
claims enforceable under the attachment.” But the rules in 
the First Schedule of the Procedure Code are under térms of 
S. 121, Civil Procedure Code, made part of the Code itself and 
it therefore follows that cl. 6 of R. 53 merely provides an ex- 
ception to the general rule embodied in S. 64. If therefore in the 
present case it has been found, as it appears to have been, that 
the judgment-debtor of the attached decree had no notice of the 
order of attachment at the time when the payment and adjust- 
ment pleaded were made, then it follows that even though the 
attachment had already become complete and effective, the pay- 
ment and adjustment should be recognized by the Court and the 
question whether or not the notice provided for in cl. 6 is 
necessary for the attachment being complete or coming ‘into 
force, does not directly arise. But the question has been re- 
ferred to our decision and we think that it logically follows 


6. (1919) IL R 42 M 844 : 37 ML J 375 (F B). 
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from what we have said that the notice to the judgment-debtor 
referred to in R. 53 (6) of O. 21, Civil Procedure Code, is 
not necessary to make the attachment come into force. In the 
view we have taken R. 53 (6), Civil Procedure Code, is quite 
plain nor do we regard it as necessary or useful to suggest the 
desirability, by any new rule, of providing for notice to the 
decree-holder of the attached decree, because to do so would 
only be to afford further time and opportunity for fraudulent 
dealings with regard to attached decrees. 
NoD: Reference answered tn the negative. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal.’| 
PRESENT :—Lorp PHILLIMORE, Lorb DARLING, MR. 
AMEER ALI AND SIR LANCELOT SANDERSON. 


Narayan Das Khettry, since deceased ... Appellant* 
V. 
Jatindra Nath Roy Chowdhury and others ... Respondents. 
Sale for revenue—House standing on the lamd—Acquisition—Claim to 
compensation momes awarded for the  hosse—Application of marun 
“quicquid plantatur solo, solo cedit"—Definition of the word 
“estate” —Principles for apportionmeni—Bengal Act XI of 1850-—Land 
Acqmisition Act (I of 1894). 
H) Plaintiff purchased a holding sold for arrears of Government revenue 
under the provisions of Bengal Act XI of 1859. At the time of pur- 
chase a house stood on the land. Defendants’ predecessor was the pro- 


-prietor of the holding. Subsequently the land was acquired under the 


provisions of the Land Acquisition Act, 1894. Plaintiff claimed the 
compensation monies awarded for land and building. The defendants 
contended that the sale had not passed title to the building, and claimed 
the amount awarded for the house. 

Held (1) that in India the maxim in English law, vir, “quicquid 
plantatur solo, solo cedit” has at the most only a limited application. 
Tkakoor Chunder Poramantck v.Ramdhone Bhuttacharjee, (1866) 6 WR 
228 approved; (2) that the word “estate” defined in Bengal Act VII of 1868 
which is to be read with and taken as part of Bengal Act XI of 1859, must 
be taken to have a more limited meaning than it would have in English 
law, and the Government’s power of sale, prima facie, is limited to the 
land; (3) that accordingly the ownership of the building did not pass 
to» the plaintiff by reason of the revenue sale, and (4) that 
in order to determine the question whether the defend- 
ants were entitled to the compensation monies awarded in respect of the 
building, or to what, if any, portion of such money, it would be necessary 


*P C Appeal No. 41 of 1926. 21st March, 1927. 
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to consider what would have been the position of the respective rights of 
the parties after the sale, if no acquisition had taken place under the 
Land Acquisition Act. Maharaja Surja Kanta Acharjya v. Sarat 
Chandra Roy Chowdheri, (1914) 18 Cal W N 1281, 1285 (P C) followed. 


Case remanded for decision on apportionment. 
Decree of the High Court varied. 


Appeal from a decree of the Calcutta High Court varying 
a decree of the Subordinate Judge of 24 Parganas. 

The facts are stated in the judgment reported below. 

Sir George Lowndes, K. C. and Dube for appellant 
referred to Act VII of 1868, Act XI of 1859 and the General 
Clauses Act, 1897, S. 3 (25) and S. 4 and cited Thakoor 
Clunder Poramanick v. Ramdhone Bhuttacharjee (1), 
Shib Doss Banerjee v. Bamun Doss Mookerjee (2) and Ram- 
koomar Sen v. Mohesh Chander Sen (3). 

Durme, K. C. and Kenworthy Brown for respondents 
cited Collector of Trichinopoly v. Lekkamani (4), Maharaja 
Surja Kania Acharjya v. Sarat Chandra Roy Chowdhuri (5) 
and Sashekanta Acharyya v. Sarat Chandra Ras Chaudhurs(6). 

Sir George Lowndes, K. C., replied. 

2lst March, 1927. The Judgment of their Lordships 
was delivered by 

SIR LANCELOT SANDERSON.—This is the plaintiffs appeal 
against the decision of a Division Bench of the High Court of 
Judicature at Fort William in Bengal, given on the 12th 
March, 1925, which reversed a judgment and decree dated the 
24th August, 1922, of the learned Subordinate Judge of the 
24 Parganas. f . 

The material facts are as follows:— 

Satyendra Nath Roy, who was the predecessor’ of the 
defendants, was the proprietor of the holding in question. 

The holding was sold in December, 1919, under the pro- 


vty 


_ visions of Act XI of 1859 for arrears of the Government. 


revenue of Rs. 2-8-1. 


The plaintiff purchased the holding at the sale for the 


sum of Rs. 2,900. Application was made to the Divisional 
Commissioner by the defendants or their predecessor to have 
the sale set aside, but the application was refused. 
On the 5th July, 1920, a sale certificate was issued to the 
plaintiff by the Collector of the 24 Parganas, certifying that the 
1. (1866) 6 W R 228. 2. (1871) 15 W R 360. 


3. (1860) 1 Sud. Ad. 637. 4. (1874) LR1IA 282 306. 
5. (1914) 18 C W N 1281, 1285 (P C). 6. (1921) 34CLJ 415, 421. 
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plaintiff had purchased, under Act XI of 1859, the mahal, 
which was specified in the certificate and which was situate in 
the Touzi of the district of the 24 Parganas. 

It appears from the copy of the certificate which is before 
their Lordships that it was therein stated that the purchase 
took effect on the 1st day of May, 1919. 

At the hearing of the appeal by their Lordships there was 
a dispute as to the correctness of the last-mentioned date. 

Walmsley, J., in his judgment referred to this date as the 
Ist May, 1920, while Mukherji, J., referred to it as the Ist 
May, 1919. 

If it becomes necessary to ascertain the correct date, a 
reference will be necessary for that purpose. 


On the 2nd August, 1920, a declaration was made under 
the provisions of the Land Acquisition Act, viz., Act I of 1894, 
in respect of the holding, and on the 11th March, 1921, the 
Deputy Collector made his award. The total amount of the 
award was Rs. 14,569 (omitting annas and pies). 

The sum awarded in respect of the land and trees, and the 
additional compensation under S. 23 (2), -was Rs. 2,181, and 
the amount in respect of “Structures” and the additional com- 
pensation was Rs. 12,388. 

The “structures” consisted of a residential house which 
had been erected by Satyendra Nath Roy, and it was standing 
on the land at the time of the plaintiff’s purchase. | 


The plaintiff’s name had been registered under Act VII of 
1876 (B. C.), and he claimed the whole amount of the com- 
pensation money, viz., Rs. 14,569. The Collector decided 
that it was necessary i the plaintiff to produce an order of 
a competent Court before the money could be paid to him. 

Accordingly the plaintiff instituted the present suit, in 
which he claimed that his right, title and interest to the holding 
in question and to the whole of the compensation money should 
be established and declared. He prayed for a further declara- 
tion that he was entitled to withdraw the compensation money 
deposited in the Alipore Collectorate. 


It was urged on behalf of the defendants in the Trial 
Court that the sale was not valid or binding on them. ‘The 
learned Subordinate Judge found against the defendants on 
this issue, and this finding was not disputed in the High Court 
or on the appeal to this Board. 
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Assuming the sale to be valid, it was not disputed that the 
plaintiff was entitled to the compensation money awarded in 
respect of the land and trees. 

It was, however, urged on behalf of the defendants that 
the plaintiff had not acquired any title to the building on the 
land by his purchase at the above-mentioned sale, and conse- 
quently that he was not entitled to any of the compensation 
money awarded in respect thereof. 

The learned Subordinate Judge held that the building on 
the land passed with the holding to the auction purchaser (1. e., 
the plaintiff) by the revenue sale, and that the plaintiff was 
entitled to recover the entire compensation money. 

On appeal to the High Court, the learned Judges held that 
the ownership of the building did not pass to the plaintiff on 
the above-mentioned sale, but that the defendants remained the 
proprietors thereof. 

The learned Judges then proceeded to the consideration 
of the question whether the defendants were entitled to the 
whole of the compensation money awarded in respect of the 
building, and for the reasons set out in the judgments of the 
learned Judges they decided that the defendants were entitled 
to the whole amount awarded for the building, less a sum of 
Rs. 2,300. The sum of Rs. 2,300 was awarde™ > the 
learned Judges as compensation to the plaintiff at the raw of 
Rs. 100 per month in respect of 23 months, which period was 
calculated from the Ist May, 1919, to the 11th March, 1921, 
when the Collector took possession of the premises. 

From this decision the plaintiff has appealed. The first 
question is whether the learned Judges of the High Court were 
right in holding that the title to the building did not pass to the 
plaintiff by reason of his purchase at the revenue auction sale. 

It was not disputed that if the plaintiff's case was based 
upon a conveyance by the late proprietor of the land, the house 
would pass with the land to the purchaser; but it was argued 
on behalf of the defendants that as the sale in question was 
under the Act XI of 1859 it was merely a sale by the Collector 
of the Government’s interest. 


This part of the defendants’ contention is, in their Lord- 
ships’ opinion, correct; for in Maharaja Surja Kanta Acharjya 
v. Sarat Chandra Roy Chowdhuri (5) the Judicial Committee 
held that on the failure of an owner to pay the Government 

5. (1914) 18 C W N 1281 at 1285 (P ©). 
R—21 . 3 





162 THE MADRAS ‘LAW JOURNAL REPORTS: [vor 


assessment, his estate or interest in the land is..forfeited or 
rather determined,;-and-that by a sale held under Act XI of 
1859, what was sold was not the-interest of the- defaulting 
owner, but the interest of-the Crown, subject te the payment 
ef the Government -assessment. ; 

- Its therefore necessary to ascertain what was the terest 
dof the Crown which was subject to the-Government assessment. 

The preamble to Act XI of 1859 recites that it is desirable; 
umong other things; to- improve the law relating to- sales of 
land for arrears of-revenue in.the pues of oe Behar 
and Orissa., - -- g. ai 

S. 3 provides A the ale ee the | aae in arrear” in 
the payment of revenue at public auction to-the highest bidder. 

There js no:definition of the word “estates” in the 1859 
Act, but in the Bengal Act- VII of 1868, which is to be read 
with and taken as part of the said Act of +859;- provision is 
made -that in that: -Act and the Act XI of 1859 - the: - word 
“estate” means any land or share in land subject to:the-pay- 
ment to the Government of an annual sum in respect of which 
the name of a proprietor is entered om the -Register' known-as 
the General Register of all revenue-paying estates, or -in-res+ 
pect of which a separate account may, in' pursuance of S. 10 
or S. 11 of the said Act XI of 1859, have been opened. ' ‘ - 

It was argued on behalf of the defendants that it was the land 
so entered on the register, and not the building on the land, 
which was subject to the payment of the Government revennt 
and which passed to the purchaser at the auction sale Held 
under the provisions of Act XI of 1859. 

., The. property in question lies in the 24 Parganas, outside 
the boundaties of. Calcutta, and it was conceded that the maxim, 
which is .found. in.:. English Jaw, . viz., quicquid plantatur 
solo, solo cedst, has at the most only a limited AEppeancn in 
India. 

The case of Thakoor Chunder Poramanick v. Ramdhon 
Bhuttacharjee (1), to which reference was made in the High 
Court’s judgment, differs materially from the present case 


, in its facts, and the decision itself is not applicable. 


The following statement, however, is to be found in the 
judgment of the Full Bench which was delivered in 1866:— 
“We have not been able to find in the laws or customs of this 
country any traces of the existence of an absolute rule of law 


1. (186) 6 W R 228, 
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that whatever is affixed or built on the soil becomes a part of 
it, and -is subjected to the. same rights of property. aş. the soil 
itself.” 


Their Lordships, therefore, are of opinion that in constru- 
ing the provisions of the above-mentioned Acts it is necessary 
to bear in mind the statement madecby Sir Barnes Peacock in 
the above-mentioned case} which ‘seems to have been accepted 
for 'many years as a correct protiouncement: 


This being so, the word “estate” myst | be taken to have a 
more limited meaning than it woul’ ‘have in English law and 
the Government’s power of sale for arrears of revenue “prima 

acie is limited to the land, which ig subject to the payment to 
e Government of the annual revenue, , and in respect | of which 
the proprietor is entered i in the General Register of Revenue- 


paying Estates, and having special regard to the view held in a 


India respecting the separation of the ownership of buildings 
from the ownership of the land, and to the recognition by the 
Courts in. India that there is no rule of law that whatever is 
affixed or built on the soil becomes a part of it, and is subject- 
ed to the same rights of property as the soil itself, their Lord- 
ships are of opinion that in order to make a house erected up- 
on the land, as well as the land itself, subject to the Govern- 
ment power of sale for arrears of revenue, special words indi- 
cating the intention of the Legislature to make the building 
subject to sale would be necessary. 


No sich special words are to be found, and their Lordships 
are of opinion that the conclusion at which the learned ‘Judges 
of the High Court arrived, viz., that the ownership of the build- 
ing did not pass to the plaintiff by reason of the, revenue sale, 


was correct, although they. are not prepared to adopt all the 


reasons which were advanced for that conclusion. 


The question then arises whether the’ defendants are enti- 
tled to the compensation money which was awardetl in respect 
of the building, or to what, if any, portion of such money, 


Their Lordships are not prepared to adopt the basis on 
which the learned Judges of the High Court acted in this 
respect. Their Lordships are of opinion ‘that, in order to 
arrive at a decision on this part of the case, it is necessary to 
consider what would have been the position and the respective 
rights of the parties after the sale, if no acquisition had taken 
place under the Land Acquisition Act. 
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In' such a case it would be reasonable that the parties 
should arrive at an arrangement as to what should be done, 
and their Lordships therefore suggested that Icarned counsel 
appearing for the appellant and respondents should enquire 
whether any arrangement could be made. 

Their Lordships have been informed that it has not been 
found possible to arrive at any arrangement or to agree upon 
a sum to be paid to the defendants, and their Lordships have, 
Aherefore, to deal with this part of the case. 

It is difficult to lay down any principle upon which the 
compensation money awarded in respect of the house should 
be apportioned, but the position seems to their Lordships to in- 
volve certain matters which should be taken into consideration 
by the Court which makes the apportionment. 

After the sale the plaintiff would have been the owner of 
the land and the defendants would have been the owners of 
the house. 

The plaintiff would have had the right to call upon the 
defendants to remove the house. If the defendants did re- 
move the house, the value to them would be small, and in the 
ordinary course would be no more than what has been called 
“demolition value,” viz., the value of the materials less the cost 
of removal; and if the defendants did not remove the house 
they. would lose it. 

There is, however, the possibility that (if the land had not 
been acquired under the Land Acquisition Act) the owner of 
the land would not have desired or required the removal of the 
house, and he might have been willing to pay to the defend- 
ants, the owners of the house, more than the mere demolition 
value of the house. 

In other words, the owner of the land would be a possible 
purchaser, who might be willing to give more for the house 
than anyone else, as he was the owner of the land. 

It is also to be remembered and taken into consideration 
that, if the defendants were called upon to remove the house 
they would be entitled to a reasonable time for such removal, 
and that during such time the plaintiff would be kept out of 
enjoyment of the land. 

All the above-mentioned matters will have to be taken into 
consideration in assessing what portion of the compensation 
money awarded in respect of the house should he paid to the 
defendants, 
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Their Lordships are not in a position to make the appor- 
tionment, and as the parties have not been able to agree upon 
an amount, it is necessary to remand the case to the learned 
Subordinate Judge in order that he may decide to what portion 
of the Rs. 12,388 the defendants are entitled, having regard to 
the matters which are mentioned in this judgment. 

Their Lordships have been informed that the balance of 
the compensation money, ordered by the High Court’s decree 
to be refunded, has not yet been refunded. 

Their Lordships therefore will humbly advise His Majesty 
that the appeal should be allowed, that the case should be re- 
manded to the learned Subordinate Judge for the above-men- 
tioned purpose, and that the decree of the High Court should 
be varied as follows :—That it be declared that out of the total 
compensation money, t.e., Rs. 14,569-9-6, the plaintiff is entitl- 
ed to Rs. 2,181-9-2 and such further sum as the learned 
Subordinate Judge on remand may find due to him in respect 
of his share of the sum of Rs. 12,388-0-4 awarded by the Col- 
lector in respect of the house, and that the plaintiff do refund to 
the defendants the sum which the learned Subordinate Judge 
may find due to the defendants as their share òf the said sum 
of Rs. 12,388-0-4. 

In their Lordships’ opinion, the plaintiff was compelled to 
bring the suit, and though he claimed more than he should 
have done, he was entitled to a substantial amount of the com- 
pensation money, and their Lordships think that the defend- 
ants should pay the plaintiff the costs incurred by him in respect 
of the trial in the learned Subordinate Judge’s Court. With 
respect to the subsequent appeals to the High Court and to His 
Majesty in Council, the claims of both parties were in excess 
of their rights, and such claims were persisted in to the end. 
Their Lordships therefore are of opinion that the plaintiff and 
the defendants should bear their own costs in respect of the 
appeals to the High Court and to this Board. 


The costs of the hearing on remand will be im the discre- 
tion of the learned Subordinate Judge. 

Their Lordships will advise His Majesty accordingly. 

Solicitors for appellant : Watkins & Hunter. 

Solicitor for respondents : Solicitor, India Office. 

TH es Appeal allowed : Case remanded. 
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PRIVY COUNCIL. 
“TOn appeal from the High Court of Judicature at Lahore. ] 


PRESENT :—Lorp SINHA, Lorn BLANESBURGH, Lorp 
SALVESEN, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON. 


Balla Mal and others f Bes Defendanis* (Appellants) 

aa K v. a i i 

' Ata Ullah Khan and others ... Plaintiffs (Respondents). 

P. C. Muhammadan Law—Wakf—Fomily  settlement—Substontial dedica- 

i le Ma tion to chaniy—Mussulmaon Wakf Validatwg Act (VI of 1913)— 
$ PA Retrospective ‘operation of. , 
Ata Ullah The Mussulman Wakf Validating Act (VI of 1913) has no re 
Shan trospective operation: Khajeh Solehman Quadir v. Salimullah Bahadur, 


(1922) I L R 49 Cal 80 : 49 T A 153 : 43 ML J 385 (P C) followed. 
Under the Wakf Act, 1913, a wakf is not rendered invalid because it 
appears that the main object of the settlor was to make a settlement of his 
property on his family rather than to devote it to what are ordinarily 
understood as charitable purposes; whereas with regard to ‘wakfs created 
Hefore the passing of the Wakf Act, 1913, the test now, as formerty, is, not 
whether the, gift to charity is substantial, but whether the properties includ- 
ed in the wakf have heen substantially dedicated to charity? The wakf is 
not necessarily bad because of ancillary provisions made therein by the 
settlor for the mairmtenance of himself and his dependents. On the other 
hand, if the bulk of the income is settled on the line of his own descend- 
j ants, and need only go to charity on failure of such line (an event which 
might be indefinitely postponed), and the settlor’s real purpose is to make 
a family settlement of his property, there can be, under such circumstances, 
no substantial dedication of the property to charity, and the wakf would, 
in consequence, be invalid. 
‘  Ramanamdan Chettiar v Vova Levvai, (1917) IL R40 M 116: 442A 
: 32 M L J 101 (P C), Mujib-un-Nissa v. Abdur Rahim, (1900) 1 L R 
ee. æ I A 15: 11 ML J 58 (P ©) and Mahomed Ahsanuiah 
Chowdhry v. Amarchand Kemdu, (1890) I L R17 Cal 498: 171A 2B (P © 
followed. 


Judgment of the High Comrt screed: 
Appeal (No. 21 of 1926).from a judgment and decree of 
the High Court, Lahore, dated 24th July, 1923, affirming a 
decree of the Sub-Judge, First Class, Amritsar, dated 4th Feb- 
ruaryy 1918. 
All the material facts, ‘the arguments ae counsel, and the 
cases cited are set out in their Lordships’ judgment. 
The only question argued before their Lordships was as 
tothe validity of the wakf in suit. The judgrnent of the High 
Court (Harrison’and Zafar’ Ali, JJ.) (on this point was as 


“TWP, C. Appeal No, 21 of 195, 23nd Jone 197 
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follows:—-“It is stated that the wakf -was mainly for the benefit 
of the waqif and his descendants and. that the gift to charity 
was illusory, and on these allegations it is contended by a refer- 
ence to certain decisions of the Privy Council,.which had the 
force of law at the time the settlement was made, that the wakf 
is invalid. This contention ~- ... is not borne out by.the terms of 
the wakfnama in question.. . .. The. above provision (of . the 
wakfnama) indicate a genuine intention on the part of the paqif 
to dedicate his property for the benefit of the poor aad the needy 
and others entitled to. receive.charity. Almost the-whole of the 
income from the estate was ta.be paid in charity after the death 
of the beneficiaries stated in the deed and therefore the ~ wakf 
was intended to become entirely public at no distant time: 
Though the property was dedicated to avoid its falling into the 
hands of a profligate son, the dedication is all the same valid, 
Some of the beneficiaries have already died and the mutawalli 
is entitled to an allowance of Rs. 240: per annum; only which is 
by way of remuneration for services as mutawalli.. It cannot, 
therefore, be said that the gift to charity was -not substantial 
or was illusory. This being so the was was valid ane must be 
enforced.” 


"The defendants” application for leave to appeal to the Privy 
Coimcil came up for hearing before Campbell and Zafar Ali, 
JJ., and the learned Judges having differed as to whether there 
was a, “substantial question of law” within the meaning of 
S. 110, Civil Procedure Code, 1908, the opinion of the Senior 
Judge (Mr. Justice Campbell) :prevailed:under cl. 26 of the 
Letters Patent, Lahore, and leave to appeal’ was duly pranted: 


Mr. Justice’ Zafar Ali, in refusing’ leave to appeal, made 
the following observations, to ‘which ‘reference is made in the 
concluding portion of the judgment of the Judicial Committee: 
“These clauses (of the wakfnama) indicate that the object of 
the dedication was not aggrandizement of the family of the 
grantor; but the reverse of it, The grantor had a son and a 
daughter who were his lawful heirs but -he gave ‘them ` reason- 
able maintenance allowance only, and at the same time fixed 
allowances for certain needy widows, orphans, etc. The im- 
mediate gift to charity was Rs. 199-6-0 six monthly which ‘was 
more than one-fourth of the entire six monthly income which 
was Rs. 779. The entire income was to be devoted to charity 
after the death of all the beneficiaries mentioned: in the wakf- 
nama. There was no settlement on’ the. descendants of the 


P. C, 
Balla Mal 
v. 

Ata Ullah 
Khan, 
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P. C. grantor from generation to generation and the immediate gift 

Balla Mal to charity was substantial, and the time of ultimate application 

ee R of the entire income to charity was not remote.... The allega- 

Khan. tion that the dedication was made for the aggrandizement of 

the family of the grantor and that the gift to charity was illu- 

sory and small was repudiated by the terms of the wakfnama 

itself. It was not shown to us that there could be two inter- 

pretations of the wakfnama . . . From the judgments of 

their Lordships of the Privy Council laying down what is and 

what is not a valid wakf Mulla has formulated a proposition 

which figures as Art. 159 in his Principles of Muhammadan 

Law and runs as below :—“To constitute a valid wakf it was 

not necessary, even before the Wakf Act, that the property 

should be solely dedicated to religious, pious or charitable uses. 

A valid wakf could be created, even before the said Act, for 

the maintenance and support of the settlor’s family, children or 
descendants, provided that:— 

“(a) there was an ultimate gift of the whole property to chanty, 
that is to say, the ultimate benefit was reserved for the poor or for any 
other religious, pious or charitable purpose; and 

(b) the gift to charity was substantial. 
“But if there was no ultimate gift to charity, or there was such a gift. 


but it was illusory, that is, it was small in amount, or was too remote, the 
provision for the settlor’s family was held to be invalid.” 


“If our findings should stand the wakf ıs valid according to ths 
above rule, and therefore the question of the validity of the waki, though 
one of law, is not substantial ” 

The relevant provisions of the wakfnama are set out in 
their Lordships’ judgment. 

Lowndes, K. C. and Dube for appellants. 

De Gruyther, K. C. and Parikh for respondents. 

23rd June, 1927. The Judgment of their Lordships was 
delivered by 


Sir John Str Joun Waris :—On the 16th March, 1907, the late 
Wallis. Mian Muhammad Bakhsh executed a wakfnama or a deed of 
wakt, by which he purported to dedicate all his remaining pro- 
perties to charity subject to certain provisions for his own 
maintenance and the maintenance of the people who had claims 
on him. He died within the year, on the 15th January, 1908, 
and thereupon his son Nasir-ud-Din took possession of the pro- 
perties, successfully opposed the application for mutation of 
names made on behalf of the present plaintiff, who was then a 
minor, as mutawalli of the wakf, and remained in possession 
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until his death in July, 1913. In the following year, the house 
property included in the wakfnama was attached in execution 
by one of his creditors, and the plaintiff’s objections as muta- 
walli to the attachment having been disallowed, he filed the pre- 
sent suit by his next friend to establish the rights of wakf. 


The Subordinate Judge at Amritsar and the High Court 
at Lahore both decided in his favour, and the defendants, 
who represent the attaching creditors, then obtained leave to 
prefer the present appeal to His Majesty in Council. The only 
question argued before their Lordships was whether under the 
wakfnama the properties of the settlor were validly dedicated 
to charitable purposes, and it was admitted that, if the wakf- 
nama had been executed subsequently to the passing of the 
Mussulman Wakf Validating Act, 1913, it would not have been 
open to objection. It has, however, been ruled by the Board 
in Khajeh Solehmran Quadir v. Nawab Sir Salimullah Bahadur 
(1) that the Act has no retrospective operation, and it there- 
fore becomes necessary to examine the provisions of the deed 
in the light of the decisions of the Board as to wakfs which 
were unaffected by the Act. Under the Act a wakf is not 
rendered invalid because it appears that the main object of the 
settlor was to make a settlement of his property on his family 
rather than to devote it to what are ordinarily understood as 
charitable purposes, whereas, with regard to wakfs created be- 
fore the passing of the Act, the test still is, as laid down by the 
Board in Mahomed Ahsanullah Chowdhry v. Amarchand 
Kundu(2), Mujib-un-Nissa v. Abdur Rahim (3), Ramanandan 
Chetisar v. Vava Levvai (4) and Khajeh Solehman Quadir v. 
Nawab Sir Salimullak Bahadur (5), was there a substantial 
dedidation of the properties included in the wakf to charitable 
purposes? The test may sometimes be difficult of application, 
and in applying it the Courts, especially since the passing of the 
Act, will not be disposed to construe the provisions of the deed too 
strictly; but still the question must remain whether the proper- 
ties included in the wakf have been substantially dedicatec to 
charity, or whether they have been put into wakf by the settlor 
with the real object of effecting some non-charitable purpose 

1. (1922) I L R49 C 820 : 491A 153.43 M L J 385(P ©. 
(1890) I L R 17 C 498 : 171A 28 (P Cya 
(1900) I L R 23 A 23 :BIA15:11ML J38 (PC). 
(1917) TL R40 M 116 : 441A 21 :32 ML J 101 (P C). 
(1922) L R 49 I A 153 at 165 : 43 ML J 385 (PC). 
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P.C. such as, for instance, that of making a family settlement of his 
Balla Mal property which would otherwise be invalid as opposed to the 


Ata Ul Muhammadan law of succession. 
Khan. In the, present case Mian Muhammad Bakhsh had already 
Sir John made a charitable disposition, in accordance with his means, 
Wallis. by the creation of an earlier wakf, which is mentioned in the 


deed; and it appears fairly clear that it was because Nasir-ud- 
Din, his only son, was a man of bad character, that he decided 
to put the rest of his property into wakf. This he was at full 
liberty to do, provided that he devoted it substantially to 
charity. Further, seeing that he was putting all his remaining 
property into wakt, it necessarily followed that he must be at 
liberty to make some provision for the maintenance of him- 
self and of those who were dependent on him for the term of 
their lives, and such provisions would be in no way inconsis- 
tent with a substantial dedication to charity. On the other 
hand, if it should appear that the bulk of the income was set- 
tled on the line of his own descendants, and need only go to 
charity on failure of such line, an event which might be inde- 
finitely postponed, then the fair inference might be that his 
object was to make a settlement on his family which would not 
otherwise have been possible, and that property settled on such 
terms could'not properly be said to be substantially dedicated 
to. charity. i 

Lastly, in considering this question regard must be had to 
the- provisions themselves rather than to the language in which 
they: are expressed, because even where the intention was not 
to make a substantial dedication to charity, the object of the 
draftsman would be to make it appear as far as possible that 
it was so. \ 

With these observations their Lordships will proceed to 
examine the provisions of the deed, of which the material terms 
were-as. follows :— 

“I; Mubammad-Bakhsh, son of'the late Mian Saudagar of Nurpur, 
ee resident of Amritsar, Katra Ghanayan, do hereby declare as 
OHOWSs :— 

* “The immoveable estate, mentioned below, ıs exclusively owned, 
acquired, built and founded by mé without the partnership of anybody else 
and the same is in my proprietary possession. I follow the Muhammadan 
LAW sc aor ed i 

“Since with the object of earning reward in the next world as well 
as in this world I have for a long time been maintaining the poor, the 
needy, the servitors at the Mosque, students receiving religious education, 
widows, revered Sayeds, and orphans, in general, and the umder-mentioned 
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persons (who are my kith and køn), m particular, thinking the same to 
be a good deed, and I have for a long time been cherishing the idea that 
the said good work should continuc even after my death and that the 
said persons should be looked after and maintained as before even after 
my death, as I have been looking after and maintaining them during my 
lifetime. Therefore I, in order to complete and accomplish the ‘said 
object, have hereby, of my own accord and free will while in the enjoy- 
ment ‘of my right senses and sound health and without the inducement of 
any other person, made the entire aforesaid property wakf from to-day, 
and giving up my proprietary rights ts toto I agree. 

“. . . The entire income from the said property (after it has 
been deposited with the Mutwalli for the time being, and after the expen- 
ses, in connection with the Government demands, pay of the servants 
engaged for the above-mentioned wakf property, repairs, and other ex- 
penses which may be necessary for the said property, and also the expen- 
ses in connection with the disputes over the said property have been 
deducted therefrom) shall, through the Mutwalli, be divided half-yearly 
at the time of Kharif and Rabi harvests amongst the following persons :— 


“1. The poor, the needy, the Sayeds, servitors at the Mosque, 
students receiving religions education, widows, orphans, Rs 
without distinction of name and place of residence 73 
“2. 1, who make the property wakf, for my own maintenance — 250 
“3. Nasir-ud-Din, my son o ies ees bess Jcig. E20 
“4, Musammat Sardar Begum, wife of my son, so long as she 
remains abad with my son as his wife rue ... I2 
If my son divorce her and she, even then, lives with me, 
obediently to me, and leading a life of chastity, and acts 
in accordance with my directions, she would get ... 6) 
“5. Musammat Iqbal Bibi, wife of Abdul Ahad, and Abdul Ahad, 
Kureshi, and their direct lineal descendants bad TE 60 
“6, Ghulam Hassan, son of Azim Bakhsh, and Musammat Sahibo, 
widow of Azim Bakhsh, deceased we sta base 60 
“7. Musammat Rabia, daughter of Nabi Bakhsh, my brother-in- 
law (wife’s brother) Son oe Tr gis T 60 
“8. Musammat Ghulam Fatima, wife of Muhammad Sultan ... 24 
“O. Musammat Azizan, daughter of Ghasita, my mother’s sister’s 
“10. In case the income from the estate after deduction of the afore- 
said expenses is not so sufficient as may be divided amongst the persons 
mentioned in paragraphs Nos. 2 to 9 according to their respective fixed 
shares, the fixed amount of cach one’s share shall be decreased propor- 
tionately. e 

“Il. In case the income from the estate, after deduction of the ex- 
penses, and after setting apart the stipend of each of the aforesaid persons, 
exceeds, the surplus amount shall be given to the ‘Muhammadan Schools 
alone mentioned in paragraph No. 1 as desired by the Mutwalli. 

“12. In the event of the death of any of the persons mentioned in 
paragraphs Nos. 2 to 9, the money allotted to his (or her) share shall be 
given proportionately to the other persons who may be alive or to some of 
them or to any one of them whom the Mutwalli thinks it proper to give, 
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or the Mutwalli himself, according to his choice, shall give as much of it to 
ibe persons mentioned in paragraph No 1 as he thinks proper. 


* + * x * 


“15. The Mutwalli for the time being shall continuously receive 
Rs. 120 out of the income half-yearly as compensation for his services 
rendered ın connection for his supervision and management of the said pro- 
perty made wakf. The said amount shall also be considered as forming 
part of the expenses in connection with the said property. 

* * * * * 


“19. The sums which have been allotted as stipends to the persons 
mentioned in paragraphs Nos. 6 to 9 have been allotted in the name of God 
to earn reward simply on the understanding that they, being helpless widows, 
orphans and needy, cannot maintain themselves, but that they stand in need 
of support. For this reason the entire amount to be given in the mame of 
God, shown in paragraphs No. I and Nos. 6 to 9, shall be considered to be 
Rs. 199 in all for each half-year in addition to the amount which shall be 
given under paragraph No. 12. 


x + x * a 

“21. If none of the persons mentioned in paragraphs Nos. 2 to 9 
remains alive, all the sums allotted to them shall, in the name of God, be 
wholly and solely spent for the poor, ihe orphans, the needy, Sayeds, servi- 
tors at Mosques, students receiving religious education, widows and for 
other lawful charitable purposes. 

“22. I will remain Mutwalli of the said estate till my lifetime. After 
my death, only that person shall be the Mutwalli whom I appoint as such 
by virtue of a written will bearing my signature. In the event of my not 
appointing any Mutwalli by virtue of a written will signed by me, the male 
member of my family, who will be fit, honest and debtless, and is of good 


` character, shall be the Mutwalli. After the appointment of the said Mut- 


walli, if my son, Nasir-ud-Din, bears a good character and is debtless, and 
lets Musammat Sardar Begum live in his house lovingty and peacefully, 
then, under such circumstances, after a period of three years the person 
named above can be Mutwalli of the property made wakf. After Nasir- 
ud-Din, dis direct male lineal descendants can be successively appointed 
Mutwallis and can, in my place, be entitled to get my whole maintenance 
allowance. In case there is no male descendants from the line of Nasir- 
ud-Din, Dear Ata Ullah Khan, son of Raja Allah Dad Khan, shall be the 
Mutwalli and shall be entitled to get the said maintenance allowance. When 
my line of descent or that of my brother, Ghulam Rasul, becomes extinct, 
the then Anjuman Islamia Amritsar can be the Mutwalli of the property 
made wakf. But so long as my line of descent and that of my brother, 
Ghulam Rasul (no matter if there remains only one person alive), do not 
become extinct, the said Anjuman shall, in no way, interfere in the trust of 
the said property. 


x * r x * 


“24. I, as Mutwalli and as the person making the property wakf, 
ghall, till my lifetime, reside in the Haveli, made wakf, situate in Amritsar, 
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Katra Ghanayan. After me, Nasir-ud-Din, my son, with his wife and 
children, and Ghulam Hassan with his family, and Musammat Sahibo, 
mother of Ghulam Hassan, shall reside in the said Haveli till their 
lifetime.” 

The first thing to be observed about these provisions is that 
out of the annual expenditure of Rs. 1,558, provided for in 
paragraphs 1 to 9, Rs. 146 are applied for purely charitable 
purposes, Rs. 1,100 for the support of the settlor and his family 
and Rs. 312 for the support of the dependants mentioned in 
paragraphs 6 to 9. If the Rs. 146 devoted to charity were 
necessarily to be increased as the life annuities fell in, there 
could, in their Lordships’ opinion, be no question as to the valid- 
ity of the wakf. Unfortunately, this is not the scheme of 
the deed. Under paragraph 12, as the annuities fall in, the 
money allotted for them is to be divided by the mutawalli pro- 
portionately among the surviving annuitants, or be given in 
his discretion to some or one of them, or he is to give as much 
as he thinks proper to the persons mentioned in article 1, that 
is to say, for purely charitable purposes. 

Further, it is to be observed that even this prevision is not 
applied unconditionally to the amount of Rs. 500 reserved for 
his own maintenance. In paragraph 22, which confers the 
office of mutawalli, after his own death, conditionally on his 
son, and failing this, on his son’s descendants and afterwards 
on his male agnates, and on failure of that line on the Anjuman 
at Amritsar, he provides that while the office is held by. his 
descendants or agnates, they are to have the annuity of Rs. 500 
reserved for his own maintenance in addition to the mutawalli’s 
salary of Rs. 240, provided for in paragraph 12. ths 

Paragraph 24 also confers upon his son with his wife and 
children and upon some of the dependants mentioned in para- 
graphs 6 to 9 a right to reside in the family house for life. 

The result is, that so long as there are agnates of the settlor 
in whom the office of mutawalli can vest, the mutawalli is to 
get an amount of Rs. 500 in addition to his salary of Rs. 240 
as mutawalli, and the mutawalli is also to pay the descendants 
of the settlor’s daughter, so long as there are any, annually 
Rs. 120 and so much of the remaining lapsed balance as he 
chooses. He is not under any obligation to spend any of this 
sum for charity, though it is in fiis discretion to do so. „In 
these circumstances, it seems difficult to say that the properties 
have been substantially dedicated to charity. Here it is neces- 
sary to observe that the law as laid down by the Board is, that 
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v. 
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the properties must be substantially dedicated to charity, not, 
as one of the learned Judges of the High Court has observed in 
passing orders on the application for leave to appeal, that the 
gift to charity should be substantial. It appears to their Lord- 
ships that the wakf in question fails to satisfy this test, and 
they will accordingly humbly advise His Majesty that the 
appeal be allowed and the suit dismissed with costs throughout. 


Solicitor for appellants: H. S. L. Polak. 
Solicitors for respondents : T. L. Wilson & Co. 
K. J. R. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WALLER. 


Palepu Narayanamurthi aa Petitioner* (Plaintif) 
v. ' 
Komali Chandrayya ... Respondent (1st defendant). 


Coniribution—Seat for—Decree joint satisfied by ome of defendonts— 
Sut by dem for contribution against his co-défendant—iilegality of decree 
debt—Defence based upon—Maintainability . l 

A decree was obtained on foot of a promissory note against the plain- 
tiff and the Ist defendant jointly and the whole of the decree amount was 
collected fram the plaintiff. Ina suit brought by him for contribution, the 
lst defendant pleaded that he -and the plaintiff were engaged in an illegal 
partnership, that the amount of the promissory note was borrowed for that 
partnership, and that, under the circumstances, a suit for contribution was 
not. maintainable. 


` Held,» that the suit was maintainable, inasmuch as the plaintif was 
under no necessity to rely on the joint wrong or to go behind the decree, 
and as the defendant could not succeed except by alleging and proving his 
own delinquency. 


Petition under S. 25 of Act IX of 1887 praying the 
High Court to revise the decree of the Court of the Subordi- 
nate Judge of Cocanada in S. C. S. No. 305 of 1924. 

— P. Satyanarayana for P. Somasundaram for petitioner. 

K. Bhamasankaram for B. Satyanarayana for respondent. 

The Court delivered the following 

JUDGMENT :—The suit is one for contribution. A aan 
was filed on a promissory note against the plaintiff and the 
Istedefendant and a decree was passed against them jointly. 
The whole of the decree amount was collected from the 

+C R P No, 616 of 1925, + 19th January, 1927, 
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plaintiff, who seeks to recover half of it from the 1st defendant. 
The latter’s defence is that he and the plaintiff were engaged in 
an illegal partnership, that the money was borrowed for that 
partnership and that, under the circumstances, a suit for contri- 
bution does not lie. 


It has been repeatedly held in this country, following the 
old English case of Merryweather v. Nivan (1) that a suit for 
contribution between wrong-doers does not lie. Ina case from 
scotland Palmer v. Wick and Pulteneyiown Steam Shipping 
Company, Lid. (2) the House of Lords refused to follow that 
decision, holding that it was not founded on any principle of 
equity. The Lord Chancellor said in his judgment: 


“Why, then, should a co-debtor, who has paid the whole sum duc. 
patente when he seeks to recover the share of his co-dehtor, be subject 
more than other co-obligants to the answer that, the entire debt haviny 
been discharged, nothing remains due on the judgment, and that ıt can 
therefore, no longer be proceeded ou? The only answer, as it seems 10 
me, must be that the joint debt resulted from a joint wrong and that 
the law will not permit or assist any wrongdoer to recover contribution 
from another. It will be observed, however, that this is to allow the 
defender to set up his own wrong by way of answer, for the pursuer makes 
out a prima facie case by the production of the judgment. He has no need 
to rely on the joint wrong, or to go behind the judgment” 


He then went on to remark on Merryweather v. Nixan(1) 
that it did not appear to him to be founded on any: principle of 
justice or equity or even of public policy, which justified its 
extension to the jurisprudence of other countries. It seem 
strange that a decision so characterised should have been, import- 
ed into the law of India. Lord Watson took the same view,re- 
marking that the merits of the rule were not such as to com- 
mend it to universal acceptation. He further observed : 


“This is not an action brought by one delinquent against whom 
decree has passed in order to obtain contribution from his “co-delin- 
quent who has not been sued! The respondent company do not require 
to allege. and prove either delict'or quasi-delict as the foundation of their 
claim, which rests upon a decree constituting a civil debt against the 
appellant as well as against themselves. There might be some principle 
in a Court of law refusing to permit a suitor to aver and prove his own 
crime- or moral- delinquency as the médiunr of recovering from one whom 
he, alleges td have been a co-delinquent. But the case'is yery different 
where the injured party's claim of damage is liquidated by a joint and seve- 
ral decree against all the delinquents. In that case—which is the ppesent 
case—the sum decreed is simply a civil debt...... In this case, it is che 





1. (1799) 8 Term- Rep. 18. 2. (184) A C 318. 
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Appellant who, secks to escape from the natural import of the decree, by 
going behind it in order to establish bis own delinquency.” 

_ Now that is precisely the position here. The plaintiff 
produces the decree and. proves that he has satisfied it. He is 
under no necessity to rely on the joint wrong or to go behind 
the decree. It is the defendant, on the other hand, who seeks 
to avoid the decree by alleging and proving his own co-delin- 
quency If any. principle of public policy is involved, it is, it 
seems to me, that a suitor should not be allowed to succeed by 
setting up his own delinquency. That principle has been laid 
down in a decision of this Court in V. Kamayya and another v. 
G. Mamayya (3) and I think that it should be applied in 
this case. The plaintiff can succeed on producing the satis- 
fied decree. There is nothing else that he has to do. The 
defendant cannot succeed except by alleging and proving his own 
delinquency and therefore must fail. The suit is decreed with 
costs throughout. 


A. S. V. Sust decreed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 
PRESENT :—Mr. JUSTICE VENKATASUBBA RAO. 


T. Jamna Bhai Ammal TE | Plaintiff* 
l v. 
A. Balakrishna Tawker and others ... Defendants . 


Hutdu Law—Mauitenance of urndow—Debts bmdmg on the famuy— 
Priority of. 

Under Hindu Law a widow's claim to mamtenance is not a charge 
upon the estate of her deceased husband until it is fixed and specificall, 
charged upon that estate either by agreement or by decree of Court and 
does not take precedence over unsecured debts which are binding on the 
family of her deceased husband. 


N. Chandrasekhara Aiyar for plaintiff. 
_V.C. Gopalarainam, M. Govinda Pillai and A. V .Seshatah 

for defendants. 

The Court delivered the following 

JUDGMENT :—The question I have to decide in this suit is 
mainly a question of law—does a widow’s claim to mainte- 
nance take precedence over debts binding on the family? The 
plaintiff is the mother of the Ist defendant who having become 


~ ¥C, S. No. 292 of 1926. ~~ 28th February, 1927. 
3. (1916) 32 M L J 484, 
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an insolvent is now represented by the 4th defendant, the Off- 
cial Assignee, in whom the insolvent’s property has vested. 
The plaintiff’s husband carried on business in diamonds and 
his son, the ist defendant, assisted him in that business. It is 
not serigusly disputed that the property of which the plaintiff's 
husband died possessed, was joint family property which on his 
death survived to his son the lst defendant. The- latter conti- 
nued the business, but having incurred large debts was declared 
an insolvent. The Official Assignee sold some properties and 
paid off all the secured creditors. The estate now consists of 
- a sum of money about Rs. 6,600 and a house at Tanjore. There 
are many unsecured creditors whose debts remain to be- dis- 
charged and the question to be decided is, whose right takes 
precedence, the right of the plaintiff or the right of the creditors? 
It is often difficult to reconcile the undoubted right of a 
widow to maintenance under the Hindu Law, with the right of 
creditors against joint family property, but at present the law 
may be treated in certain respects as settled although the result 
of the cases may not be quite satisfactory. The right to main- 
tenance when in competition with creditors’ claims is often 
reduced to a shadow just as a Hindu son’s right by birth be- 
comes illusory in the face of the doctrine of pious obligation. 
' The maintenance of a Hindu widow is not a charge upon 
the estate of her deceased husband until it is fixed and specifical- 
ly charged upon that estate either by agreement or by decree of 
Court. As a corollary from this, three propositions have been 
established. The widow’s right is liable to be defeated by a 
transfer of the husband’s property to a purchaser fbr value, 
unless the transfer has been made with the intention of defeat- 
ing that right and the transferee has notice of such intention. 
(Cf. S. 39 of the Transfer of Property Act.) The fact that 
the purchaser in that case has notice of the widow’s claim to 
maintenance, is immaterial for the obvious reason, that in the 
case of a widow under the Mitakshara law, there is always pre- 
sent such a claim and it is impossible to restrict on that account 
the right of male members to deal with the property. Second- 
ly, it is also well settled that if a property belonging to the 
joint family is alienated for the discharge of family debts (that 
is, debts incurred for the benefit of the family) the right of 
the alienee overrides the right of the widow even if the alie- 
nee has notice of the widow’s claim to maintenance. This case 
I conceive, is unlike the other case of alienation I have first 
referred to, namely,’ the one governed by the principle gf S. 39 
R—23 
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of the Transfer of Property Act, in so far as the transfer to 
the creditor cannot be invalidated by want of bona fides on his 
part. Thirdly, if the widow’s claim has ripened into a specific 
charge it has priority over the claims of creditors whose rights 
have not been secured by alienation of property. 

The point that arises in this case is, however, slightly 
different. On the one hand the widow’s claim to maintenance 
has not ripened into a specific charge and on the other the 
creditors with whom we are concerned being un- 
secured creditors have similarly acquired no interest in the 
property. | When such a conflict arises, the question is one 
of greater difficulty. [See in this connection Johurra Bibi v. 
Sri Gopal (1) and Somasundaram Chetty v. Unnamalat (2),]. 
But it seems to me that the principles now applied to the claims 
of widows to maintenance can lead to but one result, Although 
in theory a widow can get maintenance up to the limit of the 
proceeds of the share of her deceased husband, still when the 
maintenance is actually awarded to her, the family debts 
existing at the moment are deducted from the avatlable assets 
and the rate of maintenance is fixed only with reference to the 
balance of the estate and the debts are thus clearly allowed to 
take precedence of the right to maintenance. 

It was suggested that in the administration of an insol- . 
vent’s estate a widow may be allowed in the way the creditors 
are to prove for the amount due to her subject however in this 
case to an estimate being made of the value of her right. This 
view, however, cannot be supported. If ‘the estate is worth 
Rs. 10,000 and the family debts amount to Rs. 9,000, the rate 
of maintenance, it admits of no doubt, can be fixed only with 
reference to the balance, namely, Rs. 1,000. If next the 
debts are equal to the value of the estate (Rs. 10,000) the 
widow can get no maintenance at all. Can it then be con- 
sistently said that when the debts exceed the assets, that is in 
the case of the estate of a bankrupt (say, when the assets 
amount to Rs. 10,000 and the debts to Rs. 20,000) she can 
get some maintenance on the ground that her demand is 
provable in insolvency? 

I am therefore of opinion that family debts take prece- 
dence of a widow’s right to maintenance. The cases cited by 
Mr. N. Chandrasekhara Aiyar, the learned vakil for the 


1. (1876) IL R1 C47. 
2. (1920) IL R 43 M 800 : 3 ML J17.. 
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plaintiff, have but a remote bearing on the question to be decid- 


ed. Nothing, however, ‘that I have said would preclude the - 


plaintiff from having her claim met out of the surplus if any 
that may remain in the hands of the Official Assignee after 
payment of the family debts. Subject to this reservation the 
plaintiffs claim’ must fail. I may mention that this is not 
a claim against the lst defendant personally but only against 
his estate in the hands of the Official Assignee. 

The suit is dismissed, but, in the circumstances, I make no 
order as to costs. 

The remuneration of Mr. Govinda Pillai, the Commis- 
sioner appointed in this case, is fixed at Rs. 50 and the 
plaintiff is directed to pay him that sum. 

N. S. Suit dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[In THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 
PRESENT :—Mr. JUSTICE VENKATASUBBA Rao. 


Messrs. Ramakrishna Doss. 
Chandrathna Doss cae, Plains ff* 


v. 
P. Kesavalu Chetty and three others ... Defendants. 


Registration Act, Ss. 17 and 49—Equitable morigage—Doowmeni re- 
cording already completed transactton—Registration, tf necessary. 

Where a document which was executed on 27th June, 1924, ran as 
follows:—“I pledged with you as collateral security the Collector's certi- 
ficate relating to the house on 23rd June, 1924 ......... I borrtwed from 
you ou the 24th, 25th and 26th sums amounting to Rs. 15,000 and agrced 
to pay interest ” 

Held, that the document did not constitute the bargain between the 
parties, but was merely the record of an already completed transaction and 
therefore did not require registration. i 

- Sbramonton v. Letchman, (1922) I L R50 C38: 4M L J o2 
(F C) distinguished. 

Krishnayya v. Ponnuswami Aiyar, (1923) IL R 47 M 3908 : 46M BE J 2% 
referred to. 


S. Guruswanms Chetty for plaintiff. 
K. Chekravartht for 2nd defendant. 
T. Krisknaswami Aiyangar for 3rd defendant. 


O. Thanikachellam Chetty fea by Messrs. Short and 
Bewes for 4th defendant. 


*C. 5. No. 72 of 1926, 14th March, 1927. 
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The Court delivered the following 


JupGMENT :—The plaintiff sues on an equitable mortgage. 
The 1st defendant created the mortgage and as he has become an 
insolvent, the 4th defendant the Official Assignee now represents 
his estate. The 2nd defendant is the son of the 1st defendant 
and the 3rd defendant holds a subsequent mortgage. 


The first point I have to decide is the one that has been rais- 
el on behalf of the 2nd defendant. I must’clearly point out 
that this point has not been urged either by the Ist, the 3rd or 
the 4th defendants. They have expressly said they do not desire 
to urge that contention. The mortgage was created by deposit 
of title deeds. It now transpires that the 2nd defendant is in 
possession of a portion of the title deeds relating to this pro- 
perty. He produces them in Court and contends that as the 
deposit was not of all the title deeds a valid equitable mortgage 
could not have been created. E 

To deal with this argument, it is necessary in the frst 
instance to examine whether it was a single house that was 
mortgaged or the property consists of two houses. It has been 
very clearly proved that on the date of the mortgage, the pro- 
perty was a single entire building having one street door and 
presenting the physical features of a single structure. The 
plaintiff before advancing the loan inspected the house and his 
evidence is to this effect. His statement has not been challenged 
in cross-examination. Moreover, the Corporation of Madras 
as well as the Taluk Office have treated the property as a single 
building.and I must hold that the property mortgaged is one 
house known as 3/4, Amman Koil Street. | 

The truth seems to be that originally there were two adja- 
cent houses, 3, Amman Koil Street and 4, Amman Koil Street, 
and they were subsequently amalgamated and rebuilt as a single 
building. On the 23rd of June, 1924, the ist defendant who ` 
applied to the plaintiff for a loan, handed to him certain title 
deeds, which were then presumed to be the entire set of deeds 
relatiag to the property. The plaintiff showed them to his law- 
yer who pointed out to him that the bundle of title deeds includ- 
ed Collector’s Certificates only in respect of House No. 4 and 
that there were none in that bundle that related to House No. 3. 
The plaintiff however advanced to the Ist defendant on the 24th, 
25th and 26th June 1924 monies amounting to Rs. 15,000. The 
Ist defendant apparently fmding that he was not in possession 
of any sale deeds or certificates relating to No. 3, passed a letter 


) 
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to the plaintiff dated the 27th of June, 1924 which contained a 
recital that the Certificates in respect of No. 3 had been Jost, 
This letter satisfied the plaintiff and he took no further trouble 
over it. There is not the slightest doubt that the deposit was 
made with the intention of creating a security over the entire 
property. The title deeds handed to the plaintiff comprised not 
only the Certificates in respect of No. 4 but a copy of a parti- 
tion deed which showed that both the houses Nos. 3 and 4 fell 
to the ist defendants share ata family division and 
that he was entitled to them. It is invirtue of 
this partition deed that the Ist defendant became 
the owner of both the houses and that deed may therefore be 
aptly described as the immediate source of his title. In the 
nature of things, the original partition deed could be only with 
one of the several parties who effected the division. The Ist 
defendant not being in possession of the original delivered a 
copy obtained from the Registrar’s Office. We thus find that 
some of the older title deeds relating to a portion of the property 
were not deposited, while an authenticated copy of the latest 
deed relating to the entite property, which is the foundation of 
the Ist defendant’s title was among the deeds handed to the 
plaintiff. In these circumstances, it is impossible to hold that 
a valid equitable mortgage has not been created. It must be 
remembered that the contest in this case is not between two 
rival mortgagees each producing a portion of the title deeds. On 
the contrary, this is an attempt. made by the 2nd defendant to 
get rid of his father’s transaction, taking advantage of the fact 
that he has somehow got possession of the missing doctiments. 
His contention is not only unjust but unsustainable in law. In 
the deed of subsequent mortgage executed in favour of the 3rd 
defendant, the Ist defendant made an admission that the whole 
property had been previously mortgaged to the plaintiff. I there- 
fore reject this contention put forward by the 2nd defendant.” 


There remains another point to deal with—a point taken by 
the Counsel for the 4th defendant. He contends that a yalid 
mortgage was not created as the document of the 27th of June 
was not registered. His argument is (1) that the oral evidence is 
not admissible under the Evidence Act, as the instrument cor- 
stitutes the contract between the parties; (2) that the document 
is inadmissible in evidence under the Registration Act as it 
affects immovable property but is not registered. The point 
to be decided in such a-case is: Does the document in question 
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constitute the bargain between the parties or is it merely the 
record of an already completed transaction? Turning to the 
document it reads thus:— 

“I pledged with you as collateral secunty the Collector’s certificate relat- 
ing to the said house .......... on 23rd June, 1924.” 


The document is dated the 27th and it refers to a transac- 
tion which had taken place four days previously. , 
The document proceeds to say 
“I borrowed from you on the 24th, 25th and 26th sums amounting to 
Rs. 15,000 and agreed to pay interest.” 
Again it is the past tense that is used. The passage says 
that the writer had already borrowed money and had already 


agreed to pay interest. 


_ The most authoritative exposition of the law is that contain- 
in the judgment of the Privy Council in Subramanian v. 
utchman (1). The test that was applied in that case was: 
Was the document in question the bargain between the parties? 
On the facts of that particular case it was held that the writing 
constituted the contract, that parol evidence could not therefore’ 
. given and that the document itself being unregistered did 
not create a valid mortgage. Let us look at the document in 
that case. It reads thus: 
“We hand you herewith the title deeds ..... This please hold as security. 
seams Please also hold this as further security.” 
` There can be no doubt that this evidences the feiusaction 
itself and is not merely the record of an already completed tran- 


.saction. In Krisknayya v. Ponnuswams Atyar (2) the document 


was held to be the mere record of an already completed transac- 
tion. The words in that document are: 

> “So, let it be known that for that I have retained with you as collateral 
security my document of the Collector's Certificate No. 815 in respect of 
my house.” 


Sir Walter Schwabe, C. J., with whose judgment Ratne- 
sam, J., concurred, observed as follows :— 

“If it constitutes the bargain, then, on the well-known rule that, where 
contracts are reduced to writing, you cannot give parol evidence of their 
contents, in ‘order to prove the mortgage, the plaintiff would have to attempt 
to put in as evidence the document, and, if it is 2 mortgage document, he 
would be precluded from so doing, by the Transfer of Property Act and 
under the Registration Act.” 


1. (1922) IL R 50 C 338: 
R 47M 


44M LJ 
2. (1923) I L R47 M 38; 46 M L J 295, 


Va 


Lut | THE MADRAS LAW JOURNAL REPORTS. 183. 


Looking at the document the learned Judges held that it 
‘did not constitute the bargain. The present case is a much 
. stronger one. The instrument refers in no uncertain terms 
to the transaction having been completed some days previously. 
As was said in that case by Sir Walter Schwabe, C. J., “In order 
to arrive at the true facts in respect of that question, I think 
that the first thing to do is to look at the document itself.” In 
this case there can be no manner of doubt that the document 
does not require registration. I have carefully followed the 
oral evidence and it also shows that the transaction had already 
been completed when this letter was written. 

The only question that remains is, What are the amounts 
‘due to the plaintiff and the 3rd defendant? The plaintiff is 
content to take a decree calculating simple interest at 15 per cent. 
I pass a decree for the plaintiff for Rs. 20,343-12-0 with subsc- 
quent interest on Rs. 15,000 at 15 per cent. per annum from this 
date to the date fixed for payment. I pass a similar decree itt 
favour of the 3rd defendant for Rs. 11,838-8-0 with subse- 
quent interest upon Rs. 10,000 at 12 per cent. per annum frog, 
this date to the date fixed for payment. The costs of th 
plaintiff and the 3rd defendant shall be paid by defendants 1,2 
and 4. I fix the fee of the 2nd defendant’s guardian ad litem 
at Rs. 150 which the plaintiff will be allowed to include in his 
costs. Time for redemption is three months. a 

The portion of the title deeds produced by the 2nd defend- 
ant is in Court and the same shall be treated as part of the deeds 
deposited with the plaintiff. 


N. S. Suit decreed. 


T 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 
PRESENT :—MR. JUSTICE VENKATASUBBA RAo. 
C. N. Evalappa Mudaliar and another _ ...  Plaintiffs*. 


v. 
T. Balakrishnammal sues Defendanh. 

Civil Procedure Code, S. 92—Scope—Sutt agatnst person setting up 
claim adverse to the trust—Mawmitoinability. 

One K dedicated the suit property to charity appetite two trustecs 
by a registered deed. About seven years after this, she executed a will 
bequeathing the same property and certain other property to the defend- 
ant and directing her to perform the charities by spending a certain amount 


*C S No. 197 of 1925. 8th March, 1927. 
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every year. The two trustees died and the defendant who took possession 
of the properties repudiated the trust and claimed that the ownership of 
the suit property remained in her but she was willing to carry out the 
charities mentioned in the will as per its terms. A suit was filed by rela- 
tors under S. 92 of the Civil Procedure Code for appointing a new irusice 
and settling a scheme. The defendant raised the contention that the 
suit under S. 92 of the Civil Procedure Code was not maintainable. 


Held, that the suit as framed was maintainable, though the defendant 
was in the position of an alienee who sets up a claim adverse to the trust. 
Jafarkhan v. Datdshak, (1910) 13 Bom. L R 49 referred to. 


To a suit under S. 92 of the Civil Procedure Code, a person who sets 
up a title adverse to the trust can be impleaded as a defendant but a decree 
cannot be, passed against him to deliver possession of the property in hys 
possession. ae 

S. 92 of the Civil Procedure Code does not apply itoa suit 
brought solely for the purpose of having a declaration that the property 
is trust property for the reason that the sechon pre-supposes the existence 
of a trust. 


" K. Bhashyam Aiyangar for plaintiffs. 
R. Srinivasa Aiyangar and Hari Row for defendant. 
The Court delivered the following 


JupcMentT :—This is a relator’s suit under S. 92 of the 
Code of Civil Procedure filed with the sanction of the Advocate- 
General. The suit property originally belonged to one Kaveri 
Ammal. By a registered deed dated the 21st September, 1914 
she dedicated the property to charity appointing two trustees 
(1) Ramanuja Mudaliar, and (2) Bhashyam Naidu. It is uot 
disputed that so far as the language of the deed is concerned, 
the dedication was complete and that the donor reserved: no 
rights for herself in the property. Abotit 7 years after this, 
Kaveri Ammal executed a will of which probate has been 
obtained by the defendant. The latter is not strictly the grand- 
daughter of Kaveri Ammal, because she is only the daughter of 
Kaveri Ammal’s son-in-law. The will deals with two proper- 
ties one of them being the suit property. These two houses are 
bequeathed to the defendant and she is directed to perform cer- 
taia charities. The object of the trust deed of 1914 is the 
performance of utsaváms in the temple of Sri Ranganatha in 
Tiruneermalai village. It is necessary to notice the difference 
between the provisions of the trust deed and the provisions of 
the will, Whereas under the trust deed the entire income of 
the suit property was to be spent in performance of utsavams 
at Tiruneermalai, under the will the defendant takes the suit 
house and the other house, the gift being burdened with an 
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obligation to spend Rs. 50 in performing stsavams at the said 
temple of Sri Ranganatha in Tiruneermalai and to spend an- 
other sum of Rs. 50 in conducting certain other uésavams in the 
temple of Parthasarathi at Triplicane, Madras. It will be 
noticed that by the. will, the income of the two houses is amalga- 
mated and a composite trust.is created. This is again a point 
of difference between the deed and the will. What the defend- 
ant now does is this, she repudiates the trust and takes her stand 
upon the will. She says that so far as the ownership of the 
suit property is concerned, it remains in her, but that she is will- 
ing to carry out the charities mentioned in the will in accordance 
with its terms. Thus, the defendant repudiates the trust anc 
sets up a right adverse to it. In these circumstances, the 
defendant raises the question: Is the suit filed under S. 92 
maintainable? 

I have been asked by the learned Vakil for the defence to 
say that the suit is not maintainable as being one against an 
alienee or trespasser. The defendant does not of course claim 
title under a conveyance smter vivos but she relies upon a testa- 
mentary disposition in her favour. The testatrix professing to 
be entitled to deal with the property, bequeathed it-to the defend- 
ant and the latter says that the property is hers. She is thus 
in the position of an alienee who sets up a claim adverse to the 
trust. The question to be decided is, can such a suit be insti- 
tuted under S. 92? To answer this question I must turn to 
S. 92, for after all the answer depends upon the right construc- 
tion of that section. I shall read only what I think is the rele- 
vant portion of that section so far as the present point is 
concerned. | 

“Where the direction of the Court is deemed necessary for the 
administration of any such trust (any express or constructive trust created 
fer public purposes of a charitable or religious nature), two or more per- 


sons having an interest in the trust and having obtained the consent in 
writiug of the Advocate-General, may institute a suit aud obtain a decree, 


(b) appointing a new trustee; 


(g) settling a scheme; 
OF see “Uk Ay 
Has the direction of the Court become necessary for the 
administration of this trust? The two trustees .. originally 
R—e4 i 
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appointed, : namely, Ramanuja Mudaliar and Bhashyam Naidu 
are dead. An adverse claimant has taken possession of the 
property and is repudiating the trust. Can it then be denied 
that the condition laid down in the first part of the section has 
been satisfied? In these circumstances, two persons with the 
sanction of the Advocate-General have filed a suit to obtain a 
decree 

(1) appointing a new trustee; 

(2) settling a scheme. 

I find nothing in the section which compels me to hold that 
this suit is not competent. The contention of the ' learned 
Vakil for the defence is that to a suit under S. 92 you cannot 
implead as defendant a person who sets up a title adverse to the 
trust. I do not think that the proposition in such wide terms 
has ever been laid down; at any rate, if it has been, I must res- 
pectiully dissent from that view. What the Courts have said 
is, that in a suit under S. 92 a decree cannot be passed against 
the alienee or trespasser directing him to deliver possession of 
the property, as such a relief is not mentioned in the section. 
This is indeed a very different proposition from the one I am 
asked to accept. In this case, the plaintiffs do not seek to 
recover possession from the defendant. The decisions have 
alse laid down that S. 92 does not apply to a suit brought solely 
for the purpose of having a declaration that the property is trust 
property, for the. reason that the section pre-supposes the exist- 
ence of a trust. I do not propose to pass any decree making a 
declaration that the property is trust property. The decisions 
therefore that have been quoted are not in the way of my grant- 
ing suitable relief in this case. 

As I have said, what the Courts have decided is, that a 
decree cannot be passed in’ a suit under S. 92 for possession 
against a person who is neither a de jwe trustee nor a trustee 
de son lort; in other words, against a person, who repudiating 
the trust, sets up a claim adverse to it. But when I am asked to 
say that no suit can ever be filed under S. 92 against an alienee or 
a trespasser, I find it very difficult to follow the argument. The 
question has often arisen, whether to a suit for the removal of 
a trustee an alienee or a trespasser is a necessary or proper 
party? In a suit filed for removing a trustee, the Court has 
necessarily to give a finding that the property is trust property 
and that it has been wrongfully alienated by the trustee. Is 
this-finding to be given in the presence of the alienee or without 


! 


LHI] THE MADRAS LAW JOURNAL REPORTS. 187 


him on the record? If a decree for possession against the 
alienee cannot be passed in that suit (and I have shown it can- 
not), what is the effect of this finding when a second suit is 
instituted against the alienee, first, if he happened to be a party 
to the previous suit and secondly, if he did not happen to be such 
a party? These are questions on which the various High 
Courts in India have taken different views, but I am not con- 
cerned with them at present. 


Let us try to understand what the defence really amounts 
to. The defendant is in possession of the suit property and 
it is ‘said that a suit under S. 92 against her is incompetent. The 
question then arises, if such a suit is instituted, who is to be 
made a partyr How is one to obtain any of the reliefs con- 
templated by S. 92? There are no trustees; none of the re- 
presentatives of the founder beyond the defendant is available; 
and who then is to be made a defendant to the suit under S. 92? 
Then again, let us assume that the plaintiffs have filed this suit 
against the defendant in the ordinary way, and not under S. 92 
(for the defendant contends that that is the right position). To 
whom is the Court to direct possession to be given? The plain- 
tiffs are mere worshippers and ex Aypothesi no new trustees 
have been appointed, a suit under S. 92 for appointing new 
trustees, in the circumstances, having been found impossible. 
There is no means therefore by which possession can be decreed 
to those rightfully entitled to it. These considerations will 
show that the contention of the defendant is fallacious. I may 
take a typical and familiar instance. Supposing there is in a 
village an ancient temple which has had no trustees within living 
memory ; supposing also that you cannot trace either the founder 
or his heirs; the temple is in a neglected condition and I take it, 
that some neighbour has annexed it to his own private proper- 
ties. In such a case, what is to be the procedure? If it is 
to be held that you cannot file a suit under S. 92 against the 
trespasser, the question naturally arises, who is to be impleaded 
as a defendant to such a suit? Is it suggested that you may 
take at random any chance worshippers and file a suit against 
them. Such a suit would be a farce. And what purpose 
would be gained by such a suit being filed? If a suit cannot 
be filed under S. 92 a scheme cannot be had and new trustees 
cannot be got appointed. If it is on the other hand to be held, 
that a suit has straightaway to be filed in the ordinary way 
against a trespasser, the question is, who is to file such £ suit 


188 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


—there being nd one competent to claim possession—as on my’ 
assumption there were no trustees to start with, nor have new 
trustees been appointed. I think I have sufficiently indicated 
the dilemma which a possible plaintiff has to face when - con- 
fronted with a situation such as the present. The view that 
I have taken that such a suit is competent is supported by autho- 
rity. The obiter dicta in Venkatanarasimha Rao v. Subba 
Rao (1) support this view. The following very terse statement 
of Spencer, J., I respectfully adopt :— 

“If a trust has been ‘created for public purposes of a charitable or 
religious nature’ a suit will lie for settling a scheme ‘where the direction 
of the Court is deemed necessary for the administration of the trust’:” 

Jafarkhan Jatbarkhon Pathan v. Daudshah Mahomedshah 
Fakir (2) is a case directly in point and is strongly in favour of 
the view I have taken. 


I therefore think that both the wording of S. 92 and the 
reason of the thing alike demand that it should be held that a 
suit such ag the present is maintainable and I hold accordingty. 
, Turning to the facts of the case, the defendant pleads that 
the deed of 1914 was brought about by undue influence and 
fraud. The defence has examined one witness and there is 
not even an attempt to prove the case set up in the written state- 
ment. Then it is urged that from the conduct of Kaveri 
Ammal, it must be inferred that she did not really intend to 
divest herself of ownership in the suit property. On this point 
again, there is absolutely no evidence. I may add that'in the 
will: she made, she expressly refers to the trust deed in such 
terms as to negative the idea that there were any vitiating cir- 
cumstances attending its execution. I therefore record a 
finding that a trust for a public purpose of a charitable or 
religious nature was created. 


What is the relief that can'be granted in the suit? I have 
given a finding that the suit property was dedicated to the charity 
referred to in the plaint and that is all that is necessary. `I 
cannot grant a declaration to that effect as such a declaration is 
neither called for nor does it come within the purview of the 
section. So, that relief is not granted and that is prayer No. 1. 
Prayers Nos. 2 and 4 relate to the appointment of new trustees 
and framing of a proper scheme. These two reliefs I am 


prepared to grant. 


J. (192) LL R 46.M 300, 2. (1910) 13 Bom. L R #. 
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The case is adjourned to Thursday to enable the plaintiffs 
to bring in a proper scheme. 

The defendant is directed to pay the plaintiffs their costs 
of the suit. 

Ne Ss Sust partly decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm Murray Coutts Trorrer, Ki, Chef 
Justice, AND MR. JUSTICE SRINTVASA ATYANGAR. 


Sri Ranga Thathachariar, late a minor 


by next friend Komalathammal, but i 
now declared major and next friend | nS 
discharged—vide Order, dated Ist Feb- 
ruary, 1926 in C M P No. 321 of 1926... A ppellant* 
(Plaintiff) 
v 


id Te 
Srinivasa Thathachariar alias 
Srinivasa Raghavachariar ... Respondent (1st defendant). 

Hindu Law—Joint faimntly—Partition—M inor—Suti for partition on be- 
half of—Prelwnmary decree for partition in —Division in status m case of— 
Date of—Plaint or preliminary decree—Manager—A ccownt—Liabiltty for, 
before and after dwiston in status—Distinction—Crvil Procedure Code, 
Order 41, Rule 22—Decree—Meaning—Rights or causes of action decided 
against by Court below—Respondent’s right to rely npon, without appec! 
or memorandum of objections. 

In a suit for partition instituted on behalf of a minor, if the Court 
holds that a divisiom is necessary in the interests of the minor and passes 
a preliminary decree for partition, it must be deemed that the divided 
status of the plaintiff dates from the date of the plaint, and not merely 
from the date of the preliminary decree for partition. The fact that she 
preliminary decree was passed on a consent statement of the parties docs 
rot make any difference. 

In an ordinary suit for partition, in the absence of fraud or other 
improper conduct, the only account the kartha or manager is liable for is 
as to the existing state of the property divisible and the parties have no 
right to look back and claim relief against past inequality of enjoyment 
of the members or other matters. It is, however, open to the ejunior 
member to prove specifically any fraud or misappropnation or other im- 
proper conduct on the part of the manager with respect to such manage- 
ment. After a division in status the members are only tenants-in-common 
or:co-sharers and the manager is strictly bound to account for all receipts 
and expenses, and can take credit only for such expenses as have been 
incurred for the benefit or necessity of the estate, and the net income 
after deduction of such expenses must be divided between the members 


a 
*Appeal No. 134 of - 1923, ‘6th January, 1927, 
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Though the word “decree” has been used in R. 2 of O. 41 of Civil 
Procedure Code, what the rule really contemplates is the decision by 
the Court below and merely enables the decision arrived at by the Lower 
Court to be supported on grounds other than those ‘on which the 
Lower Court proceeded. 

Under that rule it is not open to a respondent to have adjudicated by 
the Appellate Court rights or causes of action which have been decided 
against him in the Court below and in respect of which he has filed no 
appeal or memorandum of objections. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O. S. No. 93 of, 1918. 


S. Varadachariar and N. C. Vijayoraghavachariar for 
appellant. 

S. Panchapagesa Sastri and C. F .Rajagopalackari -for 
respondent. i 

« The Court delivered the following 

JUDGMENT :—This is an appeal preferred by the minor 
plaintiff dgainst the final decree for partition passed by the 
Subordinate Judge of Coimbatore in a suit for partition insti- 
tuted by the minor plaintiff represented by his mother as next 
friend against the first defendant, who is his step-brother, and 
several others. The plaintiff is the son of the late Varada- 
chariar, a resident of Coimbatore, by his third wife and the 
first defendant is the son by his second wife. Both the plain- 
tiff and the first defendant were minors at the time of their 
father’s death which occurred in November, 1913. The first 
déf€ndant became a major in December, 1916 and since then 
he was acting as the manager of the family and the plaintiff is 
still a minor. The plaintiffs suit for partition was instituted 
on the 14th August, 1918 and a preliminary decree for parti- 
tion was passed on the 7th April, 1921. One of the questions 
involved in this case is when did the plaintiff and the first de- 
fendant become divided in status? The determination of this 
question is necessary in order to fix the extent and nature of 
the liability of the first defendant to account for the manage- 
ment*of the family properties and the income derived there- 
from. The form of account to be ordered as against the 
first defendant as manager of the family till severance in status 
as between him and the plaintiff would be different from the 
form of account to be ordered against the first defendant after 
such severance. The learned Subordinate Judge held that it 
was the preliminary decree for partition passed by the Court on 
7th April, 1921 that effected a division in status and on that 
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basis he fixed the accountability of the first defendant. The 
correctness of thať view is challenged before us in this appeal. 

The contention which was strongly pressed before us by 
Mr. Varadachariar on behalf of the appellant is, that in a suit 
for partition launched on behalf of a minor, if the Court holds 
that a division is necessary in the interests of the minor and 
passes a preliminary decree for partition, it must be deemed that 
the divided status of the plaintiff dates from the plaint at least. 
It is now settled law that a clear and unambiguous expression 
of intention to become divided made by an adult co-parcener to 
the knowledge of the other members of the family effects a 
severance of the joint status so far as the person who expresses 
his individual volition is concerned. Gtrja Bast v. Sadashi; 
Dhundtrajy (1). In the Full Bench decision of this Court re- 
ported in Soundararajan v. Arunachalam Chetty (2), it has been 
held that the filing of a plaint claiming ‘partition amounts to an 
unambiguous manifestation of intention on the part of the plain- 
tiff within the meaning of the ruling of the Privy Coungil in 
Suraj Noratn v. Iqbal Narain (3). In a later decision of the 
Privy Council in Kawai Nain v. Budh Singh (4) their Lord- 
ships reiterated this principle and observed at page 498:— | a 

“A decree may be necessary for working out the result of the 
severance and for allotting definite shares, but the status of the plaintiff as 


separate in estate is brought about by his assertion of his right to sepa- 


rate, whether he obtains a consequential judgment or not.” 


- That is the law as regards a major co-parcener filing a 
suit for partition. But if a minor co-parcener institutes HER 
a suit by his next friend, it has been held by this Court in 
Chelims Chetiy v. Subbamma (5), that the mere filing of a plaint 
on behalf of a minor would not tpso facto effect a severance of 
the joint family status, for in such a suit it is for the Court to 
determine whether the partition asked for will be beneficial to 
the minor. The same view has been followed in Lalita Prasad v. 


Sri Mahadevjs Brrajman Temple (6). If such a suit proceeds to ` 


the stage of a decree in the plaintiff's favour on the Court finding 
that the partition would conduce to the best interests of e the 
minor, the further question is whether the severance of the 
joint status takes place only from the date of the. preliminary 


1. (1916) I L R 43 C 1031: 31 M L J 455 (P ©). 
"2. (1915) I L R 39 M 159: 29 M L J 816 (F B). 
3. (1912) IL R35 A8 24ML J345 (PO. 
4. (1917) I L R 39 A 4%. 33 M L J 42 (P ©). 
5. (1917) I L R 41 M 442: 34 M L J 213. 6. (19%) IL R 42A 461. 
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decree or from the date of the plaint. On this question there 
is the direct authority of a recent decision of a Bench of this 
High Court <Krishnaswami Thevan v. Putukaruppe 
Thevan (7). It has been held in that case, distinguishing the deci- 
sion in Chelimi Chetty v. Subbamma (5) that a suit by a minor 
for partition, if it ends in a decree for partition, has the effect of 
creating a division of status from the date of the plaint. In 
that case the question to be decided was whether the birth of 
another. co-parcener in the family subsequent to the institution 
of the suit by the minor plaintiff and before the passing of a pre- 
liminary decree had the effect of diminishing the share which the 
plaintiff had on the date of the institution of the suit and for 
deciding that question it had to be determined whether the plain- 

tiff became divided in status from the date of the plaint itself or 
from the date of the preliminary decree for partition. Spencer, 
ie in considering the effect of the decree for partition in such a 


suit stated at page 468: 

“Therefore in my judgment the Pare sound principle will be to re- 
gard the prayer in the minor’s plamt for division as a conditional request 
that, provided that the Court sees fil, it may declare the status of the 
munor divided as from the date of the plaint. It ıs true that there can 
bg, no division of status unless the Court sees fil to decree it, but there 1 
no reason why the Court should not make its decree take effect from the 
date of the institution of the suit.” 


On the footing that by reason of the Court passing a decree in 
favour of the plaintiff for partition it effected a severance in the 
status of the family from the date of the plaint, it was held that 

e share which the plaintiff owned on the date of the plaint was 
not liable to be reduced by the subsequent birth of a member in 
the family. This decision having been given subsequent to the 
disposal of the suit by the Subordinate Judge, he could not 
consider the effect of it before arriving at his conclusion. 

The view taken in the decision in Krishnaswami Thevan v. 
Putukaruppa Thevan (7) does not appear to be really in conflict 
with the principle laid down in Chelimi Chetty v. Subbamma(5). 
In the latter case the partition suit filed by the minor had not 
reached the stage of a decree when the question arose for deci- 
sion as to whether a division in status had been effected by the 
filing of a plaint on behalf of the minor plaintiff. The only 
point which directly arose for consideration was whether the 
filing of a plaint asking for partition ipso facto effected a sever- 
ance of the family status and it was answered in the negative.As 


3 (917) TLR 41 M 442: 34 ML J 213. 
1 J, (1924) IL R 48 M 465: 48 ML J 354. 
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to what would be the result if in such a suit the Court had pass- .. 


ed a preliminary decree for partition, there was no necessity to 
decide in that case. In Krishnaswami Thevan v. Pulukaruppa 
Thevan (7) such a question arose directly for decision and was 
decided, Accepting the principle that ini a suit for partition 
brought by the minor it is for the Court to deter- 
mine whether the partition would be advantageous to 
the minor or not and that a severance in the 
status of the family could not be effected by the individual voli- 
tion of the minor’s guardian or next friend, still, when the Court 
thinks fit on a consideration of the circumstances set forth in 
the plaint to decree partition of the family properties, the 
imprimatur of the Court must be deemed to have been placed 
on the allegations made in the plaint justifying the effecting of 
a partition. That being so, the Court must be deemed to have 
determined: that, even on the date of the plaint, it would have 
allowed a partition to be effected as it was beneficial to the minor. 
Though the enquiry has necessarily to be made by the “Court 
subsequent to the filing of the plaint, it is the state of affairs 
that existed on the date of the suit that determines the exercise 
of the Court’s discretion. It seems to us therefore that the 
principle of the decision in Krishnaswams Thevan v. Pulukarup- 
pa Thevan (7) has to be applied to the present case. We hold 
that the plaintiff must be deemed to have become divided in 
status from the first defendant from the date of the plaint, 
namely 14th August, 1918, by reason of the Court having pass- 
ed a preliminary decree in this suit allowing the partition of the 
family properties. 

It is urged on the first defendant’s side that the Court pass- 
ed a preliminary decree in this case on the 7th April, 1921 in 
accordance with a consent statement filed by the parties and 
not upon an enquiry as to whether a partition would be for the 
benefit of the minor or not. The soundness of this argument 
is open to doubt. The first defendant, who was contesting the 
plaintiffs claim for partition, subsequently consented to the 
passing of a preliminary decree in “his favour and thereby 
abandoned the pleas which he raised in opposition to the plain- 
tiffs claim for partition. Virtually the abandonment of his 
contentions by the first defendant had the effect of leaving un- 
challenged the allegations made in the plaint for showing that 
the partition is necessary and beneficial to the minor and there- 


7. (1924) I L R 48 M 465: 48 ML J 354. 
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fore the Court thought fit to pass a preliminary decree in plain- 
tiffs favour. The fact that the preliminary decree in this 
case was passed on a consent statement does not make any 
difference. 

The finding of the Lower Court on this point is modified 
and we hold that the plaintiff became divided in status from the 
first defendant not from the date of the preliminary decree (7th 
April, 1921) but from the date of the institution of the suit, 
namely, 14th August, 1918. . 


The form of account to be ordered depends upon this find- 
ing. The Lower Court directed accounts to be taken on the 
basis that the plaintiff and the first defendant became divided in 
status only from 7th April, 1921. So long as the family was 
in a state of non-division, the liability to account on the part 
of the first defendant as the manager or kartha of the family 
would be as stated in. the decision in Parmeshwar Dube 
v. Gobind Dube (8). It was held in that case that in an 
ordinary suit for partition, in the absence of fraud or other 
improper conduct, the only account the kartha or manager is 
liable for is as to the existing state of the property divisible and 
the parties have no right to look back and claim relief against 
past inequality of enjoyment of the’ members or other matters. 
With reference to the management of the first defendant prior 
to the dafe of the plaint, the mode of his accountability is as 
stated above and it is open to the plaintiff to prove specifically 
any fraud or misappropriation or other improper conduct on 
the part of the first defendant with respect to such management 
and, in the absence of such proof, what the Court has to proceed 
upon is the assets of the family as they existed at the date of 
the suit, but subsequent to the date of the suit, the plaintiff and 
the first defendant were only tenants-in-common or co-sharers 
and therefore the 1st defendant is strictly bound to account for 
all receipts and expenses and, as observed by the Lower Court, 
can take the credit only for such expenses as have been incurred 
for the benefit or necessity of the estate, and the net income after 
deduction of such expenses will have to be divided equally be- 
tween him and the plaintiff. As the accounts have to be taken in 
accordance with the above findings, a remand of the suit is neces- 
sitated and the Lower Court should give the necessary directions 
for taking accounts in the light of the above observations and 


8. (1915) IL R 43 C 459, 
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finally determine how much amount should be decreed to the 
share of. the plaintiff or of the first defendant. 
This appeal having been posted for being spor to Hits 
day, the Court delivered the following 
JUDGMENT :—Srtntvasa Atyangar, J. :—On behalf ‘a the res- 
pondent it has now been sought to be argued that he would be 
entitled under the provisions of R. 22 of O. 41, C. P. Code, 
to support the decree given by the Lower Court for the particu- 
lar amount even on grounds which may relate to the portion 
of the adjudication or decision by the Lower Court not appealed 
against or in respect of which no objections have been filed by 
the respondent. It is contended that the expression ‘support 
the decree’ in R. 22 merely refers to the amount for which the 
decree is passed and because the expression ‘decree’ is used in 
that rule, it authorises or enables the respondent to make out a 
case for a decree for that amount by questioning some adjudica- 
tion by the Lower Court with regard to rights found against 
the party by the Lower Court and in respect of which no appeal 
or objection has been filed. For this purpose the learned 
vakil for the respondent has referred to two cases decided by 
the Chief Court of Punjab, Muhammad Ali v. Parmanand (9) 
and Shankar Lal v. Madari Singh (10). In the former case 
what was really held was that even though one item in an 


account may be found by the Court of Appeal against the res- ` 


pondent and on that footing the amount for which a decree has 
been granted by the Lower Court may have to be reduced, still 
the decree might be supported by showing that in respect of 
some other item the Court below made a mistake. But when 
the relief granted depends upon the adjudication by the Lower 
Court with respect to rights or causes of action, it is inconcetva- 
ble that such decision or adjudication should be, sought to be 
attacked in the Appellate Court without any. notice whatever to 
the other party. Though the word ‘decree’ has been used in 
R. 22 it is clear that what the rule contemplates really is the 
decision by the Court below and merely enables the decision 
arrived at by the Lower Court to be supported on grounds other 
than those on which the Lower Court proceeded. We are 
satisfied that under that rule it is not open to a respondent to 
have adjudicated by the Appellate Court rights or causes of 
action which have been decided against him in the Court below 
and in respect of which he has filed no appeal or memorandum 
of objections. ' 

“9. (1917) 45° T C 232-10. C910) 7 TC 4B sS 
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There is, however, one point to, which the learned vakil for 
the respondent has.drawn our attention. On the decision of 
this Court it has been directed that the plaintiff would be entitled 
to have an account from the Ist defendant from the date of the 
plaint instead of from the date of the preliminary decree 
as directed by the Lower Court. - There are some- items 
which have been allowed by the Lower Court to the plaintiff in 
its judgment and it is possible that some of those items which 
have been allowed to the plaintiff relate to the period subsequent 
to the institution of the suit. If on the taking:of the accounts 
directed by this Court it should be found by the Lower Court 
that any of the items already allowed to the plaintiff relate to 
the period subsequent to the institution of the suit those items 
should be deleted and be merely included in the taking of the 
accounts and all such items if so found would have to be deduct- 
ed from the amount already allowed to the plaintiff. Similarly 
if in respect.of any of the other matters it should be found 
that any items relate to the period subsequent to the institution 
of the suit and therefore liable to be included in the atcount 
ordered to be taken, those items would also be excluded by the 
Court. 


The Court-fees paid by the appellant for the appeal and 
by the respondent for the Memorandum of Objections will be 
refunded to them respectively. The appellant will have the 
costs of the appeal. ’ 

A. S. V. Appeal alowed. 





PRIVY COUNCIL. 


[On appeat from the High Court of Judicature at Madras. ]. 


PRESENT :—Lorp PHLLIMORE, Lorp Carson, Lord 
DARLING AND MR. AMEER ALI. 


Vibhudapriya Thirtha Swamiar  ...  Appellant* 
v. OAN 
Lakşhmindra Thirtha Swamiar exes Respondent. 


Hindu Law—Loon by Mahami for purposes of math—Custom Liabuuy 


- of succeeding Mahani—Recewer of Math—Income—Form of decree 


. Where monies lent to the deceased head of a math are sought to be 
recovered what has to be seen is firstly whether the debts were contracted 
by the deceased for his own purposes or for the purposes of the temple 


` and in discharge of the duties under which he lay in the performance of 


*P, C., Appeal No. 54 of 1924. 21st March, 1927. 
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the worship and the feeding of pilgrims, and, secondly, whether the borrow- Pc. 

ed monies were legitimately applied for those purposes. Vibhudap aya 
Palaniappa Chetiy v Dewastkamony Pandara Sannadht, (1917) ILR Thirtha 

40 M 709 : LR 441A 147 :33 ML J1 (P C) distinguished. Swamlar 
Decree of the High Court varied. EE a E 

Appeal from a decree of the Madras High Court varying Thirtha 
a decree of the Subordinate Judge of South Kanara. STANIA 

The facts and contentions, appear in the judgment pons 
below (see 44 M L J 187.). 

Sir George Lowndes, K. C., and Narasimham for 
appellant.—The debt is binding, the test being, was the debt 
truly contracted for the purposes of the math, Sammnaantha 
Pandara v. Sellappa Chetti (1) and Vidya Varutht Thirtha v. 
Batusama Aiyar (2). Even if necessity is the test there was 
necessity, Niladrs Sahu v. Chaturbhuj Das (3). On the form 
of the decree the following cases were cited: Srimath Dasvast- 
kamani v.Noor Mahomed Rorthan (4), Lakshmindrathartha 
v. Raghavendra Rao (5), Sundarcsan Chettiar v. Viswananda 
Pandara (6). 

Dunne, K. C. and Dube for respondent—The test 
to be applied is that as in Murugesam Pillai v. Manickavasaka 
Pandara (7) and Palamappa Chetty v. Deivasikamony Pan- 
dara Sastnadht (8). 

Sir George Lowndes, K. C. replied. 

2lst March, 1927. The Judgment of their Lordships 
was delivered by 

Mr. AMEER ALL—The appellant in this case is the ap 
‘Matadhipathi or superior of the Admar Math at Udipi in the 
South Kanara District, and he sues the defendant, the 
present Matadhipathi of another institution called the Sirur 
Math (in the same town) for certain monies which he alleges 
are due to him by the defendant’s predecessor in office. The 
defendant is a mnor and defends this action by his father as 
guardian. 

The plaintiff alleges that the predecessor of the defendant 
borrowed the money for the purposes of the Math, and the 
tS TE R2™M 175 atim™ > 

2. (1921) IL R 44 M 831 at M4: L R 481A 32, 315, 316: 41 MLIT g 
36 (P C). 
3. (1926) IL R 6 Pat. 1399: LR. 53 IA 253: 51 M L J82 (P ©). 
4. (1907) IL R 31 M 47:17 ML J 553. 
5. (1920) IL R 43 M 795 39 ML J 174. 
6. (1922) I L R 45 M 73:43 ML J 147. 
7. (1917) IL R40 M 402: LR 441 A 9:32 ML J 369 (PC). 
8. (1917) IL R 40 M709: LR 441A 147:33 MLJ1 (PC). 
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All, 
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P.G. transactions ranged over a long period from 1902 until about 
Vibhudapıiya the time of his death in 1916; that a settlement of account was 
Thirtba arrived at on the 14th August in that year and an acknowledg- 


Swamiar ment was signed by the deceased Matadhipathi (Ex. C on the 
Lakshmindra record). 





Thirth 

Srania The Sirur Matadhipathi died on the 27th September, 1916, 

Mr. Ameer and the plaintiff brought his suit against his successor on the 
Ali 14th August, 1919. It should be mentioned that as the de- 


ceased Matadhipathi had made no nomination in his lifetime 
the superior of the connected Sodi Math appointed the defend- 
ant as his successor. 
“The plaintiffs claim was denied on behalf of the defend- 
ant; the acknowledgment (Ex. C) was charged to be a forgery, 
and it was further contended that even if the debts were genu- 
ine the assets of the Math were not liable for the money bor- 
rowed by the deceased Swami. 
The case went to trial before the Subordinate Judge of 
South Kanara who held that the impugned transactions were 
true, and that Ex. C. was genuine, and that the debis were 
contracted by the deceased Matadhipathi for legitimate pur- 
poses, and that the Math assets were liable for their satisfac- 
tion. He accordingly decreed the plaintiffs claim. 
From his decree there was an appeal to the High Court of 
Madras, which differing from the trial Judge dismissed the 
plaintiffs suit, in so far as it sought to make the assets of the 
Math answerable for the debt. The learned Judges held in 
substance that the plaintiff had failed to show that the debts 
for which the suit was brought were contracted for necessary 
purposes and that consequently the Math was not liable. They, 
however, decreed the claim in regard to the personal assets of 
the deceased that had come into‘the defendant’s hand. 
The plaintiff has appealed from the decree of the High 
Court to His Majesty in Council and the main question for deci- 
sion is with regard to the liability of the Math assets for the 
satisfaction of his debt. 
{t is in evidence that in the town of Udipi there are eight 
Maths each presided over by a superior or swamear. They 
‘|; appear to form 4 groups connected by a tie which permits in 
case of the superior of one Math dying without nominating a 
successor the superior of the other Math to appoint a successor 
to the deceased Swamuar. 
Besides these Maths there is a temple dedicated to Krishna, 
one of,the manifestations of Vishnu, perhaps the most popular 
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deity forming the Hindu Triad. Admittedly it has no Puc, 
superior but the affairs of the Krishna-temple are managed by vibhudapriya 


the superiors of the eight Maths in turn. | Sania 


v 


The important ceremonies connected with the temple of | oysnmindra 


Krishna are performed during the Pariyaya which lasts from Pa 
the 15th January in'one year to the middle of January two pana 


years later. During this period the superior of the Math Mr Peas 
whose turn it is, usually called the Pariyaya Swami, has abso- 
lute power over the performance of the rites and ceremonies. 
The South Kanara Manual, published: under the authority 
of Government, contains the following description regarding 
these Maths: 


“The Temple of Krishna, at Udipi, is said to have been founded hy 
Madhavacharya himself who sct up in it the image of Krishna originally 
made by Arjuna and miraculously obtained from a vessel wrecked ‘ón the 
coast of Tuluva . . . Besides the temple at Udipi he established 
eight ‘Mathas’ or sacred houses, each presided over by a sanyast or swan. 
These exist to this day and each steams in turn presides over the temple ol 
Krishna for a period of two years and spends the intervening fourteen 
years touring throughout Canara and the adjacent parts of Mysore levying 
contributions from the faithful for the expenses of his next two years of‘ 
othce, which are very heavy as he has to defray not only the expenses of che 
public worship and of the temple and Matha establishments, but must also 
feed every Brahmin who comes to the place.” 


Madhavacharya, who was born in the 12th century of the 
Christian era, is credited with introducing Vaishnavism cult or 
the Krishna cult in Southern India. 


The evidence in this case fully accords with the description 
in the Manual. | 4 

The plaintiff in support of his claim examined besides him- 
self a number of witnesses on whom the Subordinate Judge re- 
lied. Among them is an old servant of the Sirur Math who. 
had been in service for 25 to 30 years. He speaks to the re- 
building of the Dining Hall which had become dilapidated and 
to the expenses connected with the Pariyaya. 


Another witness is the superior of one of the other Maths 
in Udipi, Sudindra Thirtha, who speaks as follows: - 


“I am one of the Saami of the eight Mutts at Udipi. There is a 
custom that these eight Mutts should perform Paryaya in the Shri Kriahna 
Mutt . . . The Sram: of each of the eight Mutts should perform 
Partyaya for a period according to turn. The said custom of perfonning 
Partyaya prevails from the days of Madhwachariya. Provisions have to 
be kept ready for the Paryaya. Rice has to' be stored. This storing 


cotamences from about a year before the Parsyaya,” 
i d 





Vibhadapriya 


Thirtha 
Swanmlar 


v. 
Lakshmindra 


Thirtha 
Swamiar. 
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After stating the quantities of provisions to be stored for 
the festival he describes in the following terms the expenses he 
himself incurred whilst he was in charge df the Partiyaya. - 


“I have performed two Pariyayas My second Partyaya was from 
17th January, 1912, to 16th January, 1914. I have incurred a debt of 
Rs. 30,000 during the said Partyaya period. It was a debt contracted to 
conduct the Partyaya. The Pariyaya of the Sırùr Mutt commences after 
the Parsyaya of my Mutt ıs overs A debt of Rs. 25,000 was contracted 
during my first Partyaya. I know Lakshmi Samudra Tirtha Swami (the 
deceased superior) was not extravagant but was very frugal in expenditure. 
My Mutt has an income of about Rs. 10,000 per annum excluding assessnient 
The Mutt of Krishna has an annual income of about 500 muras of rice and 
Rs. 500 in cash from lands. Besides this it gets a total tasdick of 
Rs. 13,000 per annum from the British Government and Mysore State. The 
Swami of the Pariyaya Mutt has to meet the rest of the expenditure either 
from the accumulations of the income already made or by borrowing funds. 
During the’ Pariyaya period of 2 years offerings by devotees or pilgrims may 
amount to Rs. 25,000. But Rs. 12,000 have to be spent out of it for 
making presents to them. It,is not possible to meet the expenditure of the 
Pariyaya period from the income of the above-mentioned Mutt of Shri 
Krishna, și. e., tasdick income from lands, and offerings from devotees and 
pilgrims. At the Pariyaya festival about 10,000 persons are fed per day.” 


The plaintiff himself, who is the superior of the Admar 
Math, speaks thus of the heavy expenses incurred in perform- 
ing the worship and the attendant ceremonies:— 


“The aforesaid sums were borrowed by the late Sirur Swami for 
the expenses of his Pariyaya. Udipi Krishna temple bas lands and also 
gets fasdick and these are got by the Parvyaya Swami for the time being. 
Those incomes are not sufficient for the expenses of the Pariyays ‘The 
Pariyaya Swami also gets konikas (offerings or presents) from votaries 
and pilgrims during the Pariyaya period. The income of the Mutt of the 
Pariyaya Swami is also utilised for the Pariyaya expenses. All these in- 
comes are not sufficient to meet the expenses of the Pariyaya. The Pari- 
yaya Swami before his turn of Pariyaya commences has to store articles, 
viz., rice, firewood and other provisions and also to grow plantain plania- 
tions. For all these the income of the Krishna temple is not available. } 
have heard that Sirur Mutt bas an income of about Rs. 16,000 a year. As 
the income of the Sirur Mutt and that of the Krishna temple and also the 
offerings of the votaries were not sufficient for the Pariyaya. expenses, the 
late Sirur Swami had to incur debts. The Bhojanasala (Dining Hall) 
constructed by the late Sirur Swami would cost about Rs. 20,000.” 

In the Manual there is a further reference to the Parsyaya:— 
“The periodical change of the Swami presiding over the temple of 
Krishna is the occasion of a great festival known as the Panyaya when 
Udipi is filled to overflowing by a large concourse of Madhvas not only 
from the district but from more distant parts, especially from the Mysore 
territory.” , 
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Mr. Justice Krishnan in his judgment in the case remarks: ais 


“Phere are no doubt certain poojas and ceremonies which have neccs- Vibhudapriya 


sarily to be performed and any reasonable expenditure incurred for carry- ea 
ug them out will be binding on the Mutt. But there is no obligatiou to 7. 
have the ceremonies performed on the scale that the Sirur Swami did.” Lakshmindra 


It is admitted that no scale of expenditure is fixed for the Swamlar. 
performance of the ceremonies beyond recognised custom and ae 
usage. They have to be performed according to the practice “ALL. 
which has prevailed for centuries. The Dining Hall was fall- 
ing to pieces, and the Government appears to have intimated to 
the superior that unless it was rebuilt and put in proper order 
its contribution would be withdrawn. It is in evidence that 

in executing the necessary repairs considerable cost: was incur- 
red. It can hardly be said that the expenditure for these 
purposes was not legitimate. 

According to Mr. Justice Ramesam, the second Judge, the 
necessity for the debt in order to bind the Math must be “sustt- 
fiable.” He says:— 

“It is idle to pretend that the feeding could have gone on anything 
like this scale in all the sıx centuries during which these Mutts existed or 
even in the earlier years of the last century.” 

Referring to the'case of Palamiappa Chetty v. Detvastkia- 
mony Pandara Sannadhs (8) the learned Judge observes :— 

“It would be an instance of the misapplication of the word ‘custom’ 
and of forgetfulness of essentials of a custom which modifies the ordinary 
law to say that the Mutts are bound by custom to feed every-‘Brahmir 
that comes to the Pariyaya (as is stated in the South Kanara Manual). 
The numbers may increase as the years roll on and the result of carrying 
out the idea of feeding every one that comes may be the destruction of 
the institutions themselves. The Swamis have a wide power over their 
income and Courts do not ordinarily scrutmise their manner of exercising 
it so long as they do not seek to bind their successors. If a successor 1s 
sought to be bound the borrowing must be for justifiable necessity.” 

The learned Judge seems to have misapprehended the 
effect of their Lordships’ judgment in Paleniappa. Chetty’s case. 
In that case one head Of a Math had purported to alienate in 
perpetuity certain lands of the institution; and the impugned 
alienation was attempted to be supported by an alleged custom. 
The remarks of the Board relate to this contention; they lay 
down no general rule. 

He seems also to have enoe the fact that the facili- 
ties for travelling afforded by the present conditions of the 
country materially account for the larger influx of pilgrims and 

8. (1917) I L R 40 M 709: L R 44 I A 147: 33 M L J 1 (P C). 
R—26 ° 
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worshippers, without imputing blame or qereliction of duty to 
the Swam:. As pointed out in the case of Vidya Voaruths 
Thirtha v. Balusams Atyar (2), these superiors “have ample 
discretion in the application of the funds of the Maths, but al- 
ways subject to certain obligations and duties equally governed 
by custom or usage.” In the South Kanara Manual also, 
there is an account of the vast concourse that flocks to the tem- 
ple of Krishna on the recurring Pariyaya and the duty sanction- 
ed by ancient practice, which rests on the superior in charge. 
These Matadhipathis.have a difficult task to perform; un- 
aided by any established rule they are expected to exercise çon- 
trol over the numbers of pilgrims, who come to the temple in 
order to participate in the festivals and share in the food offer- 
ings. Even if it were permissible for the superior to exclude 
a certain number from being fed, their Lordships doubt whe- 
ther popular sentiment would sanction his so doing. The obli- 
gations under which they labour are regulated by custom, which 
are of long standing and have been observed for centuries. 
What their Lordships have to see in this case is, firstly, 
whether the debts were contracted by the deceased Swami for 
his own purposes or for the purposes of the Temple and in 
discharge of the duties under which he lay in the performance 
of the worship and the feeding of pilgrims; and, secondly, whe- 
ther the monies so borrowed were legitimately applied for 
those purposes. , 
In Niladri Sahu v. Chaturbhuj Das (3) the superior of a 
Math desirous of i improving the houses for the lodgment of 
Rajahs and other rich devotees who visited his Math for the 
purpose of worship, built fitting habitations for them and attach- 


~ ed the same to his institution. It was found that the revenue 


of the Math, although sufficient to meet the ordinary expenses 
of the worship, was insufficient to defray the cost of the con- 
struction, maintenance and management of these new build- 
ings. 

The superior accordingly began to borrow, from time to 
time, from moneylenders various sums of money to pay for 
these constructions. It was also found that the borrowéd 
money was applied partly to the performance of the necessary 
worship; and that the Math was making use of the buildings 
constructed by the superior. The Board directed the appoint- 

2. (1921) [TL R44M 81: L R481 A 302: 41 ML J 346 (PO. 
3. (1926) IL R6 Pat. 139: L R 53 I A 253: 51 M L J 82 (PO. 
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ment of a recetver itt respttt of the usufruct, which ordinarily 
went to the superior to apply the same for the payment of the 
debts contracted by him. 
` Their Lordships think that the proper course to take in 
the present case should be the same, viz.: to remit the case to 
the High Court, to send it down to the Subordinate Judge with 
the following directions: that in case the guardian of the de- 
fendant does not pay within three months from the arrival of 
the record the sum sued for, plus interest at the contractual rate 


until payment, the Trial Court should appoint a receiver for _ 


the rents and issues of the Math property and the proceeds 
from offerings, etc., and after payment of all expenses connect- 
ed with the Math and the performahce of the ceremonies and 
festivals and a reasonable provision for the maintenance of 
the Matadhipathi, the balance should be applied in discharge 
of the plaintiff's debt until such debt has been paid off. The 
order of the High Court will be discharged. 

The appellant is entitled to his costs in alf the Courts, 
and their Lordships will humbly advise His Majesty accord- 


Solicitors for appellant : Chapman Walker & Shephard. 
Solicitor for respondent : H. S. L. Polak. 


Hs C, Appeal allowed. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT:—Sir Victor Murray Courts TROTTER, Kt, 
Chief Justice, MR. Justice KUMARASWAMI SASTRI AND MR. 
Justice RELLY. 
Tangella Narasimhaswami, Dharmakartha of . 
Sri Kodanda Ramachandra Moorthy ... Appellant” 


(1st defendant) 
v 


Iamidi Venkatalingam and others ... Respondents (PIfs.). 
Trusts Act, Ss. 1, 5—Religious trusi in relation to tmmovcable property 
—Deed creatag—Regisiration—Necessity—Dedication of property to God 
by a Hindwu—Wriling—Necessity—Deed of dedication—Registration—N sces- 
sity—Tromsfer of Property Act, S. 123—A pplicabiltty—Deed 
past transaction—Registration—Necessity 
The second defendant became ill and in pursuance of a vow then made 
he built a temple and installed the idol of Sri Kodanda Ramachandra 


*S. A. No. 71 of 1924, ` 20th Jartrary, 1927. 


t 


record ina 


P. Ce 
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Moorthy there. A few years afterwards: he purchased. some lands for 
endowing the same for the worship of the idol. Three years afterwards 
he executed Ex. I. Ex. I, which purported to be merely an agreement 
between the Ist and 2nd defendants, provided, inter alta, as follows :— 

“I have constituted you as Dharmakartha. to Sri Kodanda Rara- 
chandra Moorthy Varu consecrated by me in the aforesaid village and to 
arrange for the performance of daily offerings of lighting, dhoopam and 
Naivedyam, etc., and also for the Kalyana Uthsavams to be performed every 
year and for paying wages to the Archaka, musicians, etc, the servants of 
the temple, and I have this day granted the inam land worth Rs. 3,000 with 
fruit trees, etc., as gift to Sri Kodanda Ramachandra Moorthy towards the 
expenses of lighting, dhoopam and Naivedyam for Kalyana Uthsavame, 
etc. Therefore whenever you want I would execute on proper stamp 
paper on any day from this date as desired by you at my cost. With the 
aforesaid stipulations, this agreement is executed stipulating 
that I should deliver possession of the sald land on the 
very day I execute the gift deed, that I should-tender proper 
accounts for the money that I might realise by renting out the - said ‘laud. 
1 made you believe that I did not alienate the said property before __ this 
either by sale or mortgage, etc., and I execute this agreement.” 

Held by the Full Bench, that the document did not require registration 
and was effectual to pass title to the idol, though unregistered. 

The gift was not made by Ex. I and the document was merely a record 
of a past transaction. 

Even if Ex. I conferred any present title, it did not require registration, 
as the trust to which it related was a religious trust exempted by S. 1 of 
the Trusts Act. S. 123 of the Transfer of Property Act had no applica- 
tion because the transfer was not to a living person. 

Per Kumaraswami Sastriar, J -—Dedication of property to God by a 
Hindu does not require any document and property can be validly dedicat- 
ed without any registered instrument. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Narsapur in A. S. No. 210 of 1922 pre- 
ferred against the decree of the Court of the Principal District 
Munsif of Narsapur in O. S. No. 710 of 1920. 

' C. Rama Rao for appellant. 

P. Somasundaram and P. Satyanarayana for respondents. 

The Court (Sir Victor Murray Coutts Trotter, Chief 
Justice) made the following 

“OrpeR or REFERENCE TO A FuùL Bencn :—I think the 
most convenient course in this case will be to refer the whole 
case, which of course turns on the construction of Ex. I, to a 
Full Bench. The appellant relies upon an authority, Pallayya v. 
Ramovadhamiu (1), which I confess myself quite unable to 
understand: Towards the beginning of the judgment the deed 


(1903) 13 M L J 364, 
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is recited and described asia dedication of the land to the idol. 
In the next paragraph the learned Judges speak of the dedica- 
tion of the idol and land to the public. Those two expressions 
seem to me to be quite inconsistent and I think it had better be 
laid down whether that case is an authority that is to be fol- 
lowed, and an authority for what proposition. In the present 
case the matter is complicated by. the fact that although there is 
a categorical statement that there has been a grant of the land to 
‘the idol, there is also a recital at the beginning that the agrèe- 
ment embodied in the document was an agreement in favour of 
Narasimhaswami who by the instrument is constituted dharma- 
kartha. The question will be whether the learned Judge Was 
right in law in holding that Ex. I was a document which 
required registration . 

C. Rama Rao for appellant. 

P: S omasundarant and P. Satyanarayana for respond- 
ents. 


The Court delivered the following 


JUDGMENTs :—Kuwumaraswami Sastri, J. :—This appeal 


arises out of a suit to set aside an order passed against the 
plaintiff who attached the properties in exectition of a decree 
which he obtained against the 2nd defendant. A claim was 
preferred by the 1st defendant alleging that the land was dedi- 
cated by the 2nd defendant to Sri Kodanda Ramachandra 
Moorthy Varu and that possession was given to him as Dharma- 
kartha. The District Munsif dismissed the plaintiffs suit on 
the ground that the property passed to the temple but this decree 
was reversed by the Subordinate Judge on the ground that Ex. I 
which is produced as evidence of the dedication requires regis- 
tration and as it was not registered no title passed to the idol. 
It is contended in Second Appeal by the appellant that the docu- 
ment does not require registration as (1) itis a document 
constituting a religious trust and neither S. 5 of the Trusts Act 
nor S. 123 of the Transfer of Property Act applies, (2) that the 
dedication to the temple was made before the date of the instru- 
ment, and the document merely records what happened, (3) that 
the document should be treated as an agreement to transfer the 
property to the trustee whenever he required a conveyance and 


that such å transaction is covered by the proviso to S. 17 of the _ 


Registration Act, and (4) that subsequent to Ex. I a registered 
document was executed’ as provided in the agreement and that 
although the registered document was after the attachment it 


Kumara- 
swami 


Sastri, J 
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is not invalid as it was executed in pursuance of a prior arrange- 
ment, 


The following facts are not disputed. The 2nd defend- 
ant became ill about 8'years before the date of Ex. I and in 
pursuance of a vow then made he built a temple and installed 
the idol of Sri Kodanda Ramachandra Moorthy there. He want- 
ed to endow land for the worship of the idol and obtained a sale 
deed of the land which is now in dispute in 1913. In 1916 Ex. I 
was executed. Ex. I purports to be merely an agreement 
between the Ist and 2nd defendants. The material portion 
runs as follows :— Oon 


' “I have constituted you as Dharmakartha to Sri Kodanda Rama- 
chandra Moorthy Varu consecrated by me in the aforesaid village and 10 
arrange for the performance of daily offerings of lighting, dhoopam and 
Naivedyam, etc., and also for the Kalyana Uthsavams to be. performed 
every year and for paying wages to the Archaka, musicians, etc., the ser- 
vants of the temple, and I have this day granted the inam land worth 
Rs. 3,000 with fruit trees, etc., as gift to Sri Kodanda Ramachandra 
Moorthy towards the expenses of lighting, dhoopam and Naivedyam for 
Kalyana Uthsavams, etc. Therefore whenever you want I would execute 
on proper stamp paper on any day from this date as desired’ by you at my 
cost. With the aforesaid stipulations, this agreement is executed stipu- 
lating that I should deliver possession of the said land on the very day 
T-execute the gift deed, that I should tender ‘proper accounts for the 
money that I might realise by renting out the said land. I made you 
believe that I did not alienate the said property before this either by sale 
or mortgage, ctc, and I execute this agreement.” 


Then follows -the description of the property. I think the 
effect of the document is to recite the fact that the 2nd defend- 
ant constituted the Ist defendant as Dharmakartha, conferring 
on him, the trusteeship in respect of the land dedicated to the 
idol and promising to grant a conveyance to the lst defendant 
as Dharmakartha whenever he required it The document 
specially states that it is an’ agreement between the parties. It 
does not state that the constitution of the Dharmakartha or the 
gift was to be by virtue of that document but it refers to the two 
acts having been already done, and states that the 2nd defend- 
ant would execute the deed and deliver possession of the pro- 
perty to the Dharmakartha whenever he wants it, he the 2nd 
defendant being in the meantime accountable. In’ deciding 
whether a document requires registration or not one has to take 
the document as a whole and ‘construe it with reference to the 
terms and not as to: what might have been the inténtion, In 
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Rajangam Ayar v.2Rajdngam Atyar (2) it has been held by 
their Lordships of the Privy Council that a document which 
does not by itself convey property but merely gives a right to 
call for another document does not require registration. I 
may pointout in this connection that if Ex. I was really a deed 
which appointed the ist defendant as Dharmakartha and which 
transferred the property to the temple there was no necessity 
for the important clause that the 2nd defendant would, when- 
ever the Ist defendant wanted, execute on a proper stamp paper 
a formal deed of conveyance or why he should reserve posses- 
sion till the execution of such a deed but in the meantime hold 


himself accountable for the rents and profits. A trust is in - 
effect the gift of property or an interest in property to a person ` 


or institution by or through the intervention of a trustee and 
this document evidences such a transaction. In this view it is 
clear that the document comes within the saving clause of S. 1 
of the Trusts Act and S. 5 which relates to the creation of: 
trusts and which requires registration of deeds of trust 
relating to immoveable property does not apply. If the docu- 
ment is merely one which records a past transaction and gives 
another party a right to ca‘l for a formal document it is exempt- 
ed under the Registration Act.. In any view the document ^in 
my opinion, does not require registration. 


It has been argued that a gift to an idol of lands worth over 
Rs. ‘100 requires registration and that a mere recital in another 
document of a gift which had been made would not pass pro- 
perty. It has been held that dedication of property to God by 
a Hindu does not require any document and that property can 
be validly dedicated without any registered instrument. It 
should be noted that in the present case the deed Ex. 'I’ states 
that the property was “granted to God Sri Kodanda Rama- 
chandra Moorthy”. It is a gift not to a specified idol but to the 
Almighty Sri Kodanda Ramachandra Moorthy. This distin- 
guishes the present case from the case where the grant is made to 
a particular idol installed in a particular temple. In PaYayya 
v. Kamavadhanuly (1) it was held by Benson and Bhashyam 
Aiyangar, JJ., that a declaration of trust in relation to immove- 
able property for a public religious purpose is not governed by 
the Indian Trusts Act, which by S. 1 declares it inapplicable 
to religious trusts. It was also held that S. 123 of the Trans- 
fer of Property Act has no application to dedication of land to 


1. (1903) 13 M L J 364. 2. (1922) IL R46 M 373: 44M LJ 735 (P C) 
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the public as the section only applied: to cases when the donee 
is an ascertained or ascertainable person by whom or on whose 
behalf a gift can be accepted or refused There seems to be 


a slight verbal error in this report. I thiņk that having regard 


to the document set out in the beginning of the report the 
words in the judgment should be “the gift of land to the idol 
and dedication*of the temple to the public” instead of ‘‘dedica- 
tion of the idol and land to the public’. Otherwise there will 
be the inconsistency pointed out by the Chief Justice in the 
referring order. 

In Ramalinga Chetis v. Stvachtdambara Chetty (3) 
it was held by Seshagiri Aiyar and Phillips, JJ., that the dedı- 
cation of property to an idol of a temple is not required by law 
to be in writing and may be made orally. In Tamms Reddi 
v. Gangs Reddi (4), Spencer, J., and myself agreed with the 
view taken in Ranmalinga Chetti v. Stvachidambara Chetty (3) 
and held that no document was necessary for the dedication of 
property to charity. 

We have not been referred to any case where it has been 
held that an oral gift for a religious purpose requires registra- 
tion. In this connection I may point.out that S. 123 of the 
Transfer of Property Act only applies to transfers by one 


living person to another. S. 5 of the Act runs as follows:— 

“In the following sections ‘transfer of property’ means an act by 
which 'a living person conveys property, in present or in future, to onc. ot 
more other living persons, or to himself and one or more other ving per- 
scons; and ‘to transfer property’ is to perform such act.” 


It is difficult to see how a gift to God Sri Kodanda Rama- 
chandra Moorthy can be a gift to a living person. 


It has been argued for the respondent that an idol is in 
law recognised to be a juristic person capable of holding pro- 
perty and it must be held that a gift to an idol is a gift to a 
living person. <A juristic person is not necessarily a living 
person, and the fact that for some purposes the law by a fic- 
tion invests non-animate bodies with the rights of persons would 
not make juristic persons living persons for all purposes. Itis 
unnecessary to pursue this point further as the document is not 
a gift to an idol but to Sri Kodanda Ramachandra Moorthy the 
Almighty, and by no stretch of imagination, legal or other- 
wise, can it be said that the Almighty is a living person within 
the meaning of the Transfer of Property Act. I see no 


3. (1918) I L R42 M 440: 36 ML J 575. 
4) (1921) I L R45 M 281: 42 M L J 570. 
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reason to differ from the Madras cases cited above where the law 
has been settled for several years. I think the principle of 
stare decists should be applied unless there are strong reasons 
to the contrary as otherwise it would unsettle many titles. 

I am of opinion that Ex. I does not require registration even 
if it confers any present title as it is a religious trust exempted 
by S. 1 of the Trusts Act. If it is treated only as referring 
to a past gift, the Transfer of Property Act has no application 
to the gift as it is a gift in favour of the Almighty and could 
be validly created without any document. 

Although the case for the plaintiff was that the transac- 
tion was in fraud of creditors, no attempt was made to prove 
it before the District Munsif who finds that the gift was a 
perfectly bona fide one. This finding is not disputed before 
us. l am of opinion that the appeal should be allowed and 
the decision of the Subordinate Judge reversed and that of 
the District Munsif restored with costs throughout. 

In this judgment the Chief Justice concurs. 

Reilly, J. :—I agree that the suit should be dismissed with 
costs throughout and that Ex. I does not require registration 
either as an instrument of trust or as a gift deed. The trust 
to which it relates is a religious trust. The gift to which ‘it 
refers appears to have been made otherwise than by Ex. 1; 
and, if it were intended to be made by Ex. I, then as it was not 
a gift to a ‘living person’ within the meaning of S. 5 of the 
Transfer of Property Act, the document would not require 
registration. 

A. S. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
JustIce DEVADOSS. 
The Official Assignee of Bombay ... Appelani* (2nd Defi.) 


v. 

Obla Kuna Muna Sundarachari 
and others: ... Respondents (Plainitffs 1 to 
4 and 4th Defendant) . 
Presidency Towns Insolvency Act, S. 55—Voidabthty of mortgage by 
insolvent snder—Jurisdiciion to decide wpon—lInsolvency Court—Other 
Courts—Jurisdiction. of—Provinctal Insolvency Act, S. 53—Votdability of 

iransaction wrder—Jurisdiction to decide upon. 
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Under the Provincial Insolvency Act, go, Copr. except an Insolvency 
Court having jurisdiction can declare a transaction voidable under S. 53 of 
that Act. l 


The same principle applies to the case of a transaction ımpeached under 
S. 55 of the Presidency Towns Insolvency Act, so that any question as to 
the voidability of a transaction in so far as it is raised by the Official Assig- 
nec under the special provisions of that Act has to be determined by the 
Court constituted by that Act which would have jurisdiction to determine 
that question. Ss. 55 and 56 of that Act are special provisions relating to 
insolvency and it is only in msolvency that transactions can be impeached 
as voidable if they do not fall under S. 53 of the Transfer of Property Act. 

In a suit brought in a Subordinate Court to enforce a mortgage exe- 
cited by a persoun who was adjudicated an insolvent by the Bombay High 
Court within two years of ihe execution of the mortgage, the Official 
Assignee of Bombay pleaded, imer alia, ihat the mortgage 
was void agaist him under S. 55 of the Presidency Towns 
Inso]vency Act. It was found that the mortgage was executed for 
ecusidcration and was uot benami for the mortgagor. 


Held that, in such a suit, neither the Subordinate Judge nor the High 
Court in appeal from him, had jurisdiction to go into the question whether 
the transaction was void against the Official Assignee under S. 55 of the 
Presidency Towns Insolvency Act, and that the suit must be decreed with 
liberty to the Official Assignee to apply to the Bombay High Court to se 
aside the mortgage under S. 55 of the Presidency Towns Insolvency Act. 


Appeal against the decree of the Court of the First Addi- 
tional Subordinate Judge of Madura in O. S. No. 11 of 1923 
(O. S. No. 201 of 1922 on the file of the Court of the Sub- 
ordinate Judge of Madura). 


The Advocate-General (T. R. Venkatarama Sastriar) and 
K. Bhashyam Atyangar for appellant. 


C. V. Ananthakrishna Aiyar for respondents. 
The Court delivered the following 


JUDGMENT :—This appeal arises out of a suit to recover 
Rs. 27,666-6-9 with costs and further interest alleged to be 
due on a mortgage executed on Ist November, 1921 by the Ist 
defendant in favour of the plaintiffs. The first defendant was 
adjudicated an insolvent in the Bombay High Court in March, 
1922. The date of adjudication does not appear, but it was 
some time between the 7th and the 15th of March, 1922. The 
Official Assignee of Bombay is the 2nd defendant in the suit. 
The 3rd defendant, the Madura Mills Company, were the 
lessees of the mortgage properties; but their lease expired and 
they have disclaimed all interests, so that it is unnecessary to 
consider them: any further. 
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First defendant-died after suit and his widow has been 
brought on record as his legal representative. The Official 
Assignee who contested the suit raised several defences. The 
first was that no money was due on the mortgage as no con 
sideration was paid. The second was that the mortgage was 
executed really benams for the first defendant (insolvent) and 
therefore conferred no right on the plaintiffs. In paragraph 7 
of his written statement it was stated that the first defendant 
was adjudicated an insolvent in the Bombay High Court and 
that the mortgage, having been executed within two years prior 


to adjudication and not being bona fide-and without any con- 


sideration, is void as against the Official Assignee under S. 55 
of the Presidency Towns Insolvency Act. Paragraph 8 runs 
as follows:— 

“Same of the creditors of the insolvent have moved this defendant 
to apply to the Bombay High Court under the abovesaid section for getting 
the suit bypothecation deed annulled, and this defendant intends to apply 
under the above section as soon as possible as the Bombay High Court 
has re-opened on the 8th January, 1922 after the Christmas holidays.” 

Paragraph 9 is as follows :— 

“As this defendant intends to make an application to the BomlLay 
High Court under S. 55, this defendant prays that this Court may be 
pleased to post this suit to a date two months hence so as to enable this 
defendant either to get it stayed till the disposal of the application or to get 
it transferred to the Bombay High Court to be tried along with the appli- 
cation.” 

No application was made. The issues raised were :— 


l. Is the plainit bond irue, valid and supported by consideration? or 
2. Is it only a nominal transaction intended to defraud 1st defend- 
ant’s creditors? 


3. To what relief, if any, are plaintiffs entitled? 


The Subordinate Judge on a careful consideration of the 
evidence and the accounts filed came to the conclusion that the 
plaint mortgage was fully supported by consideration and that 
it was not a nominal transaction intended to defraud first de- 
fendant’s creditors. No issue was raised as to whether, even 
if there was consideration, the transaction could be void asefall- 
ing within S. 55 of the Presidency Towns Insolvency Act, be- 
ing within two years of the adjudication and not being bona 
fide, probably because this matter was reserved, as mentioned in 
the written statement, to the Bombay High Court. The Sub- 
ordinate Judge having found that the transaction was not benansi 
and was for consideration, considered the provisions of law 
applicable in the suit as framed before him whether, under, S. 53 
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of the Transfer of Property Act, on the finding that there was 
consideration, the fact that preference was given to one creditor 
over another would make the transaction void or voidable in a 
suit between the mortgagor and the mortgagee. He relied on the 
decision of the Privy Council in Musahar Sahu v. Lala Hakim 
Lal (1). On appeal the learned Advocate-General did not 
argue that the document was not supported by consideration. 
The only point as regards consideration which he said was sus- 
picious and which requires scrutiny was Item 10. As regards 
this item, the Subordinate Judge deals with it at page 19 of his 
judgment. The account book of the mortgagee and the’ day 
book and ledger of the mortgagor agree as regards the amount, 
but the way in which the money was appropriated differs. ` We 
cannot on these circumstances alone, without any further’ evi- 
dence and also in view of the fact that there was a settlement of 
accounts which is not impeached before us hold that this item 
has been proved. Admittedly the amount was received and a 
difference in the entries between the book of the mortgagor and 
that of the mortgagee would not make the debt not due. For 
the purpose of the appeal we have to treat it on the footing that 
this document is fully supported by consideration. Tf the case 
was to be decided under S. 53 of the Transfer of Property Act 
without reference to the Insolvency Act, we think the Subordi- 
nate Judge was right in holding that the transaction could not 
be said to be void on the ground that it was intended to defeat 
or defraud creditors. All we can hold on the evidence is that 
one creditor was more diligent than others in getting a security 
for the money due tohim. The main ground of the argument 
put forward by the learned Advocate-General was that the Sub- 
ordinate Judge was wrong in thinking that the question of bona 
fides ought to be decided’ only with reference to the Transfer of 
Property Act and not with reference to S. 55 of the Presi- 
dency Towns Insolvency Act. His argument is that in dealing 
with the question with reference to the Insolvency Act we must 
take all the circumstances into consideration; and we must see 
whether the man was at that time really in involved circumstan- 
ces unable to meet his debts and whether this is not a transaction 
which is a fraudulent preference in favour of one creditor put- 
ting the property out of reach of the general’ body of creditors 
in favour of one who had at the date of transaction ‘no special 
reason for getting the preference. ` He points out that it is not 


1. (1915) I L R 43 C 521: 30 ML J 116 (P O. 
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shown that apy money was borrowed for the purpose of the 
business to be conducted, that the actual lending of the money 
stopped at the settlement of the accounts in 1919, that subse- 
quently till we come to the date of the transaction we find only 
interest being credited in the book and then on the date of the 
transaction a small sum of Rs. 500 is shown as paid in cash for 
the bond and Rs. 150, for the stamp expenses and that there is 
no evidence that this Rs. 500 was paid for any business or any- 
thing that would indicate the bona fides of the transaction. He 
also points out that admittedly there were other dealings between 
the mortgagor and the mortgagee which on the books produced 
in Court showed that monies were due by the mortgagee to the 
mortgagor at the date of the execution of the mortgage. No 
doubt these sums were unascertained and had to be ascertained 
by looking into the accounts. But he points out that between 
1919, the date of the settlement, and the date of the mortgage 
there was ample time to look into the accounts especially as 
dealings stopped shortly after 1919 and that where a person who 
is unable to pay his debts chooses to execute a mortgage in 
favour of one creditor without looking into the accounts which 
show that some amount is due to him from the creditor and 
without setting off the amount due to him against the amount 
due by him, the transaction could not be prima facte said to be 
bona fide especially when the mortgagee was a partner with the 
plaintiff with regard to the unsettled accounts. 

It is argued by Mr.C.V.Ananthakrishna Aiyar for the respon- 
dent that. considerations based upon the voidability of a transac- 
tion under S. 55 of the Presidency Towns Insolvency Act cannot 
be gone into by any Court except an Insolvency Court constitut- 
ed under the Presidency Towns Insolvency Act and the Subordi- 
nate Judge had no jurisdiction to declare the transaction voidable 
under S. 55. We are of. opinion that this argument is well 
founded. So far as the decisions under the Provincial 
Insolvency. Act are concerned it has been held that no Court 
except an Insolvency Court having jurisdiction could declare a 
transaction voidable under S. 53 of the Provincial Insolvency 
Act. This is clear from the decision in Martappa Pilla v. 
Raman Chettiar. (2) and the decision in The Official Receiver, 
Coimbatore v. Palaniswami Chetti (3). The latest decision, 
The Official Receiver, Coimbatore v. Palaniswami Chetti (3), 
. goes so fully into the question that it'is unnecessary for us tò do 
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anything further than to refer to the, decision as laying down 
the law on the subject so far as the Provincial Insolvency Act is 
concerned. Our attention was drawn to an unreported deci- 
sion iS. A. No. 360 of 1916; but this decision was dissented 
from in Martappa Pillai v. Raman Chettiar (2) 
and, we are not prepared to follow it. The question therefore 
is whether the same principle has to be applied when the case 
falls under the Presidency Towns Insolvency Act. 

The main argument of Mr. Bhashyam Aiyangar is that in 
S.°53 the concluding words are: 

“be voidable as against the Receiver and may be annulled by the 
Court”. 
and S. 54 also contains the words 

- “be deemed fraudulent and void as against the Receiver, and shall be 

annulled by the Cour” 
whereas in S. 55 of the Presidency Towns Insolvency Act 
the words are 

' “be void against the Official Assignee” 
and in S. 56 the words are also 

“and void as against the Official Assignee.” 

He argues that as the words are different, the two sections 55 
and 56 can only be declaratory leaving the jurisdiction unaffect- 
ed thus enabling him to raise the question in all Courts when he 
wants to avoid a transaction specified in those two sections. He 
refers us to Ramaswams Chettiar v. Mallappa Reddiar (4) which 
is a Full Bench decision of this Court dealing with S. 53 of the 
Transfer of Property Act where it was held that a representa- 
tive suit was not necessary and the right was retained to any 
creditor if the case fell within the scope of that section and 
that same principle has to be applied to a case under the Insol- 
vency Act. We do not think that the omission of the words 
“may be annulled by the Court” in Ss. 55 and 56 makes any 
difference in dealing with the provisions of the Presidency 
Towns and Provincial Insolvency Acts. We cannot distinguish 
the two decisions The Official Receiver, Coimbatore v. Palam- 
swami Chetti (3) and Martappa Pillai v. Raman Chettiar (2) 
on this ground. The Presidency Towns Insolvency Act consti- 
tufes a special tribunal or forum for the determination of ques- 
tions arising under the Act. The Courts having jurisdiction in 
insolvency under this Act. are the High Courts of Judicature at 


3. (1925) IL R48 M 750: 49 M L J 20. 
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of attestation and that the plaintiff’s attention was not called to 
the necessity of his proving that the attestors to the mort- 
gage document saw the executant signing. 

It was held by a Bench of this Court in Rangasami Aryan- 
gary. Veeraraghavachariar (1) that such an objection should 
not be allowed to be taken for the first time in the Appellate 
Court. ‘There was, however, an issue here (Issue 2) whether 
the plaintiff's mortgage was valid and binding on defendants 
2 and 3; and upon this issue the District Munsif considered 
the question as to validity of the attestation and decided it in 
plaintiff's favour as the writer of the document had seen the 
mortgagor sign and his statement that the attesting witnesses 
did not sign in his presence was not believed. It dees not 
follow from this statement, even if it is true, that the attestors 
did not see the mortgagor sign. If they were present on the 
spot they may have seen the mortgagor sign, and if the writer 
signed first, as he says he did, he may have left the place before 
their signatures were taken. The writer does not say they 
were not at all present when the document was executed. 

The attestors are both said to be now dead. S. 69 of Evi- 
dence Act provides for the manner of proving documents when 
the attestors are dead. As there was no clear issue in the first 
Court upon the point of attestation the plaintiff must now be 
given an opportunity of examining any witnesses who can 
prove the signature of the attesting witnesses, and the defend- 
ants will be permitted to adduce rebutting evidence if they 
have any. 

After this evidence has been recorded the District Judge 
should record a fresh finding upon the question whether the 
plaint mortgage was duly attested. 


As his judgment indicates that he is inclined to differ’ 


from the District Munsif on the question whether the transac- 
tion was not a colourable one got up to defeat a prior mortgagee, 
which was the defence put forward in paragraph 4 of the writ- 
ten statement of defendants 2 and 3, the District Judge. will 
also record a finding upon this question upon the evidence on 
record. 

Two months for finding and 10 days for objections. 

In compliance with the above order the District Judge 
of Anantapur submitted the following 


1. (1923) 46M L J 56. 
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FINDING :—(1) Whether the plaint mortgage was duly 

attested r 
| (2) Whether the mortgage was not a colourable onc 
got up to defeat a prior mortgagee? 

All things considered, I am of opinion that the attestors 
did witness the execution and that the deed was properly attest- 
ed. The attestation was not disputed in the written statement. 
This issue is, therefore, found in the affirmative. 

2nd Issue :—In the absence of reliable evidence to show 
that the mortgage under Ex. A was without consideration, 1 
do not consider that the probabilities of the case warrant my 
coming to a conclusion that Ex. A was not intended to convey 
what is purported to convey. It is accordingly found that the 
transaction was not a colourable one got up to defeat a prior 
mortgagee. 

This second appeal coming on for final hearing after the 
return of the finding of the Lower Appellate Court upon the 
issues referred by this Court for trial, the Court delivered the 
following 

JUDGMENT :—I accept the findings. All the parties to 
the document are dead but one and it has been found that he 
gave false evidence. The handwriting of the attestors has 
been proved and this presumption, in the absence of rebutting 
evidence, is that they actually witnessed the execution of the 
deed—vide Ultam Sigh v. Hukam Singh (2). 

‘The second appeal i is allowed with costs in this and in the 
Cowes Appellate Court. 

Ais Sis. NVa | Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KRISHNAN AND Mr. Justice 
OpGERS. 





Muthuswami Pillai ` ... Appelant* (1st Deft.) 
Y. . 
Sandana Velan and others ©... Respondents (Defts.) 
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A Hindu father executed a sale deed, purporting to do so on behali of 
himself and his two minor sons. In the description of the property sold 
it was stated that the same had been purchased by the father ont of his 
selt-earnings and was in his possession and enjoyment. 

Held, that the father must be deemed to have represented that he was 
authorised to sell the whole property and that the transferee must be deem- 
ed to have accepted the sale on that representation within the meaning of 
S. 43 of the Transfer of Property Act. 


One of the minor sons died between the date of the sale deed and that 
of the purchaser’s suit for possession of the whole property purchased. 
Helg, therefore, that the purchaser, under S. 43 of the said Act, was cn- 
titled to a half-share of the property, akthough at the date af the sale he 
was only entitled to the father’s one-third share. 


A sale by a Hindu father of family land for the purpose of purchas 
another land would clearly be for the benefit of the family, if the land in- 
tended to be purchased was a better land or more convenient for cultivation 


N. B,—In this case there was in fact no purchase of other land at all, and 
yet the Lower Court submitted a finding that the sale wes calculated to 
Lenefit the family, and that finding was accepted by the High Couri. 


An alienee from a coparcener will be entitled to insist upon the equity 
of having the alienated property allotted to the share of his alienor only 
if he brings a suit for a gcneral partition, and even then, only if the alienor's 
share ina general partition would at least be equal in value to the value of 
the alienated property 

Second appeal against the Terr of the Court of the Addi- 
tional Subordinate Judge of Madura, dated 28th July, 1922 in 
A. S. No. 64 of 1921 (A. S. No. 151 of 1921 on the file of 
the. District Court of Madura) preferred against the decree 
dated 23rd September, 1920 of the Court of the District Mun- 
sif of Melur in O. S. No. 170 of 1919. 


K. B. Ranganatha Aiyar for appellant. 

P. R. Ganapathi Atyar for respondent. 

The Court delivered the following 

JupGMENT :—The Ist defendant sold the plaint land fora 
sum of Rs. 2,000 purporting to act for himself and his minor 
sons. In the description of the property it was stated that the land 
had been purchased by the ‘Ist defendant out of his self-earn- 
ings and was in his possession and enjoyment. Rs. 100 out 
of the sale price was paid at the time of the execution of the 
sale deed. The plaintiff brought this suit for recovery of 
possession of the suit property and made the ist defendant 
and his two minor sons parties to the suit. The District Mun- 
sif dismissed the suit. On appeal the Subordinate Judge gave 
the plaintiff a decree that he was entitled to a half share of the 
suit property and symbolical possession of the same oy con- 
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dition of his depositing Rs. 900 which represented the balance 
due for the price of half the property. The 2nd defendant 
had died during the appeal. It was therefore held by the 
Subordinate Judge that the plaintiff, under S. 43 of the 
Transfer of Property Act, was entitled to a half share of the 
property although at the date of sale he was only 
entitled to the 1st defendant’s: share which was one-third of 
the whole. 


In appeal it is contended that S. 43 is not applicable to this 
case. The question is whether the lst defendant represented 
that he was authorised to transfer the whole property and 
whether the transferee accepted the sale on that representation. 
There can be no doubt from Ex. A that the 1st defendant did 
purport to sell the whole property on behalf of himself and tbat 
the recital therein that he has purchased the 
property out of his self-earnings was in order to 
make the purchaser believe that he was getting a good title to 
the property. It is no indication that what was sold was 
less than the whole property. This is the only point argued 
in the second appeal for the appellant which, therefore, fails. 

In the memorandum of objections it is urged that the 
plaintiff is entitled to get a decree for the whole property if he 
can show (1) that the sale was for a purpose beneficial to the 
family to which the minors belong, or (2) if upon a partition 
the suit land can be allotted to the father’s share. Upon this 
point the learned Subordinate Judge has only considered whe- 
ther the purpose of the sale as stated by the plaintiffs fourth 
witness constituted a binding necessity. He has not considered 
whether the sale of this land which was said to be sold in order 
to purchase another land could not be for the benefit of the 
family. If the land that was intended to be purchased was 
a better land or more convenient for cultivation, it would clear- 
ly be for the benefit of the family that the suit land should be 
sold and another land purchased in place of it. Upon this 
point the parties have not realised what they have to prove and 
there is very little evidence on the point. The 3rd defendant 
who is a minor and is now represented by his mother has not 
appeared to contest this appeal or the memorandum of objec- 
tions. We must therefore call for a finding from the Sub- 
ordinate Judge upon the evidence on record and such other 
evidence as the parties may adduce whether the sale under 
Ex. A was an act calculated to benefit the family of the 1st 
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defendant and his sons. The present suit cannot be con- 
verted into one for general partition. Upon the alienee bring- 
ing a suit for general partition the equity between the parties 
will have to be worked out, but he will not be entitled to get the 
suit property allotted to the share of the lst defendant unless 
the 1st defendant’s share in a general partition is at least equal 
in value to the value of the alienated property. The Subordi- 
nate Judge will therefore report approximately what is the net 
value of the whole property of the joint family of defendants 
l and 3. Findings to be returned within one month after the 
re-opening of the Lower Appellate Court after the summer 
vacation. 10 days for objections. 


In compliance with the order contained in the above judg- 
ment, the Subordinate Judge of Madura submitted the 
following 


FINDING :—Viz., whether the sale under Ex. A was an act 
calculated to benefit the family of the Ist defendant and his 
sons and they have called for a report on the point, viz., 
(2) what is the net value of the whole property of the joint 
family of defendants 1 and 3. 


1. It is stated on the plaintiffs side that the 
sale was executed by the 1st defendant in order to purchase 
some other land of superior quality and higher value. The 
suit lands are said to be waste lands without any source of irri- 
gation and the soil also is said to be saline. The evidence 
shows that the sale was executed with the idea of purchasing 
lands of a better quality and of a higher value and the ques- 
tion is whether the sale with that intention but without really 
purchasing the other lands would benefit the minors. In fact 
there was no purchase and the minors were not benefited by it. 
But the wording of the issue is whether the sale was-an act 
calculated to benefit the family. It was no doubt calculated 
to benefit the family and I find the point accordingly. 


2. No evidence was let in to show the net 


value of the properties in the possession of the defendants’ 
family but the evidence shows that the family had 10 or 11 
acres and the lands that were not sold are superior in value 
and larger in extent than the portion sold. There are only 
two sharers in the family and the portion sold is less than a 
half and also much inferior in value to the portons unsold . 

I find this point accordingly. 


Alyya 
Mudali “ 
Velalan 


T. 
Sourimuthu 
Odayan. 
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This second appeal and the memorandum of objections com- 
ing on for final hearing after the return of the above 
finding and report the Court delivered the following 

JUDGMENT :—We accept the finding and the memorandum 
of objections will be allowed with costs here and in the Lower 
Appellate Court. There will be only one vakil’s fee for both 
the appeal and for the memorandum of objections. The plain- 
tiff will be given a decree for the suit property on payment of 
Rs. 1,900 into Court to be paid to defendants 1 and 3 in one 
month from this date. There will be no interest or mesne 
profits. If the money is not paid by the time allowed, plain- 
tiffs suit will stand dismissed with costs. 

A.S. V. Appeal dismissed : Memo. of 

Objections allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADIA: 
PRESENT :—Mr. JUSTICE JACKSON. 





Atyya Mudali Velalan ee Appellant* (Plaintiff) 
Y. 
Sourimuthu Odayan and another ... Respondents (Defts.). 


Madras Estates Land Act, Ss. 112, 189—Sale of  holdwig—Smt to 
contest landlord’s right of sale, on ground. of failure to tender patta, under 
Part A, 12 of Act—Fatlure to tnsttiute—Cril Courit—Jtrisdtiction of, to 
entertain stich a plea—S 189 of Act—Effect. 

Whether a patta had been tendered is a matter in respect of which a 
suit might be brought under S. 112 of the Madras Estates Land Act. A ryot 
upon whom notice is served under that section, and who contests the 
landlord’s right of sale on the ground that a patta bad not been tendered 
must bring a suit under the Schedule to the Madras Estates Land Act 
(Part A, 12). If he fails to do so, S. 189 will bar the jurisdiction of the 
Civil Court to entertain such a plea. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tanjore in A. S. No. 137 of 1923 pre- 
ferred against the decree of the Court of the District Munsif 
of Pattukottai in O. S. No. 278 of 1920. 

K. Rajah Aiyar and V. Ramaswami Atyar for eae: 

T. R. Sreentvasarajagopala Atyangar for respondents. 

The Court delivered the following | 

JUDGMENT :—Plaintiff bought certain land under S. 124, 
Madras Act (I of 1908).. When he attempted to take possession 
the Ist defendant the ryot whose holding was sold obstructed 
him. Hence the suit. The first defendant pleaded that the 
sale was irregularly conducted. The issue 2 (b) was accord- 


*S, A. No.+776 of 1924, >. | 16th February, 1927. 
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ingly framed. Was the rent sale held regularly and properly 
as required by law? In para. 8 of his judgment the District 
Munsif found that there was no irregularity, in fact nothing 
specific was alleged. On appeal the Subordinate Judge pro- 
pounded to himself an issue whether the landlord had tendered 
a patta as required by S. 53 of the Act. He was fully 
aware that this issue was not raised by the defendant, because 
for that very reason he refused the 1st defendant his costs. In 
any case the suit would have to go back for an amendment of 
the written statement and a fresh trial upon the new issue of 
fact, and it is amazing that the Lower Appellate Court did not 
realize this before pronouncing final judgment. 

But it is frst necessary to determine whether a ryot upon 
whom notice is served under S. 112, and who institutes a suit 
contesting the landlord’s right of sale, and fails in that suit, 
can bring another suit under the Civil Procedure Code plead- 
ing the same defect in the landlord’s right. Of course there is 
no question of res jadicaia. The ordinary civil jurisdiction 
will only be barred, if at all, under S. 189 of the Act read with 
Part A of the Schedule. A suit to contest the right of sale 
of a holding under S. 112 (Item 12 in Schedule A) is triable 
under S5. 189 by a Collectc -, and no Civil Court shall take 


cognizance of any matter in respect of which such suit might be 


brought. Whether a patta had been tendered is a matter in 
respect of which a suit mig’.t be brought under S. 112. Baut 
the respondent maintains. the extreme view that a ryot may 
bring a suit upon that matter under S. 112, fail, and after the 
sale of the property, bring another suit upon the same matter, 
because the suits are so far different that in one suit he sues 
to prevent, and in the other suit to cancel, a sale, although 
otherwise both suits proceed upon the same cause of action. 
He relies upon Rajah of Ramnad v. Venkataramatyer (1). 
The reference to the Full Bench in that case is very wide. 

Has a Civil Court jurisdiction to entertain a suit by a ryot 
to set aside a sale of his holding which was held under the 
provisions of Chapter VI of the Madras Estates Land Act. 
The Full Bench noted the argument that a suit under S. 112 
might attract the mischief of S. 189 so as to bar the jurisdic- 
tion of the Civil Court, and observed that the suit out of which 
the reference arose was nothing of the kind: because in that 
case no notice as required by S. 112 had ever been given. The 


1. (1922) I L R 45 M 890 at 899 : 43 M L J 264 (F B). 


Alyya 
Madali 
Velalan 


v. 
Sounmuthu 
Odayan. 


Aiyya 
Mudali 
Valalan 


v. 
Sourimuthu 
Odayan. 


Koottayi 
Chathukutty 
r. 
Thottathu 

Kunbappu. 
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question resolved itself into one whether a ryot who alleged 
that his holding had been unlawfully ‘sold, and had never been 
given an opportunity of availing himself of a remedy under the 
Act could sue in the ordinary Civil Courts. “That being so’ the 
Bench answered the reference in the affirmative. Therefore 
this ruling is not authority for the very question which it pro- 
pounded but did not answer, whether the fact that a remedy 
lay by summary suit to prevent the sale would bar a subse- 
quent civil suit to set it aside. 

On the facts of the present case, Irulappan Serva v. 
Veerappan (2) is clear authority against the contention of the 
respondents. This is the case mentioned by the referring 
Judges in Rajah of Ramnad v. Venkataramasyer (1). . 

I therefore find that the defendants had. no valid defence 
on this point under S. 53, even if they had raised it which 
they did not do. 

The judgment of the learned Munsif is restored with costs 
throughout. The decree of the Lower Appellate Court is 
reversed. 

AS: V Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE JACKSON. 
Erechamveettil Parkum Koottayi 
Chathukutty ... Appelani* (Plamtff ) 





v. 
Changanatha Parkum Thottathil Kunhappu 
and another ... Respondents (Defendants). 
Malabar Compensation for Tenanis’ Inprovements Act (I of 1900), 
Ss 3, 4-Tenant with meanng of—Tenant of a shop sf a. 
= Madras Act (I of 1900) applies to agricultural holdings and to what are 
known as AHdtytruppu or vacant site available for buildings and does uot 
apply to sites which are already mainly occupied by houses or shops. A 
tenant of a shop in Malabar does not come within the purview of the Act. 
Second Appeal against the decree of the District Court of 
North Malabar in A. S. No. 270 of 1922 preferred against the 
decree of the Court of the District Munsif of Nadapuram in 
O. S. No. 1190 of 1920. 
K. V. Madhavan Nair, A. V. K. Krishna Menon and 
K. Kuthkrishnan Menon for appellant. 
A. K. Balakrishnan for respondents. 


ae Ne i ea aI eet a a eee me 
xS, A. No. 963 of 1924. 8th February. 1927. 
1. (1922)I L R 45 M 890 at 897 : 43 ML J 264 (F B). 
; 2. (1921) 42 M L J 113. 
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The Court delivered the following ER E S 


JUDGMENT :—Second Appeal against the judgment: and 
decree of the District Judge of North. Malabar in A. 5. 
No. 270 of 1922 made in O. S. No. 1190 of 1920 on the file 
of the District Munsif of Nadapuram. 


The short point for determination in this ‘appeal is whe- 
ther the tenant of a shop in Malabar comes within the purview 
of Act I of 1900, Madras. Curiously enough the question 
appears to be res integra. Although it must have been decided 
times without number in the Lower Courts, nevertheless, there 
is no ruling of this Court in the matter. In S. 3, ‘tenant’ is 
defined as including a person who is lessee of land. ‘Holding’ 
in sub-section (3) of S. 3 has no larger connotation than is 
implied by the language of sub-section (1). Improvements are 
set forth in S. 4 and there is nothing in that list which could 
include the improvement of urban dwellings. I think it is 
entirely foreign to the intention of the Act to hold that be- 
cause a house or a shop must necessarily stand upon land there- 
fore whenever a house or shop is leased the tenant is lessee of 
land within the meaning of the Act and if there happen to be 
some small yard appurtenant to the shop that would make no 
difference. I think it has invariably been held in Malabar that 
the Act applies to agricultural holdings and also to what are 
known as hudtyiruppu or vacant site available for buildings and 
does not apply to sites which are already mainly occupied by 
houses or shops. It follows therefore that the respondent in 
this appeal' can derive no benefit from the provisions of the Act 
and he must be held to the terms of his contract, Ex. C, by 
which he has undertaken to remove the oven, I do not know 
why the translator of this Court should call it a bread safe, at 
the expiry of his lease. The appeal is accordingly allowed and 
the decree of the District Munsif is restored with costs through- 
out. i i 


A. S. V. Appeal alowed. 


Koottayi 
Chathukutty 
v. 
Thottathll 
Kunhappu, 


Gopalakiish- 


nayya 
b er 
Battula 
Venkata- 
swami. 
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IN HE. HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— Mr. JUSTICE KrisHNAN AND MR. JUSTICE 
ODGERS. | 
Adusumilli PODER E ney and 
another . Appellanits* (Respondenis) 
V. 
Battula Vealiawan | Respondent. 

Judicial Committee Act, 1883 (3 and 4 Wiliam IV, Chap. 41), S. 23— 
Privy Council Appeal—Death of one respondent pending hearing of the 
appeal—Legal representaitves not brought on record—Effeci—Cousolidation 
of appeals—Death of a respondent in one appeal—Legal representative not 
brought on record—Effect. 

Where pending the hearing of a Privy Council appeal one of thc res- 
pondents died and the legal representatives were not brought on record, 
the decision in the appeal is not a nullity so far as the dead man is con- 
cerned but can be executed against his legal representative by the Courts 
in India. 

Kalyani Pillai v. Thiruvenkadaswami Aiyangar, (1924) I L R 47 M 018: 
47 M L J 14 followed. 

Where the Privy Council consolidated three cases into one appeal and 
heard a joint argument as regards all the cascs, and the respondent in one 
of the appeals died pending the hearing of the appeal, the decree can be 
executed against the legal representative of the deceased person in spite of 
the fact that the legal representative was not brought on record at the 
time of the hearing of the appeal. 

Gopalacharyulu v. Subbamma, (1919) 1 L R 43 M 487: 38 ML J 493 
referred to. 


- Appeals against the orders of the District Court of Kistna 
at Masulipatam dated the 5th day of February, 1923, in 


A.S. Nos. 126, 128 and 129 of 1922 respectively and appeal 


against’ the order of the Court of the Subordinate Judge of 
Masulipatam in A. S. No. 53 of 1924 (A. S. No. 222 of 
1924) on the file of the District Court of Kistna at Masulipatam 
preferred against the orders of the Court of the District Munsif 
of Gudivada in E. P. No. 364 of 1921—O. S. No. 272 
of 1909, E. P. No. 366 of 1921 in P. C. Appeal No. 55 of 
1916 in O. S. No. 275 of 1909, E. P. No. 366 of 1921 in 
O. S. Nos. 271, 272 and 275 of 1909, Additional District Mun- 
sif’s Court, Bandar and P. C. Appeal No. 55 of 1916—O. P. 
No. 16 of 1923 (O. S. No. 272 of 1909, Bandar District 
Munsif’s Court) respectively. ji \ 

Ch. Raghava Rao for--A. Krisknaswami Atyar for 
appellant.. 


*C M S A Nos. 31, 32, 53 of 1924 7th January, 1927. 
and 32 of 1925. 
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S. Varadachariar for P. Satyanarayana Rao’ for {st res” 


pondent. 
The Court delivered the following 


| JUDGMENTS :—Krishnan, J. :—The facts out of which this 
Second Appeal arises are as follows:—The appellants who are 
landlords brought three suits, O. S. Nos. 271, 272 and 275 of 
1909 against various tenants for ejectment. They originally 
filed the suits in the District Munsif’s Court, but the High 
Court finally held that the suits were not filed in the proper 
Court which was the Revenue Court and directed the plaints to 
be returned for presentation to the proper Court. There was 
an appeal to the Privy Council, Appeal No. 55 of 1916, in 
which the three cases were consolidated into one appeal. The 
decision of the Privy Council is reported in Suryanarayana v. 
Patanna (1). We are not concerned in the present proceed- 
ings with the reasons of the Privy Council nor with their ruling 


itself. It would seem that pending the hearing of the Privy . 


Council appeal, one Seshayya, defendant in O. S. No. 272 of 
1909 died, and no legal representative was brought on record 


and the decision of the Privy Council was given without anv- . 


body representing Seshayya’s interests on récord before them. 
It is now argued by his legal representative, Venkataswami, 
who is the respondent before us, that this decision so far as his 
case is concerned, is a nullity as nobody represented his interests 
and as it was given against a dead man. The District Judge 
has given effect to this contention and disallowed execution 
against Venkataswami, Seshayya’s legal representative: 

On appeal it is brought to our notice that the case is exact- 
ly covered by the ruling of this High Court in Kalyani Pula 
v. Thiruvenkadaswami Aiyangar (2) which followed the rul- 
ing of the Patna High Court in Deonandan Prasad Singh v. 
Janki Singh (3). These two decisions are based upon 3 and 4 
William IV. c. 41, s. 23. That section seems to be fair- 
ly clear that even though a party before the Privy Council might 
have died pending the appeal the order made by the Privy Coun- 
cil in the case nevertheless has full force and effect and is to De 


carried out by the Courts in India. It is enacted: 

` “That in any case where any order shall have been made on any snch 

appeal as last aforesaid, the same shall have full force and effect notwith- 
standing the death of any of the parties interested therein.” 
3 (1924) LL R47 M 618: A 

3. (1920) 5 Pat. L J 314, ° 


Gopalakrish- 


ae 


Battela 


" + Vonkate- 


swami. 





Kaiishnan, .J. 


| 
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Pig 


OWO THb’seckiid part of that section is not relevant here. It iS 


ingeniously suggested by the learned vakil for the respondent that 
there is some misapprehension as to the meaning of this sec- 
tion ` by both the Madras High Court and the 
Paina High Court and that S. 23 _ shotild be . 
tead with S. 21 which talks about “Order and Decree” and 
he - contends that S. 23 wilt-not apply’ in the case of a decree 
as ‘that section talks only about an “Order”. I am unable 
to follow this argument. What we are carrying out here 
is the order of the Privy Council. The wording is: 

“His Majesty having taken the said report into consideration was pleased 
by and with the advice of his Privy Council to approve thereof and to 
order as it is hereby ordered that the same be punctually observed, obeyed 
and carried into execution. 


Whereof the Judges of the High Court of iaus at Madras for 
the time being and all other persons whom it may concern are to’ take 
notice and govern themselves accordingly.” f 


` The order has full force in spite of the fact that when that 
order was made, one of the parties affected by that order was — 
not alive and we are bound to carry out that order. It follows 
then that the fact that Seshayya was dead at the time of the 
hearing of the Privy Council Appeal is of no importance. 
“ Furthermore, it must be remembered that the Privy Coun- 
cil consolidated the three cases into one appeal and heard a 
joint argument as regards all the cases. It was after hear- 
ing an argument like that that they decided the cases. The 
ruling i in Gopalacharyuly v. Subbamma (4) is that where a de- 
cision is given in a suit instituted and conducted bona fide by 
some only of a number of persons similarly interested in the 
matter, it is res judicata against the representative of any de- 
fendant who had died pending the appeal but whose legal re- 
presetitative was not brought on record in the appeal or second 
appeal. No doubt that case dealt with the binding character 
of the decision on the persons who were the legal representa- 
tives of the deceased person and who were not brought on re- _ 
cord and not exactly with the executability of the decree in the 
case. But the two are very analogous to each other. Gopdla- 
charyulu v. Subbamma (4) could therefore also be relied on 
for the position that this decree could be executed against 
Venkatasami in spite of the fact that the person whose legal re- 
presentative he is was not on record at the time of the hearing 
of the Privy Council Appeal. 
A, (1919) IL R 43 M 487: 38. M L J 493, 





\ 
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C. M. S. A. No. 31 of 1924-must therefore hẹ allowed 
and the order of the first Court restored. 

C. M. S. A. No. 32 of 1924 follows. 

C. M. S. A. Nos. 53 of 1924 and 32 of 1925 fail on the 
view we have taken and must be dismissed. 

As regards costs, there will be costs for the appellants in 
C. M.S. A. No. 31 of 1924.and for the respondent in C. M. 
S.-A. No. 53 of 1924. There will be no costs in the other two 
cases. i 

Odgers, J. :—I agree and I only wish to say one word 
as regards the first point raised by Mr. Varadacharj as I was 
a party to the decision in Kalyani Pillar v. Thiruvenkadasivamt 
Atyangar (2). Nothing has been shown or said here to lead 
me to take a different view to that which I adopted in conjunc- 
tion with Phillips, J., in that case, fortified as we were by the 
decision in Deonandan Prasad v. Jenki Singh (3). The attempt 
to distinguish it on the ground of difference in language in Ss. 21 
and 23 cannot, I think, be supported for a moment. There 
is nothing in the rest of the statute, as far as I know, that 
would lead one to the inference that the. word “any order or 
decree” means anything different or is intended to have any 
different effect from the expression “any order” used in S. 23. 

I agree with the order as to costs. , 

C. M. S. A. Nps. 31 and 32 of 


1924 alowed a 
| . C. M.S. A. Nos, 53 of 1924 and 
N. S. . .. 32 of 1925 dismissed. ` 


5 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SRINIVASA AIYANGAR.- 
Narayanan, minor by next friend Palani , oe 
Goundan ... Pettttoner* (Petr. 
, ee Legal representativc 
of the 4th Deft.) 
v. 
Pappayi alias Karuppayi ... Respondent (Respdhdeni- 
decree-holder) , 
Cai Procedure Code, 0. 21, R. 9—Person whose interesis ure affected 
by the sole—-Meoniig—lwerest in the property sold if necessary. 
The expression “affected by the sale” in D. 21, R. 90, Civil Procedure 
Code, should not be construed*as if the words were “having an interest in 


*C R P No. 785 of 1925. : | 7th January, 1927. 
2. (1924) TL R47 M 618: 47 ML J 154. ` 3. (1920) 5 Pat L J 314, 


rc 
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the property.” A. person who, by reason of the sale taking place or, in 
other words, by reason of the price fetched at the sale of the property, the 
sale of which is sought to be set aside, will be affected one way or the other, 
is a person “whose interests are affected by the sale” within the meaning 
of the rule. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the judgment and order of the District Court of Salem in 
A. S. No. 75 of 1925 preferred against the order of the 
Court-of the District Munsif of Salem in E. A. No. 573 of 
1924 in E. P. No. 177 of 1924 in O. S. No. 302 of 1921. 


C. Krishnamachariar and Selva Atyangar for petitioner. 
S. S. Ramachandra Aivar for respondent. 
The Court delivered the following 


JupcMENT :—The legal representative of the original 
4th defendant judgment-debtor in this case is the petitioner he- 
fore me. He applied to the Lower Court under the provi- 
sions of O. 21, R. 90 for setting aside the sale made by the 
Court of Items Nos. 2 and 3 under the decree. After the 
decree was passed, by a special decretal order, which is now 
admitted, the Court directed that Iterns Nos. 2 and 3 under the 
decree should be sold first and that it is only thereafter, if the 
sale proceeds thereof should be found insufficient to satisfy the 
decree, Item No. 1, of which the 4th defendant had hecome the 
purchaser after thé suit mortgage, should be sold. The Lower 
Court without going into the merits of the application or the 
grounds on which the sale was sought to be set aside has dis- 
missed the application on the mere preliminary ground that the 
petifioner was not a person entitled to apply for setting aside 
the sale within the meaning of R. 90. The expression used 
in that rule is that the application should be by a person who is 
entitled to share in the rateable distribution of assets or whose 
interests are affected by the sale. There is no question of the 
petitioner being interested in the rateable distribution in this 
case. The question then is whether he is or he is not a per- 
son whose interests are affected by the sale sought to be set 
aside. The learned vakil. for the respondent argued that that ex- 
pression should be construed as though it meant that the peti- 
tioner must have some interest in the property itself. Ti 
seems to me that such a contention cannot possibly be accepted 
and that such a construction would be wrong. When the 
legislature intended that the petitioner should have some 
interest in the property itself it has used very apt language such 


t 


(ie 


j 


Lio | MADRAS LAW JOURNAL REPORTS. 231 
as either owning such property or holding ari‘interest theta" 
R. 90 comes immediately after R. 89 and that difference in 
the terminology adopted between the two rules would almost 
seem to indicate that the different terminology was really deli- 
berate and quite intended. The words being merely ‘whose 
interests are affected by the sale’ all that we have to do is 

to put to ourselves the question whether by reason of the sale 
_ taking place or, in other words, by reason of the price fetched 
at the sale of the properties, the sale of which is sought-to be 
set aside, the petitioner is a person that will be affected one 
way or the other. It is clear in this case that, if the price 
realised by the sale of Items Nos. 2 and 3 should be low, to the 
extent to which it is low the person that would be directly 
affected by it would be not any other party to the suit but the 
4th defendant or his legal representative. I do not see why 
the words should not be construed according to their obvious 
meaning and why full effect should not be given to the words 
as they stand. The learned vakil for the respondent no doubt 
put the question whether a mere creditor of the judgment- 
debtor can be regarded as a person interested in the sale, and 
it may be there are difficulties in the way of regarding a mere 
creditor of the judgment-debtor as a person whose interest will 
be affected by the sale. But the mere fact that a person is a 
creditor of a judgment-debtor is not sufficient to show that he 
would be affected by any sale of the property of the judgment- 
debtor. It depends upon circumstances. It depends upon 
the solvency of the judgment-debtor. It may depend’ upon 
various other matters. But the expression used by the legis- 
lature being ‘interested’ it must be taken to mean directly cr 
immediately interested and even so construed it is clear that 
the 4th defendant’s legal representative is a person that is 
directly interested and even immediately interested in the price 
realised by the sale and therefore a person directly aiid imme- 
diately affected by the sale. The learned vakil for the res- 
pondent has drawn my attention to the case of Kathiresan 
Chettiar v. Ramaswams Chettiar (1) where Sadasiva Aiyat and 
Napier, JJ., held that a mere decree-holder of the judgment- 


debtor could not be regarded as a person affected by the sale’ 


of the property within the meaning of R. 90. The decree- 
holder in that case had not even attached the property sought to 
be sold. At page 304, the learned Judges say as follows!--- 


t 





1. (1914) 27 M L J 302. : “4 
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he “Weragrec thet it is a necessary, limitation of the word “interests” 
to confine it to the property concerned as any other construction would open 
up an enquiry as to whether the appellant’s pecuniary interests required 
satisfaction out of the property sold or whether there was other property 


available to him.” —~ - 


But the word ‘interest’ does not appear in this rule and the 
plain words of the rule are merely ‘affected by the sale’. In 
any case the observation of the learned Judges was not neces- 
sary for the decision of the case before them. Mr. Krishnama~ 
chari for the petitioner has cited the case of Ditrendra Nath 
Roy v. Kamini Kumar Pal (2). The learned Judges in that 
case held that the expression “persons whose ititerests are 
affected by the sale” is one which is not limited to the persons 
whose proprietary or possessory title is affected by the sale. 
The learned Judges held that a creditor attaching the property 
of- the judgment-debtor has such interest as would entitle him 
to apply under R. 90 of O. 21. It has frequently been held 
that mere attachment of property does not create any interest 
in ihe property and therefore it follows that the expression 
‘affected by the sale’ should not be construed as if the words 
were ‘having an interest in the property’. I am clearly of the 
opinion that the order of the Lower Court was wrong and I 
therefore set it aside and as the petition has beén -dismissed on 
a mere preliminary ground I send it back for being heard and 
disposed of according to law. The respondent will pay the 
petitioner's costs of this application. ! 

A. S. V. Order sét aside 
IN .THE HIGH COURT OF JUDICATURE AT MADRAS 

[In THE ORDINARY ORIGINAL CIVIL JURISDICTION. ] 

PRESENT :—Mr. JUSTICE VENKATASUBBA Rao. 





Rajagopal Pillai ... Pløamtiff* 
v. 
P. Veeraperumal Pillai and four others’ .. v Detendants. 


Hindu Law—Debts—Trade commenced by father—Debis contracted for 
irade, sf ‘avyavahartka’ debts—Father contracting debts for discharging 
antecedent trade debts—Son when bound. to, pay—Rewsion—Presumption 
against—Procf of—Bequest by father to son tund bequest from stranger or 
collateral. relation—Distwsction between, as regards the nature of the pro- 
perty taken by devisee—Presumption as to joint family property 

' Debts incurred in a trade which is commenced by a Hindu father and 
which is not an ancestral trade are not ‘avyavaharika’ dchts. : 

„Achuiaramayya v. Ratnajee Bhootayee, (1925) T L R 49: M 211::50 
AL +E J 208 followed. A : 

tC. S. No. 261 of 1926. 29th March, 1927. 

° 2. (1924) IL R 51 C 495. 


LUI] THE MADRAS LAW. JOURNAL REPORTS. 233 


Where a Hindu fathen incurs debt for the purpose of discharging antece- 


dent trade debts, his son is bound to pay ıt unless he proves that the antece- 
dent debts are of an illegal or immoral nature. The fact that the antece- 
dent debts arose out of trade cannot bring them withm the wees of 
immoral and illegal debts. 

Under the Hindu Law, the presumption is against reunion. To estab- 
lish it, it is necessary to show not ouly that the parties already divided lived 
or traded together but that they did so with the intention of thereby alter- 
ing their status and to form a joint estate with all its usual incidents. 

Where all that was proved was that one clerk was employel to collect 
rents from the properties belonging to the two parties, who bal become 
divided and that the two parties lived and ate together for a short ime 
after the partition, but it was admitted that there were dealings inier se 
between them and that cach paid interest to, and accounted for the montes 
recerved from, the other and it was proved that each traded and dealt with 
the properties assigned to him in the partition separately. 

Held, that the evidence was insufficient to show either that the partition 
was a mere sham or that there was a subsequent re-union. 

Where a bequest or gift is made by a Hindu father in favour of his son, 
the son should prwna factie be held to hold the property as joint family pro- 
perty; but, where the property is taken by gift or will from a stranger or 
from a collateral relation, there is no warrant for making the presumption 
that it is taken with the incidents of joint family property. 

Janakiram Chetty v. Nagamony Mudaliar, (1925) I L R 49 M 98: 50 
M L J 413 followed. 

P. Venkataramana Rao for plaintiff. 

V. Radhakrishniah for 3rd defendant. 

G. Rajagopalachart, K. S. Narayana Aiyangar with 
King and Partridge for 4th defendant. 

S. T. Krisknamachari for 5th defendant. 

The Court delivered the following 

JUDGMENT :—In this suit a very large amount is involved 
but otherwise this is a typical case. In form the suit is for 
partition of family property but in truth it is an attempt by a 
son with the aid of his father to recover for his family the 
properties alienated by the latter. The sone pedierce 


explains the relationship of the parties :— 
iia oa Pillai 
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The plaintif Rajagopal Pillai is a minor who sues by his 
next friend. The 1st defendant, his father, became an insol- 
vent and his estate is now represented by the 5th defendant 
the Official Assignee of Madras. No relief is sought against 
the 2nd defendant who has not appeared to defend the suit and 
the really contesting defendants are the 3rd and the 4th. 
The 3rd defendant holds a mortgage for Rs. 2,50,000 and the 
4th defendant for about Rs. 1,24,000. These two mortgages 
were executed by the lst defendant and the primary object of 
the suit is to get rid of them. 


On the 30th of March, 1915, there was a partition ameng 
the members of the plaintiff’s family who at that time were 
(1) P.M. Appasami Pillai, (2) Veeraperumal Pillai (the 1st de- 
fendant), (3) Sethuram Pillai, and (4) the plaintiff, the son of 
Veeraperumal Pillai. By the partition Sethuram Pillai and 
Nagathammal, the sister of Appasami Pillai, were given certain 
properties; some were allotted to P. M. Appasami Pillai and 
some to the Ist defendant as representing himself and his son. 
Shortly after the partition, on the 11th of August 1915, Appa- 
sami Pillai made a will ın effect bequeathing his properties to 
the 1st defendant. On the 19th of October 1920 he made a 
codicil which however did not substantially aller the will Appa- 
sami Pillai died on the 4th of October 1921. As I have said 
the mortgage in favour of the 3rd defendant was executed on 
the 10th April 1923, and that in favour of the 4th defendant on 
the 3lst of May 1924. It is the same set of properties that 
were comprised in both the mortgages. Four properties were 
mortgaged, one of them being a property that fell to the share 
of the lst defendant at the partition and the other three being 
those that were allotted to Appasami but were bequeathed by 
him to the 1st defendant. 


Mr. Venkataramana Rao for the plaintiff has advanced 
several contentions. The gist of them is that all the four pro- 
perties mortgaged to the 3rd and 4th defendants were joint 
family properties in which the plaintiff has an interest. Tliese 
defendants do not admit that the plaintiff has any right in the 
properties taken by the 1st defendant under the will of his 
uncle. Mr. Venkataramana Rao firstly urges that the parti- 
tion of 1915 was intended only to separate Sethuram Pillai Lut 
that as between Appasami and the Ist defendant it was 
a sham and a pretence. Secondly, he urges that if there was 
a partition, there was an immediate re-union between the Ist 
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defendant and his uncle. He thirdly contends that granting 
there was a real partition, the 1st defendant should be taken to 
have thrown into the hotch-pot the properties taken by him 
under the will and that all the properties thus became joint 
family properties in which the plaintiff has an interest. He 
fourthly urges that the devise in favour of the lst defendant 
must be taken to be in his character as the manager of the joint 
family consisting of himself and his son and that in this view 
again the plaintiff has an equal right with his father. 

I shall postpone the consideration of these interesting ques- 
tions to a later part of my judgment; for, in my opinion, it is 
unnecessary to deal with any of them as the case may be dispos- 
ed of on the assumption that the properties jointly belonged to 
the Ist defendant and the plaintiff. So far as the creditors 
the 3rd and the 4th defendants are concerned, their case rests 
on very firm foundation and from their point of view the ques- 
tions that have been raised can be only of academic interest. 
They have taken up this position. ‘Let it be granted that the 
properties are joint family properties but we are able to con- 
clusively prove that the amounts we advanced were utilised for 
paying off the antecedent debts of the 1st defendant the father. 
If this be so, the son is as much bound as the father by the 
mortgages in our favour.” This case has been proved to the 
hilt. Every rupee advanced by these creditors was required 
for, and utilised in paying off, antecedent debts. 

I shall first take the transaction with the 3rd defendant. 
He is receiver of a certain estate and obtained permission of 
the High Court to lend monies to the 1st defendant. The reci- 
tals in the deed are very categorical. The lst defendant re- 
presented to this creditor that he had pressing debts to the ex- 
tent of about 3 lakhs and 30,000. Though every point in this 
case has been contested, I must say that the evidence is so con- 
vincing that only one conclusion is possible. The deed provides 
that the lender was to retain Rs. 3,250 as his commission which 
was to be credited to the estate which he represented. The rest 
of the amount was advanced by three cheques. The Ist de- 
fendant has gone into the box and has admitted the receipt of 
the cheques. 

Next I shall deal with the application of the money. ‘The 
Ist defendant handed to the 3rd a memorandum showing how 
the sum of 2 lakhs and 50,000 was really expended. That is 
marked Ex. 6. It contains complete particulars and, every 
one of the items in that memorandum has been proved, 
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Rajagopal I. Rs. 29,015-0-O0 was paid to Sah Agarchand Manmal. 
eeu There were four promissory notes in his favour outstanding. 
©.rapeia- 


wal buar They are the following:— 


(1) Promissory note dated 11th July, 1921 executed 
by Appasami and the Ist defendant for 


Rs. 10,000. 
(2) do. dated the 13th September, 1921 by do. 
for Rs. 1,000. 
(3) do. ` dated 13th May, 1922 by Ist delend- 
ant alone for Rs. 10,000. 
T (4) do. dated 2nd March, 1923, by do. 
for Rs. 7,500. 


All the four amounts had been borrowed on the security of a 
property at Guindy known as “Winning Post”. At the parti- 
tion there was merely the site and the building had not been 
built. The site was treated as Appasami’s separate property 
at the division. The amount due on these four notes was paid 
up from the money borrowed from the 3rd defendant and the 
notes which were returned to the 3rd defendant after being duly 
cancelled are now produced by him. The “Winning Post”’ 
which was thus redeemed is one of the properties included in 
the mortgages in question. 

II. The next item shown in Ex. 6 isa payment of 
Rs. 5,000 to Aparanji Ammal. A legacy of Rs. 15,000 was 
given to this lady under the will of Appasami and the Rs. 5,000 
referred to was paid towards this legacy from the sum borrowed. 
There can be no question that this payment is binding on the 
plaintiff. i 

III. The next payment referred to in Ex. 6 is of 
Rs. 38,773-146 to Messrs. Gillanders Arbuthnot & Co. The 
lst defendant traded under the name of Burrang and Com- 
pany with this Firm in timber and became largely indebted to 
it. The firm filed several suits against the 1st defendant and 
one of them was C. S. No. 393 of 1922 on the file of this 
Court. In that suit it obtained a decree against the Ist defend- 
ant for Rs. 37,435-14-9. On 17th March 1923 execution was 
ordered to be taken out against the Ist defendant. It has 
been proved that from and out of the amount advanced by the 
3rd defendant the Ist defendant paid the decree amount and 
satisfied the decree. 


IV. The next payment referred to in Ex. 6 is that of 
Rs. 10000 to Sethuram Pillai, | This sum came to be paid in 
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the following circumstances. After the death of Appasain, 
Veeraperumal applied to this Court for probate of his will. 
Sethuram Pillai filed a Caveat but his objection was disallowed 
and probate was ordered to be issued by the trial Judge: Sethu- 
ram Pillai filed an appeal. While the appeal was pending, 
Sethuram and the Ist defendant entered into an agreement, 
which was to the effect that on the Ist defendant paying 
Rs. 50,000 to Sethuram he was to withdraw his appeal. The 
payment of Rs. 10,000 was made towards this sum of Rs.50,000- 
Sethuram is shown as a creditor for the balance of Rs. 40,000 
in the schedule of debts filed by the Ist defendant in the insel- 
vency proceedings. This payment of course is clearly binding 
on the plaintiff. 


. VV. The next payment shown in Ex. 6 is that of 
Rs. 80,000 to Kanniah Lal Mohan Lal. A sum of Rs. 1,05,000 
was due to Mohan Lal Kanniah Lal on a mortgage dated 2nd 
March, 1922 executed by the 1st defendant for himself and as 
guardian of the present plaintiff. Out of the amount advanced 
by the 3rd defendant, the Ist defendant paid Rs. 85,000 to Mohan 
Lal Kanniah Lal and got one of the mortgaged properties, 
74, Varada Muthaiappan Street, released from the mortgage. I 
may mention that after giving credit for this sum of Rs. 75,000. 


Mohan Lal Kanniah Lal filed C. S. No. 399 of 1925 on the ` 


file of this Court against the 1st defendant and the plaintiff. 
The present plaintiff, defendant in that action, pleaded that thie 
debt was not binding upon him as it was illegal and immoral. 
That plea was found against by a learned Judge of this Court 
and a decree was passed on the 6th of August, 1926. 


VI. The next payment shown in Ex. 6 is of Rs. 41,600 
to Madan Mohanjee Temple. This amount was due on a 
mortgage executed by Appasami Pillai himself over 1|72, Varada 
Muthaiappan Street, a property that fellto his share at thie 
partition. The amount was repaid by the 1st defendant from 
and out of the money advanced by the 3rd defendant and the 
plaintiff is clearly bound by this payment. ° 

VII. The next payment shown in Ex. 6 is that to the Tata 
Bank amounting to Rs. 22,000 and odd. This debt arose in 
the following way. The 1st defendant borrowed money from 
one Chokkalingam to pay off a debt due to Gillanders Arhuthnot 
& Co. For the sum borrowed, namely Rs. 25,000, the Ist de- 
fendant executed a promissory note in favour of Chokkalingam 
who in his turn endorsed it to the Tata Bank, Wheñ the 
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latter called on Chokkalingam to pay he made default. Demand 
was then made on the 1st defendant who as the maker of the 


promissory note was liable and he had to pay up the debt. This 


sum of ‘Rs. 22,000 was paid to the Tata Bank from the money 
raised from the 3rd defendant. This payment is again binding 
on the plaintiff. 

VIII. The next payment shown in Ex. 6 is to Murali 
Doss of Rs. 2,000. This has also been proved to be an ante- 
cedent debt and the plaintiff cannot question it. 


These exhaust the payments made to creditors. The rest 
of the amount is made up of stamp and registration charges 
(Rs. 2,661), commission paid to the broker who negotiated the 
mortgage (Rs. 8,000) and the discount allowed to the lender 
(Rs. 3,250). The facts I have set forth show that not only 
was the representation on which the 3rd defendant acted was 
true, but that as a matter of fact the monies lent by him went 
in discharge of antecedent debts. 

I shall now turn to the case of Gillanders Arbuthnot and 
Company, the 4th defendant. The Ist defendant had, as I have 
said, dealings with them in timber. In dealing with the 3rd 
defendant's case I have already referred to a decree obtained by 
this firm against the lst defendant. They obtained two other de- 
crees. On the 26th October 1922. they obtained a decree on a pro- 
missory note dated 10th November, 1921, for about Rs.1,10,000. 
Another decree was obtained on 20th September 1923, 
in C. S. No. 498 of 1923 for about Rs. 55,000. Application 
was taken out against the Ist defendant for execution and for 
the balance of the decree amount then due to this firm the suit 
mortgage in their favour was executed the Ist defendant acting 
for himself and as the guardian of his minor son. ‘Thus we 
find that the consideration for the mortgage represents wholly 
an antecedent debt and the plaintiff is thus liable. 

The facts which I have reviewed at some length establish 
(1) that the money paid by the 3rd defendant for his mortgage 
really went in discharge of antecedent debts, and (2) that the 
consideration for the 4th defendant’s mortgage represents an 
antecedent debt due to himself. Mr. Venkataramana Rao 
contends that a major portion of these antecedent debts is of 
the nature known as “avyavaharika” and that the plaintiff is 
not therefore liable. The Ist defendant carried on a busi- 
ness in timber under the name of Burrang and Co., and incurred 
several debts. The money advanced by the 3rd defendant 
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was to some extent utilised in paying off these debts. The 
whole of the debt due to the 4th defendant was incurred in the 
course of that trade. The contention is, that the 1st defend- 
ant’s family was not a trading family and that if debts are 
incurred in a trade which is commenced by the father, the son 
is not liable for them under the pious obligation recognised bv 
the Hindu Law. For this position he relies upon the text of 
Gautama which is to the following effect: 


“Money due by a surety, a commercial debt, a fee due to the parents 
of the bride, debts contracted for spirituous liquor or ın gambling and a 
fine shall not involve the sons of the debtor.” 


It is significant that of the several texts that bear on this 
question, the only text which gives the son exemption from 
payment of commercial debts is the text of Gautama. In my 
judgment in Muthammal v. Sivagami Ammal (1) I set forth 
all the texts that deal with this point. The word “avyavaha- 
rika’ occurs in the text variously attributed to Vyasa and 
Usanas. That text is to the following effect: 

“The son has not to pay a fine or the balance of a fine or a tax (or 
toll) or its balance (due by the father) nor (avyavaharika or not vyava- 
harika) that which is not proper.” 

The word “avyavaharika” has generally been rendered as 
legal and immoral. Judges have from time to time attempted 
to define this word and there has been some divergence of opi- 
nion and after reviewing several cases, I thus stated my view in 
the case to which I have made reference: 

“It is not every impropriety or every lapse from right conduct that 
stamps the debt as immoral. The son can claim immunity only when the 
father’s conduct is utterly repugnant to good morals or is grossly unjust 
or flagrantly dishonest.” 

Judged by this text a trade debt is certainly not an “avyava- 
harika” debt. 


There is a large body of case-law on the point, but there is 
not a single reported decision where a commercial debt has been 
treated as an illegal or an immoral debt. In Achutharamasya 
v. Ratnajee (2) the question was for the first time raised. The 
Chief Justice and Viswanatha Sastri, J., regarded the text of 
Gauiama as obsolete and refused to treat trade debts as avyaza- 
harika debts. It is impossible to believe that even in remote 
antiquity commercial debts were regarded as immoral debts. 


1. (1925) 21 L W 606. 
2. (1925) IL R 49 M 211: 50 M L J 28° ; 
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Rajagopal Trade is enjoined as a duty in the case of one of the three higher 
shat castes and it is incompatible with that notion to regard com- 
Mong merce as degrading. The very fact that out of so many texts, 
the solitary text of Gautama alone can be Cited in support of 
this theory shows that the rule enunciated by him did not correct- 
ly reflect the prevalent opinion even of his day. It is unneces- 
sary to speculate further regarding this; for the law on this 
subject is after all judge-made law and no modern Court would 
tolerate the proposition that to engage in trade is a sin and 

that a debt incurred in trade is an immoral debt. 


In the present case it is unnecessary to base my judgment 
on’any such general ground. The question may arise in two 
ways: the creditor may seek to make the debt binding upon the 
son, because the father incurred it for family necessity or bene- 
fit. If the debt in such a case is a trade debt the son may 
plead that the family not being a trading family the debt is ner 
binding upon him. Though, in my opinion, such a plea is 
unsustainable, the question does not pointedly arise at present. 
The case under consideration is not a case of this description. 
It belongs to the second category, that is, the creditor may seek 
to show not that the debt was incurred for a family purpose 
but that the amount advanced went in. discharge of an entece- 
dent trade debt. The son’s obligation comes into being owing 
to an entirely different rule. The test is not that the debt was 
incurred for a family purpose but for discharging an ante- 
cedent liability. The only question then is, is the antecedent 
debt of an illegal or immoral nature? The fact that it urose 
out of trade cannot bring it within the description of immoral 
and illegal debts. I therefore fnd on this point against the 
plaintiff. Before concluding this part of my judgment I must 
point out that the cases that lay down that the manager of a 
Hindu family cannot start a new trade, are for the present pur- 

` pose beside the point. We are here concerned not with a 
manager but with a father and, moreover, as I have pointed 
out, we are not concerned with the father raising money for the 
benefit of the family but with his paying off an antecedenc debt 

I have up till now dealt with the case, making the assump- 
tion on behalf of the plaintiff that in spite of the partition, 
Appasami and Veeraperumal held their properties as joint 
family properties. So far as the creditors are concerned, in 
the view I have taken, they are not interested in the other ques- 
tions thal have been raised. But I shall now examine the 
sourtdness of the position taken up by the plaintiff, that in spite 
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of the partition his father and Appasami continued to remain- 
joint. 

In an earlier part of this judgment I have indicated the 
main lines of Mr. Venkataramana Rao’s argument on this 
head. The oral evidence that has been adduced for the plain- 
uff is most unsatisfactory. It is contended that the evidence 
establishes that the income from the two sets of properties— 
those that fell to the share of Veeraperumal and those to the 
share of Appasami—was blended and that therefore it must be 
presumed that all the properties were alike treated as joint 
family properties. Beyond the fact that one clerk was employed 
to collect rents from both the sets nothing further has definite- 
ly been proved. It is noteworthy that this very clerk was subse- 
quent to the partition also employed to collect rents from Sethu- 
ram’s properties. Next it is argued that these rents were 
brought into a common account book. The plaintiff attempt- 
ed to file some books and I had to reject them and the ruling 
that I gave at the time is appended to this judgment. It is 
admitted that there were dealings inter se between Appasami 
and Veeraperumal; and that each paid interest to and accounted 


for the monies received from the other. The fact that in. 


the first instance amounts were brought into the same account 
could be of no value if the ledgers that are withheld would 
show that the collections were carried into the separate 
accounts of these two individuals. 


Then it is contended that subsequent to the partition Appa- 
sami and Veeraperumal continued to live in the same house 
and had a common mess. This part of the case also broke 
down. The partition took place in 1905. Appasami died in 
1921. About 1918 he left the family house and took up resi- 
dence at the “Winning Post” in Guindy. It is undisputed that 
Veeraperumal did not live with Appasami in Guindy. The only 
possible dispute narrows itself to the period between 1915 and 
1918. The next friend of the plaintiff said that Appasami 
and Veeraperumal cooked and ate separately. But the other 
witnesses examined for the plaintiff did not admit this fact. 
In any event it is impossible to infer that the uncle and nephew 
continued as members of a joint family from the single circum- 
stance that for a short time they lived and ate together. In 
this connection it is important to bear in mind that the parti- 
tion deed itself provides that Appasami and Veeraperutnal 
should live together in the old family house. It, would be 
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unreasonable to presume that in living in the same house they 
did not intend to carry out the terms of the partition deed it- 
self. Further Appasami had neither wife nor children and if 
he was willing to bear the common household expenses it would 
only show that he treated his nephew with affection and not 
that there was an intention to re-unite. 

The presumption in law is against re-union. Mayne 
observes in para. 497 of his Hindu Law: 

“As the presumption is in favour of union until a partition is made 
out, so after a partition the presumption would be against re-union. ‘Fo 
establish it, it is necessary to show not only that the parties already divid- 
ed, lived or traded together, but that they did so with the intention of 
thereby altering their status, and to form a joint estate with all its usual 
incidents.” 

The evidence is clearly insufficient to show either that the 
partition was a mere sham or that there was a subsequent re- 
union. Indeed the facts that have been elicited conclusively 
fiegative any such case. Subsequent to the partition Veera- 
perumal started, as I have said, a business in timber under the 
name of Burrang and Co. The dealings were on a large scale 
and monies were borrowed from third parties. Appasami had 
no concern in this trade, did not make himself liable for the 
debts and did not participate in its profits. Then again Appa- 
sami dealt with the properties that fell to his share as 1f he was 
the sole owner. He sold “Rutland Gate” in 1920 for a very 
big price, 4 lakhs. In the sale deed he refers to the partition 
deed and describes himself as the absolute owner. The purchaser 
paid Rs. 50,000 in cash and gave a mortgage over the same 
property for the balance of the price. This was payable in 
instalments and as the purchaser made default Appasami filed 
C. S. No. 231 of 1921 for the recovery of the amount. He 
filed the suit in his own right and not as a member oi a joint 
family. Appasami died on the 4th October 1921: and Veera- 
perumal brought himself on the record of that suit as Appa- 
sami’s legal representative, which fact is inconsistent with his 
treating himself as being joint with his uncle. Throughout 
in dealing with such a large property as “Rutland Gate”, Appa- 
sami acted upon the footing that the partition was a real and 
genuine transaction without either objection or protest on the 
part of his nephew. I must observe that in regard to this 
property it was a sub-mortgage that was created in favour of 
the 3rd and 4th defendants. The property had ceased to be- 
long to Appgsami in his {lifetime and what he held was merely 
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a mortgage. In any event it cannot be disputed that in taking 
the mortgage Appasami acted for himself and not fo: his 
family. 

1|72, Varada Muthaiappan Street, is another property in- 
cluded in the suit mortgages. It fell to Appasamu’s share and 
subsequent to the partition he mortgaged it to Madan Mohan 
Temple. Veeraperumal did not join in the mortgage. The 
amount that was borrowed, about 25 or 30 thousand, was 
utilised by the uncle and not the nephew. There is nothing to 
indicate that this was thrown into the common stock. 

The third and the last property coming in this category 
included in the suit mortgages is the “Winning Post’. Appa- 
sami held the site on which this was built as his separate prov 
perty even previous to the partition. After the building was 
constructed it yielded no rent. There has not been even an 
attempt to point to any act on Appasami’s part to show that he 
threw it into the common stock and converted it into joint 
family property. 

The plaintiff has completely failed to show that either the 
partition was not intended to be given effect to or that there was 
a subsequent re-union. 

The next contention of the plaintiff is that although the be- 
quest is in terms to Veeraperumal only, it should be held to 
enure to the benefit also of his undivided son the plaintiff. I 
cannot see my way to accept this contention. There has been 
a great diversity of opinion on the question whether when a 
bequest is made by a.father to his son such property is held by 
the latter as his separate or ancestral property. Then again 
there has been a conflict of opinion as to whether a property 
bequeathed by a father to his sons is taken by them as joint 
tenants or tenants in common. The Judicial Committee in Lal 
Rain Singh v. Deputy Commissioner of Partabgarkh (3)review 
the decisions of the various High Courts and point out that 
there has been divergence of opinion; but they do not state their 
own view and leave the question open. 

In Nagalingam v. Ramachandra (4)it was laid dowh that 
if there were no words indicating a contrary intention, the in- 
ference should be that the father intended his sons to take his 
property as their ancestral estate. The exact opposite of this 
was held in Vethirajuls Naidu v. Mukunthu Naidu (5) where 
am TLR BASSO. 


4. (1901) I L R 24 M.429° 11 ML J 210. 
5. (1905) I L R 28 M 363:15 M L J 29° 
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the learned Judges observed that in the absence of expressed 
intention the sons take in severally and not as joint tenants. | 
may point out that in Madras the weight of authority is in 
favour of the view taken in Wagalingam v. Ramachandra (4) 
but it is necessary to remember that the question arises in this 
case in a different form. It is not a bequest by a father to 
his sons. It is, on the contrary, a bequest by an uncle to his 
nephew. 


In the case of a father’s separate property when the sons 
take it by inheritance they take it as ancestral property, that is 
to say, their male issues acquire in it a right by birth. The law 
presumes that a Hindu who gifts or bequeaths his property 
does not intend to alter the incidents of the property devised cr 
gifted. If in the case of inheritance the property is taken as 
ancestral property, why should it be presumed that it is taken 
as separate property merely because there is either a will or a 
gift? It is on this principle that the Courts have laid down that 
when the bequest or the gift is in favour of the sons they should 
prinia facie be held to hold the property as joint family 
property. 

I am not now concerned with the correctness of this rule. 
but I see no reason which would justify me in extending it. 
When the property is taken by gift or will from a stranger or 
from a collateral relation, there is no warrant for making the 
presumption that it is taken with the incidents of joint family 
property. On this point I agree with the decision of Kumara- 
swami Sastri, J., in Janakiram v. Nagamony (6). Take the 
case of a collateral relation. If his property was taken by the 
father by inheritance, the son would have no right in it by 
birth. Why should he have a higher right merely because the 
father takes it not by inheritance but under a gift deed or a 
will? This is the distinction pointed out by Kumaraswami 
Sastri, J., and I am disposed to take the same view. In the 
present case, if Appasami Pillai had died intestate the pro 

perty would have been taken by Veeraperumal as well as Sethu- 
ram to the exclusion of the plaintiff. The very fact that by 
the will he alters the course of descent shows that it was not 
his intention that the property should be taken as joint family 
property. Turning to the will itself (for,-in each case, it is, 


where possible, a question of construction of the instrument) 


4. (1901) I L R 24 M 429: 11 M L J 210. 
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its recitals show that he intended that his nephew should take it 
as his absolute property. There is no reference to the plam- 
tiff and if the testator intended that he should have an interest, 
there was nothing to prevent him from clearly expressing that 
intention. I therefore find this point also against the plaintiff. 

On these findings it follows that the plaintiff can have a 
decree for partition only in respect of items in Part I of Sche- 
dule B to the plaint, and I accordingly pass a preliminary decree 
to that effect. This right of the plaintiff is of course subject 
to the mortgage of No. 74, Varada Muthaiappan Street, item 3 
of Part I in favour of the 3rd and 4th defendants. The Oft- 
cial Assignee does not object to this decree being passed. In 
other respects, the suit is dismissed. 

For passing a final decree the case is adjourned till the 
administration of the estate by the Official Assignee is 
completed. 

The plaintiff has really failed in the action. The minor 
relief he has obtained is really not the one for which he has 
filed the suit. I must direct him to pay the costs of the 3rd 
and 4th defendants (two sets). I do not think the Official 
Assignee is entitled to any costs. 

The 3rd defendant is a receiver appointed by Court repre- 
senting an estate and he is allowed to charge his estate with 
actual out-of-pocket expenses including the fee paid to his 
vakils as between party and vakil. The fee for this purpose is 
fixed at Rs. 2,400 for the senior vakil and Rs. 800 for the 
junior. The fee for translating the partition deed, Rs. 32, 
shall be paid by the 3rd defendant and he may include the same 
in the costs to be recovered against the plaintiff. 

N. S. Suit partly decreed. 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 
PRESENT :—Lorp PHILLIMORE, Lorp DARLING, MR. AMEER 

ALI AND SIR LANCELOT SANDERSON. 

Sathappa Chetti and others keii Appellants* 


v. 
S. N. Subramanian Chetty and others ... Respondents. 
Partnership—Dissoltction and accowrts—Swit for—Parties—Superior 
partnership between swit firm and third party—Third party not member of 
suit firm if necessary pariy—Partmership at  will—Dissoketion—Sutt by 
pariner claimmg dissolution—Effect—Limitation Act (1908), Art. 106— 
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Parinership—Dtssohutton and accounts—Sutt for—Lunitation—Partvershtp 
—Dissolution—Realisation of  assets—Condstion of, under partnershtp 
arranyemment—Business stopped by partnership 1n such a case—No 
atssolution by reason of. - 

In a suit for a dissolution of partnership and accounts and consequential 
relief, held, that a person who was not in partnership as a member of the 
suit. firm, but possibly in a superior partnership of which he was one side 
and the whole of the suit firm as a unit was the other side was net a 
necessary party. 

In the case of a partnership at will, a suit by a partner claiming dis- 
solution intimates his will to dissolve, which of itself is enough to put 
an end to the partnership. 


In a suit for dissolution of a partnership and accounts and co. 'seyueu- 
tial relief, it appeared that ın a pror litigation between the parties, which 
terminated only within three years of the suit, the defendants contended 
successfully that the partnership was still subsisting. Held that, under 
the circumstances, the partnership could not be held to have been dissolved 


more than three years before suit, and that the suit was therefore within 
time. 
Where, under the terms of a partnership, a final dissolution of the 


partnership cannot take place until certain assets are realised, the petiner- 
ship must be held to go on until those assets are realised, even though it 


does not do any busineas. 

Appeal No. 46 of 1924 against a decree, dated the 7th 
October, 1921, of the High Court at Madras which reversed the 
decree, dated the 31st March, 1919, of the Subordinate Judge 
of Sivaganga. 
| [For a full report of the High Courts judgment see 
43 M L J 758.] 

Dunne, K. C. and Kenworthy Brown for appellants. 

Sir G. Lowndes, K.C. and Narasimham for 1st respondent. 

[4th February, 1927. The Judgment of their Lordships 
was delivered by 

Lorp PHILLIMORE. The contention of the appellants has 
been ably put before their Lordships; but in their view it fails. 

‘In this case five Chetti families formed, in April, 1902, an 
oral partnership at will for the purpose of conducting a banking 
and money-lending business in Burma, they being themselves 
resident on the continent of India. The plaintiff and his 
children formed one of the families and it will be convenient to 
treat the representative head as the single party in the judgment 
which their Lordships are giving. He held six and a half out 
of ten shares. Only 30,000’ rupees were paid in as capital. but 
it-was one of the terms of the arrangement that the plaintiff 
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should be called upon and be prepared to lend further sums at 
a specified rate of interest. Business was carried on by agencies 
and the first agent was one of the partners, the third defendant. 
He did not manage well and by 1907 there had been very great 
losses. After that time very little money-lending business 


was done; it gradually diminished and finally ceased, other 


agents being appointed, whose principal occupation was ino get 
in the debts. The plaintiff advanced very considerable sums 
of money and it is obvious and had been obvious fur a considera- 
ble time that, if and when the partnership came to an end, or 
whenever it should come to an end, the only question would be 
how much the defendants would have to pay to the plaintiff. It 
is quite clear that there will be a considerable loss. It is quite 
clear that the plaintiff will not get back a great portion of his 
advances. He will himself have to contribute six and a halt 
shares out of the ten shares of the loss, but he will be entitled to 
something more or less, unless he is barred by the Limitaticn 
Act, from the other defendants. 


On 3rd January, 1910, the present nlaintiff and the first 
defendant sued the third defendant, making the other partners 
also parties, to recover the loss which his mismanagement was 
supposed to have produced. He set up that it was a partner- 
ship matter and that nothing could be determined against him 
until the accounts of the partnership were taken, and the Sub- 
ordinate Judge agreed with him on 5th December, 1911, and 
dismissed the suit. The High Court affirmed this and 
dismissed the appeal on 21st January, 1915. 


On 6th March, 1917, the plaintiff instituted the present suit 
against his four other partners and their sons, claiming a dis- 
solution of partnership and accounts and consequential relief, 
including a Receiver to get in such assets, if any, as are still 
outstanding. 


The defence raised two points, one of which can be disposed 
of at once, that there was a partner called Neelamegam, who 
was a necessary party to the suit. The Subordinate Judge 
thought he was; the High Court thought he was not; that: he 
was not in partnership as a member of the firm, but possibly in 
a superior partnership of which he was one side and the whole 
firm as a unit was the other side. In their Lordships’ view 
that is right and that settles the question; he is- no necessary 
party to an internal suit between the five members of the unit 
which formed the partnership with him. 


Pp. C, 
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That leaves the question of the Limitation Act. In the 
view of the Subordinate Judge this partnership had been dis- 
solved considerably more than three years before the date of 
the institution of the present suit. In their_Lordships’ view 
this was not so; in their view there never had been any dissolu- 
tion until the plaintiff, by the present suit, by his writ and plaint 
claiming dissolution, intimated his will to dissolve, which of it- 
self is enough to put an end to a partnership at will. Their 
Lordships think that the Judges of the High Court were right, 
It is clear that up to some stage in the previous suit the parties 
were urging and successfully urging that the partnership was 
still subsisting. On one view that may be said to be the case 
up to the date of the appeal judgment in 1915, which, if so. is 
within the period of limitation; but, even if that view be not 
takeh, there is no definite date upon which the defendants can 
put their fingers successfully as a date at which the partnership 
was dissolved, and, when their Lordships come to consider the 
business which lies at the root of the whole matter, it stands in 
this way. The plaintiff ought at some time or other to recover 
some moneys from the other parties. If the partnership was 
put an end to some years ago his rights arose then and either the 
parties ought at once to have contributed such a sum as would 
make up to him his share of the loss or they ought to have in 
some way disposed of the remaining assets and then met the 
remainder of the loss by their contributions. But no one at. 
the time suggested this. On the other hand, they were entitled 
to say to the plaintiff: “Until all the assets are realised we can- 
not tell how much we owe to you and we claim not to pay you 
anything until all the assets are realised.” If so, for that pur- 
pose the partnership went on; it went on, not because it would 
do any more business, but because, until those assets were realis- 
ed, the final dissolution of the partnership could not take place. 
For this and for the other reasons given by the learned Judges 
in the High Court their Lordships are of opinion that their deci- 
sion was right, and they will humbly advise His Majesty that 
this appeal be dismissed with costs. The judgment of the 
High Court, remitting the case with directions to the Subordi- 
nate Judge, in the circumstances appears to their Lordships to 
be the right one. 

Solicitor for appellant : H. S$. L. Polak. 

Solicitors for respondents: Douglas Grant and Dold. 





Appeal dismissed. 
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[FULL BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm Murray Coutts .Trorrer, Kt., Chief 
Justice, Mr. Justice BEASLEY AND Mr. Justice SRINIVASA 
AITYANGAR. 
The Commissioner of Income-tax, 
Madras ae Referring O fficer* 
U. 
T. S. Firm, Tanjore at Negapatam ... Assessee. 

Indian Income-tax Act, S 4 (2)—Resident ın British India—Company 
or partnership having several places of business within and outside British 
India—H’hen can be said to have several residences. 

If it can be shown that the central management and control of a com- 
pany or partnership, by which words are meant the management and con- 
trol of the whole of the business, was divided between two localities, each 
of them may be said io be a residence of the company or partnership for 
the purposes of the Income-tax Act. The suggested second residence must 
not merely have delegation of the management of some portion of the part- 
nership business however extensive, but a delegation of some portion of 
the management of the business as a whole. 

A firm had several places of business. In Ramachandrapuram which 
is situated in Pudukotta State outside British India, the partners regularly 
resided and exercised a general supervising and directing power over the 
whole of the business. The firm had many branches in British India which 
were generally controlled from Madras. It had also branches outside 
British India in the Malay States and elsewhere. There was no prooi 
that any part of the control of the overseas branches even passed through 
the Madras or any other branch in British India. The question arose, as 
regards the profits earned in the overseas branches, whether the firm can 
be said to be resident in British India. 

Held, that the firm cannot be said to be resident in British India within 
S. 4 (2) of the Income-tax Act. : 

The Swedish Central Railway Co, Lid. v. Thompson, (1925) A C 
495 referred to. 


Case stated under S. 4 (2) of the Indian Income-tax Act 
_ (XI of 1922) by the Commissioner of Income-tax, Madras. in 
his letter No. 1516 of 1925, dated 20th November, 1925. 

The Case stated by the Commissioner of Income-tax, Madras, 
was as follows :— 


I have the honour to refer the following question of law for 
the decision of the Hon’ble Judges of the High Court :— 


“In the circumstances of this case, can the assesseces, the T. S. Firm, 
he said to be resident in British India?” 


2. The assessees are a well-known Nattukottai Chetty firm 


of Bankers, money-lenders and cloth merchants, The frm has - 


been registered under S. 2 (14) of the Indian Incometax Act, 


*Referred o. 23 of 1925. 7th Febtuary, 1927, _ 
R—32 
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in accordance with a partnership deed drawn up and registere| 
at Madras on 18th December 1922. The partmers are: Chokka- 
lingam Chetty, Subbiah Chetty, Krishnan Chetty, Raman Chetty 
and Muthiah Chetty, the descendants of the original founders of 
the frm. The business is carried on through agents at Madras, 
Rangoon, Negapatam, Pegu, Pyapon and Henzada in Bntish 
India and also at various places in the Straits Settlements. Under 
S. 64. of the Income-tax Act, Negapatam has been declared to 
be the principal place of business In the assessment year under 
consideration, 1924-25, a sum of Rs. 1,00,671 was remitted from 
Singapore and Penang in the Madras Office and was then trans- 
ferred to an account called the ‘Cuddalore account’ kept at Madras 
in which the drawings of the partners are adjusted. I find as 
a fact and no reference has been claimed on this part of the case, 
that the sum of Rs. 1,00,671 came out of profits of the Singapore | 
and Penang branches of previous years. - It was not the profit 
of the year of account, f.e., of the previous year, and therefore 
it cannot be taxed under S. 4 (1) but can only be taxed under 
S. 4 (2), 4. as profits of the previous three years arising or 
accruing outside British India to a person resident in British India 
and brought into British India in the year of account. The ques- 
tion on which the decision of the Hon’ble Judges of the High 
Court is sought is whether in the circumstances of this case it can 
be held that the assessees, ie., the registered firm known as the 
T. S. Firm, be considered to be a person resident in British 
India. 
3. On this question I find the facts to be as follows :— 


The registered firm was created for the purposes of income- 
tax at Madras on 18th December, 1922 by a partnership deed 
drawn up and registered there. The deed recites that the mem- 
bers of the family will carry on money-lending business in six 
places in British India and also abroad. The account in which 
personal drawings of the partners are adjusted is kept at Madras 
and is called the ‘Cuddalore account’. The partners of the firm 
undoubtedly do reside for the greater part of the year at Rama- 
chandrapuram, Pudukotta State. t.e., outside British India. There 
they have palatial residences and from there they keep in touch 
with the actions of the agents and do exercise a very real con- 
trol over the business. No business is carried on by the firm in 
Pudukotta State, the bulk of the Madras Presidency business be- 
ing done at Madras itself. The agents at the various places of 
business work under powers of attorney which give them com- 
plete power to bind the principals and full discretion in the conduct 
of the business. Although the partners reside for most of the 
year at Ramachandrapuram and have telegraphic addresses there 
they visit Madras Presidency frequently throughout the year to 
give oral instructions to the agents to interview the Banks and 
generally to supervise the business. They also attend certain 
annual festivals at certain temples. I am unable to say definite- 
ly how often the partners visit Madras in the course of the year 
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but | emphatically deny the acouracy of the allegations made in 
the affidavits filed before me during the hearing of the application. 
The partners have been in Madras much more often than is stat- 
ed in these affidavits. The Ramachandrapuram press copy books 
which I have seen contain references to visits to Madras. More- 
over, while there are numerous letters to the agents at other 
places there are very: few to Madras and none to Negapatam which 
indicates that the partners were visiting these places in 
person. I also find in their copy books references to letters 
written from Tiruppapuliyur, which show that the partners direct 
the business to some extent from British India. The partner 
who really controls the business, Raman Chetty, was in Madras 
for about 10 days, during the appeal proceedings in connection 
with the crisis which ocourred in the Chetty world about June, 
1925. He was also in Madras for a considerable period in the 
year 1924-25 about the time of the hearing of what is known as 
the ‘Bank Case’. I also find that the partners have residences 
within the Madras Presidency at Madras and at Cuddalore. At 
Cuddalore they have a house adjoining or situated very close tu 
a chatram which they have built there. In this house the mem- 
bers of the family stay when they visit Cuddalore for certain 
festivals. At Madras the firm owns a house at 132 and 133, 
Coral Merchant Street, in which business is carried on. In that 
house the partners stay whenever they visit Madras. It was contend- 
ed before me during the hearing that this building could not be 
classed as a residence because it is in the business part of the 
town and because the upstairs was formerly a godown and that 
if the partners stayed where they could only be said to be camping 
in discomfort which could not constitute residence. These allega- 
tions are incorrect. The Madras building is in a street in which 
many Chetties and others live. It is built in the- usual resi- 
dential style and the local agent and clerks do live there permanent- 
ly. It has a kitchen and bed-rooms and bath-rooms upstairs and 
is an ordinary and perfectly comfortable residence according to 
certain standard. At the time I visited it a son of one of the 
partners was actually living there having come to Madras to sev 
about the opening of the new accounts. To summarise my find- 
ing of facts the T. S. Firm was registered in the Madras Presi- 
dency. It carries on business there; the business is ultimately 
controlled from Ramachandrapuram in an Indian State; the part- 
ners have a permanent place of residence in British > Jndia to 
which they can go at any time in which they do go quite 
frequently. ; 


4. On thesé facts an assessment was made on the firm’s 
foreign profits on the ground that they had been brought into 
British India by a person resident in British India. The Assist- 
ant Commissioner who confirmed the assessment on appeal based 
his decision on the grounds that the residence of a firm must be 
held to be the place of the residence of the partners, that tke 
partners could have more than one place of residence and that 
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though they had a residence in Pudukotta State they also had a 
residence in Madras within the meaning of the definition . of 
residence in S. 3 (23) of the Madras City Municipal Act. [ am not 
sure that these are the only grounds on which it can be held that 
the firm is resident in British India. As far as I know no legal 
test of residence of a firm has yet been laid down by Indian Courts 
and while I believe that the Assistant Commissioner’s reasoning 
was sound, I consider that the firm could also be held to be resi- 
dent in British India because the actual operations which earn the 
profit are carried on there or in the language of the English 
cases because the firm “keeps house and does business” in British 
India. I do not deny that Ramachandrapuram—the place from 
which the operations of the firm are chiefly directed—imay be held 
to be the residence of the firm, but I believe that a firm like an 
individual or corporation can have more than one place of resi- 
dence and that the place at which the firm was created for income- 
tax purposes by registration and at which the firm earns its pro- 
fits can also be held to be the place of residence of the firm. Mv 
view seems to be supported by the decision of the House of Lords 
in the case of The Swedish Central Railway Company, Limited v. 
Thompson (1) and by the cases cited in the judgment in that 
case. 

5. I am therefore of opinion that the T. S. Firm 1s a per- 
son resident in British India on these two grounds: 

(a) that the partners reside here; and 
(b) that its profit-making operations are carried on here. 

M. Patanjali Sasiri, Special Counsel for Referring Officer. 

A. .Krishnaswami Atyar and M Subbaroya Atyar for 
Assessee. 

The judgment of the Court was delivered by 

Srinivasa Atyangar, J. :—The question propounded for 
our decision is as follows:— 

“In the circumstances of this case, can the assessee, the T. S. Firm, 
be said-to be resident in British India?” 

The Income;-tax Acts take residence as the test which ts no 


~ doubt easy enough to apply in the case of an individual but 


leads to difficulties when you are dealing either with a limited 
company or a partnership because, as Lord Loreburn pointed out 
in Ne Beers Consolidated Mines Co., Ltd. v Howe (2)it is arti- 
ficial to talk of the residence of a company which is necessarily a 
metaphorical expression as: 
“a company cannot eat or sleep though it can keep house and do 
business.” 
He goes on to cite some earlier decisions and concludes 
thus (earlier decisions which he holds as laying down the rule 


1.- (1925)e A C 495. 2. (1906) A C 455. 
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that a company resides for the purpose of income-tax where its 
real business is carried on) and he adds: 


“I regard that as the true rule, and the real business is carried on 


where the central management and control actually abides.” 


The question was carried further in the case of The Swedish 
Central Radway Company, Lid. v. Thompson (1). There the 
contention was that a company could have more than one resi- 
dence because the central management and control might be 
divided between two places of business, so that a company could 
be said to have two residences. I cite a passage from the 
judgment of Viscount Cave, the last paragraph of page 501: 

“The effect of this decision is that, when the central management 
and control of a company abides in a particular place, the company i» 
held for purposes of income-tax to have a residence in that place; but it 
does not follow that it cannot have a residence elsewhere. An individual 
may clearly have more than one residence: see Cooper v Cadwalader (3); 
and on princtple there appears to be no reason why a company should not 
be in the same position. The central management and control of a com- 
pany may be divided, and it may ‘keep house and do business’ in more 
than one place; and if so, it may have more than one residence.” 

It therefore it can be shown that the central management 
and control of a company or partnership, by which words I 
understand the management and control of the whole of its 
business, was divided between two localities, each of them may 
be said to be a residence of the company for the purposes of the 
Income-tax Act. But I read the learned Lord Chancelfor as 
emphasising the words “central management and control” by 
which I understand that the suggested second residence must 
not merely have a delegation of management of some portion of 
the partnership business, however extensive, but delegation of 
some portion of the management of the business as a whole. 
With these considerations to guide me I approach the Commis- 
sioner’s findings of fact in this case. Unfortunately he had 
directed himself to the view that what he was largely concerned 
with was the question of. where the individual partners actually 
had physical places of residence and part of his reasoning, at 
any rate, the finding that the concern was assessable at Madras, 
was because the partners from time to time came over to Madras 
to look into the affairs of the Madras branch or perhaps of all 
the branches in British India and resided in a house in Madras 
belonging to the firm in Coral Merchant Street for varying 
periods. That, in my opinion, is a wholly irrelevant considera- 


1. (1925) A C 495, 3. (1904) 5 Tax Cases 101. 
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tion. The firm for the present purposes may be considered to 
have had three classes of activities. In Ramachandrapuram 
the partners regularly resided in what the Commissioner calls 
palatial residences and there exercised a general supervising 
and directing power over. the whole of the business. Secondly, 
it had many branches in British India, which, I think he means 
to suggest, were generally controlled from Madras. Finally 
there were branches entirely outside British India in the Malay 
States and elsewhere and it is with the profits earned in these 
branches that we are concerned in this case. Had it been found 
as a fact that the control of the whole business, that 1s to say, 
the business including the branches outside British India was 
exercised both from Ramachandrapuram and Madras, it may 
very well be that the principle of the Swedish Central Railway 
Company’s case would apply and that the central manage- 
ment of the business as a whole’ might be con- 
sidered to be split up between Ramachandrapuram and Madras. 
I cannot see anything in the findings to give the slightest colour 
to any suggestion of the kind or to hint that any part of the 
control of the overseas branches even passed through the 
Madras or any other branch in British India. In these circum- 
stances I am of opinion that the question propounded to us must 
be answered in the negative. 

It was suggested in the course of the argument that the case 
might be sent back for fresh findings of fact in view cf the 
observations of this Court and the test laid down by us. I can- 
not accept such a course because I think that the findings of fact 
must be taken to be complete and, though no doubt the Com- 
missioner’s mind was not applied to the exact point to which 
we think it ought to have been applied, I cannot doubt that. if 
any evidence had been available as to any kind of management 
or supervision being exercised from British India over the over- 
seas branches, the Commissioner would have stated it as 
supporting his case and set it out 

The Commissioner will pay the assessee’s costs of this 
reference. Fees Rs. 250. 

My learned brothers have seen .this judgment and concu? 


N. S. Reference answered in the negative. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OpcERs AND MR. JUSTICE 
CURGENVEN. 


Mundlapati Jagannadha Rao and 


others ... Appellanis* (Respondents 
1, 3, 4, 5 and 7) 
v. 
Rachapudi Basavayya ... Respondent (Petitioner). 


Executton—Mortgage decree—Sale of some of the properties in ere- 
cuttion—Purchase by decree-holder—Satisfaction of decree entered Mp— 
Sale confirmed—Obstruction to delivery of some of the items of pro- 
berties by siranger—Petition for removal of obstruction dismissead—aA p fli- 
cation to set aside satisfaction order ond bring other items to sale—Main- 
tatnabiltiy—Ctoil Procedure Code, O 21, R. 91—Limittation Act, Art. 166. 

The decree-holder who had obtained a mortgage decree ‘ brought to 
sale some only of the mortgaged items in execution of his decree and 
purchased them in Court auction. As the price fetched was enough to 
satisfy the decree satisfaction was entered. After the sale was confirm- 
ed, when he went to take possession of the property purchased, he was 
obstructed by a stranger and his petition to remove obstruction was dis- 
missed. Thereupon he filed a petition to set aside the satisfaction that 
had been entered up and to bring to sale other items included in the decree. 

Held, that the remedy of the decree-holder to have the sale set 
aside under O. 21, R. 91, Civil Procedure Code, within the period of limita- 
tion provided by Art. 166 of the Limitation Act, and, the same not having 
been done, the present application was not maintainable, 

Held also, that the fact that the decree-holder was unable to obtain posses- 
sion of the properties purchased by him in Court auction did not entitle 
him, without having the Court sale set aside, to execute the decree anew. 

Muthukumarosamia ‘Pillai v Maethusoene Thevan, (1926) 52 M L J 148 
followed. 

A sale in execution of a decree of properties not belonging to the 
judgment-debtor is voidable and not void. 


Appeal against the order of the Court of the Subordinate 
Judge of Bezwada, dated 16th April, 1925, and passed in E. P. 
No. 69 of 1924 in O. S. No. 33 of 1912. 

Y. Suryanarayana for N. Rama Rao for appellant. a 

P. Satyanarayana for respondent. 

The Court delivered the following 

JUDGMENTS :—Odgers, J—This is an appeal from the 
order of the Subordinate Judge of Bezwada under the follow- 
ing circumstances.’ The petitioner decree-holder obtained a 
mortgage decree. In execution he brought to sale some only 
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TA. A. O. No. 483 of 1925. 25th February, 1927, 
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of the mortgaged items and bought them in Court auction, and 
as the price fetched was enough to satisfy the decree, satisfac- 
tion was recorded. After the sales were confirmed, when the 
petitioner went to take possession of the properties he had 
bought, he was resisted by a stranger. His petition to remove 
obstruction and get delivery was dismissed. Thereupon che 
decree-holder filed the petition appealed from to set aside the 
satisfaction that had been entered up, as the judginent-debtor 
had no saleable interest in some of the properties sold and the 
petitioner had consequently failed to get possession. The Sub- 
ordinate Judge relying on certain authorities held that the 
petition lay and allowed further execution to the extent of the 
sale price of the item in respect of which the decree-holder’s 
petition to remove obstruction was disallowed. Hence the 


appeal. 


This case has been elaborately argued and it may no doubt 
be dealt with in more than one aspect, but fortunately there is 
one recent authority which, if accepted, in my opinion, answers 
the question propounded. It will be noticed in the present 
case that the remedies ordinarily open to a person in the posi- 
tion of the decree-holder here are contained in ©. 21, Rr. 91, 
92 and 93, particularly 91, which enacts that the purchaser at 
any such sale in execution of a decree may apply to the Court 
to set aside the sale, on the ground that the judgment-debtor 
had no saleable interest in the property sold. The period of 
limitation for this under Art. 166 of the Limitation Act is 
30 days. It is not disputed that no action has been taken under 
the rule. The question is whether to have the sale set aside 
is the only remedy of the decree-holder and he being now tou 
late his petition must be dismissed. It is said that there 15 
here no petition to set the sale aside-and therefore there can be 
no application of Art. 166. It is further said that the decree- 
holder cannot be said to be satisfied till possession is delivered, 
that it has not been decided as to when a decree-holder who iə 
also an auction purchaser is satisfied, and further that either 
Article 181 or 182 of the Limitation Act applies because the 
right must accrue from the time when the application to re- 
move obstruction was made in 1924. The present petition 
dated 3rd September 1924 asks that the Court shall issue sale 
notices in respect of certain items which remained unsold and 
for an order permitting the decree-holder to bid. There is no 
mention of the previous sale and it is true there is no prayer to 
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set aside the previous sale in respect of the items possession ci 
which was obstructed. If, however, the procedure under R, 91 
is the only course open to the petitioner, it is obvious that the 
present method of attempting to circumvent this provision must ' 
be discouraged. Muthukumarasanua Pillaa v. Muthisani: 
Thevan (1) 1s a decision of Wallace and Madhavan Nair, fJ., 
and it is a case, to my mind, exactly on all fours with the pre- 
sent. In the present appeal it was attempted to be argued tnai 
the Court sale of the property which turns out not to belong to 
the judgment-debtor is void ab insito and thereiore does not 
need setting aside. Wallace and Madhavan Nair, JJ., held 
that such a gale is not void but only voidable. They say: 

1 “If the contention of the appcllant were accepted, 11 would mcan 
that a Court in selling property in execution gives a guarantee that the 
property sold is the property of the judgment-debtor which is opposed to 
one of the fundamental principles of Court sale.” 

In Radha Kishun Lal v. Kashi Lal (2) referred to and 
disapproved by the learned Judges the Court held that where a 
. third persorm and a stranger has brought a suit to set aside the 
execution sale and obtained a decree, no formal setting aside 
of the sale as between the decree-holder and the judgment-deb- 
tor is necessary and further that O. 21 is not exhaustive of the 
procedure for setting aside an execution sale. The learned 
Judges refused to accept the Patna proposition that, a decree- 
holder who purchases at a Court sale is in a more favourable 
position than a stranger auction purchaser and continue: 

“In fact, ıt ıs one of the decree-holder’s duties to see that the pro- 
perty sold was the property of his Judgment: debtor, and if he makes a 
mistake he must take the consequence.” 

Further in support of this Balvent Raghunath v. Bala (3) 
held that where a Court auction-purchaser does not succeed in 
getting possession he must get the sale set aside on the ground 
that the judgment-debtor had no saleable interest in the pro- 
perty sold before he is entitled to an order for the re-payment 
of his purchase money and further that the limitation for the 
former of these steps is 30 days. In Bihari Lal Misr v. 
Jagarnath Prasad (4) the sale had already been declared to be 
a nullity. It was a question of limitation. In Abinash Chan- 
dra Kar v. Bhuban Chandra Maiti (5), a mortgagee purchasing 
under his decree was held not to be in any better or worse posi- 


1. (1926) 52 M L J 148. 2. (1923) I L R 2 Pat 82. 
3. (1922) I L R 46 B 83. 4. (19%) I L R 2A 651. 
5. (1921) 25 C W N 756. > 
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tion than any other purchaser. It seems therefore to me that 
the refusal of the learned Judges in Muthukumarasainia Pillai v. 
Muthusame Theven (1) to accept the authority of Radha 
Kishun Lal v. Kashi Lal (2) was well founded. The learned 
Judges in Muthukumarasamia Pillai v. Muthusams Thevan( 1) 
also say that before the appellant can again apply to execute 
the decree which has been recorded as satisfied by the previous 
Court sale he must have the Court sale set aside. They also 
dealt with the contention that because the main relief sought 
is further execution the decree-holder is entitled to a larger 
period of limitation: There it seems the appellant actually 
put forward the analogy of a suit for, possession by a person 
who cannot get possession unless he sets aside adoption. They 
hold that the appellant could not get round the limitation of 
30 days merely by putting in a fresh execution application, no 
mention being made of the previous Court sale. The Sub- 
ordinate Judge relied on Bihari Lal- Misr v: Jagarnath 
Prasad (4) which is, as before stated, a case of limitation and 
it was a case of a sale of two villages being held to'be a nullity 
and the decree-holder made an application to revive the pre- 
vious application.- It was held his right accrued when the 
sale was declared to be a nullity. It was a decision under the 
old Code, and there is, of course, no such declaration here. 
Another case relied on by the Subordinate Court was a deci- 
sion Keramat Aliv.: Nagendra Kishore Ray (6)-of the Cal- 
cutta High Court, but’ the learned-Subordinate Judge seems’ 
to have failed to note that the decree there was set aside. There 
again it was a case of limitation. The other case is the case 
of Radha Kishun Lal v. Kashi Lal (2) which was commented 


on and disposed of in Muthukumarasamia Pilla; v. Muthusami 
Thevan (1). 


The second point is about delivery of possession. Nothing 
is said in the relevant rules of, the Code about it, and it seems 
to me that when a decree-holder has himself certified satisfac 
tion to the Court he must be taken to have done so with all 
risks. We were referred to a case Mathonkandi Kannan v. 
Phayyit Pakkutti Avvulla Haji (7), a decision of Devadoss. 
and Sundaram Chetty, JJ. Really what the learned Judges 
had to decide was whether an application for delivery of pro- 
ees 


(1926) 52-M L J 148. ` 2. (1923) IL R 2 Pat. 99. 
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perty-by a decree-holder purchaser is a step-in-aid of execu- 
tion within Art. 182, cl. (5). They held that execution was not 
complete till the decree-holder obtains possession of the pro- 
perty purchased by him in execution of the decree. The 
learned Judges -after elaborately examining the law on the 
point came ‘to the conclusion that the decision in Lakshmanan 
Chettiar Y. Kannammal (8) was sound. They further add: 
‘or . “The contention that the moment he, ie., the decree-holder, buys the 
property ‘of the-judgment-debtor he ceases to be a decree-holder and 
assumes the capacity of a stranger purchaser is not supported by any 
authotity.” 

I do not take this case to decide that the decree-holder. ane 
has been, unable to obtain possession can proceed without more 
to execute the decree anew. The other cases cited for this 
proposition are to the same effect, namely, Sartatoolla Molla v. 
Raj Kumar Roy (9), Lakshmanan Chettiar v. Karmnammal (8), 
Babu Ram v. Prary Lal (10) and Rajagopala Atyar v. Rama- 
nujachariar (11). In the last of these cases the sale was a 
nullity on the ground that no notice had been served but in res- 
pect of that there was an application to set it aside under S. 47, 
and it was held it was governed by Art. 181 and not Art. 166. 
In Bhagwati v. Banwari Lal (12) three out of. five -learned 
Judges of the Full Bench held that where an auction purchaser 
fails to obtain possession of the property purchased, he -may 
claim possession by application under the Code or by suit. (This 
was under the old Code.) The case is only useful for the 
observation of Banerji, J. : 

“That all auction peice whether they are deecccdisiders or not, 
and whether they are purchasers under a mortgage decree or under a 
simple decree for money, are in the same position as regards recovery of 
possession of the property purchased by them and that it is only in their 
Capacity as auction purchasers that they can obtain possession.” 

On ‘the best ‘consideration I can give to this case and the 
two questions that have been agitated before us, I can see no 
reason to hold that the decision in Muthukumarasamia Pillai v. 
Muthusami Thevan (1) is wrong or needs consideration. lt 
seems to me that the decision covers the whole of this case, 
and all the arguments that havé been advanced here have been 
examined in that case. I therefore think the learned Subordi- 

| 1. (1926) 52 M L J 148. 
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nate Judge was wrong and that the appeal must be allowed 
with costs. 

Curgenven, J. :—This appeal is against an order of the 
Subordinate Judge of Bezwada allowing further execution of 
the decree in O. S. No. 33 of 1912 on his file. It was a 
mortgage decree, and some of the properties had already been 
sold under it, and bought by the decree-holder. Of these, he 
obtained delivery of all but four items, with regard.to which 
he was obstructed, and a petition to remove the obstruction was 
dismissed on the ground that these items were not the property 
of the judgment-ebtor. Therefore he filed the application 
to which the order now under relates, for the sale of other 
items included in the decree. The contention of the judg- 
ment-debtor, now the appellant, is that further execution can- 
not be taken, because the sale was confirmed and satisfaction 
of the decree entered, so that there is now nothing more to 
execute. 

Under R. 91 of O. 21, Civil Procedure Code, a purchaser 
at an execution sale, whether he be the decree-holder or another, 
may apply to the Court to set aside the sale on the ground that 
the judgment-debtor had no saleable interest in the property 
sold. Art. 166 of the First Schedule of the Limitation Act 


allows him 30 days from the date of the sale within which to 


do this. Tf he does not. present such an application, on the 
expiry of the 30 days, the Court, under R. 92 of the same order 
“shall make an order confirming the sale, and thereupon the sale 


shall become absolute.” 


‘The terms of this rule were complied with in the present 
case. If the auction purchaser is other than the decree-holder, 
the sale price which the former has deposited is paid over to 
the latter; where the decree-holder and auction-purchaser are 
one, no payment, of course, has to be made; but in other cases 
where the sale has resulted in the satisfaction of the decree, 
entry is made accordingly. Here the decree-holder, having 


_ failed to apply under R 91, is now unable to get the sale set 


aside. The question which then arises for decision is whe- 
ther, without having done so, he is at liberty, in the circum- 
stances, to proceed with the execution of his decree. 

This question has recently been considered hy a Bench of 
this Court (Wallace and Madhavan Nair, JJ.) reported as 
Mutherkimarasamia Pillai v. Muthusami Thevan (1) and has 


es 2 1. (1926) 52 ML J 148, 


LA | THE MADRAS LAW JOURNAL REPORTS. 261 


been answered in the negative. An attempt has been made 
to distinguish that case on the ground that the decree-holder 
there applied not only for further execution but also to have 
the sale and record of satisfaction set aside, whereas here we 
have to deal only with an application for execution. But it 
is evident from what the learned Judges say that they con- 
sidered whether execution could proceed notwithstanding no 
order setting aside the sale had been passed, and this is precise- 
ly the question which we have now before us. Thus there 
is no substance in the attempted distinction, and we have to 
decide whether we are to follow or differ from this decision. 
It will be convenient to consider how far the grounds upon 
which it is based have been successfully attacked before us. 
The learned Judges deal first with, and reject, the conten- 
tion that an execution sale of property not belonging to the 
judgment-debtor is void and without jurisdiction, so that it is 
not necessary to get it set aside before proceeding further with 
execution. Of the cases cited to us in support of this pro- 
position one is Bikari Lal Misr v. Jagarnath Prasad (4), 
which is among those relied upon by the learned Subordinate 


Judge. Two villages were sold under a mortgage decree, ' 


and were purchased by the decree-holder. The amount for 
which he purchased them was sufficient to discharge the decree. 
The sale was confirmed and satisfaction entered. Subse- 
quently in a suit filed by the purchaser of the judgment-debtor’s 
interest before the Court sale, the High Court declared the 
latter sale void and set it aside. It was held that the decree- 
holder was entitled to proceed against The remainder òf the 
mortgaged property as the sale which took place in regard to 


two items of property has been declared to be a nullity. It is: 


added that no question relating to the applicability of S. 315 
of the Civil Procedure Code (now O. 21, R. 93) arises. 
Now with regard to the former of these grounds, it is true that 
the sale had been declared to be a nullity, but the declaration 
was made at the instance of the real owner of the property, 
and it does not appear to me necessarily to follow that it would 
be available to a decree-holder who had failed to take advan- 
tage of the provisions of the Code to get the sale set aside. The 
real Owner was no party to the execution proceedings, ahd 
nothing that was therein done or left undone would bind him. 
But unless we are to hold that no finality attaches to the Court’s 
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order making the sale absolute, and that a decree-holder. 
auction-purchaser who, by sub-rule (3) of R.' 92, is precluded 
from bringing a suit, may ignore it upon discovering that his 
judgment-debtor had no saleable interest, it is difficult to see 


why-he should not be bound by the confirmation of the sale, 


whatever infirmity may subsequently ‘appear in his title. The 
Code expressly lays upon him the necessity, or at least —pre- 
vides him with an opportunity to get the sale set aside where 
the judgment-debtor has no saleable interest, and the reason- 
able inference is that, if he does not do so, he must abide by 
the consequences. He cannot be heard to say, after it has 
been made absolute, that it is a nullity. To hold otherwise 
would, as the learned Judges point out in Muthukumarasamia, 
Pillai v. Muthusami Thevan (1), imply that every Court sale 
is accompanied by a warranty of title. To put it another 
way, what is sold is the right, title and interest of the judg- 
ment-debtor, and even if this should turn out to be valueless, 
the sale is no less a sale for that reason. 

Of the two other cases relied upon by the learned Sub- 
ordinate Judge, he must have overlooked the circumstance that 
in Keramat Ali v Nagendra Kishore Ray (6) the decree it- 
self was set aside, so that all proceedings subsequent to it were 
vacated. The case is thus no authority for the proposition 
in support of which it was invoked. In the remaining case 
Radha Ktshun Lal v. Kashi Lal (2), it was indeed held that 
the effect of a decree obtained by a third-party claimant against 
the decree-holder (who had purchased the property) and the 
judgment-debtor was to set aside the sale, and that no formal 
order to that effect was required. This view has been criti- 
cised in Muthukumarasamia Pillai v. Muthusami Thevan (1) 
and I'am in general agreement with what has been there said 
about it. I have suggested above the objections which I feel 
to allowing a decree-holder or, more properly, an auction-pur- 
chaser to call in question the effect of a sale which has already 
been made absolute. 

The respondent has endeavoured to advance his argument 
by the citation of cases which support the view that although 
a sale has been confirmed, the decree is not satisfied until the 
decree-holder, where he is himself the auction-purchaser, has 
obtained delivery of the property purchased. Authority for 

“1. (1926) 52M LJ 148. 2. (1923) IL R 2 Pat. 829. 
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this position is to be found in Mots Lal v. Makund Singh (13), 
S4riatoolla Molla v. Raj Kumar Roy (9), Lakshmanan Chettiar 
v. Kantammal (8), Babu Ram `v. Piari Lal (10) and Mathon- 
kandı Kannan v. Thayy Pakkuth Avvulla Haji (7). The ques- 
tion which arose in these cases was whether an application for 
delivery under O. 21, R. 95 is a step-in-aid of execution. In 
the case last cited Devadoss and Sundaram “Chetty, JJ., have 
sununarised the effect of the case-law originating in this Court, 
and have come to the conclusion that the balance of authority 
is in favour of the proposition. But although such an appli- 
cation for delivery may be defeated by the resistance of a third 
party, that does not imply, having regard to the provisions of 
the Code, that the decree-holder can proceed to execute his 
decree anew.. The learned. Judges in the case last referred to 
meet the objection that the decision at which they arrived in- 
volved a confusion of decree-holder with auction-purchaser by 
saying “The contention that the moment he (the decree-holder ) 
buys the property of the judgment-debtor he ceases to be the 
decree-holder and assumes the capacity of a stranger purchaser 
is not supported by any authority. When the law prescribes 4 
certain course to be pursucd by the decree-holder even when 
he becomes the purchaser of the property, it is not open to rely 
upon the expression in Art. 138 of the Limitation Act, and to 
hold that his capacity as decree-holder ceases the moment he 
becomes the purchaser in Court sale.” - 

If I may respectfully comment upon these observations ın 
so far as they are fairly applicable to the present circumstances, 
the course which the law prescribes is set out in R. 94 of O. 21, 
and it is prescribed not to the decree-hòlder but to the auction- 
purchaser. 

Qua decree-holder the rule does not affect him. In the 
words of Banerji, J., in Bhagwati v. Banwari Lal (12) “the 
decree-holder as such is not entitled to possession as the decree 
does not award possession. It is only in his capacity as auc- 
tion-purchaser that he can apply for and obtain possession. 
In this respect his position is no better and no worse than that 
of any other purchaser.” 

It appears to me that there’is much to be said for this 
view. Our attention has not been drawn to any provisions of 
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the Code which distinguish a decree-holder auction purchaser 


from a stranger auction purchaser in respect of his rights as 


_ auction purchaser. I infer from this circumstance that no 


such distinction is intended. Suppose immoveable property 
is sold in satisfaction of a money or of a mortgage decree, and 
the purchaser as here does not apply within 30 days to have 
the sale set aside. Ií he is other than the decree-holder, he 
deposits the money, if he is the decree-holder it is unnecessary 
for him to do so, the one sun being set off against the other 
under O. 21, R. 12 (2), C. P. C. In either case the sale 
is confirmed, and satisfaction of the decree 1s entered. As 
soon as such entry is made, the decree-holder as decree-holder 
is settled with, and if any further diffculty arises 
he has to meet it under the provisions relating to auction- 


, purchasers. Upon this view it is impossible to hold that any 


further opportunity to take out execution remains, for so to 
hold would mean that it was the auction purchaser and not 
the decree-holder to whom such a step was open. It is pure- 
ly business of the purchaser to obtain his sale certificate under 
R. 94 and:to apply for delivery under R. 95 or 96. If he is 
resisted the succeeding rules provide him with a remedy in 
the shape of an inquiry into and adjudication by the Court upon 
the title of the person resisting and if he is dissatisfied with the 
result, the purchaser may institute a suit under O. 21, R. 103, 
Civil Procedure Code. 

_ Although this principle in some of its implications may 
not have been invariably followed to its logical extremity, it 
may, I think, be adopted at least so far as to negative the ome- 
what startling proposition under consideration that a decree- 
holder who has in effect received payment and whose decree 
hds been ‘recorded as satisfied may, upon a defect in the judg- 
ment-debtor’s title appearing, re-open his decree and proceed 
to obtain further satisfaction of it. So‘adopting it, I see no 
reason to dissent from the decision in Muthukumarasamsa 
Pillai v. Muthusami Thevan (1) and I would accordingly 
allow the Civil Miscellaneous Appeal and dismiss the applica- 
tion with costs throughout. 


N. S. Appeal allowed. \ 


e 1. (1926) 52 M L J 148. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR. JUSTICE JACKSON. 

Chitrala Ramiah ... Petitioner*® (1st Accused m 
Preliminary Register Case No. 4 
of 1926 on the file of the Court 

of the 2nd Class Magistrate of 
Giddalore ) 
V. e 
Natukula Karman and another ... Respondents (Complamani 
a and 2nd Accused in do.). 
Grianal case—Stay of, pending ci suit—Riue as to—Refusal of 
stay by Lower Court—Interference with, by High Court tm revision. 


There is no invariable rule that when the same issuc is agitated both 
on the civil and the criminal side, the civil shall take precedence of the Cri- 


minal Court. Each case must be considered on its own merits and thé only 
general rule that can be adumbrated is that every Court shall be left as far 
as possible to dispose of the cases on its file with the utmost expedition | 

The High Court will not ordinarily interfere, if the Court refusing to 
act under 5. 344, Criminal Procedure Code, has exercised a judicial 
discretion. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased. to issue 
an order directing stay of proceedings in Preliminary Registet 
Gase No. # of 1926 on the file of the Court of the 2nd Clags 
Magistrate of Giddalore pending disposal of ©. “Sl -Nò r148 
of 1926 on the file of the Court of the District Munsif of 
Markapur and for interim stay of the same pending disposal. of 
this petition. 

'K. B. Ranganatha Aiyar for petitioner. 

K. Krishnaswami Aiyangar for lst respondent | 

The Court delivered the following 

ORDER :—The petitioner, an accused in P. C. No. 4 of 
1926-on ‘the file of- the Stationary Sub-Magistrate, Giddalore, 
applied for stay of that criminal proceeding during the pendency 
of O. S. No. 148 of 1926 which he subsequently instituted in 
the Court of the District Munsif of Markapur. The Sub- 
Magistrate refused the application and hence this petition. 

Applications of this sort arè sometimes argued as if there 
were an invariable rule that when the same issue is agitated both 
on thé civil and the criminal side, the civil shall take precedence 
of the Criminal Court. This is not so. Each case must be 
considered on its own merits and the only general rule that can 


` *Cr. M P No. 308 of 1926. . . 3rd ‘Aygust,. 1926, 
R—34 
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Ramlah 
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Ramiah. 
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be adumbrated is that every Court should be left as far. as possi- 
ble to dispose of the cases on its file with the utmost expedition. 
This rule is in the interests not only of public administration but 
also of private persons involved in criminal proceedings for no 
one wishes to have a criminal charge kept hanging indefinitely 
over his head.. If authority ‘were required for the above pro- 
position there is a Patna ruling: “It is the policy of the law to 
go on immediately with the enquiry”, Ram Saran Singh v. 
Nikhad Narain Singh (1), which is founded on Sheikh Baha- 
dur v. Nobad Ali (2). Another Patna ruling on which the 
petitioner. relies Phuleshra Kuer v. Emperor (3) proceeds on the 
assumption that there may be manifest and irreparable injustice 
done in the Criminal Court, but, with all respect, I do not think 
that such an assumption can properly be made when the integrity 
of the. Court is not impugned. It must be assumed that in 
either Court justice will be done and which Court precedes the 
other is merely a question of convenience. Of course, in those 
cases arising out of a disputed title on which it is difficult to 
draw the line between bona fide claim and criminal trespass, if 
the title is already the subject-matter of a civil suit, before the 
institution of criminal proceedings, it may be advisable for the 
criminal to abide the civil trial; this is laid down in Khobhari Rai 
v. Bhagwat Rai,(4), and relied upon by the petitioner, but the 


facts are far removed from those of his case. 


‘I have considered the petition on the merits, but this Court 


will not ordinarily interfere, if the Court refusing to aét “under 


S. 344, Criminal Procedure Code, has exercised a judicial dis- 
cretion. This too is laid down in Ram Saran Singh v. Nikhad 
Narain Singh (1). 


The petition is dismissed. 


PAS. Se Vio Petition dismissed. 
© 1.7 A I R_1925 Patna 619 at 621. 2. (1924) B C WN 487. 


3.°2(1920) 2 I C 185 : 1 Pat L T 697, 4. (1917) 4 I C 147, 


—-,] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
= PRESENT :—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
ODGERS. 


Dantuluri Venkatanarasimha Raju . 
and another ... Appellants* (Plaintiffs) 
V. 
Dantuluri Chandrayya and others ... Respondents (Defts.). 

Court-Fees Att, S. 7 (W) (a), Art. 17 (a)—Applicability—Hindn Law 
—Reversioners—Decree affecting mmoveable property against, and 
against widow—Syit to set aside during widows Kfetine—Court-fee in 
casé of—-Valne of property in S. 7 (w) (a)—Market value—Subject-malter 
of - decree. ' 

` The value contemplated in S. 7 (iw) (a) of the Court-Fees Act is not 
the market’ value. 

_ Where a decree affecting immoveable property is sought to be set aside, 
the subject-matter of that decree is the value of the immoveable property 
in that suit. In such a case the statutory value should be adopted and 
not the market value of the property. 

When there is in the Court-Fees Act itself a special rule as to valuing 
the property in suits for Court-fees, it is proper to take that method of 
valuation in preference to any method to get the value where there is no 
indication that any other method should be adopted. i i 
_ Where reversianers seck to set aside a decree to which they and the 
widow were parties and which is binding on them so long as ıt is not »et 
aside, and the widow is alive at the date of their suit, the case falls under 
S. 7 (#9) (a) and not under Art.17 (a) of Schedule II to the Court-Feca 
Acton the ground that, so long as the widow lives, ‘the interest of the rever- 
sioners could not be properly ascertained. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 27 of 1922. 
T. M. Krishnaswami Aiyar for N. Rama Rao for 
appellants. 
' P, Somasundaram for 2nd respondent. 
_ Venkatachariar for K. Venkatroma Raju for 4th and Sth 


1 


respondents. | 

M. Ramachandra Rao for 10th respondent. 

The Court delivered the following 

OrpER :—The office has now submitted its report and, 
according to it, the appeal should be valued so far as it seeks to 
set aside the decree in O. S. No. 46 of 1908 at Rs. 3,37,391 
and the Court-fee on it is Rs. 3,502-7-0. This value is arrived 
at excluding the moveable property in the suit 


a es ee 
*Appeal No. 216 of 1923, 13th Décember, + 1926, 


Venkata- 
naras{mhe 
Raju 


v 
Chandrayya. 
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as no relief is asked with reference to it but 
calculating the value of the immoveable property 
under S.7 (v) (b) atten times the revenue. It is-clear 
that the appellants are asking for the decree to be set aside and 
the subject-matter of that decree so sought to be set aside is the 
whole of the immoveable property in that suit. 


One point raised is whether the market value of the pro- 
perty should not be taken for the purpose of this valuation or 
whether the statutory value should be adopted. We think the 
latter is the proper course as there is nothing in the Act to show 
that the market value is the value contemplated in S. 7 ($w) (a). 
When there is in the Act itself a special rule as to valuing the 
property in suits for Court-fees, we think it is proper to take that 
method of valuation in preference to any method to get the 
value where there is no indication that any other method should 
be adopted. 


It was also argued that as the present claim is by a rever- 
sioner who is not concerned to have the decree set aside so long 
as the widow lives, it should be treated as a claim to set aside a 
part of the decree only and not the whole of it and that as the ex- 
act value of the widow’s life interest cannot properly be estimat- 
ed 17 (6) of the Second Schedule should be applied to the case 
and not S. 7 (iv) (a). We are unable to agree with this conten- 
tion. The decree cannot be treated as consisting of separate 
and independent parts with reference to the widow and the 
reversioner. Appellants were parties to the decree and it is 
binding on them-so long as it subsists. | Whether it be at once 
or after the widow’s death that the cancellation-of the decree 
will enure to their advantage, it is the whole decree they must 
get cancelled if they want such a relief and not a part of it.. It 
seems therefore that they must pay an additional stamp duty of 


‘Rs. 3,302-7-0 on this appeal memo and we direct them to pay 


that amount in one month from this date. 
Aes Va Court-fee question answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 
V. R. S. S. Chidambaram Chettiar. ..Pehttoner* (1st Deft.) 


v. 
P. L. N. K. Subramaniam Chettiar l 
and others E Respondents (Plamtiff 
—supplemental 2nd 
--plaintt ff—supplemental 


3rd planif and defend- 
anis 2, 3, 4 and 5). 


Civil Procedure Code, O 1, R. 10—Addition of plainiiff—Dtscretton of 
Court—Interference with, in revision—Real owner wider sale-deed—Ques- 
tion as to, in suit by plaintiff against defendant—Third person claiming to 
be real purchaser Meresmder—Adadition of, as plaintif wider O. 1, R. 10 
—Vahdity. 

The plaintiff sued for a declaration that a sale-deed was obtained by 
Ist defendant benami for the plaintiff's benefit, and for possession and 
mesne profits. The Ist defendant pleaded that the property was bought 
by him in his own right. Plaintiff claimed to have had temporary pos- 
session through his agent, S, whom the defendant ejected, but: the defend- 
ant alleged that S was his own agent. Then S applied to be made a party 
to the suit along with another, alleging that the Ist defendant was benami- 
dar for all three of them, plaintiff and the two new parties. ~The Lower 
Court ordered S to be added as a plaintiff under O. 1, R. 10, Givil Pro- 
cedure Code. 


Held, that O. 1, R. 10, Civil Procedure Code, did not justify the 
„addition of S as a' plaintiff. 


S’s claim to the suit property could not possibly be said to be intvolved 
‘in the suit between the original plaintiff and the 1st defendant. The matter 
to be adjudicated in that suit is whether the Ist plaintiff or Ist defenđint 
is the real purchaser under the sale-deed. If some third party wishes io 
claim that he is the real purchaser adversely to the pleas of both plaintiff 
and defendant, he must file his own suit. 


Circumstances justifying joinder of plaintiffs under O. 1, R.- 1 and 
under O. 1, R. 10 discussed. 


A Court has a large discretion under O. 1, R. 10, and any attempt 
ta diminish that discretion otght to be deprecated. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Trichinopoly 


dated 26th August, 1926 in I. A. No. 211 of 1926 in O. S. 
No. 288 of 1925. 





~- - *C'R P No, 743 of 1926. Bh March, 1927, 
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K. Rajah Atyar and R. Sundaralingam for petitioner. 

C. V. Ananthakrishna Atyar and T. V. Muthukrishna 
Asyar for respondents. 

“The Court delivered the following i 

JUDGMENT :—Petitioner seeks to revise the order of the 
District Munsif of Trichinopoly in I. A. No. 211 of 1926 add- 
ing a second plaintiff to a suit under O. 1, R. 10. 

“~ A Court has a large discretion under this order, and 1 
should deprecate any attempt to diminish that discretion by 
substituting special pronouncements in special cases for the 
actual language of the rule. The Court may add any person 
whose presence before the Court may be necessary in order to 
enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit. A question 
involved in a suit is a question which will come out when the 
case is opened. 

In Monigomery v. Foy (1) a shipowner ` was 3 not paid his 
freight by the shipping agents, so he put the cargo in a ware- 
house with notice that it was subject to a lien for freight. The 
agents deposited the amount under protest. The shipowner 
sued for the deposit. Then the real owners of the cargo for 
whom the shipping agents were acting asked to be made de- 
fendants as they had counter-claims to advance for damages 
for short delivery and injury to cargo. The plaintiff objected 
that his cause of action only lay against the agents who were 
bound to pay his freight and the owner’s claim was an extrane- 
ous matter; nor could a plaintiff be compelled to join as de- 


fendants a person whom he did not wish to sue. Lord Esher 


ruled that where there is one subject-matter out of which seve- 
ral disputes arise, all parties may be brought before the Court, 
and all those disputes may be. determined at the same time with- 
out the delay and expense of several actions and trials. 

Kay, L. J., agreed on the ground that if there had been 
two separate suits between the shippers and owners and be- 
tween the shippers and agents, such suits would have been tried 
together to decide what was due to the shippers. As put by 
Smith, L. J., the whole matters in dispute arise under the one 


‘contract of affreightment. 


‘Lord Esher again in Byrne v. Brown (2) observed: 
z “Tt is not necessary that the evidence in thé ixsués-raised by Hie new 
parties being brought in should be exactly the same; it Is sufficient If the 
aaa evidence, and the main inquiry, will be the same.” 


(1895) 20831, T à 2 TRB) ZO BB. 


~ 
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Vidyanaiha v. Sttarama (3) expressly guards against the 
gloss adding after questions involved in the suit, between the 


parties to that sust, and rules that a material question common . 


to the parties and to third parties should be tried once for all. 


In the present case the plaintiff sues for a declaration that - 


a sale deed was obtained by Ist defendant benaems for the plain- 
tfs benefit and for possession and mesne profits. 

‘The Ist defendant pleads that the property was bought by 
him in his own right. Plaintiff claims to have had temporary 
possession through his agent Sundaram Pillai whom the de- 
fendant ejected, and the defendant retorts that Sundaram Pillai 
was his own agent. 

Then this Sundaram Pillai applied to be made a party to 
the suit along with one Ramalingam Pillai, alleging that the 
Ist defendant was benamidar for all three of them, plaintiff 
and the two new parties. 

The learned District Munsif has ordered that Sundaram 
Pillai, and not Ramalingam Pillai, be joined as plaintiff, 
because - 

“he appears to be as much interested as Subramaniam Chetti, the 
original plaintiff.” 

‘This is to introduce a line of reasoning quite foreign to 
O. 1,;-R. 10. l 

-1 If A and B severally claim property they cannot bring a 
joint suit merely because the property is the same. There must 
be a common question of fact. The fact according to the first 
plaintiff is that he is the sole owner of the property, and the 
new plaintiff is. his agent. The fact according to the new 
plaintiff is that he is part owner of the property, and a joint 
principal with the first plaintiff. The Code does not contem- 
plate a triangular duel of this sort in which one plaintiff shoots 
at the other, and both at the defendant. And if joinder of 
plaintiffs is impossible under O. 1, R. 1, it does not become 
possible under O. 1, R. 10. 

But under this latter provision two parties may be joined 
in a suit to settle all the questions involved in the suit. Is the 
question of the new plaintiff’s claim involved in the suit be 
tween the Ist plaintiff and the ist defendant? They are both 
agreed that he is an agent, though they happen to be disputing 
whose agent he is, and neither admits that he has any claim to 
the property. It is difficult to see therefore ees the question 


8, 1881) TL R5 M 82, o P 
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of his claim’ could possibly be involved in the suit. It is as 
though a landlord sued.in ejection, and an entire stranger 
sought to intervene as Owner whom the landlord did not re- 
cognise, and to whom the tenant did not attorn. His claim 
would not be involved in the suit. 

' ` Applying the English rulings to these circumstances, it can- 
not be said that the main evidence will be the same; and jt cannot 
be said that 1st plaintiff's alleged purchase through 1st defendant 
as his benamidar is subject-matter out of which the new plain- 
tiffs dispute arises. 

Nor is the learned_District Munsif labouring under any 
such impression; the real reason for his order is that-the’ first 
plaintiff has been adjudicated insolvent, the 2nd plaintiff 
is the Official Assignee, and the insolvent cannot be 
expected to keep the Official Assignee informed in the same 
manner as Sundaram Pillai. This if it means anything at all 
presumably means that it is more convenient for the Official 
Assignee to have a solvent plaintiff, than to finance the titiga- 
tion out of the insolvent’s estate; but such a consideration is 
quite irrelevant to the question. 

The matter to be adjudicated 1 in the suit is whether the first 
plaintiff or first defendant is the real purchaser under the sale 
deed. If some third party wishes to claim that he is the real 
purchaser, adversely to the pleas of both plaintiff and defendant, 
he must file his own suit. _ l 
‘: The petition is allowed with costs payable by 3rd respondent 
and the order of the Lower Court is cancelled. 


A.S. V. Petition allowed. 





INTHE HIGH COURT OF JUDICATURE AT MADRAS. 


' PRESENT :—MR. JUSTICE VENKATASUBBA RAO. 
The Mylapore Hindu Permanent Fund, Ltd. ... Plasutiff* 


Š v. . 
A. N. Sabapathi Chetti and another ... - Defendants. 


Interpretation of Statwutes—Incorporation by referetice—Intention of 
parties—Articles of Association of a Furd—Spectal loan to a share-holder 
—Provision for. enhanced itterest after a certam period—E-xecuiton of a 
pro-note by share-holder and his son—No provision for enhanced interesi wm 
pro-note—Suit clatining enhanced interest filed more than 3 years after the 
date of the note but unthin 3 years of the expiry of the period fixed for 
the commendement of the enhanced rate of interest—Limitation—Right to 
enhanced interest—Ltabiltiy of the son—Emhanced rate if a penalty. 


*C. S. No. 45 of 1925. >. Lah November, 1926. 
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The Articles of Association of the plaintiff-Fund provided that loans 
shall be of two kinds “ordinary” and “special”. Loans can be granted only 
to the share-holders subject to the terms and conditions contained in the 
. Articles of Association. A special loan may be on “share basis” or “on 
non-share basis”. Whereas in the case of “ordinary loans’ they may be 
either simple or mortgage, in the case of “special loans” they may be 
granted only on mortgage of immoveable property or pledge of Govern- 
ment promissory notes, jewels or gold and silver articles, and a mortgage 
of ımmoveable property may be created by deposit of title-deeds. A special 
Joan was repayable within three years and it carried interest at 7 per cent. 
during that term and after the expiry of the three years interest was pay- 
able at 12} per cent. per annum on the amount of the principal and 
interest then due. The Articles contained no provision for a special loan 
being evidenced by a promissory note. But R. 12 of Part II of the Bye- 
laws framed by the Fund provided that “applicants for loan on deposit of 
title-deeds shall execute promissory notes in printed forms supplied free at 
the office”. The first defendant who was a share-holder in the plaintiff- 
Fund applied for a special loan and the same was granted. Besides the 
deposit of the title deeds, the 1st defendant and his son the 2nd defendant 
were also required to execute a promissory note containing two distinct 
provisions (1) that the amount was payable on demand, and (2) that it 
was payable with interest at 7 per cent. per annum, and the promissory 
note was executed in 1920 containing as the heading the words “special 
loan on deposit of title-deeds”. The plaintiff-Fund sued to enforce the 
equitable mortgage in 1925 and claimed that, although in the promissory 
note the interest payable was 7 per cent. per annum, it was entitled to 
charge interest at 124 per cent. per annum upon the expiry of three 
years from the date of the note. i 


Held. (1) that the effect of the words “special loan on deposit of 
title-deeds” being, written across the promissory note was to incorporate 
into it all the provisions in the Articles relating to “special loans” and the 
real bargain was to be found in the Articles, that the promissory note was 
a mere formality and that therefore the plaintiff was entitled to a decret; 


(2) that the 2nd defendant by signing the note which contained the 
words “special loan” must be dcemed to have been aware of the real con- 
tract between the Ist defendant and the Fund and made himself liable for 
the obligations under that contract and consequently was also liable for the 
enhanced rate of interest; 


(3) that the suit was not barred by limitation as the plaintifi’s right 
to sue accrued only on the expiry of the three years from the date of the 
note and not earlier, and 

(4) that the term relating to enhanced rate of interest was not 
a penalty. 

The rule of incorporation by referring words is a rule of construction. 
If the term to be incorporated is at clear variance with a term in the main 


document itself, it is the latter term’ that must prevail and not the former. 
The question in each case is one of intention. Š i 
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A. Venkatasubbu Mudaliar and V. Ganapat for plaintiff. 

K. P. Ramakrishna Atyar and P. V. Sudarsana Rasu for 
defendants. 

The Court delivered the following 

JUDGMENT :—This case raises a question of law of some 
importance. The plaintiff-Fund seeks to enforce an equitable 
mortgage. The 1st defendant is the father of the 2nd defendant, 
and they form members of an undivided Hindu family. On the 
27th of March, 1920, the defendants executed in favour of the 
plaintiff-Fund a promissory note for Rs. 9,000 agreeing to re- 
pay the sum, on demand, with interest at 7 per cent. per annum. 
The defendants deposited with the Fund the title-deeds of the 
house described in the plaint with a view tc create an equi- 
table mortgage over the property. On the 7th of December, 
1920, they borrowed from the plaintiff a further sum of Rs, 600 
and executed another promissory note with terms similar to 
those contained in the first note- They agreed that the pro- 
perty already mortgaged should be treated as security for this 
further loan. : 

The Ist defendant is a share-holder of the plaintiff-Fund, 
and the terms on which the Fund can make loans are governed 
and regulated by its Articles of Association. The plaintiff 
claims that, although in the notes the interest payable is 7 per 
cent., it is entitled to charge interest at 124 per cent. per annum 
upon_the expiry of three years from the dates of the notes. 
The question to be decided is—and this is the only question rais- 
ed in the suit—is the plaintiff entitled to this enhanced rate of 
interest ? 


The Articles provide that loans shall be of two kinds, 
“ordinary” and “special”. Loans can be granted only to the 
share-holders subject to the terms and conditions contained in 
the Articles of Association (Articles 12 and 13). It will thus 
be seen that the Fund can advance loans only to its share-holders, 
and that the loans can be made only subject to the Articles of 
Association. l 

“Special loans” are described in Articles 30 to 35. A 
“special loan” may be on “share basis” or on “non-share basis”. 
The loans in the present instance were made on “share basis”. 
Whereas in the case of “ordinary loans” they may be either 
simple or mortgage (Article 15), in the case of “special loans” 
they may be granted only on mortgage of immoveable property, 
or pledge of Government promissory notes, jewels or gold and 
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silver articles. It is further explained that a mortgage of im- 
moveable property may be created by deposit of title-deeds (sec 
Article 30, which is not happily worded). 

Then we come to an important Article—-Article 33—the rele- 
vant portion of which runs as follows :— 

“Subject to the other terms ın the instrument of mortgage fur de- 
manding re-payment before the period fixed therefor, special loans are 
repayable within three years.” . 

Article 43 says that “on any balance of special loan and 
interest remaining payable after it falls due under Article 33, 
interest at 2 pies per rupee per month (in other words, 12} per 
- Cent per annum) is payable.” 

So far it will be seen that the Articles contain no provision 
for a “special loan” being evidenced by a promissory note. 
Under the Articles a “special loan” is “repayable within three 
years” and it carries interest at 7 per cent. during that term 
and after the expiry of the three years interest is payable at 
12} per cent. on the amount of the principal and inierest then 
due. The plaintiffs claim to interest is based on these vari- 
ous Articles of Association. 3 


In accordance with the Articles, the Ist defendant who 
was a share-holder applied in due form for the loan. In his 
application he mentioned that the loan he wanted was a “spe- 
cial loan”. The Directors sanctioned the loan, and it must be 
taken that it was sanctioned on the hasis of the loan applica- 
tion and subject to the Articles of the Fund. [f the matter stop- 
ped at this point, there would have been no difficulty. But what 
really happened was, that not only were the title-deeds-der osited 
in pursuance of the Articles, but the 1st defendant was also 
required to execute a promissory note containing two distinct 
provisions, (1) that the amount was payable on demand, and 
(2) that it was payable with interest at 7 per cent. In both 
these respects there is a deviation from the Articles of Associa- 
tion. R. 12 of Part II of the Bye-laws framed by the Fund 
provides that “applicants for loan on deposit of title-deeds shall 
execute promissory notes in printed forms supplied free at the 
office.” One other point to notice is, that each of the promis- 
sory notes executed by the defendants contains as the ACAH 
the words “Special loan on deposit of title-deeds”. 

The question to be decided is, what are the legal conse- 
quences that follow from these words being written across the 
notes? The effect of the referring words is to iffcorporate into 
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the document all the provisions in the Articles relating to “‘spe- 
cial loans”. The question has, therefore, to be decided on the 
footing of there being one document which contains the terms 
iri the Articles as well as those expressly mentioned in the 
note. The rule of incorporation by referring words is a rule 
of construction. But it is obvious that if the term to be in- 
corporated is at clear variance with a term in the main docu- 
ment itself, it is the latter term that must prevail and not the 
former. The question in each case is onc of intention and it 
cannot reasonably be presumed that, when the partics make a 
distinct provision in the main document, they intended that that 
term was to be subject to, and directly contradicted by, a term 
in the subsidiary document, the terms of which have become a 
part of the bargain only by force of the referring words. Iam, 
therefore, clearly of the opinion that, if there is evidence of an 
intention to depart from the Articles, it is the terms of the pro- 
missory note that must be enforced and that we cannot look at 
the terms of the Articles where they are at variance with the 
terms of the note. But in this case it seems to me that the 
real bargain is to be found in the Articles and that the promis- 
sory note is a mere formality. In the first place, the Fund is 
bound by its Articles of Association and it cannot grant a “spe- 
cial loan” payable on demand. It can curtail the period only 
“subject to the other terms in the instrument of mortgage for 
demanding repayment before the period fixed therefor” (Art- 
cle 33). As in the present instance there was no instrument of 
mortgage, the Fund was not competent to make the loan re- 
payable otherwise than provided in Article 33. The Ist defend- 
ant as a share-holder knew that it would be sira vires the 
Directors to grant a loan except on terms mentioned in the 
Articles of Association. They constitute a contract between 
each member and the Company and they bind the Company an’! 
the share-holders alike. Secondly, there can be 
no doubt that the parties regarded the promissory 
note as a mere formality. Article 12 of the Bye-laws says 
that a promissory note shall be executed “in a printed form 
supplied free at the office’. It cannot be regarded that the 
parties deliberately intended to depart from the Articles while 
they used special words to import them into, and incorporate 
them, in the final document. The bargain became complete 
without the promissory note, and the Articles, as I have shown, 
do not contemplate a promissory note being executed at all. It 
is the Bye-laws that provide for the execution of such a note and 
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the reference to “printed forms supplied free” shows that the 
note was merely regarded in the light of an additional yuucher. 


I may mention that the same view as I am taking was taken 
by Srinivasa Aiyangar, J., in some cases heard by him between 
the present plaintiff and certain third parties, although the 
grounds of my decision are somewhat different from the 
reasons given in the judgments of that learned Judge. 


The case may be disposed of also on a short ground. When“ 
the Fund made demands after the due date, the Ist detend- 
ant wrote agreeing to pay the amount claimed, which included 
interest at the higher rate. There was consideration for the 
promise to pay enhanced interest as the Ist defendant asked for 
time and the Fund granted time and refrained from suing. 


The 2nd defendant, so far as the promissory notes are 
concerned, must be regarded as surety and his liability is, there- 
fore, co-extensive with that of the principal debtor. By sign- 
ing the notes which contain the words “special loan,” he must. 
be deemed to have been aware of the real contract between the 
Ist defendant and the Fund and made himself liable for the 
obligations under that contract. The 2nd defendant is also, 
therefore, bound to pay the enhanced rate of interest. 

An argument has been advanced that, if the Articles as 
well as the promissory note constitute the contract between the 
parties, the equitable mortgage cannot be proved as the various 
documents constituting the contract have not been registered 
under the Registration Act. This is a plea not taken in the 
written statement and, as indicated in Krishnatya v. Ponnu- 
swami Atyar (1) the question involved is a mixed question of 
law and fact. I cannot, therefore, allow this plea now to be 
raised for the first time. 

The only defence directly raised is that which relates to 
enhanced rate of interest. This indirectly raises the question 
of limitation, for the promissory notes were executed in 1920 
and the plaint was presented in 1925. The suit regarded as 
one merely on the promissory notes will be clearly out of time; 
but, if as I have held, the contract between the parties is con- 
tained also in the Articles of Association, the plaintiff: right 
to stie accrued only on the expiry of the three years fram the 
dates of the notes. Article 33 says that special loans “are re- 
payable within three years.” Under this clause the defend- 
ants have an option to repay the amount at any time during a 
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period of three years commencing from the execution of the 
notes. It was open to the defendants to pay the sum or any 
part of it earlier; but, so far as the Fund was concerned, it 
could not demand payment before the expiry of the 3 years.For 
instance, if the Fund claimed the amount, say at the end of two 
years, the defendants could have said in answer, “The clause 
gives us the option to pay the amount at any time within the 


- three years. We do not propose to make any payinent now.” 


That would be a complete answer. Although the point of 
limitation has not been directly raised, I have considered the 
point and have come to the clear conclusion that the suit is not 
barred by limitation. 

Another contention advauced by the defendants requires 
notice. It is argued that the term relating to enhanced rate of 
interest cannot be enforced as it is in the nature of a penalty. 
I cannot accept the contention. The original rate of interest 
is 7 per cent. and, if the amount is not paid on the due date, the 
sum then payable carries interest at 12} per cent. simple, not 
compound. It is common knowledge that 12} per cent is not 
an exorbitant rate. The mere fact that the higher rate is to 
be calculated on the total amount due (principal and interest) 
cannot make the term a penal term. 

In the result there will be a mortgage decree against both 


the defendants for Rs. 14,428-8-3 and costs of the suit. Time 


for redemption three months. 
N. S. Sutt decreed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.] 

PRESENT :—VISCOUNT SUMNER, LORD SHAW AND LORD 
DARLING. 

Kaikhushroo Rustomji Wallace ... Appellant* (Plaintiff) 

v. | 

The Bombay Company, Limited ... Respondents (Defts.). 


Conmassion due to a salesman—Percentage of nett profits as shorten 
n the books of the employers 

Under the terms of a written agreement the plaintift, a former sales- 
man in the employ of the defendants, was entitled by way of reniunera- 
tion to a commission reckoned on a certain percentage of the nett profits, 
as shown in the books of the defendants, on all sales effected by the 


* P C Appeal No. 57 of 1926, Path Ture, 1927, 
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plaintif. In a sut brought by the plaintif to recover commission due to P. C. 
him on the basis of the said agreement, he challenged the method upon Wallace 
which the defendants’ profits were worked out in their books. There 


y. 
was, however, no allegation by the plaintiff tbat the defendants’ Ixoks The Bombay 
were improperly kept, or that the defendants had- ascertained their profits SAPORI : 
in some arbitrary or capricious method. 


Held, that in the absence of any evidence that the defendants system 
of book-keeping was otherwise than reasonable and sound for its vwn pur- 
poses, the plaintiff was bound by the amount of the nett profits as shown 
in the books of the defendants. 


Judgment of the High Court affirmed. / 


Appeal (No. 57 of 1926) by special leave from a judg- 
ment of the High Court, Bombay (Sir Norman MacLeod, 
Chief Justice and Mr. Justice Coyajee), dated the 6th October, 
1925, substantially affirming a judgment of the same Court 
(Mr. Justice Kemp) in its Ordinary Original Civil Jurisdic- 
tion, dated the 17th December, 1924. 

The appellant was the plaintiff in an action brought by 
him on the 20th December, 1923 in the High Court, Bombay, 
against the respondents, claiming the sum of Rs. 95,556-0-5 
and interest thereon as commission due to him under an agree- 
ment dated the 9th February, 1920. The main questions raised 
in the appeal before the Judicial Committee were as to the 
construction of the said agrcement and as to the extent to 
which the plaintiff could dispute the defendants’ calculations. 

The plaintiff down to February, 1920 was a salesman in 
the employ of the defendants and had been so employed for 
26 years. Since 1908 he had been entitled to a commission 
reckoned by way of a percentage of the nett profits on sales 
made by him. Disputes having arisen between the plaintiff 
and the defendants as to the said commission, the plaintiff left 
the service of the defendants on the 7th February, 1920, and 
the said disputes were compromised on the terms of a letter 
from the defendants to the plaintiff, dated the 9th F ebruary, 
1920, the material parts of which are set out in their Lordships’ 
judgment. The present dispute relates only to the commis- 
sion due under the said agreement for the period Ist August, 
1919 to 7th February, 1920. The defendants by a letter 
dated 2nd January, 1923 stated that the commission due to the 
plaintiff for the said period amounted only to Rs. 12,845-11-11; 
the plaintiff being dissatisfied therewith obtained inspection of 
the books of the defendants by his accountants who calculated 
that the percentage due to the plaintiff was Rs. 95,556-0-5. 
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MacLeod, C. J., in delivering the judgment of the Court 
of Appeal, observed :— 


“At the hearing (of the suit) the defendants having argued that 
the plaintiff was bound under the agreement to accept the figure of ucl 
profits as stated in their books, the Judge (Mr Justice Kemp) was in- 
clined to accede to this construction of the agreement, but thought it 
incumbent on the defendants to show that those net profits had at an 
rate been ascertained on some reasonable method and not arbitrarily or 
capriciously. He therefore considered ıt advisable to take all the issues’ 
together and deal with the whole evidence in the case. He failed to ob- 
serve that it had never been suggested by the plaintiff that the defendants 
had calculated their profits on some arbitrary or capricious method or, 10 
quote the hypothetical instance suggested by the Judge, had debited the 
Profits and Loss Account with such items as payment to charity which 
none would consider the defendants would be entitled to do. There 
was no issue on the point, so there was nothing for the defendants tə 
prove to meet it. The  plamttfi’s whole case was that for the pur- 
pose of calculating the profits he was not to be bound by the method on 
which the defendants kept their books; he was entitled to ask thc Court 
to hold that the method he suggested was the proper method and to order 
an account to be taken on that basis. A very great deal of evidence was 
taken to explain how the defendants kept their books, and to prove that 
the defendants’ method was wrong and the plaintiffs method was right. 
The Judge after considering this evidence came to no defimte conclusion 
thereon, as he considered the matter permitted a simpler solution. The 
defendants’ letter of the 9th February, 1920 contained a very important 
stipulation. The net profits were to be accepted as shown in the books 
of the Bombay Branch of the Bumbay Company, Limited as accruing 
from the sale of goods for which the plaintiff was salesman. The plain- 
tif was therefore bound to accept the system of book-keeping adopted by 
the defendants. If the Judge had decided at the commencement what 
coustruction was to be put on the agreement of February, 1920 the volumi- 
uous evidence which he recorded would have been unnecessary” 


“Very shortly put, under that agreement the plaintiff was bound to 
accept the profits shown in the defendants’ books unless he could falsify 
the account........ As it was never suggested in the pleadings that 
the defendants’ books were improperly kept, and consequently no issue to 
that effect could be raised, the only question to be decided was the con- 
struction of the agreement.......... It was agreed that thc accounts 
as prepared by the defendants in their final fonms contained no arithmeti- 
cal mistakes and that the figures in the business books of the defendants 
were carrect apart from questions of principle on which the parties were 
at iasue........ When the plaintiff agreed to accept a percentage of 
the net profits as shown in the company’s (defendants’) books, he must 
be taken as having agreed to accept the profits as shown in the books. Fe 
could not possibly dictate to the defendants how they were to keep their 
books nor in case of a dispute could he ask the Court to determine what 
was the proper system on which the defendants’ accounts should be made 
up.” ° 
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The plaintiff moved the Court of Appeal (MacLeod, C.J. 
and Coyajee, J.) for leave to appeal to His Majesty in Council 
against their judgment, but the Court of Appeal on the 25th 
November, 1925 refused to the plaintiff leave so to appeal. 
The plaintiff thereupon applied to His Majesty in Council for 
special leave to appeal, and leave was duly granted. 

Wilfred N. Greene, K. C. and Hon. S. O. Henn-Collins 
for appellant. 

Sir G. R. Lowndes, K. C. and E. B. Raikes for 
respondents. 
~ 28th June, 1927. The Judgment of their Lordships 
was delivered by 

VISCOUNT SUMNER.—This action was brought by the 
appellant, Mr. Wallace, to recover a balance of, commission, 
alleged to be due to him under-an agreement dated the 9th 
February, 1920, between himself and the respondents, his 
former employers. Ultimately the question is one of con- 
struction, and the words which are chiefly material are these:— 

1918-1919 Accounts—You will receive a sum equivalent to 5 per cent. 
of the nett profits (as shown in the books) of the Bombay Branch of the 
Bombay Company, Limited, as accruing from the sales of all goods for 
which you were salesman, whether on purchase or joint account. 

In addition to this ... you will be credited with a further sum equ- 
valent to 5 per cent. of the nett profits as shown in the books of the 
Bombay Branch .. . as having accrued from the sale of all goods sold on 
Joint account and for which you were salesman during the years 1916- 
1917, 1917-1918, and 1918-1919, 

1919-1920 -4ccotwits—As regards other ere sold by you prior to the 
7th February, 1920, the results of which have not been included in our 
closed accounts up to 31st July, 1919, you will be given remuneration on 
the same basis detailed above. The total sum due to you will be paid 
as soon as the nett profit is ascertained, and you will be asked to give us 
a final receipt in full settlement of all claims whatever against us. 

The circumstances under which the agreement was entered 
into are these. After twenty-six years in their service as a 
salesman, Mr. Wallace desired to end his connection with the 
respondents, certain fresh terms, which he suggested, not prov- 
ing acceptable. All that remained was to agree the method 
and ascertain the figures, according to which his outstanding 
commissions should be paid to him. Their course of busi- 
ness was this. They purchased piece goods in England at 
prices reckoned in pounds sterling and sold them through their 
salesmen to dealers in or near Bombay at prices which were 
reckoned in pounds sterling also. Long credit was given to 
these buyers and accordingly the respondents often lay but of 
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their money for a considerable time. To pay for the goods in 
England and for other purposes they remitted funds generally 
to their English correspondents, who paid the English sellers 
for the goods, and they made these remittances from time to 
time as was convenient, by means of sterling drafts on England 
procured in Bombay at the current rate of exchange. It was 
not necessary that specific remittances should be made for 
specific parcels of goods or that the date of the remittance and 
the duc date of the invoices; for the goods 
should coincide, and they found it sufficient to treat payments 
in their own books as having been made at the average rate oi 
exchange for the customary period within which they fell. 

The respondertts are also what is called a rupee company. 
Their financial arrangements are computed in Indian currency, 
and in particular their profit and loss accounts and balance 
sheets are made upon a rupee basis. Owing to the length of 
time intervening between payment for the goods imported and 
receipt of the sale proceeds from the Indian buyers, they had to 
show their financial results for office purposes and for presenta- 
tion to their shareholders during this interval by converting the 
apparent sterling proceeds into Indian currency at a rate of 
exchange which was, in the first instance, provisional. An 
average rate was again made use of, not necessarily over a 
period corresponding to that used for converting remittances to 
Europe, nor even always a uniform period. For their own 
purposes this closed the transactions, and the rupee profit so 
appearing was treated as realised and final, subject only to 
reduction in the event of bad debts. These seem to have been 
of rare occurrence before 1919, but such as there were could 
be dealt with in the subsequent accounts as occasion might 
require. So long as the rate of exchange remained fairly 
stable, questions as to the best method of calculating it did not 
arise. ` 

It is not contended that the respondents’ books have not 
been carefully and correctly kept or that any change in their 
system has been adopted for the purpose of the accounts, which 
they submitted in the action. Down to the date of the dispute 
Mr. Wallace accepted and still accepts payments, which were 
made, in fact, according to the method which they still employ. 
This does not prejudice him, for if may not previously have 
been, wotth his while to raise any question, nor was he shown 
to have actually known how the books were kept, but the fact 
is. worth recotding as it removes any appearance of inconsist- 
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ency or arbitrariness, which might otherwise arise en the 
respondents’ contentions. 

As a purely academic matter the question is one of compar- 
ing two figures. Mr. Wallace’s commission depends on the 
Bombay Company’s profit. That profit is nett, which, as 
the parties agree, means that in ascertaining the profit the result 
of the transaction must be looked to, but that-the expenses of 
the business in connexion with it need not. Prima facie, in 
respect of each sale effected by the salesman, the sum received 
for the goods sold, less the sum paid for them, is the profit, and 
these sums have to be compared in the same curfency. 

Mr. Wallace, however, conceded further that this pure 
theory must be modified in practice. He himself is paid in 
rupees, and here, at any rate, exchange enters into the transac- 
tion. He accepts the respondents’ method of ascertaining the 
rate of exchange, at which the original cost is converted into 
rupees, namely, by an average rate, but with the method, by 
which the company shows its internal financial position, or the 
figures, on which it invites its shareholders to approve its profit 
and loss account, he contends that he has nothing to do. He 
Was a servant, not a shareholder. His concern was only with 
the ultimate realised profit. Again, with the operations of the 
respondents’ exchange department he contends that he has no 
concern, for exchange should be regarded as a wholly separaic 
business Fle was only a piece goods salesman, an eiployee, 
who earned a commission, not a co-adventurer with the respon- 
dents, interested in the outcome of the sales as such. Hence 
a bad debt affects him only so far as it prevents the ultimate 
realisation of a profit. No profit, no commission, was his 
bargain, but he had no agreement as to sharing losses in any 
form. : 

The validity of these objections, of course, depends on the 
extent, to which the theoretic position of a commission sales- 
man is in this case qualified by the agreement sued on, accord- 
ing to its true construction. Two preliminary observations 
may be permissible; firstly, the object of the agreement is to 
put an end to existing business disputes by a short and even 
summary manner of deciding them; secondly, the mode in 
which this end is to be attained is by making the business books 
of one party-conclusive evidence against the other for certain 
purposes, instead of being evidence merely against the Bombay 
Company and then only if the appellant should find it worth 
his while to put them in. 
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The present dispute relates only to the commission due for 
the period beginning on the Ist August, 1919, which was the 
commencement of the respondents’ financial year, and ending 
with the *7th February, 1920, the date of the agreement. In 
1916 and 1917 exchange was practically steady. It then began ~ 
to rise, and in two years had risen, from 1s. 4 9|32d. at the 1st 
August, 1917, to 1s. 8 1/32d. at the ist August 1919. By 
February and March, 1920, it was as high as 2s. 7d.; by July it 
had fallen to 1s. 10d., and in 1921 it was as low as 1s. 3 13]32d. 
Such fluctuations inevitably produced difficult conditions for 
dealers, both importers and local merchants. One result, 
which can hardly have been unforeseen by experienced people 
in the trade in February, 1920, was that local buyers became 
slower in settling their accounts, and in many instances ultimate- 
ly defaulted. -Another was that, in the meantime, the method 
of converting sterling into rupee obligations or vice versa nught 
prove very important to persons, whose rights and liabilities 
were still unsettled. How, then, does the agreement of Febru- 
ary, 1920, deal with these matters? 

As the amount of Mr. Wallace’s commission is a matter 
of percentage, the real point is the profits on which that 
percentage is to be taken. According to the words of the 
agreement these profits are: (1) profits of the Bombay Branch, 
(2) accruing from sales by Mr. Wallace, (3) as shown in the 
respondents’ books, (4) nett. “The books” accordingly be- 
come to some extent the arbiters of his rights. What are “the 
books”? A firm’s books come into existence and are kept not 
for the purposes of a mere statistical record of transactions and 
payments or of prices and rates. They are essentially a state- 
ment in figures of the firm’s business as a whole, so shaped as 
to bring out the precise results of all transactions in rights and 
obligations and in profits and losses and the principles, on 
which they set off one set of figures against another and attri- 
bute and distribute the results, are as much part of tne books 
as the figures themselves, though no written statement of them 
is anywhere set out. A plaintiff, who accepts the defendants’ 
books as deciding his rights to some extent. accepts them to 
that extent (unless he guards himself by apt words) as state- 
ments of the right mode of distributing the results of the re- 
corded transactions, and not as a mere repository of figures 
like a calendar or a price list. The main object of the book- 


*The date of the agreement was the Sth (not 7th) February, 1520 .— 
K. J. R, 
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keeping was to determine and show the trading position and 
results of the company, though a minor and incidental object 
served was to show what it owed Mr. Wallace for commission. 
That matter always lagged behind the conclusion of his sales, 
and in 1920 was likely-to be more behindhand than ever. Hav- 
ing left the respondents’ employment, he might presumably 
have even less opportunity than before of ascertaining for him- 
self how these transactions were working out, but as these 
results would be shown in the books, as and when the buyers 
met their obligations, from these entries his percentage could, 
and in ordinary course would, be transferred to the credit of 
his account in the ledger. Their Lordships do not think that 
on the terms of this agreement the books can be divorced from 
the system of book-keeping of which they are the expression, 
or that nothing is intended to be decisive except figures picked 
out here and there from particular folios. The thing on which 
the percentage is to be reckoned is the profit of the branch as 
shown, and in showing a profit the mode of getting at it is as 
relevant as the final figure. The profit is the profit of the 
Bombay branch, not of some selected department of that 
branch, and it is the company’s profit. Unless some agreement 
with their salesman ties the respondents’ hands, the calculation 
of it is in the first instance their affair. 

Mr Wallace’s ledger account in the books showed nothing 
with regard to the period in dispute, for it had not been posted 
up, and it was argued that he could not be bound hy what the 
books showed, where they showed nothing, but in such a case 
only by a calculation from the figures shown, made in accord- 
ance with a method which the Court would fix as correct. Their 
Lordships cannot adopt this distinction. | The circumstance 
that the appellant’s ledger account had not been made up cannot 
alter the rights of the parties. It might have been due to 
accident. It was, in fact, due to the disputes which had arisen 
between the parties and everything was carried to a suspense 
account only. To lay stress on the word “shown” as meaning 
“now shown” or “shown, when the respondents’ servants have 
been told to show them,” is to defeat the efficacy of the con- 
tract. The one reading would deprive Mr. Wallace of com- 
mission on any sales, on which at the date of the agreement no 
profrt had yet accrued, for the object of the agreement was to 


settle all transactions for the period in question and not merely ` 


such of them as had then got into the books ina completed 
form. The other would enable the respondents to brifig his 
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claim to a standstill by ordering the proper entries to be omit- 
ted. Profits “shown” can only mean profts, which from time 
to time are, or in the ordinary course of business will be, 
shown. Anything else defeats the contract as an agreement 
of compromise, and, on the other hand, the agreement refers 
to profits “shown as accruing” in the books, not to profits which 
the books do not and never will show as accruing, though by a 
combination of selected book entries and’of argument upon 
them they may be represented as profits, which ought to have 
been shown as accruing. 

In the view which their Lordships have thus taken of the 
meaning of the agreement, they can now proceed to deal with 
the appellant’s three objections to the accounts as shown in the 
respondents’ books. i 

(1) When customers who have “fixed the exchange” 
with the exchange department subsequently default, the res- 
pondents in exercise of their right to reduce apparent profits to 
nett profits, deduct from the amount credited on sales account 
the amount of rupees, into which the sterling debt had been 
subsequently converted when the exchange was “fixed,” instead 
of the corresponding amount of rupees at the date of that 
credit. 

(2) When the customers have met their obligations 
and have paid for the goods purchased, all that the respondents 
cnter in ascertaining their nett profits is the sterling selling price 
converted into rupees at the average exchange over a period 
anterior to the actual date of payment. Thus, when the ex- 
change has been “fixed” after the end of the period over which 
the rate of exchange was averaged, the respondents have, in 
fact, received more rupees than the amount of rupees, which 
they bring in as the basis of their profit, and on which the 
appellant’s commission is reckoned. When this higher number 
of rupees has been paid, the respondents say nothing about it; 
when it is a bad debt they bring it in as a deduction in full, 
and Mr. Wallace is disadvantaged both ways. 

(3) In addition to their separate importations of piece 
goods, the respondents have an arrangement with a Manchester 
firm, under which they import piece goods on joint account. 
The Indian customers being known to them but not to the 
Manchester firm, they have agreed with that firm, in return 
for a half per cent. commission, to guarantee the payment for 
the goods. Thus when they render account sales they credit 
themsetves with this commission and with one-half of the pro- 
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lt appearing on the sale contracts, and so the matter is closed. 
AU bad debts are thereafter solely their own affair. When 
they come to reckon their nett profits, they charge the account 
with all bad debts, but with only half the realised profits plus 
their del credere commission, and account to Mr. Wallace for 
lus commission on the balance. His objection is that as 
against him only half of the bad debts should be charged. 
Though he negotiated the sales, he was not informed of the 
del credere arrangement, and, as he does not receive ally per- 
centage on the Manchester firm’s share of the profits, he should 
not suffer an abatement of his percentage on the respondents’ 
share in consequence of it. 


To this there is an answer, which is separate from the 
general answer applicable to all three objections. It was the 
view of both Courts below, with which their Lordships agree. 
that the half per cent. del credere arrangement was a part 
of the joint account arrangement and ought not to be treated 
at the will of Mr. Wallace as a separate trading transaction. It 
was the very natural price asked for the respondents’ admission 
to the joint account business at all. In the result their nett 
profits on the whole transaction were a moiety of the profit 
appearing on the selling contracts, plus a half per cent, and 
minus all bad debts, if any. It is on this basis that they have 
accounted so far as the joint account business is specially 
concerned. 


The general answer is the same for all three objections. 
The system adopted by the respondents is the system by which 
the appellant has agreed to be bound. Inthe abstract Mr. 
Wallace's contention is this. He sells in sterling goods bought 
mn sterling, and, subject to realisation, the profit is a sterling 
profit measured by the difference between the buying cost and 
the selling price, and the commission is a sterling percentage 
payable when that profit is realised. Rupee exchange has 
nothing to do with the transaction. The employers can take 
payment in any currency and at any rate they like; the only 
material question is whether the customer has performed his 
contract: The employers have to pay his commission in 
sterling, however inconvenient he may find it As for bad 
debts, so far as he is concerned, they are simply sales negotiat- 
ed, but resulting in no commission-bearing profit They have, 
therefore, to be eliminated from the list of his transactions. 
He has lost his labour, but he has nothing to do’ with tis em- 
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ployers’ loss of the price of their goods, nor can this be used 
to diminish profits successfully earned on other transactions, 
so as to deprive him of his percentage thereupon. In the 
abstract Mr. Wallace’s contention may be right. 


The difference between the abstract position and that 
which, in the concrete, Mr. Wallace accepts for the purpose of 
this appeal serves to emphasise the fact that his actual employ- 
ment was necessarily relative to his employers’ way of doing 
business and had to conform to it. If he had insisted on 
abstract terms, he would probably not have been employed at 
all. As it is, he admits a conversion into rupees, so as to get 
payment in rupees; he admits an aggregation of the sale tran- 
sactions of the year with the consequent averaging of the rate 
of exchange at which the sterling cost is converted into rupees, 
and he admits the consequent interpretation of the word “nett” 
as authorising a deduction of bad debts in their entirety. He 
argues that the operations of the exchange department concern 
him, when the buyers perform their bargains, and entitle him 
to his percentage on the enhanced rupee receipt as “fixed” on 
a falling rupee exchange, while they do not concern him at all 
when the buyers’ default involves the deduction ot bad debts 
from the profits assumed for the purposes of the company’s 
own finances. All this merely shows how essentially his 
rights depended, and depend, on express bargain; on his written 
agreement so long as he was at work; on the agreement sued 
on when he came to compromise a dispute, which would have 
involved a challenge of the basis, on which the company regu- 
lated the whole of its affairs. The witnesses did not contest 
that the company’s system was reasonable and sound for its 
own purposes, and an agreement to be bound by the books of 
the business naturally did not provide a special and different 
system for the relatively small part of it, which affected 
Mr. Wallace. . 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 
Solicitors for appellant : Freld, Roscue & Co. 


Solicitors for respondents : Johnson, Jecks & Colclough. : 
K. J R. Appeal dismissed.. 
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: PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—VISCOUNT DUNEDIN, Loro SHaw, Lorn 
SINHA AND SIR LANCELOT SANDERSON. 


Aaja Rajeswara Setupati alias Muthurama- 
linga Setupati Avargal, Raja of 


Ramnad 255 Appellani*® (PUf.) 
v. 
Muthanan Servai alias Tirunilakantan 
Servai ee Respondent (Deft.). 


Lease of melvaram rights—Liabuity for village officers remumeraiton— 
Maniba swatantrams. 

The Raya of Ramnad, as Zemindar, executed a cowlenama (lease) of 
certain villages in defendant’s favour. The lease was, In effect, of the 
right to collect melvaram from the tenants of the villages. The Raja was 
under an obligation, and directly liable, to pay out of the gross yield nine 
per cent. to the village officers as their remuneration (maniba swataxtrams) . 
The defendant-lessee made these payments direct to the village officers, The 
Government having afterwards fixed salaries in cash for the village ofh- 
cers, the nine per cent became no longer payable to them by the Raja. 
The Raja accordingly claimed to recover from the defendant-lessee the nine 
per cent. of the gross produce, contending that the defendant had hitherto 
been paying the same over to the village officers as an agent of the Raja and 
that when the obligation of the Raya to make these payments ceased, the 
defendant-lessee was thereafter receiving the nine per cent. for the Raja’s 
use. The High Court, by a majority, disallowed the Raja’s claim, holding 
that “the case was analogous to cases quoted where, a conveyance having 
been made of lands under certain burdens, if from any extraneous cause the 
burdens disappear, the benefit accrues to the grantee of the lands and nm 
to the grantor.” : 

Held, by the Judicial Committee (reversing the High Court) that the 
Raja was entitled to recover the nine per cent. of the gross grain produce 
which represented the manba stwalantrais payable to the village officers 
from the date when the stou/antroms no longer became payable to them 
by the Raja. 

Judgment of the High Court reversed. 

Consolidated Appeals (No. 31 of 1926) by special leave 
from a judgment and two decrees of the High Court, Madras, 
dated the 6th January, 1922. 

The appellant is the Raja of Ramnad and the respondent 
is a lessee of two villages on the appellant’s estate under two 
leases of 1894 each for a term of years. According to the 
custom and practice on the estate the Raja received 48 per cent. 
of the gross produce in kind from each ryot or actual cultiva- 
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- tor, the latter retaining the other 52 per cent. Out of the 


48 per cent. so received by the Raja, one-fourth or 12 per cent. 
oí the gross produce was received by the Raja for certain pur- 
poses, namely 3 per cent. for mahamats or charity and 9 per 
cent. for niantba swatantranis or payments in kind to the village 
officers, the balance 36 per cent, being for the Raja's sole 
beneficial enjoyment as landlord: The dispute in the present 
appeals relates only to the appellant’s claim in respect of the 
mamba swataniranis. The respondent after obtaining the 
leases collected the 48 per cent. of the gross produce from the 
ryots, paid the 3 per cent. set apart for charity purposes to the 
Raja, disbursed the 9 per cent. to the village officers whom the 
Raja was liable to pay, and enjoyed the remaining 36 per cent 
as the assignee of the Raja’s share in the produce. In 1911 
the Government of Madras fixed the salaries of the village off- 
cers in cash and relieved the Raja of his liability to pay them in 
kind and in lieu of it added a certain amount to the peshkash 
of his estate which additional amount provided the village 
service fund from which the village officers were thenceforth 
paid. The amount due by the respondent for faslis 1321 to 
1324 under the leases of 1894 fell in arrears and the appellant 
instituted against the respondent two suits in the Court of the 
Subordinate Judge gf Ramnad. The respondent raised vati- 
ous defences to the suits and pleaded in respect of the mantbu 
swatantrams that they passed to him for the period of the leases 
as the assignee of the Raja’s melvaram and that the Raja was 
not entitled to them. The Subordinate Judge on tne 29th Janu- 
ary, 1919 passed decrees in the suits in favour of the appellant. 
The defendant appealed to the High Court and confined him- 
self in the appeals to the plaintiff’s claim in respect of mantha 
swatantrams. The appeals were heard by Sir John Wallis, 
Chief Justice and Mr. Justice Sadasiva Aiyar, who differed 
on the question of the defendant's liability. The learned 
Chief Justice was of-opinion that the plaintiff was not entitled 
fo the mamba swatantrams and that his remedy was to have the 
rent enhanced under the provisions of Madras Act II of 1894. 
Sadasiva Atyar, J., agreed with the Subordinate Judge and 
held that the plaintiff’s claim was rightly decreed. As a re- 
sult the defendant’s appeals were dismissed: He preferred 
further appeals under clause 15 of the Letters Patent against 
the judgment of Sadasiva Aiyar, J. The appeals were heard 
by Sir Walter Schwabe, Chief- Justice and Justices Coutts- 
Trotter and Kumaraswami Sastri. The Chief Justice and 
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Mr. Justice Coutts-Trotter held that the plaintiff's remedy 
was under Madras Act II of 1894 and that he was not entitled 
to a decree for maniba swatantrams in these proceedings. 
Kumaraswami Sastri, J.; differed from them and held that the 
plaintiff was entitled to the decrees which he had obtained. 
The defendant’s appeals were allowed in accordance with the 
opinion of the majority of the Judges on the 6th January, 1922, 
(see 43 M. L. J. 158). The plaintif moved 
the High Court, Madras, for leave to appeal to His Majesty 
in Council against the judgment of the High Court dated the 
Oth January, 1922 in the Letters Patent Appeals, but the learn- 
ed Judges (Schwabe, C. J., Coutts-Trotter and Sastri, JJ.) 
refused to the plaintiff leave so to appeal. The plaintiff 
thereupon applied to His Majesty in Council for special leave 
to appeal, and leave was duly granted. 

The material facts are set out in their Lordships’ judgment, 
and also in the report of the case in the Court below (sve 
43 M. L. J. 158). 

De Gruyther, K. C. and Narasiniham for appellant. 
Dunne, K. C. and Subba Row for respondent. 
28th June, 1927, The Judgment of their Lordships was 
delivered by . * p 
, Viscount DuNEDIN.—These are two suits which were 
brought by the Raja of Ramnad, as plaintiff against the cot- 
ledar, who held a lease of certain villages, as defendant. The 
two suits relate to two different villages. The date of the 
leases is 1894, and, there being no practical difference between 
them, it will be sufficient to quote one lease. i 


The lease, which is termed a cowlenania, was executed on 
the 10th December, 1894, and was in these terms:— 


“Whereas corde has been given to you for 30 faslis from fasli 13023 
last with a poruppu of Rs. 420-10-10 per fasli according to peshkash rate, in 
respect of Vahaikudi village situate within the four boundaries mentioned be- 
low and attached to Kottakudi division, Rajasingamangalam taluk,which is of 
the extent of nanja seed land kalams 187-3-0 and punja kurukkams 30-0 
whose average per fasli for the aggregate 10 faslis from fasli 1289 to fasli 
1298 works at Rs. 972-3-2, you shall enjoy the same together with mevada, 
maravadai, thittuthidal, etc., in the said village and duly pay the said poruppu 
amount of Rs. 420-10-10 each faslı commencing from fasli 1303 last -accord- 
ing to kistbund instalments whether you make cultivation or let the lauds 
or run waste and whether there be or be not any yield. In default, you 
shall make payment with interest at 1 per cent. per mensem from the date 
of, default. You shall conduct repairs to the tanks, etc., in the said village. 
You shall be rendering accounts showing particulars of collections in respect 
of cultivation made in the village every fasli Along with the said poruppu 
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_ amount you shall pay the amounts for road cess, jari mahamai, dharma 


mahamai, etc., to be fixed bearing on the aforesaid accounts. In default 
of payment of the said poruppu amount, etc., you shall be liable to the 
folowing, viz., your being proceeded against under Aci VIII of 1865, the 
baid village being liable to the said amount falling due, your having no con- 
cem in the avarampattai, etc, lease and proceedings beling taken according 
to law in case of default in any part hereof. Yourself and your heirs are 
bound to cause to be rendered every year the services to the -Devasthanam 
temples and the palace which have to be rendered during the Navaratri and 
Sankarantht and for dragging the car, as also to pay uluppai, etc., and you 
shall deliver possession of the village to the estate in the beginning of faslı 
1333 when the cowle expires. To this effect is the comlenama executed. 
An income of about Rs. 100 is derivable from the said village in respect of 
Dharma mahamai, Jari Mahamai, road cess, etc.” 


Then the particulars and the boundaries are set out. 


In order to consider the import of this lease, it is necessary 
first to eonsider what was the state of affairs at 1894. It has 
been proved that the state of affairs was this. The grain on 
the estates was all brought to the granary. It was then divid- 
ed. The cultivating tenants got 52 per cent. of the grain. 
That left 48 per cent. undisposed of. Of this, 9 per cent. 
was appropriated to pay the village officers and 3 per cent. was 
appropriated for various charities. This left 36 per cent., 
which the Raja kept for his own use. In 1911, the Govern- 
ment relieved the zemindars from the charge of paying the 
village officers. The defendants in these two cases fell into 
arrears and plaints were then started which asked for decrees 
for (1) the rent; (2) the amount payable for the charities; and 
(3) the amount which, prior to 1911, had been handed over to 
the village officers. A decree was granted for (1) and (2), and 
there is no question now raised as to that. As to (3), that is 
to say the amount which was handed over to the village officers, 
it is admitted that the defendants de facto took the grain, but 
they pleaded that it was their own under the terms of the 
lease. The Subordinate Judge gave judgment in favour of 
the plaintiff for all three sums. On appeal the two Judges 
differed and therefore the judgment stood. Second 
appeals were taken under Letters Patent. Two of the three 
Judges before whom the appeals were heard held that the 
grain belonged to the defendant under his lease, and they 
therefore confirmed the decrees of the Subordinate Judge as 
to (1) and (2), but allowed the appeal as to (3). 


Appeal from that judgment is taken to His Majesty in 
Courftcil, The sole question therefore is: Was there a right 
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to the 9 per cent. of the grain given to the defendant under 
the lease. Xfter the relief of the zemindar by the Act of 1894, 
the Government raised the peshkash payable by the zemindar, 
by the following notice: 

“As the villages in the Ramnad zamindari are being grouped and 
fixed monthly salaries paid to the holders of the three village officers, 
headman, karnam and telatyan or kavalgar under S. 6 of Act II of 1894, 
and as these village officers are not in future entitled to swotontrams or 
lun manyams which they have been hitherto getting and which were deduct- 
cd from the total beriz of the zamindari when the peshkash was fixed, the 
Government of Madras have resolved to raise the peshkash of the Ramnad 
zamin by Rs. 13,105 under section 27 (2) of Madras Act II of 1894. You 
are therefore required to show cause in person or in writing on or before 
the 19th March next why the said sum divided rateably between the various 
portions of the zamindari should not be adopted and the same collected 
from you in addition to the present peshkash you pay.” 

This was obviously only done on the assumption that the 
zemundar was the person who benefited by the relief afforded. 

Now the lease is silent as to the 9 per cent. due to the vil- 
lage officers. The learned Judges who decided in favour of 
the defendant came to the conclusion that as the lease bore to 
be of the village, it must be inferred that the 9 per cent. was 
transferred to the respondent, imposing on him an obligation 
to pay the village officers. They therefore thought that the 
case was analogous to cases quoted where, a conveyance having 
been made of lands under certain burdens, if from any extrane- 
ous cause the burdens disappear, the benefit accrues to ` the 
grantee of the lands and not to the grantor. 


Their Lordships do not read the lease in this sense. No 
mention being made expressly of the payments to the officers, 
the transaction must be looked at as a whole to see what was 
meant to be done. Now, first it is certain that the officers, if 
they were not paid had a claim against the zemindar and against 
him alone. They could not have sued the cowledar becatise 
there was neither privity of contract nor relation of tenure on 
which such a suit could have been based. It is therefore 
antecedently improbable that the zemindar would part with a 
specific fund which he had to pay to the officers to a third party, 
taking as his security the personal obligation of the third party 
to pay the officers. Further, it is admitted that the calcula- 
tion of the average takings from the tenants put at Rs. 972 odd 
in the one lease, and Rs. 982 in the other, was calculated on 
the 36 per cent. only of the total receipts of grain; and as the 
tenant was getting the lease for Rs. 420 odd, and als getting 
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waste lands which were unlet to tenants, and had only to pay 
about Rs. 100 in the one case, and Rs. 120 in the other, for 
cesses, etc., he was getting a very ample margin of profit 


Then as to the clause with regard to the payment of the 
charity dues, which are admitted to be 3 per cent., this, it will 
be noticed, is not put as part of the rent, but as 2 separate pay- 
ment.It was natural that the zemindar should wish the charity 
fund handed over to him, because he was the dispenser of the 
charities, a function for which the cozwledar would have been 
totally unfitted. The fact that special words as to the pay- 
ment of this are put in makes it all the more significant that 
the question of the 9 per cent. was left undealt with. 


Their Lordships therefore come to the conclusion that the 
9 per cent. was not conveyed to the cowledar, that the de facto 
handing over of the grain by him was really done ad hoc as an 
agent for the zemindar, and therefore the claim of the cowle- 
dar to have a proprietary right in the 9 per cent. under a per- 
sonal obligation to pay the village officers is quite unfounded in 
the circumstances. 


In this view it becomes quite unnecessary to discuss whe 
ther,-if the view had been opposite, the zemindar would have 
been entitled to a sort of conditional equitable compensation by 
getting his rent increased under the provisions of the Madras 
Act H of 1894. À 

Their Lordships will therefore humbly advise His Majesty 
to allow the appeals in both actions and to restore the judgment 
of the Subordinate Judge with the costs in the Courts in India. 
Under the Order in Council granting the appellant special leave 
to appeal, he will pay the respondent’s costs of the appeals to 
His Majesty in Council as between solicitor and client. 


Solicitors for appellant : Chapman-Walker & Shephard. 
Solicitor for respondent : H. S. L. Polak. 


K. J. R. À Appeals allowed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ! 


PRESENT :—Viscount Dunegpin, Lorp SHaw, Lorp 
SINHA AND SIR JOHN WALLIS. 


Alwar Naidu and another ... Appellanis* (Plaintiffs) 


U. 
Kothandapani Naidu and others ... Respondents (Defendants) 
Discharge of mortgage —Presumption arisng from mortgagor’: 


pussession of the mortgage bond, when rebutted 


In a suit to enforce a mortgage, the defendant’s case was that the 
mortgage debt had been discharged and that the mortgage deed had been 
returned to him. The plaintiff denied these allegations and pleaded that 
the deed had been stoleo from him. It was found that at the time of 
execuling the mortgage the defendant had deposited with the plamiiit the 
title deeds of the mortgaged property, and that they were sull in the 
possession of the plaintiff. 


Held, that the fact that the defendant did not get back 
the title deeds at the time of the alleged discharge considerably 
weakened the presumption in his (defendant’s) favour arising from the 
posscssion by him of the mor’gage deed. 


t 


Appeal (No. 66 of 1925) from a judgment and decree ‘ot 
the High Court, Madras (Phillips and Devadoss, JJ.), dated 
the 26th February, 1923, reversing a judgment of the Additional 
Subordinate Judge of Trichinopoly, dated the 31st january, 
1921. 


The material facts are set out in their Lordships’ judginent. 
K. V. L. Narasimhan for appellants. 
The respondents were not represented at the hearing. 


l9th July, 1927. The Judgment of their Lordships was 
delivered by 


Sır JOHN WaLrıs.—In this case either the plaintiffs are 
suing to recover a mortgage debt already discharged, or the 
defendants are setting up a false case of discharge, relying on 
the -fact that the mortgage deed has come into their possession 
and purports to bear an endorsement of discharge by the plain- 
tiffs’ father, who had admittedly lent money to the first defend- 
ant and taken a mortgage bond in the name of his son, the 
second plaintiff. The Subordinate Judge of Trichinopoly 
found on a full consideration of the evidence that the plaintiffs’ 
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case was true and the defence totally false, while the learned 
Judges of the High Court held that the possession of the docu- 
ment bearing an endorsement of discharge threw heavily on the 
plaintiffs the onus of proving that the document was stolen from 
them and the endorsement forged, and that they had failed to 
discharge it. The respondents were not represented at the 
hearing of this appeal, and their Lordships unfortunately have 
not had the advantage of hearing counsel on their behalf They 
have, however, very carefully considered the evidence, and have 
come to the conclusion that the Subordinate Judge was right in 
finding in favour of the plaintiffs. 

On the Ist August, 1916, the first defendant (who was the 
father of the second and third defendants), for the considera- 
tion recited in the deed executed a mortgage bond in favour of 
the second plaintiff, making the mortgage debt repayable on or 


‘before the 3lst August, 1918. At the same time he 


deposited with the plaintiffs the title deeds of the mortgaged 
property, which are still in possession of the plaintiffs, and the 
fact that he did not get them back at the time of the alleged dis- 
charge when, his case is, the document itself was returned to 
him, in their Lordships’ opinion considerably weakens the pre- 
sumption in his favour arising from the possession of the mort- 
gage document. The first defendant, no doubt, endeavoured 
to explain this on the ground that the plaintiffs’ father insisted 
on retaining them until payment of a promissory note for 
Rs. 500, by which according to the endorsement alleged to be 
forged, the balance of the mortgage debt was discharged. He 
also endeavoured unsuccessfully to show that some of the deeds 
had been returned to him. Apart, however, from the question 
of onus, their Lordships are satisfied that the defendants’ story 
of discharge is false. In coming to this conclusion they have 
necessarily disregarded the finding of the learned Subordinate 
Judge, based on comparisons of handwriting, that the Tamil 
endorsement of discharge on the mortgage deed was not in the 
handwriting of the plaintiffs’ father, inasmuch as the learned 
Judges of the High Court do not accept this conclusion, arid the 
question is one as to which necessarily their Lordships are not 
in a position to form any opinion of their own. 

The mortgage deed (Ex. 1) contains two admittedly genuine 
endorsements of payment of interest 1 (b) and.1 (c) of the 
6th and 7th September, 1916 which are not in the first defend- 
ant’s handwritfhg, but signed by him according to the usual 
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practice, thus affording a fresh starting point for limitation. 
These endorsements are said to be in the writing of the second 
plaintiff. On the other hand, the next six endorsements of 
payments of principal and interest, on which the first defendat.t 
relies, are all in his own writing, as well as signed by him, and 
could therefore have been made by him at any time after obtain- 
ing possession surreptitiously of the deed. 


The plaintiffs’ father, who is alleged to have made the-en- 
dorsement of discharge on the deed on the 10th May, 1917, 
died on the 21st June, 1917, and the plaintiffs’ case is that they 
first missed the mortgage deed in the following September. 
There is the evidence of their relation, Mr. Sadagopa Naidu, 
then a Subordinate Judge, who was examined on commission 
but was not cross-examined, owing to the defendants not having 
taken the necessary steps, that the plaintiffs informed him of the 
loss and asked his advice; and Ex. G series shows that, in pur- 
suance, they say, with his advice, at the end of October, 1917, 
they endeavoured to publish a notice of the loss in the “Trichino- 
poly District Gazette,” but that their application was returned 
as not in accordance with the rules. 


We have next certain notices of the 29th November and 
28th December, 1917, and the 3rd March, 1918, which are alleg- 
ed to have been sent by the first plaintiff to the first defendant, 
warning him not to make any payment of principal or interest 
except upon the joint receipt of himself and his younger brother, 
the second plaintiff. These notices, it is said, were sent by 
registered post; and the two first were returned as the addressee 
could not be found, while there is a postal acknowledgment by 
the first defendant of a letter from the first plaintiff, said to 
relate to the third notice. The learned Judges have criticised 
the plaintiffs’ evidence 4s to the sending of these notices, but as 
they do not mention the loss of the deed—according to the first 
plaintiff's evidence the omission was deliberate—they really 
throw very little light on the case. l 


The mortgage debt, as already stated, was repayable by the 
30th August, 1918, and it was not until a year later, on the 25th 
August, 1919, that the plaintiffs instituted the present suit. As 
observed by the Subordinate Judge, it cannot be said that there 
was anything unusual in such delay. On the other hand it is 
certainly unusual to find a mortgagee paying off a mortgage 


little more than nine months after the executiofi of the deed, 
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and more than fifteen months before the date fixed for repay - 
ment. The plaintiffs’ explanation is that, as the fictitious pay- 
ment was alleged to have been made to their father, it was 
necessary to fix on some date before his death on 21st June, 
1917. To meet this case the plaintifs endeavoured to prove 
that before the 21st May the first defendant had been disabled 
by paralysis and was not in a position to make the endorse- 
ment. The learned Judges have not accepted this evidence in 
view of his having subsequently made a fatiguing pilgrimage, 
but the point is immaterial because, in their Lordships’ opinion, 
the first defendant’s conduct and evidence shows that his story 
is false. 

| Under the Code the plaintiffs were required to file the 
“mortgage sued on with the plaint, and, as they were unable to 
do so, they filed a copy of the mortgage from the Registrar’s 
Office, stating that they did so because the original was lost. 

- In his written statement of the 4th November, 1919, the 
first defendant pleaded in paragraph 5, “There having arisen 
a necessity for this defendant to discharge the suit bond and 
redeem the suit properties mentioned therein even some 
time prior to the due period fixed in the suit bond. . 
this defendant collected the amount in several ways, paid it to 
the plaintiffs’ father, completely discharged the suit bond. and 
got the suit bond with the said person’s indorsement; further, 
the said bond was given in support of an agreement which this 
defendant had to execute in favour of another party even at 
that time. I am ready to produce it through summons at the 
time of hearing.” On the same day he put in a suppleinental 
statement: “The discharged suit bond is with Pulivalam 
Sundaram Pillai. I have executed an agreement in his favour 
on a stamp paper. I have given that bond as a title deed. That 
Sundaram Pillai is at Pulivalam. I do not know his father’s 
name.” 


[t appears from an affidavit (Ex. J) filed by the first plain- 
tiff on the 29th January, 1920, that P. Sundaram Pillai was 
summoned to produce the document in Court on the 2nd Decem- 
ber, 1919, and that he did not come himself, but sent the docu- 
ment by one Gopalaswami Nayudu, by whom it was lodged in 
Court. According to the plaintiffs the production by the first 
defendant of the mortgage deed and the reliance placed upon it 
‘made it apparent how the deed had disappeared. Their elder 
brother NamfBerumal was admittedly on bad terms with his 
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father, and had been expelled from the family house and dis- 
inherited by his father because he was guilty, or suspected to be 
guilty, of an intrigue with his step-mother, the father’s second 
wife. His own wife remained in the house under his father’s 
protection, and after the father’s death he was frequently at the 
house, and it is suggested by the plaintiffs that the abstraction 
of the document and its delivery to the first defendant were due 
to the enmity of the elder brother. Having regard to the 
extremely unsatisfactory nature of the evidence for the defence, 
this appears to be not unlikely. a 


In the first defendant’s evidence we find nothing about the 
necessity of discharging the bond before it was due, which was 
mentioned in his written statement. He merely says he paid 
it more than fifteen months before it was due because his cre- 
ditor asked him to do so, which is very unconvincing. In cross- 
examination he says he had not filed his accounts, and that 
the payments in discharge of the mortgage were not entered 
in ‘them. He had, however, received receipts for these pay- 
ments, which were not produced. He says he borrowed the 
Rs. 2,000 from Sundaram Pillai on the security of the returned 
mortgage deed (Ex. 1), and executed a promissory note and 
an agreement relating to his house, which was item 1 in the 
mortgage deed (Ex. 1). If this was true, Sundaram Pillai 
should not only have been able to speak to the advance of 
Rs. 2,000 which was paid in discharge of the suit mortgage, 
but also to the fact of the mortgage deed having been handed 
over by the plaintiffs’ father before he died to the first defend- 
ant. However, he was not called, or apparently even summon- 
ed, and the first defendant only called three witnesses besides 
himself. One of these, who spoke to a part payment of 
Rs. 1,000 in his presence, and to the handwriting of plaintiffs’ 
father, appears to have been opposed to the plaintiffs in litiga- 
tion, and his evidence is not entitled to any weight. In default 
of Sundaram the first defendant only called Abdul Rahiman, a 
cartman, who would appear to have been in his service, to 
speak to the alleged discharge. The only remaining witness 
was called to rebut the plaintiffs’ case that the plaintiffs’ father 
was suffering from paralysis and unable to transact business at 
the date of his death. Whether he was or not in their Lord- 
ships’ opinion, is immaterial. They agree with the finding of 
the learned Subordinate Judge that the case of discharge set up 
-by the defendants is false, and they will accordingly Humbly 
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advise His Majesty that this appeal be allowed and the suit 
decreed with costs in the Courts below and before this Board. 
Solicitor for appellant : H. S. L. Polak. 
K.J. R. Appeal allowed. 





~ PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :—LoRD BLANESBURGH, SIR JOHN WALLIS AND 


SIR LANCELOT SANDERSON. 
Suraj Bhan Singh and others... Appellants* (Plffs.) 


v. 
Sah Chain Sukh and others PE Respondents (Defts.). 


Hindu Low—Alienahon by widow—Necessity for small part of con- 
sideration not established. 


Where a sale by a Hindu widow for Rs. 19,000 was proved to be for 
legal necessity to the extent of Rs. 17,378, the Judicial Committee, apply- 
ing the principles laid down in Krisha Das v. Nathu Ram, (192€) IL. R. 
541A 79 :52ML J 720 (P C) and Ntamat Rai v. Din Dayal, (1927) 1). R 
54 I A 211 : 52 M L J 729 (P C) held that the sale could not be challenged. 


~ Appeal (No. 20 of 1926) from a judgment and decree of 
the High Court, Allahabad (Lindsay and Sulaiman, JJ.), dated 
the 30th January, 1924, reversing a judgment of the Subordi- 
nate Judge of Mainpuri, dated the 24th February, 1921. 

-The plaintiff brought a suit to set aside a sale made by a 
Hindu widow, Phula Kunwar, to the defendant, alleging that 
the sale was without any legal necessity. Various questions 
were raised in the Courts below, but it is unnecessary to refer 
to them for purposes of this report. The Subordinate Judge 
found that out of the consideration of Rs. 19,000, the sale 
of the-property by Phula Kunwar was justified to the extent of 
Rs. 17,378, and he passed a decree in plaintiffs favour to the’ 
following effect:—“It is ordered and decreed that the plaintiff's 
claim for possession of the property in dispute be decreed on 
payment of Rs. 17,378 by the 23rd May, 1921. The rest of 
the claim be dismissed.” On appeal to the High Court, the 
plaintiffs suit was dismissed in toto on other grounds, but the 
learned Judges agreed with the Subordinate Judge in holding 
that Phula Kunwar’s sale was good to the extent of Rs. 17,378 
only. The plaintiff having appealed to His Majesty in Coun- - 
cil against the judgment of- the High Court, their Lordships, 
without going into the other questions raised by the appeal, 
dismissed it on the short ground that the case was governed by 
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the principles laid down by the Board in the recent cases of 
Krishn Das v. Nathu Ram (1) and Niani Rat v. Din 
Dayal (2). 

Dunne, K. C. and Dube for appellants. 

Lowndes, K. C. and Wallach for respondents. 

12th July, 1927. The Judgment of their Lordships was 
delivered by 

Lorp BLANESBURGH :—lIt appearing to the Board that this 
case comes within the principles laid down by the Board in the 
cases of Krishn Das v. Nathu Ram (1) and Ntamait Rai v. Din 
Dayal(2), their Lordships, without taking into consideration the 
facts of the case, will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents : Douglas, Grant & Dold. 

Ke Jak: Appeal dismissed. 





- PRIVY COUNCIL. . 


[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :—Lorp BLANESBURGH, SIR JOHN WALLIS AND 
Sirk LANCELOT SANDERSON, 


Lala Jagmohan Saran 
v. 
Sahu Deoki Nandan œias Jwala Prasad 
and others ... Respondents (Defendants). 

Indian Limitation Act, 1908, Art. 118—Swit to declare invalidity of 
adoption—Knowledge of alleged adoption for over 6 years. 

Article 118 of the Indian Limitation Act, 1908, governs a suit which 
is in effect and substance one for a declaration that a particular adoption 
is invalid. 

Where the plaintiff had knowledge for more than six years prior to. 
ihe institution of the suit that a claim on the strength of the alleged adop- 
tion was being made, the suit would be barred by Article 118, Limitation 
Act. 

Appeal (No. 24 of 1926) by special leave from a judg- 
ment and decree of the High Court, Allahabad (Sir Grimwood 
Mears, Chief Justice and Sir Promada Charan Banerji), dated 
the 3rd May, 1922, reversing a judgment of the Subordinate 
Judge of Moradabad, dated the 7th May 1919. 

The plaintiff Jagmohan Saran brought this suit on the 
13th June, 1918 for a declaration that an adoption of the 


* P C Appeal No. 24 of 1926. 12th July, 1927. 
1. (1926) LR 54I A79 :52 ML J720 (PC). . 
2. (1927) L R 54 I A 211 : 52 M L J 729 (P C). 


Appellant* (Plaimiiff) 
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defendant Deoki Nandan by one Govind Prasad alleged to have 
taken place on the 21st August, 1898 had not in fact taken place. 
The plaintiff was 27 years old at the time of the institution of ~ 
the suit. The suit was decreed by the Subordinate Judge. 
On appeal to the High Court, the suit was dismissed, the learn- ~~ 
ed Judges holding, on the merits, that there was a valid adop- 
tion of the defendant. On the question of limitation, , they 
made the following observations:—“There remains the ques- 
tion whether the claim of the plaintiff is barred by limitation. 
Holding the view that we do that there was a valid adoption of 
Deoki Nandan by Govind Prasad....... , it is unnecessary for 
us to decide the question of limitation. If, however, we were 
to pronounce an opinion upen the point, we think that the claim 
in the suit must be treated as a claim for a declaration that 
Deoki Nandan was not in fact adopted and that his adoption 
was invalid. If this is so, Art. 118 of the Limitation Act 
bars the claim. We are also of opinion that Art. 125 (of 
the Limitation Act). is not applicable to a suit of this 
description”. 

The plaintiff appealed to His Majesty in Council from 
the judgment of the High Court. 


Dunne, K. C. and Dube for appellant. 
Lowndes, K. C. and Wallach for respondents. 


12th July, 1927. The Judgment of their Lordships was 
delivered by 


Lorp BLANESBURGH.—As a result of the opening of this 
appeal by Mr. Dunne, it is possible for their Lordships to dis- 
pose of the case on a very short ground It has been made - 
clear that this action is in truth and substance a suit for a de- 
claration that’ a particular adoption was invalid. It fs plain 
that the fact that a claim was being made on the hasis of this 
alleged adoption was known to the plaintiff in the suit more 
than six years before it was instituted, and that he himself had 
attained majority nearly nine years before the suit was com- 
menced. The suit being in substance one for a declaration 
to the effect just stated, their Lordships, on these uncontested 
facts, are of opinion that it is barred by Art. 118 of the Limi- 
tation Act. In these circumstances no useful purpose would 
be served hy any further examination here and now of the 
matters in controversy, and for the reason that the suit is out 
of time their Lordships will humbly advise His Majesty that 
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this appeal by the plaintiff should be dismissed. The appellant 
must pay the costs. 
Solicitors for appellant : Barrow, Rogers & Nevill. 
Solicitors for respondents : 7. L. Wilson & Co. 
K. J.R. Appeal dismissed. 


Se ene 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR Murray Coutts TROTTER, Kt, Chief 

Justice AND Mr. JUSTICE SRINIVASA AIYANGAR. 
U. Panduranga Bhatta ... Appelani* in both (5th deft.) 
v. 
M. Krishna Nayak & Sons by partner 
M. Annappa Nayak and others ... Respondents (Plaintif 
and 1. 3, 5 and L. R's of the 
7 Sth Defendant) . 
Partiership—New partnershtp—Debts of old partnership taken over 
by—Renewals of—Binduig character of, on new partnershibp—Conditions. 
It is no doubt the law that, if a newly constituted partnership agrees 
among its members that the members of the new partnership shall have 
the power to bind it for the debts of the previous firm which the new 
partnership had taken over, that would be binding on the new parl- 
nership. That rule is, however, inapplicable to a case in which there is 
nothing in the transaction to show that the persons who entered into ıt 
were purporting to act on behalf of the new partnership. 

Appeals against the decrees of the Court of the Subordi- 
nate Judge of South Kanara in Original Suit Nos. 50 and 47 
of 1923. 

V. Radhakrishnayya and K. Sanjeeva Kamath for appellant. 

K. S.Krishnaswami Aiyangar, S. T. Srinivasagopala- 
chari and K. B.Servothama Rao for respondents. 

C. V. Ananthakrishna Aiyar for Official Assignee. 

B. Sttarama Rao for 5th respondent. 

The Court delivered the following 

JUDGMENT :—Appeal No. 211 of 1924—-I have come 
to the conclusion not without considerable reluctance 
that this appeal must be allowed. © The case was 
brought on two promissory notes, one dated the 10th 
April and the other the 25th April, 1923 and there is no doubt 
that some of the defendants were previously engaged in the 
conduct of a motor bus concern known as the Kanara Trans- 
port Company. It seems to me clear that efforts were made 
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which eventually succeeded to get the appellant Panduranga 
Bhatta into this business to set it on its feet because it was in 
or about the beginning of 1923 in a very bad way and owed 
money to several creditors of whom the plaintiff was one. The 
learned Judge relied upon a document, Ex. IV as proving not 
merely that the appellant Panduranga Bhatta was a partner as 
and from its date as he had been before and that was to cover 
the promissory note of the 10th April. In my opinion the 
document when looked at clearly indicates that it was meant to 
speak as from the date that it came to birth and that it 
purported to constitute the partnership as from 17th Apri, 
1923. Therefore prima facie there would be no liability on 


tbe appellant in respect of the promissory note of the 10th 


April so long as his liability is put on the footing of his being 
a partner de facto. The case, however, is put in two other 
ways. It is said that although he was not a partner and I am 
speaking entirely of the earlier of the promissory notes—that, 
assuming he was not a partner on the date when that promis- 
sory note was executed, he may nevertheless be liable upon it 
for one of two reasons. The first is that he was sought to be 
made a partner by holding out, that is to say, by estoppel. The 
answer to that appears to me to be twofold. The first is that 
no stich case was pleaded or sought to be made in the Court 
below: indeed the only two documents which, it is suggested, 
could support an estoppel are two promissory notes which werc 
neither exhibited in the Court below nor of course consequent- 
ly have been printed here and it seems astonishing that the 
plaintiff should seek to build up a case, the only documents in 
support of which he has not even taken the trouble to produce. 
Therefore I think that the case of estoppel goes because the 
only other evidence of it is the reference by the plaintiff’s 1st 
witness in his evidence to vague statements made by the defend- 
ants to him in September, 1922 that they were all partners. 

“They (the defendants) themselves told me so (namely, that they 
were all partners) in September, 1922 in connection with their desire to 
open credit with me.” 

That is a conversation which is not fixed on to the appel- 
lant (5th defendant) and one knows how dangerous it is to 
attach legal liability on the faith of a conversation between four 
or five people when all that the person who was present at the 
conversation says is “they say” and he was never asked in 
examination-in-chief to develop this or to say exactly what were 
the words usd by the 5th defendant as distinct . from the 
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others. In my opinion therefore it would be quite impossible 
to place any reliance on that one statement of the plaintift’s 
lst witness in order to found a liability in estoppel. 


With regard to the second promissory note, that is dated 
the 25th April, 1923. No doubt on the face of it that would 
look like a document which, as it came into birth after Ex. IV, 
‘ would be one which very likely would bind the new partner- 
ship and therefore. the 5th defendant. But unfortunately the 
suit here can only be on the consideration because the 5th de- 
_fendant did not sign the promissory note and the evidence is 
tbat this note was a renewal of an earlier note which admitted- 
ly came into existence and created the debt long before there 
was any question of the 5th defendant being a partner at all. 
Now it is said that it is the law that, if a newly constituted 
partnership agrees among its members that the members of the 
new partnership shall have the power to bind it for taking 
on the debts of the previous firm which the new partnership 
had taken over, that would be binding on the new partnership. 
The answer is: 

“Certainly provided there is anything in the transaction to . show 
that the persons who executed the bills or notes or whatever are relied 
upon were purporting to act on behalf of the new partnership.” 


Of that here there is not a trace. The promissory note 
was signed by the signatories without a hint that they acted in 
any representative capacity; nor did they append the descrip- 
tion either in the body or after the signature in the note that 
they signed on behalf of the Kanara Transport Company. In 
these circumstances it appears to me that the plaintiff failed to 
make out his case and that the appeal must be allowed with 
costs. I think the conduct of the 5th defendant is very suspi- 
cious but after all we cannot found a judgment or even deprive 
a man of costs merely because we think that he gave rise to 
ideas in various people’s minds by entering into transactions 
that he was likely to be concerned in. It cuts both ways and 
it rather militates against the view that he was a near relation 
of the Ist defendant who was unquestionably liable for all 
these debts because one knows it is very common in this coun- 
try—it is not so in England—for people to sign notes on behalf 
of relations in matters in which they have no concern what- 
ever other than the accommodation of the persons concerned. 
The costs throughout will be paid by the pianti (Ist TELO 
ent). 


R—39 
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Appeal No. 283 of 1925.—This appeal is allowed and the 
plaintiff (1st respondent) will pay the appellant the out-of- 
pocket expenses. 

A. S. V. Appeals ahowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE WALLER AND MR. JUSTICE 
MADHAVAN NAI. f 
Chinnathorai Pillai ... Appelant* (Respondeni 
in S. A. No. B31 of 1924 on the 
file of the High Court Deft.) 
v. - se fH} 
Rao Bahadur M. R. Govinda Rao (since 
removed from Trusteeship) and another ... Responmdenis 
and party respondent (Appellant 
in do. Plant {ff and party 
respondent the High Couri). 

Madras Estates Land Act, S. 26, cl. 1— Waste land”’—Mcaumg of 
—Land lying fallow for a few years—“Bringing mto culieaiton” —Meamng 
of. 

To attract the provisions of S. 26, cl. 1 of the Madras Estates Land 
Act, it must be shown that the land at the time of the lease was (1) waste 
land, and (2) that the lease was given for clearing it and bringing it iutc 
cultivation. The question whether a piece of land is “waste land” or not 
must depend upon the circumstances of each casc and the evidence given 
i, it In order to be described as “waste land”, the land need not neces- 
sarily be immemorial waste land; but if it has really never been cultivated 
or at any rate has not been cultivated for a long time, it will come within 
the meaning of the term “waste land” used in the section. The mere 
fact that land lies fallow for one, two or even four years cannot consti- 
{ute “waste land” within the meaning of the section. 4 

Appeal under clause 15 of the Letters Patent againsi the 
judgment of the Hon’ble Mr. Justice Phillips dated the 12th 
August, 1925 and passed in S. A. No. 831 of 1924 preferred 
to the High Court against the decree of the District Court of 
Ramnad at Madura in A. S. No. 853 of 1921 preferred 
against the decree of the Court of the Special Deputy Collector 
of Manamadura in S. A. No. 185 of 1918. 

K. Rajah Atyar for appellant. 

T. L. Venkatarama Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiff-respondent is the manager of 
the Piranmalai Devasthanam. He instituted a suit to recover 

*L. P. A. No. of 1925, March, 1927. 
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rent in respect of certain lands belonging to the Devasthanam 
which were granted on a permanent lease at a favourable rent 
by one of his predecessors. Exhibit II, dated the 21st of 
January, 1900, is the perpetual cowle. The suit was resisted 
by the defendant-appellant on the ground that it was barred 
by limitation under Art. 134 of the Limitation Act, and 
that the lease was justifiable under S. 26 of the Estates Land 
Act because it was granted for the purpose of bringing waste 
land into cultivation. Following Vidya Varutht v. Balusami 
Atyar (1) and other decisions of this Court the learned Judge 
(Phillips, J.) held that Art. 134 did not apply to this case 
and as according to these rulings the period of limitation began 
to run only from the date of the ascension of the plaintiff trus- 
tee to his office, he held that the suit is in time. He also held 
that the appellant is not entitled to rely on S. 26 of the Estates 
Land Act, as in his view it did not appear that the land in ques- 
tion was granted for the purpose of 
“clearing and bringing waste land of the estate into cultivation ” 


In this Letters Patent Appeal preferred against the 
learned Judge’s judgment his decision on the question of limi- 
tation, in view of the rulings of this Court and of the Privy 
Council [see also Rama Reddy v. Rangadasan (2)] has not heen 
questioned. The argument that has been pressed before us is 
that the learned Judge’s view that S. 26 of the Estates Land 
Act does not apply to this case is wrong. On this point the 
observations of the learned Judge are as follows:— 

“Although the lease recites that this land was overgrown, that the 


irrigation source was out of repair and that the land was uneven, it does 
not appear that the land was waste land within the meaning of S. 26. I 


agree with the District Judge that “bringing into cultivation” means culti-, 


vating land which had not previously been cultivated or at any rate had 
not been cultivated for a long period. The mere fact that land lies 
fallow for one, two or even four years cannot constitute it as waste land 
within the meaning of that section. Otherwise land lying fallow for 
even one year would come within the definition.” 


We may say at once that we agree with these observations. 
To attract those provisions of S. 26, cl. (1) of the Estates 
Land Act relied on by the appellant it must be shown that the 
land at the time of the lease was (1) waste land, and (2) that 
the lease was given for clearing it and bringing it into cultiva- 
tion. What is “waste land” has not been defined in the Estates 


1. (1921) I L R 44 M 831: 41 ML J 346 (PC). 
2. (1925) IL R49 M 543 50 MLJ 58, 
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Land Act, nor are there any decisions on the point explaining 
its meaning. It appears to us that the question whether a piece 
of land is waste land or not must depend upon the circum- 
stances of each case and the evidence given in it. In order to 
be described as “waste land” the land need not necessarily be 
immemorial waste land; but if it has really never been cultivat- 
ed, or at any rate has not been cultivated for a long period, it 
will come within the meaning of the term “waste land” used in 
the section. As we have already observed, in any particular 
case the question will be whether, having regard to the circum- 
stances of that case and the evidence given in it, it can reasonab- 
ly be said that the land in question is waste land. If so and 
if the lease is given to bring such land into cultivation, then the 
landlord is justified in assigning it on favourable rent. The 
question 1s essentially one of fact for the Lower Courts to 
consider on the evidence. In this case the Lower Courts have 
held that the land given on cowle under Exhibit II cannot be 
called waste land and the learned Judge has accepted the find- 
ing. There is abundant evidence to support this opinion. 
Exhibit IT itself furnishes valuable evidence on this point. It 
shows that the land must have been under cultivation not very 
long ago and that there was a tank in it which was once in good 
condition. The evidence shows that up to 1895 this land was 
under actual cultivation. The mere fact that the land lay fallow 
for about five years cannot constitute it as waste land within the 
meaning of the section. The lease is not sought to be support- 
ed on any other ground. It therefore follows that the act of 
the plaintiff’s predecessor in granting a permanent lease of the 
Devasthanam lands on favourable rent is not binding on his 
successor and he is therefore entitled to recover the rent claim- 
ed from the defendant. 


“We dismiss this Letters Patent Appeal with costs. 
ONS Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


K. Srinivasamoorthi ...  Petttioner® (P. W. 5 ) 
V. 
Narasimhalu Naidu ... Respondent (P. W. 1). 


Criminal Procedure Code, S 520—Application under—Nature  oj-- 
A ppeal—Limitation provision as toa—Applicabtlity—S 517—Cunirency note 
stolen—Right to—Innocent holder from whom it was recovercd—Coin- 
plamant—Right of. 

The phrase “Court of Appeal, confirmation, reference or revision” in S. 520, 
Criminal Procedure Code, only designates the Courts which can “modify, 
alter or annul” an order under the preceding sections, and does not specify 
the nature of the application which has to be made to them. The 
Court designated is given special jurisdiction to pass what orders it thinks 
fit, and it is not necessary to read into the section the provisions regarding 
appeals, e.g., that of limitation. 

Where the title to seized property is doubtful, it should be returned 
to the person from whom it was seized unless there are special circumstances 
which would render such a course unjustifiable. 


Property to a currency note passes by mere delivery, and a stolen ~ 


currency note should be returned to the innocent third party from whom 
it was recovered and not to the complainant, who lost it by the theft. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Additional District Magistrate of Tanjore 
in Criminal Appeal No. 18 of 1926 preferred against the judg- 
ment of the Court of the Stationary Sub-Magistrate of Tanjore 
in C. C. No. 91 of 1926. 

B. Sttarama Rao for petitioner. 

A. Srinivasa Atyangar for respondent. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 


ORDER :—The question which arises on the merits of 
this case is whether a stolen currency note for Rs. 1,000 should 
be returned to the complainant, who lost it by the theft, or to 
the innocent third party, from whom it was recovered after 
passing through a Bank. Before, however, coming to the 
merits, a question of procedure arises. The Stationary Sub- 
Magistrate of Tanjore, who disposed of the theft case, directed 
that the note should be returned to the complainant. The 
subsequent recipient, now the petitioner, appealed against this 
decision to the District Magistrate, and the case was disposed 


*Cr. R. C. No. 925 of 1926, Zist April, 192% 
(Cr. R. P. No. 801 of 1926) i e 
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of by the Additional District Magistrate of Tanjore. He held 
that an appeal lay under the terms of S. 520, Code of Criminal 
Procedure, to the District Magistrate, but that the petitioner’s 
appeal was time barred, and no satisfactory explanation had 
been given of the delay. He therefore dismissed it holding 
at the same time that he could not treat the application as a 
Tevision petition. 

A revision petition is now preferred against this decision 
io the High Court. . 

It appears to me doubtful whether an application made 
under S. 520 to a ‘Court of Appeal, confirmation, reference 
or revision’ is in the nature of an appeal. Tho phrase { have 
quoted seems only to designate the Courts which can ‘modify, 
alter or annul’ an order passed under the preceding sections, 
and not to specify the nature of the application which has to be 
made to them. For analogous powers possessed by superior 
Courts reference may be made to S. 125, Code of Criminal 
Procedure, relating to the cancellation of a bond given for good 
behaviour, and to S. 195, Code of Criminal Procedure, relating 
to sanction to prosecute. It seems to me that in all these cases 
the Court designated has been given special jurisdiction to pags 
what orders it thinks fit, and that it is not necessary to read 
into the section the provisions regarding appeals. I have been 
unable to obtain any light upon this point from decided cases, 
since neither in Kansht Ram v. The Crown (1) nor In re 
Arunachala Thevan (2) did the question arise 
in its present form; in the one the original order 
was passed by the Appellate Court; and in the other it was 
found possible to treat the proceeding as part of the criminal 
appeal. In these circumstances I hold that the application to 
the Additional District Magistrate was not an appeal and there- 

_fore not time barred. He had jurisdiction to entertain it, and, 
his refusal to do so, in my view, enables this Court to entertain 
this Criminal Revision Petition. 

On the merits the principle which I am disposed to adopt, 
and against the adoption of which I have not been shown any 
authority, is that where the title to seized property is doubtful, 
it should be returned to the person from whom it was seized 
unless there are special circumstances which would render such 
a course unjustifiable. In the present case there is no doubt 


1. (1922) I L R 4 Lah. 49, 
. 2.9 (1922) IL R46 M 162: 44M LJ 56, 
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that the petitioner received the note in all good faith, and the 
title is not so much doubtful as pretty evidently with him, as 
property to a currency note passes by mere delivery. That 
was the principle adopted in an old Madras case, The 
Collector of Salem (3) and In re Pandharinath Pundlik (4). 
The facts of the latter case were in essentials similar to those 
here. For the complainant it has been suggested that it is not 
for this Court in revising the Sub-Magistrate’s order to inter- 
fere with his distretion. This argument receives no support 
from the terms of S. 520, Code of Criminal Procedure and 
since revision of the order may save subsequent litigation I think 
that there is ample ground for so revising it. Accordingly I 
allow the Criminal Revision Petition: set aside the order of the 
Lower Courts and direct the Sub-Magistrate to recover the 
currency note from the complainant (P. W. 1) and deliver it 
to the petitioner here (P. W. 5). 


A. S. V. Revision allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION.] 
PRESENT :—Mr. Jusvick VENKATASUBBA Rao. 


K. Subbaroya Chetty pict Plainisff* 
v. 
Nagappa Chetti and others ... Defendants. 


Hmdu Late—Partition—Swuiut for—Debts contracted by junior member— 
Charge on family properties—Ec:ntable  coustderations—Joint owners — 
Payment io one—Righi to a lici or charge, when arises—Rattification— 
Essentiale—Sham transactton—Transaction treated as cancelled by consent 
of parties—Necessity to set aside. 

A joint owner who comes to Court seeking a relief cannot obtain that 
1elief unless he submits to a lien for his share of the money expended, 
which sum, the other owner has a Tight to recover by way of contribution. 

« Independent of joint ownership, a stranger expending labour or money 
upon the property of another, is entitled to repayment as well as a licn, 
provided circumstances exist from which, what is known as acquiescence 
in law, can be anferred. Before a lien can be supported on the ground 
of acquiescence, two ingredients must exist. First, it must be shown that 
the man making the payment was under a mistake with regard to the 
title which he had in the property and believed himself to have a larger 
titie than he had. Secondly, it must be shown that the real owner know- 
ing his own title and also knowing the other's mistaken belief in his 
supposed title had lain by, while the latter was laying out the money. 

Independent of joint ownership, when a stranger expends money or 
labour upon the property of another, a claim to re-payment as well as 

. No. of 1926. AD 1 
3. (1873) 7 M H C R 233. 4. (1915) IL R 40 B 18%, 
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lien will be supported, provided there are circumstances to lead to the conclu- 
sion that there was a request, and such a request may be implied or infer- 
red from circumstances however slight. 


The plaintiff executed a telease deed in favour of his father releas- 
ing all his rights in the family properties in consideration of certain pro- 
perties allotted to hım. The Ist defendant, the younger brother oi the 
plaintiff, was a minor on the date of this release deed. The father 
borrowed money from the Mylapore Hindu Permanent Fund (3rd defend- 
aut) by executing a mortgage deed. At the time of the execution of this 
mortgage, the plaintif passed a letter to the 3rd defendant disclanning 
any interest in the property. Subsequently, the father died and, after the 
lst defendant attained majority, the plaintiff and the Ist defendant entered 
into an agreement to treat the entire properties as joint family properties 
notwithstanding the release deed executed by the plaintiff, and in pursuance 
cf this agreement a trust deed was executed in favour of their maternal 
uncle S who was requested to take possession of the properties, sell such of 
them as were necessary, pay off the debis and divide the residue in accord- 
ance with the agreement. S, however, did not enter upon his duties. The 
plaintiff took possession of all the properties and managed them The plainuff 
subsequently wrote to the Fund to transfer in his favour the ehares stand- 
ing in the name of his father, alleging that the release deed was a sham 
document which was not acted upon. The Fund refused to comply with 
his request. There were various pressing debts due from the estate which 
had to be paid off. To clear off these debts, S applied to the Fund on 
behalf of the minor Ist defendant and obtained a loan by execuling a moit- 
gage deed as the guardian of the Ist defendant. The pre-sing debts were 
discharged out of the amount borrowed [rom the Fund. The evidence 
showed that the plaintiff recognised and adopted this transaction with the 
Fund and made several payments to the Fund not only towards the mort- 
gage but towards share momes. The plaintiff brought the present suit 
for partition, 

Held, (1) that the Fund (3rd defendant) was entitled to a lien or 
charge on the family properties in respect of the amounts utilised for 
family purposes and the plaintiff, who sought partition, was bound to 
submit to the lien, 


(2) that there was no question of ratification of the transaction by 
the plaintiff, as it did not purport to be done for him, . 


(3) that there was no necessity to set aside the release deed within 
the period allowed by law, because the deed itself was treated as cancelled 
by mutual consent and act of parties and, besides, the transaction was 
trom the very start a sham and a pretence. 


V. Radhakrishnayya for P. Krishnamachariar for 
plaintiff. 

V. Varadaraja Mudaliar, P. Venkataramana Rao for 
K. S. Champakesa Atyangar and R. Madanagopala Naidu, 
O. P. Srinivasan, C. Venkatasubbaramayya, V. Sivaprakasu 
Mudaliar, V. Viswanatha Sastri, R. Swaminatha Aiyar and 
N. R. Narasimha Aiyar for defendants. 
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The Court delivered the following 

JUDGMENT :—This is a suit for partition. The plaintiff 
is the elder brother of the Ist defendant who was adjudicated 
an insolvent and whose estate the 2nd defendant the Official 
Assignee represents. The suit is withdrawn against the 4th 
defendant. The other defendants are alienees of various items 
of immovable properties, claiming on the strength of alienations 
made by or on behalf of the Ist defendant. The defendants 
9, 10 and 11 were on their application removed from the record, 
the plaintiff not objecting to that course. 

The plaintiff and the Ist defendant are the sons of one 
Ratnavelu Chetti who died on the 29th of December, 1913. His 
father is Ramaswami Chetti who died in 1895. A deed of 
release (also termed partition deed) was executed on the 
30th of August, 1911 by the plaintiff. The joint family pro- 
perties were valued at Rs. 12,900 and for the plaintiffs one- 
third share amounting to Rs. 4,300, he was given houses 
Nos. 15 and 16, Ramanan Street, Madras. On the same 
date, the plaintiff was made to execute a deed of gift convey- 
ing these properties to his wife who was a minor. The 
plaintiff alleges that this partition deed was a sham and make. 
believe and was not intended to take effect. At the time this 
release deed was executed the plaintiff had just attained major- 
ity. As I have said, Ratnavelu died on 29th December, 1913, 
that is about two years after the execution of this deed. 
Nagappa his other son was then a minor. He attained 
majority on 25th July, 1918. An agreement was then exe- 
cuted on the 9th December, 1918 between the two brothers 
who agreed notwithstanding the release deed to treat the whole 
property as joint family property. In pursuance of this 
agreement, a trust deed was executed on the 22nd of Decem- 
ber, 1918 in favour of their maternal uncle one Singaram 
Chetti (now dead) who was requested to take possession of the 
properties and sell such of them as were necessary, pay off the 
debts and divide the residue in accordance with the agreement 
I have referred to, in equal shares between the two brothers, 
the plaintiff and the Ist defendant. If these two documents 
of the 9th and 27th December 1918 are valid and genuine, the 
plaintiff’s case is unanswerable, but it is urged for the Ist 
defendant that he did not execute them of his own free will 
and should therefore be disregarded. 

From what I have said, it will appear that while the plain- 
tiff attacks the deed of 30th August, 1911 as a sham and a pre- 
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tence, the 1st defendant impeaches the agreement and the trust 
deed of 1918 as inoperative and of no force. To start with, 
we find that the release deed of 1911 was by mutual consent 
treated by the later documents of 1918 as a transaction not 
binding on the plaintiff. 

Having made these preliminary observations, I shall pro- 
ceed to state and discuss the facts. i 

Ramaswami Chetti, the plaintiff's grandfather, was carry- 
ing on a trade in rice and died possessed of properties of some 
value. ~The trade was continued by Ratnavelu, his son. who 
apparently prospered. The plaintiff on the eve of his attain- 
ing majority showed himself a dissolute young boy. He be- 
gan to execute bonds for large sums for petty amounts received. 
The father thought that his son would meet with the fate, 
which so often overtakes boys of rich families in this City, and 
accordingly he became disturbed and tried to find means to 
avert the disaster. A suit had already been filed against the 
boy in the Court of Small Causes and a plea was taken on his 
behalf that he was a minor at the time he passed the bond. The 
Judge upheld that plea and dismissed the suit. This was not 
a solitary instance, for Mariappa Naicker, the old clerk of the 
family, has deposed that the plaintiff had executed bonds in 
favour of about five other persons at that time. The father 
was no doubt able to circumvent one money-lender but it was 
impossible to take a hopeful view in respect of other claims 
which might be forthcoming. The plaintiff had become a 
major and the plea of minority could not safely be relied on. 
In these circumstances, the father desired that the property 
should be put out of the reach of the plaintiff’s creditors and the 
release deed of 1911 was accordingly brought into existence. 
But the plaintiff could not be trusted even with a fraction of the 
family property and it was therefore resolved to settle even the 
little that was allotted to him upon his young wife. In fact, 


At was necessary to save the plaintiff from himself and this step 


was in the circumstances considered desirable and prudent. 
These facts are spoken to by the plaintiff (pp. 2 and 19) and by 
Mariappa Naicker (p. 99). 

[Here as elsewhere in this judgment I shall economise 
space by merely giving reference to the pages of the transcript 
of the oral evidence. | 

There is some little variation between the plaintiff and 
Mariappa Naicker, but, in my opinion, it is immaterial. The 
evidence stands uncontradicted and there can be no doubt that 
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the release deed was executed in the circumstances I have 
mentioned. A few months after the release deed the father Ratna- 
velu wanted to raise a loan from the 3rd defendant the Mylapore 
Fund. On the 10th of May, 1912 he executed a mortgage in 
its favour both for himself and as guardian of his minor son the 
Ist defendant and raised a sum of Rs. 12,000. The Fund, 
of course, would not lend the money unless satisfied that the 
plaintiff had no interest in the properties. He was therefore 
made to pass a letter to the Fund dated the 11th May, 1912 in 


which he referred to the partition with his father and stated 


he had no claim to the latter’s property. 

The question that has to be decided is was it intended to 
send the plaintiff out, stripped of all property or was the object 
to ward off trouble and to save the estate from the inroads of 
creditors? 


thus: 

I have come to the clear conclusion that the plaintiff is en- 
titled as a member of the joint family to a half share in the suit 
properties. As the claim of the defendants 5, 6 and 7 is 
against what may be found to be the Ist defendant’s interest 
only, it follows that in this suit for partition they can get no re- 
lief as they do not profess that their debts are binding on the 
family. On my finding, this position is conceded and I fur- 
ther understand that there is another suit in which they or some 
of them are pursuing their remedy against the 1st defendant. 
This disposes of defendants 5, 6, 7 and the absent defendant 
No. 8. As I have stated in the opening paragraph of my 
judgment the suit is withdrawn against the 4th defendant and 
is dismissed as against him without costs, as no costs are claimed. 
The only defendant whose case, it now remains to deal 
with, is the 3rd defendant (the Mylapore Fund). So far as 
its case is concerned, it requires a separate treatment in view of 
the case put forward and contentions urged for it. As in the 
course of the argument the expression ‘equitable considerations’ 
was freely used and as there is nothing more misleading than 
this term when its precise connotation with reference to proved 
facts is not kept in view, I shall try to analyse and set forth the 
facts bearing upon this portion of the case. As I have already said. 
the plaintiff executed a release deed in favour of his father on 
the 30th of August, 1911 and the latter on the 10th of May, 
1912 borrowed money from the Mylapore Fund executing a 
mortgage in its favour. At the time of this mortgage the 


His Lordship next discusses the evidence and continues 


Sobbaoya 
Chetty 


Vv, 
Nagappa 
Chetty. 


316 THE MADRAS LAW JOURNAL REPORTS [ VOL. 


plaintiff, as I have said, passed a letter to the Fund dated 
the 11th May, 1912 disclaiming any interest in the property. 
After the death of Ratnavelu, Subbaroya took possession of the 
family properties and managed them as if there had been no 
release at all. I have referred to these various acts of manage- 
ment and it is not necessary to refer to them again. In 1916 
the plaintiff wrote to the Mylapore Fund requesting it to trans- 
fer in his favour the shares standing in the name of his father. 
The Fund in reply called upon the plaintiff to produce the parti. 
tion deed of 1911. At that juncture Subbaroya wrote to the 
Fund a letter the contents of which are very important. Ffe 
wrote to say that the partition with his father was effected for 
ulterior purposes and that it was not binding upon him and re- 
quested the Fund to recognise him and his brother as persons 
legitimately entitled to the shares in question. The Fund on 
the 7th of September, 1916 replied stating that Subbaroya’s 
request could not be complied with as he had become divided 
from his father. The matter was allowed td drop at this stage 
and nothing further was done. 

` In the meantime it was found that there were various debts 
due from the estate which had to be paid off. Monies were 
due on promissory notes executed by Ratnavelu to one Seshadri 
Aiyangar to whom I have already referred, whose debts were 
kept alive by payments of interest by Subbaroya in the course of 
his management. Now, this Seshadri Aiyangar filec a suit in 
the High Court against the plaintiff as well as Nagappa. An 
amount was also due to one Venkatesam Chetti (already referred 
to) in whose favour the father had executed a promissory note. 
Towards this debt also Subbaroya had made a payment and 
there was still a balance due. There was a third creditor, 
Ammakannu Ammal, from whom also the father had borrowed 
an amount. These were the various sums then due, not to 
speak of some amount which was owing to the Mylapore Fund 
itself. It became imperative to pay off these debts. The 
question was, how was the money to be found? The title 
put forward by Subbaroya, the Fund refused to recognise and 
it was obvious that Subbaroya could raise no money from that 
source. But money was wanted. The mother of the plain- 
tiff and Nagappa had died and their nearest relation was their 
maternal uncle, Singaram. This man now came forward pro- 
fessing to be the natural guardian of the minor Nagappa. We 
must look at the position of affairs as they appeared to be at 
that tinfe. The title set up by the plaintiff was adverse to that 
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of Nagappa and in the latter’s interests an independent and 
disinterested guardian was necessary. There can be no ques- 
tion that Singaram answered this description. He wrote to 
the Fund on 3rd June, 1917 setting up the exclusive right of 
Nagappa and asking for the transfer of shares in his name. 
The Fund informed Singaram on 25th June, 1917 that the trans- 
fer was accordingly effected. Now, Singaram negotiated with 
the Fund for a loan and as under the rules of the Fund the 
borrower must take a certain number of shares, 170 shares were 
taken and an application was made for a loan of Rs.17,000. 
The shares were taken in the name of the minor, the applica- 
tion was made in his name and eventually a mortgage deed was 
executed on the 9th of October, 1917 by Singaram acting as the 
guardian of Nagappa. To the extent to which it is proved 
that the money borrowed was applied for the minor’s purposes, 
the transaction would be clearly binding on him. It signifies 
little whether Singaram was his de facto or de jure guardian. 
Subbaroya as I have said was incompetent to act for the minor. 
What was presumably the minor’s exclusive property was threat- 
ened and it was highly necessary that some steps should be taken 
to preserve that property. Those interested in the minor 
would be failing in their duty if they allowed Subbaroya to act 
upon the footing that the minor was entitled only to a moiety. 
In these circumstances I regard that Nagappa is bound by the 
act of Singaram and the only question is, how much of the 
Rs. 17,000 raised from the Fund was really utilised for pur- 
poses connected with this estate? So far I find no difficulty, 
but the really important question is, is the plaintiff bound by 
this transaction? It is idle to suggest as against him that he 
was not really managing the property but he found himself in 
a position of great difficulty. He did not wish to abandon his 
right based on a status of non-division. But how was the 
money to be raised? Singaram came forward and was prepared 
to get an advance by putting forward Nagappa’s exclusive title. 
Subbaroya was equally anxious to get the money and if it could 
be got without his sacrifice of his own interests he was prepared 
to take it and benefit by it. He was careful not to make any 
statement which would jeopardise his own right and I may 
state in this connection that the argument that the facts raise an 
estoppel.as against him is absolutely untenable. Every ele- 
ment requisite for estoppel was wanting. Far from mislead- 
ing the Fund, he stated to it in unequivocal terms that he claimed 
a tight in the property. To return to the main point, I énter- 
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tain not the slightest doubt that Subbaroya was aware of these 
negotiations, that he took an active part in them, that he utilised 
the money when it was actually raised and in every possible way 
recognised and adopted the transaction after it was entered into. 
We must for this purpose look at the act of Singaram as if it was 
the act of Nagappa himself. One part owner then having in 
truth a joint interest but believing himself to be solely entitled, 
makes disbursements for the preservation of the estate. The 
other part owner acquiesces in the laying out of the money and 
in the creation of the charge knowing full well that these acts 
were necessary for the preservation of the estate. On a care- 
ful consideration of the evidence I am prepared to record this 
finding on the facts proved, nay more; I am even prepared to 
infer from the circumstances a request (expressed request is 
quite as good as an implied request) by Subbaroya that ihe loan 
should be raised and the charge created. The Fund paid to the 
various creditors of the estate the amounts due to them. The 
debt due to Seshadri Aiyangar was inter alia paid off and his 
suit was withdrawn. It is unnecessary to refer to the exhibits 
bearing on this question as these facts are not disputed. There 
is, however, a very important fact which must be noticed. (I say 
important, because this is brought home to the plaintiff hy a 
writing signed by him.) When the Fund paid off the debt 
due to Venkatesam Chetti soon after the mortgage in question, 
he made an endorsement on the back of his promissory note 
stating that he received the sum from the Fund and that the 
promissory note was thus cancelled. This endorsement, the 
plaintiff himself attested and this fact of course must be 
emphasised in this connection. What is even more, from the 
date of the mortgage onwards Subbaroya recognised and adopt- 
ed the transaction. He made several payments to the Fund 
not only towards the mortgage but toward share monies. In 1919 
he paid three sums of Rs. 600, Rs. 246-63 and Rs. 241-12-0 
and again in 1922 he paid three sums each of Rs. 500. 
These are by no means the only payments made by him, for 
from almost the date of the mortgage, several sums were paid 
for interest to the Fund and it is not pretended that anybody 
else was interested in making these payments. Nagappa was 
not in a position to make, for he was a minor and further never 
attended to business. ` Singaram did not make them, for he 
really never managed the property and never got into his hands 
monies of the estate. The payments to which I have referred 
are pfoved by the books of the plaintiff himself who has not 
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been able to produce all the books relating to the business or the 
estate and’ if they had been produced, for every payment appear- 
ing in the books of the Fund, there would be found (I have 
not the slightest doubt) a corresponding entry in the books of 
Subbaroya. ; ; 

Mr. Radhakrishnaiya has argued that at the best N agappa 
may have a personal right of contribution as against the plain- 
tiff, but the charge on the property cannot be supported so far 
as he is concerned. To deal with this argument properly, it 
has become necessary to review the facts at some length. Now 
that I have discussed the evidence and stated my findings, I 
shall proceed to consider what the correct legal position is. 
There are two cases which I regard as extremely valuable and 
instructive. The first of them is Leslie v. French (1). In 
that case Fry, L. J., dealing with the cases where a lien arises 
in favour of a person making a payment, observes that generally 
the right to contribution is a personal right and the remedy is a 
personal remedy and mentions an exception to this general rule, 
that is, where a relief is sought by a party, he cannot obtain that 
relief unless he accepts a lien in respect of his share of the 
disbursements made. Fry, L. J., had to recognise the excep- 
tion on account of the cases where a Court of Equity refused to 
grant partition to one co-tenant except upon the condition of 
his submitting to a lien for the expenditure made by the other 
co-tenant in respect of the property. Swan v. Swan (2) cited 
in the judgment is an instance of this kind. According to this 
principle, the plaintiff, who in the present case seeks partition, is 
bound to submit to the lien. 

Apart from this, can a part-owner generally claim lien for 
payments made as against the other part-owner? Fry, L. J., 
thinks that except by contract he cannot acquire such a right. It 
is unnecessary in the present case to consider whether this rule 
is absolute or subject to any qualification. I shall content my- 
self with saying that Story states the law somewhat differently 
in the following passage: “Another species of lien is that 
which results to one joint owner of a real estate, or other joint 
property, from repairs and improvements made upon such pro- 
perty for the joint benefit, and for disbursements touching the 
same. This lien, as we shall presently see, sometimes arise3 
from a contract, express or implied, between the parties, and 
sometimes it is created by Courts of Equity, upon mere princi- 
ples of general justice, especially where any relief is sought by 
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the party who ought to pay his proportion of the money expend- 
ed in such repairs and improvements.” (Story- on Equity, 
(1920) 3rd Eng. Edn., p. 521.) 

This passage does not confine the lien as between joint 
owners to cases of a contract merely; on the other hand, it ex- 
pressly recognises a lien created upon principles of natural jus- 
tice. In the present case I do not propose to base my judg- 
ment upon general equity adverted to by Story as the plaintiff’s 
liability becomes established even upon the narrower ground 
recognised by Fry, L. J., and referred to in the last clause of 
the passage which-I have extracted from Story. 

I have now dealt with one case where Courts of Equity 
support a claim to lien. There are other circumstances which 
may give rise toa lien. Fry, L. J., in the case I have cited 
‘points out that a person may become entitled to a lien on the 
ground of the acquiescence of the other persons interested in 
the property. This principle is amplified and stated with 
great lucidity in Falcke v. Scottish Imperial Insurance Com- 
pany (3), this being’ the second of the two cases to which 1 have 


“referred as throwing valuable light upon the subject. It is 


a decision of the Court of Appeal and one of the judgments in 
that case again is that of Fry, L. J. Before a lien can be 
supported on the ground of acquiescence, two ingredients must 
co-exist. First, it must be shown that the man making the 
payment was under a mistake with regard to the title which he 
had in the property and believed himself to have a larger title 
than he had; and secondly, it must be shown that the real owner 
knowing his own title and also knowing the other’s mistaken 
belief in his supposed title had lain by while the latter was laving 
out the money. This principle clearly applies to the facts of 
the case as I have found. It may be noted that this is not a 
rule which is confined in its operation to joint owners but may 
be invoked in favour of any stranger who expends labour or 
money with a view of saving or benefiting the property or the 
goods of another. 

There is a further and a third ground on which a claim to 
lien may be successfully based. That is referred to in the judg- 
ments of Cotton, L. J., and Bowen; L. J., in Fakke v. Scottish 
Imperial Insurance Company (3) which I have already cited. 
If a stranger does work upon, or makes a payment in respect 
of, a property belonging to another without request, he gets no 
lien on the property for the work done or money expended. But 
~ a ay A Ch. Dn. 2 oo 


Lut | THE MADRAS LAW JOURNAL REPORTS. 321 


a claim may be based upon a contract to repay or to give a lien. 
Under the Common Law, without such a contract being found, 
no claim can be successfully advanced. Cotton, L. J.. says 
in his judgment : 

“Jf here, there had been circumstances to lead to the conclusion 
that there was a request by Falcke that thie premium should be parl by 
Emanuel, then there would be a claim against Falcke or his representa- 
tive for the money, and I do not say that there might not be a lien on 
the policy.” 

This right to lien, apart from the personal right, is refer- 
red to both in the judgments of Cotton, L. J., and Bowen, L. J. 
Then what I consider to be of the utmost importance as having 
a bearing on the present case is enunciated in the same judg- 
ments. The principle may be put in the words of. Cotton, 
Leg: i 

k thınk that in a case of this sort, when money is paid in order to 
keep alive property which belongs to another, a request to mage that pay- 
ment might be implied from slight circumstances.” 

This is after all not a rule of law but a valuable rule of 
guidance in approaching and valuing the evidence in a case. 
This is based upon natural justice and the reason of ihe ching 
and the present case is eminently one where this rule may be 
usefully applied. I shall now sum up the three grounds. -m 
law, which I find are material in the circumstances, on which a 
claim to lien may be supported. l 

` (1) A joint owner who comes to Court seeking a 
relief cannot obtain that relief unless he submits to a lien for 
his share of the money expended, which sum, the other owner 
has a right to recover, by way of contribution. 

(2) Independent of joint ownership, a stranger ex- 
pending labour or money upon the property of another is enti- 
tled to repayment as well as a lien, provided circumstances 
exist from which, what is known as acquiescence in law, can be 
inferred. In this connection I may quote another passage 
from the judgment of Cotton, L. J. (3): 

“It is very true that if a man who has a title to jropetiy sees 
another expending money upon it in the erroneous belief that he has a 
title to it when in fact he has no title to it, there isan 
important doctrine of Equity which will prevent the real owner 
from insisting on his title so as to deprive the person who was acting bn 
the supposition of his own title: of the benefit of his expenditure.” 


(3) Independent again of joint ownership, when a: 


stranger expends money or labour upon the property of an- 
other, a claim to repayment as well as lien will be supported, 
l 1886) at 


R—4} 


Subbaroye 
ate 


N aopa 
Chetty. 
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provided there are circumstances to lead to the conclusion that 
there was a request, and in this connection it must be remen:per- 
ed that such a request, as a question of evidence, will be 
implied or inferred from circumstances however slight. 

On the facts of this case I am satisfied that the charge 
can be supported on all the three grounds I have mentioned. Ii 
Nagappa can enforce the charge against the plaintiff, the rund 
by subrogation to that right can equally enforce it. This 
right of subrogation is generally recognised. The real diff- 
culty is in deciding whether the party who made the disburse- 
ments can create a lien, or is entitled to it. If the question is 
answered’ in his favour, the right of the man who advanced the 
moneys to stand in the shoes of the former clearly and neces- 
sarily follows. 

I may mention that, in the course of the trial, I gave rul- 
ing disallowing questions directed to show that Subbaroya rati- 
fied the transaction. For, on the facts of this case, it is im- 
possible even to-conceive of a case of ratification. As Bowen, 
L. J., observes in Falcke v. Scottish Imperial Insurance 
Company (3) already referred to: 

“There is no stich thing in law as adopting or ratifying anything 
except where there is the sanctioning of an act professedly done on your 
hehalf in such a sense as to make you liable for it. A man can ratify that 
which purports to be done for him, but he cannot ratify a thing which pur- 


ports to be done for somebody else. Ratification only takes effect in 
law from its being equivalent to a previous authority. ' 


In the view I have taken it is unnecessary to refer in any 
detail to the various cases cited to me in the very learned and 
elaborate arguments on this point of Mr. Radhakrishnayva 
tor the plaintiff and of Mr. Venkataramana Rao for the Fund. 
I may however briefly notice three of the Several cases which 
were cited for the plaintiff. es 

In Nathu Piraji v. Balwantrao (4) and Amman 
Amal v. Ramaswams Naidu (5) there was no question of 
joint ownership, or of acquiescence, or of implied request. 
These authorities cannot be of much assistance in deciding on 
the facts of the present case. Next, Balwant Singh v. Clancy 
(6) has been strongly relied on for the plaintiff. I have very 
carefully read the judgment of the Privy Council and I 
cannot say that the question that is now raised was considered by 
their mah 


comes \ 34Ch. D 234 at (1903) IL R 27 B 300. | 
5, (1918) Baa 
°° 6. (1912)I L RMA MH: BML 18 (POC). 
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Another question has been raised by the defence, namely, 
that the suit is barred by limitation. The argument was put 
in this way: Subbaroya ought to have brought a suit to set 
aside the document of 1911 within the period allowed by the law. 
He did not do so and, therefore, this suit is barred. There 
are two obvious answers. In the first place, there was no need 
to get the document set aside by a Court, as, by mutual con- 
sent and act of parties, that document was treated as cancelled. 
In supersession of that document, an agreement to divide the 
property and a trust deed were executed in 1917. Whena 
party obtaining an advantage under a document voluntarily 
chooses to treat it as inoperative and of no effect, it is whollv 
unnecessary to come to a Court seeking an idle relief. Second- 
ly, the case cited by Mr. Radhakrishnayya,Petherperumal Chetty 
v. Muniandy Serva; (7) directly applies. The tran- 
saction was from the very start a sham and a pre 
tence and there is no need to get such a tran- 
saction formally set aside. I may point out that there is no 
evidence that any creditor was defeated asa result of this 
release deed. Even a contention to this effect has not been 
advanced. This objection is therefore overruled. 


Then it is said that the plaintiff has included in his plaint 
a prayer for a declaration that the various alienations made by 
Nagappa are not binding upon the plaintiffs interest. It is 
contended that the suit is barred by limitation as the relief 
claimed is such a declaration. This objection is again untena- 
ble. If the plaintiff seeks to get rid of his own acts, no doubt 
he must first get the transactions set aside. But the plaintiff 
was no party to these alienations, and it is indifferent to him 
whether the deeds are cancelled or not. The prayer regard- 
ing declaration is, in the circumstances, absolutely meaningless 
and may be disregarded. It must be noted that the alienations 


complained against were not only made by a junior member 


of the family but were made by him in denial of the plaintiff s 
right. The suit is really and substantially one for partition of 
joint family property and the rules of this Court make it in- 
cumbent upon the plaintiff in such an action to implead the 
alienees where the alienations are not admitted by him to be 
binding upon the family. (See R. 421 of the Original Sidc 
Rules.) It cannot be disputed that the suit regarded as a suit 
for partition, which in truth it is, is not barred by limitation. 


7. (198) IL R35 C551 :18M LJ 277 (PC). 
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This ground also fails. I must therefore hold that the suit is 
not barred. 


Lastly remains the question out of the Rs. 17,000 raised 
from the Fund, how much was utilised for family purposes? 
The following valid payments have been proved :— 


1. Rs. 2,653 5 2, balance due to the Fund on the old 
debt of 1912. 


2. „ 6,400 0 O paid to Seshadri Aiyangar. 

3. ,, 3,764 8 3 paid to Venkatesam Chetti. 

4. ,, 3,030 0 0 paid to Ammakannu Ammal. 
Rs. 15,847 13 5 


The balance of Rs. 1,152-7-0 was paid by the Fund in cash 
to Singaram. It has not been shown that this sum was utilised 
for the benefit either of the plaintiff or the lst defendant. In- 
deed, no attempt has been made to show as to what was done 
with this balance. I must therefore hold the Fund to he en- 
titled to Rs. 15,847-13-5 and interest thereon less payments 
made. 


What then is the decree to be passed in the case? On my 
findings. the plaintiff will be entitled to a preliminary decree 
for parfition and I pass that decree accordingly. I make a 
declaration that the only debt binding upon the family is that due 
to the Mylapore Fund, the 3rd defendant. Before the pro- 
perties are partitioned I direct that this debt shall be paid off. 
There is no dispute that the plaintiff and the 1st defendant are 
each entitled to a half. 


As regards costs, my decision is that the plaintiff shall re- 
cover the full costs of the suit (less the hearing fee paid for the 
last five days of hearing) from the lst, the 2nd, the 5th, the Sth, 
and the 7th defendants in the following proportion: From the 
7th defendant 4, from the 1st and 2nd defendants 1/3 of the 
balance, from the 5th defendant similarly 1]3 and from the 6th 
defendant also 1/3. I allow the plaintiff two vakils’ fees. I 
do not propose to award costs to the Fund although it has sub- 
stantially succeeded in the suit. My reason is, that much of 
my time has been wasted by necessary contentions on its behalf 
being raised only at a late stage of the trial. As a matter of 
indulgence I allowed Mr. Venkataramana Rao to appear at that 


stage and argut the points. 
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The case is referred to the Official Referee for effecting a 
division of the properties in accordance with this judgment. 
NoD; Swit decreed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 
PRESENT :—ViIscouNT DUNEDIN, Lorp SHAW AND LORD 
SINHA. 
Abdul Wahab Khan ... Appellant*® (Defendant) 
v. 
Tilakdhari Lal and others ... Respondents (Plawstiffs). 

Hindu Low—Jotnt family—Formal partition or arrangement merely for 
convenience of managemeni—Separation tn mess and residence, and exchus- 
we collection of rent for over 40 years. 

Three brothers, members of a joint Hindu Dayabhaga family, sepa- 
rated in food and residence more than forty years ago, and an arrange- 
ment was then come to, whereby possession of the lands was distributed 
between them, and the lands were thenceforth in the separate and exclusive 
possession of each of the three co-sharers, who separately collected the 
Tents according to their respective shares. The question being now raised 
whether this was merely for convenience of Management or in pursuance 
of a formal partition of the estate, the Judicial Committee held, on the 
facts (differing from the High Court) that the arrangement for the exclus- 


ive collection of rent, etc, proved that there had been a formal partition 
between the parties. 


Judgment of the High Court reversed. 

Appeal (No. 45 of 1926) from a judgment and decree of 
the High Court, Patna (Sir Dawson Miller, Chief Justice and 
Mr. Justice Foster), dated the 6th March, 1925, which reversed 
a decree of the Subordinate Judge of Monghyr, dated the 28th 
April, 1921, dismissing the plaintiff’s suit for partition. _ 

The facts are stated in the judgment of the Judicial Com- 
mittee. The case in the Court below is reported in 89 I. C. 
913 and A I R 1926 Patna 112. a 

De Gruyther, K. C., and Dube for appellant. 

Lowndes, K. C., and Ratkes for respondents. 

4th July, 1927. The Judgment of their Lordships was 
delivered by 

Lord StnHa.—This is an appeal from a decree of the 
High Court of Judicature at Patna, dated the 6th March, 1925, 
reversing a decree of the Subordinate Judge of Monghyr, dated 
the 28th April, 1921. 

That decree dismissed a suit brought by the plaintiff, Tilak- 
dhari Lal (now respondent), against the defendant, Abdul 


A 


P, C. 





åbdul 
Wahab Khan 


v, 
Tiuakdhail 
Lal. 


Stnha. 
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Wahab Khan, and others, for partition of an estate comprising 
the villages of Tetulia, Hardia, Belhanda and Dhamhare. and 
bearing Tauzi No. 4920 on the rent roll of the Collector of 
Monghyr. The High Court decreed partition. 

That estate had originally formed part of a larger estate 
named Tappa Chautham, and received its separate Tauzi 
No. 4920 when carved out of the parent estate more than forty 
years ago. At that time its proprietors were Hansraj Singh, 
Bhukhan Singh and Totaram Singh, who formed a joint Hindu 
family. 

These three persons separated in board and residence in or 
about 1876, and either then or afterwards separate accounts 
were opened for each of their shares in the estate Tauzi 
No. 4920 under Act XI of 1859. The estate, however, was 
not partitioned under the Estates Partition Act, but the princi- 
pal defendant (Abdul Wahab Khan) alleged that there was an 
amicable partition between the parties of the lands comprised 
in the said villages whereby (1) some of the lands were thence- 
forth in the separate and exclusive possession of each of the 
three co-sharers, who separately collected the rents from the ten- 
ants of those lands, (2) in respect of some others they collected 
the rents each according to his share, and (3) some waste or 
uncultivated lands held jointly. 

On the 15th May, 1888, Ram Kishun Singh, the son of 
Hansraj Singh (then deceased), sold to one Nawab Khan a 
three-annas share in the estate out of his one-third share of 
5 annas 14 gundas 6 dants, and thereafter Nawab Khan had a 
separate account opened in the Collectorate in respect of his 
purchase. 

Plaintiff, Tilakdhari Lal, for himself and his deceased brothers, 
also purchased, by a series of sale deeds from different co-sharers 
in Tauzi No. 4920 shares which in the aggregate amounted to 
7 annas 2 cowries 54 dants, and in respect of which also a sepa- 
rate account in the Collectorate was opened. 

He thereafter applied to the Collector for a partition of the 
estate No. 4920 under the Estates Partition Act, but that 
application was opposed by Nawab Khan, and the Revenue 
authorities finally rejected it on the 3rd April, 1919. 

The plaintiff filed this suit for a partition of all the lands 
comprised in the said four villages by the Civil Court on the 
14th January, | 1920, against all the proprietors of estate No.4920, 
Such partition "would leave the estate an entire unit quo ad the 
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Revenue authorities, but would nevertheless be binding as be- 
tween the co-sharers themselves. 

The principal contending defendant was Nawab Khan's 
son and representative (now appellant), whose estate is under 
the Court of Wards; and on his behalf the suit was resisted 
on the ground that all the lands, with the exception of a small 
quantity of waste or uncultivable lands, had been partitioned 
amicably between the parties twice before, once as between the 
three original proprietors, when each branch divided the lands 
(with the exception above named) into three several shares, 
and once again as between himself and his vendor. 

It is the first partition which is important, as the second 
depends on the first. . The material issues on the pleadings 
were: — ‘7 i ON gg 

(1) Whether the suit is barred by limitation. 
(2) Whether there has been a private partition. 

The Subordinate Judge found in favour of the defendant 
on both issues, and, inasmuch as the suit was for the partition 
of the whole of the lands, and not merely of the undivided 
waste, dismissed the plaintiff’s suit. 2 

On appeal to the High Court this decision was reversed on 
the ground that the alleged partitions were not proved and that 
there had been no such adverse possession as could create a 
separate title in favour of the defendant. ee ee 

Their Lordships have therefore found it necessary to 
consider the whole of the evidence, both oral and documentary. 

It is an undisputed fact that more than forty years ago. 
when the family separated in food and residence, some arrange- 
ment was come to between Hansraj Singh and his brothers 
whereby possession of by far the larger portion of the lands 
was distributed between them. With regard to some, it:was 
arranged that the rents should be collected separately accord- 
ing to their respective shares; with regard to others, that they 
should be in the exclusive possession of each cO-proprietor. 
The plaintiff alleges that this was merely for convenience of 
Management. The defendant asserts that it was in pursuance 
of a formal partition. E 

The learned Chief Justice of the Patna High Court was of 
opinion that the present state of affairs may quite possibly be 
explained on either hypothesis, but he considered that certain 
facts pointed strongly to the absence of any formal partition 
having taken place, in particular the absence of any deed, docu- 


ment or writing in connection with such partition. 


P.C. 


Abdul 
Wahab Khan 
y. 
Tilakdharl 
Lal. 


Lord 
Shba. 


P. C. 
Abdul 
Wahab Khan 


r. 
Tilakdbari 
Lal. 
Lord 
Sinha, 


328 THE MADRAS LAW JOURNAL REPORTS. | VOL. 


That, no doubt, is an important fact to bear in mind. It 
has also been urged before this Board that the plots of land 
which are in the exclusive possession of the proprietors are des- 
cribed in rent receipts and zamindari papers as Ramat, which 
tends to show that they may have been taken without any formal 
division. But, on the other hand, there are other undisputed 
facts which point so strongly in the opposite direction that 
their Lordships have come to the conclusion that such oral 
evidence as there is in support of a formal partition was rightly 
accepted as correct by the Subordinate Judge. 

These facts are:— 

(1) That the rents for definite and specific plots of 
land have been paid exclusively to the several proprietors for so 
long a period without dispute and without any subsequent adjust- 
ment or distribution; 

(2) That there has been not only this appropriation of 
rents for separate plots, but when some of these were compul- 
sorily acquired for a railway in 1903 under the Land Acquisi- 
tion Act, the compensation monies were separately paid and 
appropriated by the separate proprietors who had been previously 
collecting the rents in respect of those lands; 

(3) When a Record of Rights was prepared of these 
villages under the Bengal Tenancy Act and finally published in 
1903, the plots referred to in (1) and (2) were recorded as be- 
ing the separate property of their respective landlords, with- 
out any dispute or controversy on the part of the others; and 

(4) The very appearance of these separated holdings, 
i.e., the plots from which rents are collected exclusively, on the 
map prepared for the purposes of this case, which lie not in 
three compact blocks but in many cases isolated and scattered, 
seems to negative the theory that the arrangement for. exclusive 
collection of rent was for convenience of management. 

For these reasons their Lordships will humbly advise His 
Majesty that the judgment of the High Court should be set 
aside and the judgment of the first Court restored, with costs in 
both Courts and the costs of this appeal. This will be with- 
out prejudice to the right of the plaintiff to sue for partition of 
the lands which are admittedly still undivided. 

Solicitor for appellant : H. S. L. Polak. 

Solicitors for respondents : Watkins & Hunter. 

K. J.R. Appeal allowed. 


7 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—SıR Murray Coutrs-Trotrer, KI., Chief 
Justice AND Mr. JUSTICE WALLACE. 
Sri Rajah Rao Venkatakumara 
Mahipathi Surya Rao Bahadur l 
Varu, Maharaja of Pithapuram bois A ppellant™ 
v. 
Sri Rajah Rao Venkata Mahi- 
pathi Gangadhara Rama Rao 
Bahadur Sans Respondent. 

Letters Patent (Madras), cl 15—Sudgment—Leave to sue—Order 
yrantuig or refusing to revoke grant ex parte—lf and when a mdgment 
-—A ppealadbuuy of. 

The grant of leave to sue 18 a judgment within the meaning of cl. {5 
ol the Letters Patent, if the order has finally shut out the defendant from 
pleading or being heard on the question that the suit should have been 
dismissed on the point of jurisdiction, if, in other words, the refusal to 
dismiss the suit is in effect a final judgment against a dismissal of the 
suit on the ground of jurisdiction. But if the question of the jurisdiction 
of the Court to entertain the suit is still open for decision at the trial of 
the sut, then the order granting leave to sue or refusing to revoke an 
order granting leave to sue is not of a final nature and would not be a 
judgment. ae 

Where leave of Court was obtained under clause 12 of the Letters 
Patent on the footing that part of the property sued for was situated with- 
in the local limits of the original jurisdiction of the High Court, 

Held that the defendant was not thereby prechuded from showing at the 
trial that the inclusion of a particular item of property, which alone would 
give jurisdiction to the Court, was not bona fide, and that the Court had 
therefore really no jurisdiction to entertain the suit. 

Held frrther that the order refusing to revoke leave granted ex parle 
in such a case was not a judgment within cl. 15, and that no appeal lay 
against it. 


On appeal from the judgment of the Hon’ble Mr. Justice ° 


Srinivasa Aiyangar dated the 6th May, 1926 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 242 of 1926. 

The facts giving rise to this appeal are as follow :— 

This suit was instituted by the eldest son of the adopted son of 
the late Rajah of Pithapuram against the defendant, the present 
Maharaja of Pithapuram, the aurasa son of the late Rajah. On the 
death of the late Rajah of Pithapuram the adopted son filed a suit 
O. S. No. 6 of 1891 on the file of the District Court of Godavari for 
recovery of the zemindari properties denying the sonship of the 
present defendant and impugning the wills made by the late Rajah 
in his favour. The High Court and Privy Council negatived his 
claim, upholding the title of the defendant on the.basis of the 
a i ’ . o. 510 1926. 4th May, 
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wills of the late Rajah and expressly refrained from discussing 
the question of the aurasa sonship of the defendant as thal would 
be a waste of time of the Courts and needless expense to the par- 
ties. The case is reported in (1896) I L R 20 M 167 :6MLJ 218 
and (1899), I LR 22 M 383 :LR265IA8 :9M LJ Suppt. 1 
(P. C.). The adopted son died on 4th April, 1914 and 
this suit was instituted by his eldest son, alleging 
negligence inthe conduct of the suit on the part of 
his father and claiming an independent title on himself va Oth 
April, 1926, on the Original Side of the High Court. The suit 
plaint inckided a claim for the recovery of a house known as 
“Dunmore House,” Teynampet, purchased by the defendant ın 1910 
írom Mrs. Norton and hence it was alleged that part of the cause 
of action arose within the Ordinary Original Civil Jurisdiction of 
the High Court. Leave to sue under cl. 12 of the Letters Patent 
was granted ex parte by V. V. Srinivasa Aiyangar, J., on 6th 
April, 1926, The defendant immediately on hearing of the insti- 
tution of the suit took out a Judge’s summons to show cause why 
the leave granted should not be revoked. When this came on for 
hearing before the same Judge, his Lordship delivered the follow- 
ing judgment dismissing the motion :— 

JUDGMENT :—On this summons taken out on behalf of the 
defendant in this suit, the Maharaja of Pithapuram, the applica- 
tion is made for the revocation by the Court of the leave to insti- 
tute the suit in this Court granted by me originally ex parte 1o the 
plaintiff in the action. 

As intimated by me in the order granting leave I would not 
Fave granted such leave to the plaintiff ex parte had not the applica- 
tion for it been made to me under circumstances capable of being 
regarded as rather extraordinary. It was then stated that in one 
view that date may be regarded as the last day of limitation. 
Though therefore in ordinary circumstances I would have requir- 
ed notice to issue to the intended defendant before granting leave 
in such a case, I granted the leave applied for at the same time 


, intimating that I was doing so in the special ciroumstance of the 


case and more especially in view of the fact that it would be open 
to the defendant to come in afterwards and, if so advised, to apply 
for revocation of the leave. He has apparently been so advised 
and this is the application. 

The plaintiff’s action is mainly for the recovery of possession 
from the defendant of the villages constituting various zemindari 
estates, all in the District of Godavari. Regarding as a suit for 
land as conceded on both sides that it should be, the only immove- 
able property claimed in the plaint and situate within the local 
limits of the ordinary jurisdiction of this Court is the garden aud 
bungalow known as “Dunmore House” in Teynampet. Mr. S. 
Srinivasa Aiyangar for the applicant-defendant no doubt intimated 
that it would be open to him to contend that on a proper construc- 
tion of cl. 12 of the Letters Patent in respect of suits for lands to 
be instituted in this Court the whole of the land should be situated 
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within the local limits. But he intimated he would 
not do gso for the purposes of this application 


in this Court having regard to the interpretation placed ~ 


on the clause in a series of decisions extending over many decades 
and recognised and acted upon by all the Courts in India. That rule 
is that if only part of the land sued for is situate in Madras, the 
suit may be instituted in this Court after obtaining leave. In 
this respect the situation of the land, the subject-matter of 
the suit is no doubt, as pointed out by Mr. S. Srinivasa Aiyangar 
in his learned argument, in the same position as the cause of action 


ior a suit which is not one for land with respect to which “it 


is provided that if only part of the cause of action should have 

arisen in Madras the suit may be instituted with similar leave. With 

regard to the part of the cause.of action which may be alleged to 

have arisen within the local limits of Madras the decisions are all 

uniform and need not be referred to here, which have laid down 

that the part of the cause of action arising in Madras should be a 
material part. 


On this analogy the learned Vakil for the defendant argued 
that in suits for land that part of the land within Madras should 
be a substantial part. That position may easily and in my judg- 
ment must be conceded. There can also be no doubt tnat that 
is the principle on which at any rate this Court has been acting 
in granting or refusing leave to sue in respect of suits for land. 
In the present case out of 197 items of immoveable property claim- 
ed, only one item, namely the “Dunmore House,” is situate in 
Madras and with regard to the value of that one property it may be 
taken to represent only less than one-thirtieth of the whoie. iu this 
view the present case is undoubtedly a fit and proper case in which, 
ordinarily speaking, leave to institute the suit would or should not 
have been granted and therefore a proper case in which the leave 
granted ey parte should be revoked. 


A further contention has also been advanced on behalf oi the 
defendant-applicant. It was argued by Mr. S. Srinivasa Aiyan- 
gar that if in any case it should be found that the inclusion of the 
land situate within the local limits in the claim set forth in the 
plaint by the plaintiff has been not bona fide but only for the pur- 

or ulterior reasons of instituting the suit in Madras then the 
Court would be acting properly if it should refuse leave or revoke 
the leave granted ex parte. I entirely agree with such a conten- 
tion, and as I do so I do not consider it necessary to refer in detail 
to all or even any of the cases cited by him on the point. It is 
a sound and established principle of law that no litigant should Ix 
enabled to invoke the jurisdiction of a Court either by tne inclu- 
sion in the claim of false or fictitious items or of any part of the 
claim which the Court may reasonably regard as included not 
bona fide but only for the purpose of invoking such jurisdiction. 
In the view I have taken of the facts of this case and of the order 
I propose to make it seems to me unnecessary to deal with this 


argument at great length. 
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The plaintiff is the son of the adopted son of the late Maha- 
1aja of Pithapuram and he claims to have succeeded to most of 
the zamindari estates set out in the schedule to the plaint 
on the ground of his having on the death of his father succeeded 
thereto by inheritance. The property known as “Dunmore 
House” was purchased on the 24th of May, 1910, and was not in 
any ofdinary sense of the term part of any of the said estates or 
zamindaries and was admittedly purchased by the defendant pre- 
sumably from and out of the income of the zamandaries. 

The plaintiff’s case is that the defendant has been iu posses- 
sion of the zamindarieg as mere trespasser. The income there- 
fore of the zamindaries in his hands could not conceivably be re- 
garded in any sense as trust monies or monies held in any fiduci- 


`. ary character so as to be capable of being traced and followed in 


any investments that may be made thereof. There are also no 
allegations in the plaint which may even otherwise be regarded as 
sufficient to raise any question of the Dunmore House being an 
accretion to the zamin estate. Mr. T. R. Ramachandra Aliya. 
the learned Vakil for the plaintiff, said that this allegation with 
regard to Dunmore House in the plaint in paragraph 19 is that 
chat it is ‘part of the Pithapuram zamindari as having been an 
accretion to it and that he was going to establish it was a inalter 
merely of evidence and argument and need not be set forth in the 
plaint. It is not possible to agree with such a contention. In 
the absence of any allegation which can be regarded as at any rate, 
reasonably sufficient to raise a triable issue_regarding the Dun- 
more House being an accretion to the Pithapuram zamin, I can- 
‘not possibly hold the inclusion of the claim in respect of Dunmore 
House as bona fide. I feel no doubt whatever in rhy mind that if 
the plaintiff had to institute the suit in the Court of Godavari he 
is not likely at all to have included any claim in respect of Dun- 
more House. I have therefore a very strong suspicion and I have 
practically no doubt whatever in my mind that that property has 
been included in the plaint merely for the purpose of making it 
appear that some portion of the land claimed was situate within 
the jurisdiction and that therefore the plaintiff was entitled with 
léave to institute the suit in this Court. 

_' In ordinary cases where the Court comes to such 1 cunchu- 
sion it would be almost incumbent on the Court to revoke any 
leave to institute a suit that might have been granted ex porte to 
the plaintiff. In the absence therefore of any other circumstances 
I should have had very little hesitation in this case on the present 
application to allow it and revoke the leave. 

Bat there are certain special circumstances in this case which 
also have to be taken into consideration before coming to a deci- 
sion. It is said on behalf of the plaintiff that in one view his 
claim may come to be regarded as barred by the law of limitation 
if the present suit should for any reason not be held to be proper 
‘and: he should be driven to institute a new suit ih respect of the 
ramindaries in the Godavari Court. Mr. S. Srinivasa Aiyangar 
almost persuaded me by his argument that there is really nothing 
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in this apprehension about limitation because on a proper considera- genee 
tion of the allegations in the plaint it is clearly a case which is v. 
either hopelessly barred or one for which there is still a long period Eaa A 
available for filing a suit before it can be barred. If it werc a Mahipathi 
case of a suit filed not in this Court as a Court of Record but in Gangadhara 
any other Court in the country and the plaint could be rerurued ER eg 
for being presented to the proper Court, there might perhaps be ` 
not great harm. Even then, however, questions may arise as re- 
gards the bona fide institution of the suit in this Court. On the 
meagre argument which alone I have heard with regard to the 
question of limitation it is impossible for me to decide definitely 
and I should be loath to do so even if I could. There may afte1 
all be something in the point of view suggested by Mr. T. R. Rama- 
chandra Aiyar for the plaintiff. In any case by my revoking the’ 
leave at present the damage to the plaintiff may turn out to be enor- 
mous and irreparable. He has further paid into this Court as and by 
way of Court-fee nearly Ra12,000. If this Court were not a Court of 
record and if the practice in this Court had been as in other Courts 
to return to the plaintiff the plaint in cases in which it is held 
that the Court has no jurisdiction for being presented to the proper 
Court, I should very probably have had no difficulty in revoking the 
leave or in returning the plaint to be presented to the proper Court. 
But it Has been-the uniform practice of this Court recog- 
nised m considered judgments of learned Judges not to return 
any plaint presented to and filed in this Court. In the event, 
therefore, of my revoking the leave the plaintiff would be certain 
to lose practically the whole of the said amount paid in by him as 
Court-fee in this Court.. But even these considerations, vital 
though they are, are not sufficient to persuade me to refrain from 
making the order of revocation which, I have otherwise come to the 
conclusion, would be a just and proper order to make. But there 
are..two further circumstances on a deep ~~ and~~anxdous———__  __ _ 
consideration of which ‘I have felt constrained to come to the con- 

chision that it is not desirable to make such an order of revocation. 

The first is that even if I should revoke the leave the-suic in this 

Court will not necessarily terminate. The plaintiff, however false or 

frivolous the suit may be, is entitled still to proceed with the present 

suit at any rate limited to the Dunmore House, the property situate 

` within the jurisdiction of this Court. If in spite of the leave 

being revoked the plaintiff should elect to proceed with the suit, 

then the result would be that the defendant will be under a neces- 

sity to suffer not only all the inconveniences on the ground of which 

it is argued on his behalf that the case should not be allowed to be 

tried in this Court but also to face another suit with the same 

scope but only instituted in a different Court with respect to other 

properties. I am satisfied that the defendant cannot properly 

regard this as a convenience. No doubt as a defendant in the action 

he is entitled to put obstacles in the way of the plaintiff pur- 

suing his claim whatever it may be and I conceive that the real 

object of the defendant in pressing the present application is, mainly 

that, if successful the order revoking the leave may operate as a 
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Maharaja of tactical move in the game of litigation and if perchance the plaintiff 
opuram  ghould find himself without any sufficient resource to pay once 
Sri Rajah over again the Court-fee in another Court and that at a higher 
Soe a rea rate the coup de grace may come effectually to be so administered 
a thi Bins 

Gangadhara tO the plaintiff’sattempt altogether. I donot fora moment suggest — 
Rama Rao that the defendant, more especially in such an action, is not 
Bahadur, entitled to have recourse to all available legal means of trying 
to nip it in the bud. But at the same time I am satished that a 
Court is entitled to take into consideration the consequences to 
one of the litigants of revoking the leave granted proving so 

disastrous and out of all proportion. 


The last and the most overwhelming consideration which has 
weighed on my mind with regard to this question is the desirability, 
taking all circumstances into consideration, of such a suit as this 
being tried and disposed of, not by a Subordinate Judge in- the 
mofussal, as in all probability it would have to be, if the leave 
granted should be ‘revoked, but by this Court itself. The magni- 
tude of the interest involved, the difficulty and importance of the 
questions that arise and the nature of the struggle in the litiga- 
tion are to my mind such as would undoubtedly warrant this Court 
in the exercise of its Extraordinary Original Civil Jurisdiction to 
transfer the case, even if orginally instituted in the mofussal, to 
this Court for trial and disposal. 


-I am aware that there has been no established practise with 

regard to the principle on which cases should be transferreu by the 

High Court in its exercise of the Extraordinary Original Civil 

Jurisdiction from Courts in the district to itself. But at the 

same time I am equally aware that many Judges of this Court 

have for even more slender reasons ordered the transfers of cases. ` 

On a careful and anxious consideration of all the circumstances 

and the nature-of the present case I feel quite satisfied that where- 

—~—-——~""- asa trial of the action in this Court-is likely to prove very-reasona- 

bly short, it is bound, if tried elsewhere, to grow-into enormous di- 

mensions and occupy what I might justifiably characterise as an un- 

conscionably long time. When the question is whether I should 

now make an order which might have the result of this litigation 

with all the pomp and circumstance of a zamindari suit protract- 

ed over years, I feel bound to take into consideration in the interests 

of both parties concerned, the possibility, nay the great probability 

of the litigation in this Court being confined within necessary and 

narrow limits and terminated also within a A much shorter 
than may at present be anticipated. 


I have therefore after giving the matter my very careful and 
earnest consideration come to the conclusion that if this suit had 
been filed in the mofussal and an application had been made to me 
for its being transferred to this Court, in the exercise of the Extra- 
ordinary Original Civil Jurisdiction of this Court I should very 
probably have seen my way to make such an order. If su, it is 
clear that now that the suit has been instituted in this Court, I 
do not* feel justified, though I am satisfied that the defendant may 
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otherwise be entitled to such an order, in deciding that in the cir- 
cumstances the case should be tried only in the District of 
Godavari. 

The only grounds on which chiefly, if not solely 1 have been 
asked by the learned vakil for the defendant to revoke the leave 
granted were, that a large number of witnesses to be examined on 
behalf of the defendant with regard to issues of fact which are 
likely to arise for determination are residing only within the limits 
of Godavari District and that having regard to the desirability 
of the Court finally determining the issues of fact secing the chief 
witnesses for itself, it is not desirable that this Couri should be 
seized of the case with the necessary result of requiting all chat 
evidence to be taken on commission; and secondly, that the 
conveniences of the defendant as a zamindar with his numerous 
agencies in or near the zamindari would be in favour of the trial 
being held within the District itself. I do not teel by any 
means persuaded that the latter ground is one, a considcratiou of 
which should really prompt the Court to give effect to it. As 
regards the former ground it ıs undoubtedly desirable that as 
much of the oral evidence especially in such a suit should be taken 
by the Judge deciding the suit. But on behalf of the defendant 
himself it has been intinfated that there is just a possibility of no 
such evidence being required to be adduced in view of certain 
preliminary questions that arise and further even if it should turn 
out that the defendant is not willing or able to produce such wit- 
nesses before this Court, I am not at all sure whether, having 
regard to the importance and magnitude of the case, arrangements 
could not be made as contemplated in and permitted by the Letters 
Patent of this Court for-the Judge of this Court hearing the case 
sitting for some time in some place in the district itself for the 
examination of all the local witnesses. But for the present pur- 
pose I am inclined to regard such a contingency as rather too 
remote. Though a great deal has been said about the convenience 
of the defendant, I do not feel satisfied whether it will not really 
in the end turn out to be even for his own convenience and advan- 
tage that the trial of the suit should be in this Court more especially 
having regard to the fact that the lawyers likely to be engaged in 
this litigation are or would be members of the Bar of this Court 
and that therefore the hearing of the action in this Court would 
really make for expeditious disposal. = 

I have thus come to the conclusion that though under other 
circumstances the defendant may, having regard to the merits of 
the case and the law bearing on the point, both of which I have 
already disoussed, be entitled to an order of revocation of leave 
to sue as prayed for, still having regard to the nature of the present 
action and the peculiar circumstances of the case before me, it is 
not desirable that I should make such an order The applisation 
of the defendant is therefore refused. But asin my judginent 
it was not by any means an improper application to make, 1 direct 
that the taxed costs of the application be costs in thé cause. ° 
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[Against this order of the learned Judge the present appeal 

was preferred. ] 
~S. Srinivasa Aryangar, V. Radhakrishnayya, A. Krishna- 

swam: Aryar, P. Kameswara Rao and S. Venkatesa Aryatigar 
for appellant. 

Nugent Grant instructed by C. Rama Rao and V. C. Gopala- 
rainam for respondent. 

The judgment of the Court was delivered by 

Wallace, J. :—This is .an appeal against the order 
of Srinivasa Aiyangar, J., refusing to revoke an 
order giving leave to sue on the Original Side of this Court. 
The plaintiff is suing to recover from the defendant possession 
of certain zamindari property. All the property ex:cpt a 
bungalow called “Dunmore House” is outside the jurisdiction 
of this Court. He filed his suit on the Original Side on what 
is stated to be the last day before it would be barred here by 
limitation. Leave to sue was asked for ex parte without 
notice to the defendant, and, in view of the urgency of the 
matter, was granted by the learned Judge. Later on the 
defendant put in an application to revoke the leave, principally 
on the ground that the inclusion of “Dunmore House” was 
specious and mala fide, being a mere device to give the High 


Court a fictitious jurisdiction in order to get round the bar of 


limitation, since the suit was already barred by time in the 
mufassal and could not have been’ entertained unless this 
Court was persuaded to entertain it. The learned Judge has 
refused to revoke his order and the defendant comes up here 
on appeal. - 

The learned Judge in his order says, “I cannot possibly 
hold the inclusion of the claim in respect of ‘Dunmore House’ 
as bona fide” and has “practically no doubt” that “Dunmore 
House” “has been included in the plaint merely for the purpose 
of making it appear that some portion of the Jand claimed was 
situate within the jurisdiction of this Court,” and he holds that 
the present case is “undoubtedly a fit and proper case in which, 
ordinarily speaking, leave to institute the suit should not have 
been granted and therefore a proper case in which the leave 
granted ex parte should be revoked”. But because of some 
special circumstances he refused to revoke his order, these cir- 
cumstances being chiefly (a) concern for the plaintiff because 
he had paid a large Court-fee which he will lose as it has not 
been the practice of this Court to return a plaint, (b) concern 
for thé defendant because he may, if the leave is revoked, be 
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driven to face another suit in another Court, and (c) the desira- 
bility that the suit should not be disposed of by mufassal Sub- 
ordinate Judge. It will be observed that these special 
circumstances have nothing to do with the question of jurisdic- 
tion or limitation. The first is an appeal ad miseri cordiam. The 
second is not put forward. by the defendant himself and the 
third pre-supposes that.the suit is maintainable, that is, 1» not 
barred by limitation in-the mufassal Court, while the ex parte 
order was obtained on the footing that the suit would be barred 
by time in the mufassal Court. 

However the main point argued before us is whether an 
appeal lies at all against such an order. An order refusing 
to revoke a grant ex parte of leave to sue is in essence an order 
granting after contest leave to sue. Now, if the plaintiffs 
suit was really on the date of presentation here barred by time 
in the mufassal, and if the ex parte leave to sue ought not, as 
the learned Judge holds, to have been given in the first instance, 
but if nevertheless the learned Judge has decided finaly, even 
if he has decided wrongly, that he has jurisdiction to entertain 
the suit, then, plaintiff’s suit being on a proper application of the 
law still-born the grant of leave to sue is giving life to a 
dead suit and inflicting on defendant an injury prima facte 
irreparable, unless an appeal lies. 

As to whether an appeal does lie, the only direct authorities 
on this question are in Hadjee Ismail Hadjee Hubbeeb v. 
Hadjee Mahomed Hadjee Joosub and Rohima Bye v. 
Hadjee Mahomed Hadjee Joosub (1) where the Calcutta High 
Court held that an appeal lies from an order granting leave to the 
plaintiff to sue and in Vaghoji v. Camajs (2) where it 
was held that an appeal lay against an order on the Original Side 
dismissing an application to rescind a leave to sue granted. In 
the latter case it was held that the order then under appeal being 
on the ‘question of whether the suit was one for land so as to 
come under cl. 12 of the Letters Patent, was decisive. 

Without laying down any general proposition that’a leave 
to sue is always a judgment under cl. 15 of the Letters Patent 
and therefore subject to appeal, we think that in any particular 
case the proper test as to whether the order is or is not a judg- 
ment has been laid down by the late Chief Justice Sir Arnold 
White in Twljaram Row v. Alagappa Chettiar (3),a ruling which 
has been consistently adopted in this Court as laying down the 

1. (1874) 13 Beng. L R 91. 2. (1904) IL R 29 B 249. 
3. (1910) IL R35 M1!21MLJ1 (FB). ` ° 
R—43 
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guiding principle. There at p. 7 he says, “The test seems to me to 
be not what is the form of the adjudication but what is its effect 
in a suit or proceeding in which it is made. If its efect what- 
ever its form may be and whatever may be the nature of the 
application on which it is made is to put an end to the suit or 
proceeding so far as the Court before which the suit or proceed- 
ing is pending is concerned or if its effect if it is not complied 
with is to put an end to the suit or proceeding I think the adjudi- 
cation is a judgment within the meaning of the clause’. In 
that view it appears to us that it cannot be maintained with 
reason that the grant of leave to sue 1s not a judgment within 
the meaning of cl. 15 of the Letters Patent, if the order has 
finally shut out the defendant from now pleading or being heard 
on the question that the suit should have been so dismissed on 
the point of jurisdiction. If this refusal to dismiss the suit 
is in effect a final judgment against a dismissal of the suit on the 
ground of jurisdiction, a judgment which cannot be attacked 
in appeal because the matter of jurisdiction will not 
ex _ hypothesi be made a matter of issue in the suit, 
then it will in our view be a judgment within the scope of the 
test set out in Twlyaram Row v. Alagappa Chettiar (3). 
But if the question of.the jurisdiction of this Court to entertain 
the suit is still open for decision at the trial of the suit, then in 
our view the order passed is not of a final nature and would not 
be a judgment. Mr. Grant for the plaintiff stated before us 
that the plaintiffs position was that the question of jurisdiction 
is still open for decision on an appropriate issue in the suit. The 
defendant’s learned vakil was doubtful if that was so and whe- 
ther the order granting leave to sue did not finally dispose of the 
question of jurisdiction. That we think is not necessarily so. 
A Court:has always jurisdiction to try on an appropriate issue 
in a suit whether it has jurisdiction or not to try the suit; that is, 


to set in motion the process. by which the various points at issue 


between the parties including that of jurisdiction fall to be 
decided. -2 =- 0, 

In the present case the leave of the Court has been.obtained 
under cl. 12 of the Letters Patent on the footing that part of 
the property sued for is situated within the local limits of the 
original: jurisdiction of this Court. But, if subsequently on a 
full trial on the -point it appears that the inclusion of Dunmore 
House was not due to a bona fide claim to that house but was 


<` 3 (1910) ILR 35 M1:21MLJ1 (FB). 
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merely a device by which the law of limitation might be evaded, 
the Court has power still to give ihe proper relief. It appears 
to us therefore that_the order under appeal is not a judgment 
within cl. 15 and an appeal does not therefore lie. It would 
be well if in the trial of the suit this question of jurisdiction be 
tried and decided as a preliminary issue. -We thetefore dis- 
miss the appeal but make no order as to césts. | 

Pe Vo Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WALLER AND Mr. JUSTICE 


M.aDHAVAN Nair. a 
Dharmala Kamayya (died) 
and others ...  Appellants* (Appellant in 


S. A. No. 1165 of 1921 on the 


file of the High Couri—Plaintif 


and his L. Rs.) 
v. 
Bhimarasetti Mahalakshmi . . Respondent (2nd Respondens 


in do.—3rd Defendant). 

Linttation Act, Arts. 142 œd 144—Decree for possession—S ymboltcal 
delivery of possession as opposed to aciwal delwery—Subsequent stiit for 
possession within 12 years from the date of symbolical delwery—tlf barred. 

The plaintiff obtained a decree for possession and applied for delivery. 
He obtained only symbolical possession and not actual possession. The 
defendant was in possession both before and after the delivery for a 
total period of about 20 years. Plaintiff waited for nearly 12 years from 
the date of the symbolical delivery and then brought a suit against the 
same defendant for recovery of possession. 

Held, that the suit was not barred by limitation, as the symbolical 
delivery gave rise to a fresh period of limitation as against the judgment- 
debtor who was not entitled to deny that he was dispossessed, even though 
he was not actually evicted. i 

Case-law on the subject reviewed. 


Appeal under cl. 15 of the Letters Patent against the judg- 


ment of the Hon’ble Mr. Justice Devadoss dated the lst, 


September, 1924'and passed in S. A. No. 1165 of 1921, pre- 
ferred to the High Court against the decree. of -the District 
Court of Vizagapatam in Appeal Suit No. 290 of 1918, pre- 
ferred against the decree of the Court.of the Additional District 
Munsif of Vizagapatam in O. S. No. 214 of 1917. 

B. Jagannadha Doss for appellants. 

'B. Satyanarayana for respondent. 

* L P A Nō., 154 of 1924. pa 4th-March, 1927. 
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The Court delivered the following i 

JUDGMENT :—The plaintiff obtained a decree for possession 
of certain land. In execution he applied for delivery of posses- 
sion under O. 21, R. 35 and delivery was ordered. ‘The fnd- 
ing is that what was effected was no more than a formal deli- 
very of possession. He waited for nearly 12 years after that 
and then sued again. The question for decision—the defend- 
ant having been in possession both before and after the delivery 
for a total period of about 20 years—is whether the suit is barred 
by limitation. The District Munsif decreed the suit, but the 
District Judge held that it was time-barred, a conclusion in which 
Devadoss, J., concurred in second appeal. He dissented from 
Govind v. Venkata Sastrulu (1) and followed Govindasamt 
Pillai v. Pethaperumal Chetty (2), which, he considered, was 
binding on him and certain rulings of the Bombay and Allaha- 
bad High Courts. The effect of these decisions is this: that, in 
cases where a decree-holder is bound to apply for actual as 
opposed to symbolical possession, but obtains only the latter, the 
delivery of possession is a nullity and does not give rise to a4 
fresh period of limitation. 

- Authority. on the question is divided. The High Court 
of Calcutta has invariably taken a view directly opposed to that ` 
of the two Courts above referred to. And so has this High 
Court since the ruling reported in Kocherlakota Venkatakrishna 
Row v. Vadrevu Venkappa (3) until a contrary opinion was ex- 
pressed obiter in Govindasami Pillai v. Pethapertemal Chetty (2). 
The controversy would seem to have been concluded by a rul- 
ing of the Privy Council, Thakur Sri Radha Krishna v. Ram 
Bahadur and others (4) which approved Juggobundu Mukerji 
v. Ram Chunder Bysack (3). It is no doubt true that both 
of these were cases where the only delivery to which the decree- 
holders were entitled was symbolical, but their Lordships of 
the Privy Council laid down a rule of general application to the 
effect that 

“symbolical possession availed to dispossess the defendants suffcient- 
ly, because they were parties to the proceedings in which it was ordered 
and given”. 

The Bombay High Court considered this rule in Maha- 
devappa Dundappa v. Bhima Doddappa (6) and expressed the 
opinion that the view previously taken by that Court might, 

1. (1907) 17 M L J 598. 2. (1917) M IC8. 


3, (1903) IL R 27 M 262. 4, (1917) 4MLJ97 (PC). 
5: (1880) IĻ R 5 C 584 (FB). 6. (1921) I L R 46 B 710. 
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when the occasion arose, have to be reconsidered. In Jobeda 
Khatım v. Tulsi (7) the rule laid down by the Privy Council 
was restated and it was followed by Odgers, J. in Ranganatha 
Atyar v. Srinivasa Atyangar (8): In Maharaja Pratap Udai 
Nath Sahi Deo v. Bharain Sunderbans Koer (9) Adami, J. of 
the Patna High Court followed the Calcutta and Madras deci- 
sions. Daniels, J. of the Allahabad High Court in Harpal 


Kurm v. Mohan Kurmi (10) held that in a case, where the 


warrant 


“purported to give actual possession, which was the appropriate 
mode of relief though in the sequel it proved that the procedure adopted 
was not effective,” 
there was actual delivery, which was sufficient to interrupt 
adverse possession. He remarked: 

“It would be destructive of all respect for law and authority of 
the Court if it were held that in such cases (4. e., cases in which the 
judgment-debtor stops away at the time of delivery and quietly resumes 
possession later) the judgment-debtor can treat the delivery of possession 
as a nullity and claim to be in adverse possession from the date 
of his original entry.” 

Only one other case need be referred to Harbhagwan v. 
Taja (11) in which Jai Lal, J. held that the depens of symbo- 
lical possession 

“eyen erroneously amounts to delivery of actual possession so far 
as the judgment-debtor and his representatives are concerned”. 

He added g 

“It is obvious that a person who is a party to certain legal pro- 
ceedings is not entitled to question the legality of the procedure except in 
the manner authorised by law and that is by appeal—if he allows wrong 
procedure to be followed without effective protest he must be deemed to 
have acquiesced in it and therefore to be bound by it. The general 
principle of estoppel similar to res tudtcata will apply to a case like this”. 

It is clear that the balance of authority is overwhelmingly 
in favour of the view that, in a case like this, a judgment-deb- 
tor, who is a party to the execution proceedings and is bound by 
the decree, is not entitled to deny that he was dispossessed, even 
though be was not actually evicted. We think that the rule 
laid down by the Privy Council is so worded as to be of general 
application and that we must follow it. In the result, the L. P. 
Appeal must be allowed. The decree of the Munsif is restored 
with costs throughout. 


N. S. Appeal allowed. 
7. (1922) 36 CL J 472. 8. (1925) 49 M L J 65. 
9, (1922) 71 I C 999, 10. ATR 1924 A 84. 


11. A I R 1926 Lah 35 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMESAM. 


Divyadaru Chendrasekharalingam being 
, minor by next friend Divyadaru 


Basavamma ae Appellant* nS. A. 
Nos. 1232 and 1233 of 1924 
(2nd plaintiff) 
v. 
Arigapudi Naghabhushanam & another ... Respondents 
(Defendants) . 


Transfer of Properiy Act, S. 6 (e)—Past mesne profits—Claim to— 
Transfer .of—Vahdtty—Assigument valid of such clawn—Assignor’s right 
to sue for such profits notwithstanding. 


A transfer of a claim to past mesne profits is invalid under S. 6 (e) 
of the Transfer of Property Act. 


A person, who was owner of the property at the time it was trespassed 
upon and to whom the trespasser became liable for its mesne profits can, 
even after a valid assignment of the claim to such profits, maintain a suit 
for the recovery of the same. Such a suit by him may be for the benefit 
of the assignee, and he may be made to hand over the amount when collected 
to the assignee. 

Second appeals against the decrees of the Court of the 
Additional Subordinate Judge of Masulipatam in Appeal Suits 
Nos. 46 and 47 of 1923 (A. S. Nos. 160 and 161 of 1923, 
District Court, Kistna) preferred against the decrees of the 
Court of the District Munsif of Gudivada in O. S. Nos, 414 
and 413 of 1921 respectively. 


K. Kameswara Rao for appellant. 

P. Satyanarayana Rao for respondents, 

The Court delivered the following 

JupGMENT :—These Second Appeals are connected with 
S. A. No. 1179 which was disposed of yesterday. The origi- 
nal plaintiff in these Second Appeals whose legal representative 
ig now the appellant was the reversioner who sold the property 
to the plaintiff in the other suit. The suits out of which these 
Second Appeals arise are filed to recover mesne profits for 
faslis 1328 and 1329. The profits for these faslis were also 
intended to be transferred by the sale deed in favour of the 
vendee in the other case. That is Ex. A in that Second Appeal. 
But the plaintiff in the other Second Appeal did not sue for 
these profits apparently on the ground that the transfer is void 


* S, A. Nos. 4232 and 1233 of 1924, 25th February, 1927, 
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according to the decision in Seetamma v. Venkataramanayya(1) 
and the vendor and the vendee seem to have agreed that the 
vendor himself should sue for these profits. Accordingly the 
actual reversioner brought these suits.to recover the mesne 
profits. The District Munsif decided against the plaintiff 
saying : 

“The plaintiff has not come into Court with clean hands. It would 


not be equitable to allow the plaintiff to get at profits in this indirect 
fashion.” 


I do not understand’ these sentences. On appeal the Subordi- 
nate Judge held relying on Venkatarama Aryar v. Ramaswami 
Aiyar (2) that the transfer was valid and therefore the vendee 
under Ex. A ought to have sued for mesne profits and not the 
present plaintiff and accordingly dismissed these suits though 
he decreed the other suit. The plaintiff files these Second 
Appeals. 


The decision in Seetamma v. Venkataramanayya (1) has 
been followed in Muthu Hengsu v. Netravathi Naiksavi (3) 
in which the Judges also rely upon Defries v. Milne (4). The 
same view was taken in Mohesh Lal v. Mohant Bawan Das 
(5) and recently again by Greaves and Cumming, JJ., in Sukka- 
moyee Biswas v. Manoranjan Chaudhury (6). The Patna 
High Court also took the same view in Jui Narayan Pande v. 
Ktshun Dutta Misra (7). The point did not arise in Venkata- 
rama Aiyar v. Ramaswami Atyar (2) where what was trans- 
ferred was a decree in regard to past mesne profits. But, 
though this question did not arise there, both the learned Judges 
made a passing reference to it. Sadasiva Aiyar, J., said that 
these decisions are the result of an unnecessarily close adher- 
ence to the development of law of torts in English Courts. 
Seshagiri Aiyar, J., says that when he decided the case in Muthu 
Hengsu v. Netravathi Naiksuvi (3) the fact, that the sale 
deed covered the right to mesne profits, was not brought to his 
notice at the time of the hearing and then he adds: 

“If the decision to which I was a party is to be understood as lay- 
ing down that even in cases of actual transfer of mesne profits as subsidi- 


ary to the enjoyment of the property the right cannot be enforced, I am 
not prepared to stand by it.” 


ha 





1. (1913) I L R 38 M 308 : 25 M L J 410. 

2. (1920) IL R44 M 539 :40 M LJ204. 3, (1920) 2L W 44, 
4. (1913) 1 Ch %. 5. (1883) IL R9 C 961 at 965 (P C). 
6. (1925) 89 I C 827. _ 7. (1928) I L.R°3 Pat 575. 


Chendra- 
sekhara- 


lingam 
v. 
Nagha- 
bhushanam. 
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If the learned Judge meant to say that the right to past 
profits is subsidiary to the enjoyment of the property, I am not 
prepared to agree with him. S. 8 of the Transfer of Property 
Act says only the rents and profits accruing after the sale must 
bexregarded as included in the legal incidents of the property. 
But as to past profits that accrued due prior to sale it.cannot 
be said that they are subsidiary to the enjoyment of the pro- 
perty. It cannot be said that to make a sale operative and 
effective, the right to collect past profits must also be conveyed 
to the. vendee. This is also the view of Das, J., in Jas 
Narayan Pande v. Kishun Dutta Misra (7). Iam therefore 
inclined not to share the doubts of Seshagiri Aiyar, J., in 
Venkatarama Aiyar v. Ramaswatms Atyar (2), and I am of the 
opinion that the earlier decision to which he was a party, 
namely, Muthu Hengsu v. Netravaths Naiksavi (3) is rightly 
decided. There is a singularly uniform course of decisions 
on this point in all the Courts and as I do not feel any doubt 
on the matter I do not see why I should depart from the deci- 
sion in Seetamma v. Venkaiaramanayya (1) on account oi the 
doubts in the nature of obtter dicta expressed in Vénkatarama 


Aiyar v. Ramaswami Aiyar (2). I> may ‘point out -that 


sadasiva Aiyar, J., himself had followed in Govindasami 
Pilar v. Ramaswams Atyar (8) the decision in Seetamma v. 
Venkataramanayya (1). Following these decisions 1 think the 
plaintiff in these cases is entitled to a decree for the mesne 
profits prayed for. 

It having been found that the defendants are not entitled 
to the land, they are certainly liable to pay profits to the pre- 
sent plaintiff who was the owner at the time when the defend- 
ant trespassed on the lands. The defendants having incurred 
an obligation in favour of the present plaintiff, the fact thar 
the plaintiff’s right was transferred to some transferee ougut 
not to make the obligation any the less. It may be that in 
such a case the defendants ought to be protected from a double 
action. Of that there is no fear in the present litigation. It 
seems tó me that even if the assignment is valid, the right cf 
action Originally residing in the assignor has not ceased. li 
is true S. 130 of the Transfer of Property Act says that 
where an actionable claim is transferred all the rights and re- 
medies of the.transferor are transferred. I do not deny this. 

: 1. (1913) ILR 308 : 25 ML J 410. 
, (1920) I L-R-44 M -539 : 40 M LJ 204. 3. - (1920) 12 L W 44. 
T 01924) IL R 3 Pat 575. 8. (1916) 30 M L J 492. 
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All that I say is that the transferor may maintain the action 
and afterwards hand over the amount when collected to the 
transferee. The whole of Chap. VIII of the Transfer 
of Property Act is intended to enable transferees of actionable 
claims to maintain actions on the assignments and to get rid 
of the difficulties in the English Law where, for some time, 
assignees could not maintain an action at all and afterwards 
they were allowed to maintain action in the name of the 
assignor. But I do not think this chapter is intended to lay 
down that the transferor himself cannot maintain an action 
for the benefit of the transferee. This is the alternative 
ground on which I should think these second appeals ought to 
be allowed even if the assignment is valid. 

The result is these second appeals should be allowed and 
the plaintiff will be given a decree in these two suits at the rale 
found by the Subordinate Judge in para. 7 of his “judgment 
with interest at 6 per cent. from the date of accrual up te date 
of decree and future interest up to payment. The plaintiff 
will be entitled to costs throughout. ` 

Poy Si- Va 





Appeals allowed. 
PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Allababad.] 

PRESENT :—LoRD SINHA, Lorp BLANESBURGH, SR JOHN 
WALLIS AND SIR LANCELOT SANDERSON. 


Saiyid Mehdi Ali Khan ... Appellant® (Plamtif) 
: v. 
Chaudhri Ghanshiam Singh . Respondent (Defendant). 


Civi Procedure Code, 1908, O. 23, R. 3—Compromise—Party. cannot 
recede from ü. 

Where a compromise completely disposes of a suit and the terms 
agreed to are such as to be susceptible of specific perfonmance being grant- 
ed, no party to such compromise can refuse to be bound by its terms and 
to escape from his obligations thereunder. The Conrt is competent, under 
O. 23, R. 3, Civil Procedure Code, 1908, to record the compromise and to 
pass a decree in accordance therewith. 

Judgment of the High Court affirmed. 

Consolidated Appeals (Nos. 18 and 19 of 1926) from a 
judgment and decree of the High Court, Allahabad (Piggott 
and Walsh, JJ.), dated the 28th May, 1923, which reversed an 
order of the Subordinate Judge of Muzaffarnagar, dated the Ist 
February, 1922, dismissing an application made under O. 23, 
R. 3, Civil Procedure Code; 1908, for filing an agreement of 
compromise of a’ suit. 

A Os. an of 1926. 1 July, 1927 
R—44 


Chendra- 
sekhara- 
lingam 


v. 
Nagha- 
bhushanam. 


P.C. 
Salyid 
Mehdi 
All Kban 
v. 
Chaudhri 
Ghanshiam 
Singh. 
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The material facts are set out in their Lordships’ judgment. 
The memorandum of compromise, dated the 2nd November, 
1921, the construction whereof was the principal question 


argued before the Judicial Committee, was as follows:— 
“PRESENT :— 
Re Estate 
Satyid Mehdi Ali Khan 
Chaudhri Ghanshiam Singh. 

Hon'ble Lala Sukhbir Singh and Rai Sahib Lala Jagadish Prasad were 
invited to see whether a settlement could be reached between these two 
‘raises’. 

They met on 2nd November, and there were also present Lala Dhum 
Singh and Lala Hoshyar Singh. 

Saiyid Mehdi Alı Khan is ready to take 15 biswas of mauza Barsu in 
lieu of all his dues. His 15 biswas will be free of all encumbrances, t e., 
the charge of Rs. 20,000 will be paid by R. B. Ghanshiam Singh to Lala 
Gokal Chand’s Estate. R.B.Chaudhn Ghanshiam Singh is willing to 
sell only 132 biswas, +. e., 2/3 of whole village to pay off all Saiyid Mehdi 
Ali Khan’s dues and possession to be given at once before Kharif 1329 
Fasli by partition by Hon’ble Lala Sukhbir Singh and Rat Sahib Lala 
Jagdish Prasad through Collector. Till partition completed one or both 
of these arbitrators will arrange for collection. 

The Hon'ble Lala Sukhbir Singh and Rai Sahib decided with parties’ 
consent that Chaudhri Ghanshiam Singh sells 15 biswas to Saiyid Mehd: 
Ali Khan in full discharge of dues and Saiyid Mehdi Ali Khan bears ex- 
penses of sale and also pays Rs. 5,000 to Chaudhri Ghanshiam Singh for 
part payment to Lala Gokal Chand, and Chaudhri Ghanshiam Singh will 
be responsible for seeing that the 15 biswas transferred are free of this 
- The adopted son Chaudhri Bharat Singh will release this fifteen bis- 
was from his claim in the Civil Court and will witness the gale-deed. The 
sale-deed will be written and signed by parties and witnesses and will be 
registered till the 11th November, 1921. 

An agreement will be drawn up and registered by both parties that 
both the arbitrators will draw up partition lots before 31st December, 1921, 
and parties will agree to lots drawn up. 

' In ‘the sale-deed it will be written that Chaudhri Ghanshiam Singh 
will be responsible for the money due to Gokal Chand and if the heirs of 
Gokal Chand ever realize any money from Saiyid Mehdi Ali Khan’s fifteen 
biswas, Saiyid Mehdi Ali Khan can recover from any property of Chaudhri 
Ghanshiam Singh. The application of Chaudhri Bharat Singh will be 
signed by Chandhri Ghanshiam Singh, Chaudhri Bharat Singh and 


_ Saiyid Mehdi Ali Khan and will be verified by the Collector as Collector 
_ and forwarded to the Civil Court. 


All above was read out and assented to by parties, 


(Sd) P. W. Mansa. 
r SUKHEIR SINGH 
3 Menor Att KHAN 


i n  JAGMSH Prasap 
end November, 1921.” n  GHANSHIAM SNCH 
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De Gruyther, K. C., Wallach and Dr. T.C.K. Kurup for 
appellant. 


Dunne, K. C., and K. V. L. Narasimham for respondent. 


ISth July, 1927. The Judgment of their Lordships was 
delivered by 


Lord BLANESBURGH.—The short question upon this appeal 
was whether the learned Judges of the High Court of Judica- 
ture at Allahabad were justified in ordering, as they did on the 
28th May, 1923, that a written compromise of all questions in 
the suit as between the appellant and the-two respondents should 
be filed and proceeded with. In making this order the High 
Court differed from the Subordinate Judge at Muzaffarnagar, 
who, on the Ist February, 1922, had refused to pass such a 
decree. 


Many questions were canvassed in the Courts in India. The 
issue, however, as presented to the Board, had become a narrow 
one. The facts on which it depends lie in a small compass. 


The respondent, Chaudhri Ghanshiam Singh, is a Hindu 
of position. Amongst the properties with which he had appa- 
tently dealt as his own were two villages—Mauza Dudhli and 


Mauza Barsu. These he had purported to mortgage with pos- 
session to the appellant, Saiyid Mehdi Ali Khan. He had also’ 


granted a mortgage over Mauza Barsu to one Lala Gokal 
Chand. It is not necessary for present purposes to detail the 
mortgages over other property granted by Ghanshiam to other 
creditors, and particularised in the plaint in this suit. It suffices’ 
to say that as a result of his borrowing transactions Ghanshiam 
had, in the early part of 1920, become so gravely embarrassed 
that in May of that year the appellant instituted against him in 
the Court of the Subordinate Judge of Meerut a suit to enforce 
his security over the two villages named. What defences were 
or would have been raised therein by Ghanshiam their Lord- 
ships do not know, because further progress apparently ceased 
as the result of the institution of this suit by the respondent, 
Kunwar Bharat Singh, in the circumstances now to be stated. 


Kunwar Bharat Singh claims to be the adopted son of 
Ghanshiam, and as member of the joint Hindu family so consti- 
tuted to be joint with his adoptive father in, inter alia, the two 
villages above referred to. In that character he applied in 
Saiyid Mehdi Ali’s suit for leave lo intervene, alleging that the 


P.C. 


Salyid 
Mehdi 
Ali Khan 


p. 
Chaudhri 
Ghansbhiam 

Singh. 


Loid 
Blanesbuigh. 


P.C 
Salyid 
Meb di 

All Khan 
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Singh. 


Lord 





Llanesburgh. 
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mortgages of family properties made by Ghanshiam were not 
made for legal necessity and were not binding upon him. His 
position as adopted son of Ghanshiam was at once challenged by 
Saiyid Mehdi Ali as well as by Ghanshiam’s other mortgage 
creditors, and in the result his application for leave to intervene 
in the suit was refused, and he was informed that his rights must 
be asserted in separate proceedings. 


Thus it was that the present suit was commenced by Bharat 
Singh on the 20th August, 1920, and since its institution no 
more has apparently been heard of the appellant’s earlier suit. 
This is not surprising when the wide scope of the present suit 1s 


' regarded. To it all the mortgagees to whom Ghanshiam had 


purported to grant security and, in particular, Saiyid Mehdi Ali 
Khan and Gokal Chand are made defendants. Ghanshiam also 
is joined as a defendant. By his plaint the plaintiff, Kunwar 
Bharat Singh, seeks a declaration as to his adoption by Ghan- 
shiam, and he claims that none of the mortgages of family pro- 
perty made by Ghanshiam were made for legal necessity and 
that they are none of them binding on the family. 


-On the 23rd. December, 1920, a written statement by 


the present appellant, Saiyid Mehdi Ali, was delivered, in which 
the allegations of the plaintiff are challenged seriatim and the 
appellant sets up that there is due to him in respect of his mort- 
gage upon Mauza Barsu a sum of Rs. 1,00,250, of which full 
particulars are given in the pleading. It is clear-to their-Lord- 
ships on a perusal of this written statement that it was the pur- 
pose, and the laudable purpose, of the appellant to have deter- 
mined in the present proceedings all.questions as to his mort- 
gage claims whether as against Bharat Singh or as against 
Ghanshiam Singh, and it is these questions which are the 
subject of the compromise now in question. 


That compromise was brought about by the good offices of 
Mr. Marsh, the Collector of Muzaffarnagar, and is embodied in 
a memorandum dated the 2nd November, 1921, signed by the 
appellant and Ghanshiam, as well as by Mr. Marsh and two 
other gentlemen friends of the parties who had also intervened 
to -briog about the settlement. The memorandum is fully set 
forth in the judgment of the High Court, and their Lordships 
do not consider it necessary to have it again printed. Although 
it is not signed by Bharat Singh, their Lordships, like the High 
Court, are satisfied that it was made by Ghanshiam Singh 
as wetl on BHarat Singh’s behalf as on his own, and with his full 
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4 
` 


authority. In all other respects the terms of the compromise 
are quite clear. The appellant in effect is to have from both 
father and son a clean conveyance of 15 biswas of Mauza Barsu 
in full satisfaction of all his mortgage claims; he is also to pay 
Rs. 5,000 for part satisfaction of Lala Gokal Chand’s mortgage 
on the-same mauza, which is to be so far extinguished that the 
15 biswas to be transferred to the appellant may be transferred 
free of that charge. 


It would appear that shortly after he had entered into this 
compromise the appellant repented of it and refused to be 
bound by its terms. His objections to it before thes learned 
Subordinate Judge were partly technical, partly substantial. 
The plaintiff, Bharat Singh, was no party to it: it did not relate 
to the suit: it was fraudulent: it had not been performed by 
Ghanshiam. The learned Subordinate Judge was of opinion 
that no fraud was established and that the breach was that of 
the appellant and not that of Ghanshiam; but he held that the 
compromise could not be recorded under O.23, R. 3, because, 
in his view, the son was no party to it and had only subsequently 
` elected to be bound by it because it was to his advantage so 
to be. 


From this refusal the present respondents appealed to the 
- High Court. The learned Judges of that Court, not being satis- 
fied that the allegation of fraud made by the appellant had, on 
- full materials, been disposed of by the learned Subordinate 
Judge, referred that issue again to him, and after a further full 
hearing, and, as the Judges of the High Court say, for over- 
whelming reasons, that learned Judge found again that there 
was no false or fraudulent representation whatever. For the 
rest, the learned Judges of the High Court were of opinion that 
the father had full authority to act on behalf of the son, and 
that thoughout the son was bound by the terms of the compro- 
mise. They accordingly directed the compromise to be filed and 
they prescribed the terms upon which the transaction was to be 
completed. From that order the present appeal was brought 
by Saiyid Mehdi Ali Khan. 

Before their Lordships the question mainly argued was 
that the compromise was not a complete and final settlement of 
the suit so far as the appellant was concerned: that its terms 
were not of a character of which specific performance could be 


granted, and, less strongly, that it was not, ab initio, binding 


upon the son, the respondent Kunwar Bharat. e ° 
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Their Lordships have been unable to accept any of these 
contentions. They are in full accord with the learned Judges 
of the High Court as to the authority of Ghanshiam to bind 
Kunwar Bharat to the compromise in respect of his interest in 
the property, and in their judgment the terms agreed to are 
such as to be susceptible in every detail to an effective order in 
the nature of specific performance against any party to the com- 
promise who seeks to escape from his obligations thereunder. 
In their Lordships’ judgment the terms agreed to entirely dis- 
pose of the suit so far as the appellant’s interests therein are 
concerned, 

To the details of the order of the High Court no separate 
objection was raised by the appellant. In these circumstances, 
their Lordships, as they have already informed the parties, are 
of opinion that the order of the High Court cannot be disturbed, 
and they think for the reasons which they have now given that 
this appeal from. that order should be dismissed, and they will 
humbly advise His Majesty accordingly. The appellant must 


` pay the costs of the appeal. 


Solicitors for appelant : Douglas, Grant & Dold. 
Solicitor for respondent : H. S.-L. Polak: ` Ta 


K. J. R. - Appeal dismissed. 





PRIVY COUNCIL. 


-[On appeal from the High Court of Judicature at Bombay.] 


PRESENT :—LorD SINHA, Lorp BLANESBURGE, L.orD 
SALVESEN, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON. 


Ramgowda Annagowda Patil and others ... Appellants* 
(Plaintiffs) 

v. 
Bhausaheb and others ... Respondenis (Defendants). 


Hindu Low—Reversioner assenting to widows alienation, when tre- 
cluded from questhionmg i. 

An alienation by a Hindu widow in excess of her powers is not alto- 
gether void but only voidable by the reversioners, who may either singly or 
as a body be precluded from exencising their right to avoid it either by ex- 
press ratification or by acts which treat it as valid or binding. 

Tayava, a Hindu widow, alienated most of her husband’s (Akkagouda’s) 
properties in 1868 by three deeds. By one of these she made a gift of 
certain of those properties to her brother Basappa, by another she sold 
half of certain other lands to Annagouda (who was the nearest kinsman 
on the husband’s side), and by the third she sold the other half of those 


*P, CG Appeal No. 42 of 1925, llth July, 1927, 
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Properties to her son-in-law Shivgouda. These three deeds were all exe- 
cuted and registered on the same day, and each of these alienations was 
aasented to by the other alienees. When the succession opened out on 
the death of the widow Tayava in 1912, Annagouda was under the Hindu 
Law the nearest heir of Akkagouda (Tayava’s husband). Annagouda, 
who survived the widow by nearly six years, did not in his lifetime seek 
to set aside the alienations in favour of Basappa and Shivgouda; but after 
his (Annagouda’s) death in 1918 his son and grandsons instituted the pre- 
sent suit to recover those properties on the ground that the alienations 
thereof by the widow were not valid. 

Held, (affirming the High Court), that both the gift to Basappa and 
, the sale to Shivgouda by Tayava were binding on the plaintiffs. The three 
deeds of alienations executed by Tayava were part and parcel of one tran- 
saction and were inseparably connected together, and Annagouda himself 
being a party to and benefiting by the transaction evidenced thereby was 
precluded from questioning any part of it, and the plaintiffs claiming under 
or through him had no better title to succeed in the suit than Annagouda 
had. “The transactions which were effected by Tayava with the consent of 
Annagouda and Shivgouda were evidently pre-arranged as a proper dis- 
position of Akkngouda’s Property between these parties, and those 
transactions must be considered as a whole, and since Annagouda received 
considerable advantage from giving his consent to Tayava’s alienations, it 
would be most inequitable if his (Annagouda’s) descendants, while retain- 
ing that advantage, should be allowed to set aside the other alienationg.”’ 

Quaere : Whether the contingent interest of a remote Hindu rever 
sioner, being a mere spes successionés, could be validly sold by him, and 
whether an agreement to sell such interest would be void in law. 


Judgment of the High Court upheld. 


Appeal (No. 42 of 1925) from a judgment and decree of 
the High Court, Bombay (Sir Norman MacLeod, Chief Justice 
and Mr. Justice Crump), dated the 19th March, 1923, which 
modified a judgment of the Subordinate Judge of Belgaum, 
dated the 23rd May, 1921. 

The material facts are set out in the judgment of the 
Judicial Committee. The case in the Court below is reported 
in 25 Bom. L. R. 813. 

Ratkes and Nilkant Aimaram for appellants. 

Lowndes, K. C., and Wallach for respondents. 


lith July, 1927. The Judgment of their Lordships was 
delivered by 

Lord SinHA.—This is an appeal by the plaintiffs from a 
decree of the High Court of Bombay which modified a decree 
of the Subordinate Judge of Belgaum made in Suit No. 203 of 
1919, 


That suit was instituted to recover Possession of .certain 
houses and lands from the defendants. 


P. C. 
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The properties in suit originally. belonged to one Akkagouda 
who died in 1846, leaving two widows, Lingava and Tayava, 
and a daughter Kashibai, who was married to one Shivgouda 
and had a son Shidgouda. 

Lingava died before 1868, but ee co-widow uve till “1912, 
thus surviving her husband for 66 years. 

Kashibai, the daughter, died in 1907, a few days after the 
death of her husband Shivgouda. Shidgouda, her eldest son, 
died in 1907, leaving an adopted son named Bhau (Defendant ` 
No. 1). 

Kashibai had a second son, Pirgouda (Defendant No. 2) 
who, however, had been given in adoption to another family 
some years before Kashibai’s death. 


The pedigree of the family is as follows:— 
Sattegouda 





l 
Balgouda va = Akkag Tayava 
(died ie 1868 ) (died in gue) = (died 15—5— 1912) 





Bharmagouda Shivgouda = Kashibai 
` | (died 22—8—1907) 
Annagouda | 
(died 4—2— 1918) Shidgouda Pigana 
(adopted in another 
{ family) (Defendant a) 
Malgouda Ramgouda 
— | (Plaintiff 1) 
| 
Appa Pirgouda Bhau (adopted son) 
(Plaintiff 2) ( Plaintiff 3) (Defendant 1) 


It is no longer in dispute that when the succession opened 
out on the death of Tayava in 1912, Annagouda was under the 
Hindu Law the nearest heir of Akkagouda, in preference to 
Bhau (Defendant No. 1) and Pirgouda (Defendant No. 2). 

Tayava had alienated most of her husband’s properties in 
1868 by and under three deeds. By one of these she made a gift 
of certain of those properties to her brother Basappa; by an- 
other she purported to sell half of certain other lands to 
Annagouda himself for Rs. 2,000, and by the third she sold the 
other half of those properties to her son-in-law Shivgouda. 
There was only one small property left unalienated. 

These three deeds were all executed and registered on the 
same day. The deed of gift in favour of Basappa was attested by 
Annagouda_and Shivgouda; the deed of sale in favour of Shiv- 
gouda*was attested by Annagouda and Basappa; and the sale 
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deed in favour of Annagouda was attested by Basappa and 
Shivgouda. And the widow as executant was identified before 
the Registrar in reSpect of all three deeds by Annagouda. 

The latter subsequently in 1882 sold the properties pur- 
chased by him as aforesaid for Rs. 3,000. The properties pur- 
chased by Shivgouda remained in his possession till his death 
and afterwards of his grandson and son (Defendants 1 and 2) 
and their tenant Defendant No. 3. Basappa’s share passed by 
purchase to Defendants 4 to 7. 

Annagouda, who survived the widow by nearly 6 years, did 
not in his lifetime seek to set aside the alienations in favour of 
Shivgouda and Basappa; but after his death in 1918, his son 
and grandsons instituted the present suit against all the defend - 
ants above named to recover those properties on the ground that 
the alienations thereof by the widow were not valid. 

It is admitted that Annagouda became entitled to the suc- 
cession in 1912 and that the plaintiffs claim under or through 
him and therefore have no better title to succeed in this suit 
than Annagouda had. 

On the written statements filed by the defendants, issues 
were raised, of which the two material ones are:— 


I. Are the plaintiffs estopped from bringing this suit; a 


2. Do the defendants prove that the transactions of gift 
(to Basappa) and sale (to Shivgouda) are legal and valid and 
binding on the plaintiffs. 

The Trial Court found in favour of the plaintiffs on both 
issues and gave them a decree. 

The High Court held that no question of estoppel arose in 
the case; but on the 2nd issue, held that both the gift to Basappa 
and the sale to Shivgouda by Tayava were binding on the plain- 
tiffs, who therefore were entitled to recover in the suit only the 
small property which was not included in any of the three docu- 
ments by her in 1868. 

The grounds of their judgment may best be stated in their 
own words:— l 

“The transactions which were effected by Tayava with the 
consent of Annagouda and Shivgouda were evidently pre- 
arranged as a proper disposition of Akkagouda’s property be- 
tween these parties, and those transactions must be considered as 
a whole, and since Annagouda received considerable advantage 
from giving his consent to Tayava’s alienations, it would be most 
inequitable if his descendants, while retaining that advantage, 
should be allowed to set aside the other alienations.” 
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It was contended before their Lordships on behalf of the 
appellants that the decision of the High Court was erroneous 
because— 

1. The attestation-by Annagouda of (1) the deed of gift 
to Basappa, and (2) the deed of sale to Shivgouda was no evi- 
dence of his consent to either of those transactions. 

2. The deed of gift in favour of Basappa was admittedly 
not supported by legal necessity and no consent of reversioners, 
near or remote, could give it validity. 

3. That even if Annagouda consented, such consent would 
not give validity to the sale to Shivgouda, as Annagouda was 
not the nearest reversioner at the time, inasmuch as the daughter 
Kashibai and her son Pirgouda were then alive and were nearer 
in succession. 

4. That the sale to Annagouda himself did not estop him 
from questioning either the gift to Basappa or the sale to Shiv- 
gouda, as the transactions were separate and in no way inter- 
dependent, and that there was no such equity in favour of the 
defendants as the High Court assumed. 

Their Lordships consider that the decision of this case 
depends upon how far the three documents can be taken as sepa- 
rate and independent, or so connected as to form one transaction 

‘The long lapse of time between the execution of the 
deeds and the institution of the suit has rendered it impossible 
to prove what actually occurred between the parties on that 
occasion. ' There is not sufficiently definite evidence to come to 
a conclusion as to how far any of those properties were validly 
encumbered or what was done with the purchase money alleged 
to have passed on the two deeds of sale. 


But the parties to the documents included, or after so great 
a lapse of time may be presumed in a very real sense to have 
included, all persons who had any actual or possible interest in 
the properties, viz., the widow herself, her brother, who was a 
natural object of her affection and bounty, her son-in-law, who 
was the natural protector of the interests of her daughter and 
grandson, and the nearest kinsman on the husband’s side and 
the only person from whom any opposition might be apprehend- 
ed with regard to dealings by the widow concerning her 
husband’s estate. i 

Their Lordships conclude that all the circumstances strongly 


point to the three documents being part and parcel of one tran- 
gaction “by which a disposition was made of Akkagouda’s estate, 
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such as was likely to prevent disputes in the future and there- 
fore in the best interests of all the parties. 

The three deeds appear thus to be inseparably connected 
together and in that view Annagouda not only consented to the 
sale to Shivgouda and the gift to Basappa but these dispositions 
formed parts of the same transaction by which he ` himself 
acquired a part of the estate. 

It was argued that Annagouda’s contingent interest as a 
remote reversioner could not be validly sold by him, as it was 
a mere spes successionis, and an agreement to sell such interest 
would also be void in law. It is not necessary to consider that 
question, because he did not in fact either sell or agree to sell 
his reversionary interest. It is settled law that an alienation 
by a widow in excess of her powers is not altogether void but 
only voidable by the reversioners, who may either singly or asa 
body be precluded from exercising their right to avoid it either 
by express ratification or by acts which treat it’ as valid or 
binding. : > 

If some person other than Annagouda had been at the death 
of Tayava the nearest heir of her husband, it might have been 


open to him to question all or any of the 3 deeds, but Annagouda . 


himself being a party to and benefiting by the transaction: evi- 
denced thereby was precluded from questioning any partiof it. 
Nor is it other than a most notable circumstance that he did not. 
after Tayava’s death, essay to do so. 

For these reasons their Lordships agree with the conclusion 
arrived at by the High Court and would humbly advise His 
Majesty that this appeal should be dismissed with costs. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitors for respondents : Ranken, Ford & Chester. 


K.J. R. Appeal disinissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır Murray Coutts Trotter, Kt, Chief 
Justice AND Mr. JUSTICE BEASLEY. 


C. Govindarajulu Naidu ses Plaintif" 
v. i 
The Secretary of State for India in Council . . Defendant. 


Letters Patent (Madras), ci. 12—Smuggled articles—Seisure and 
confiscation of, by Customs Oficer owtside Madras—Order of Collector of 
Customs affirming dct of District Officer and directing sale of articles— 


*C. S, No. 324 of 1925, 19th October, 1926. 
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Trover agomst Secretary of State by owner of goods—Action of—Matn- 
tainabtlity on Original Side of High Court—Collector’s order sf part of 
cause of action in such a case—S 106 (2) of Government of Indi Act 
tf a bar to swt—Cral Procedure Code, S. 19—If confers jurisdiction in- 
such a case—Resides and carries on business in section—Meaning of— 
Inappltcabtlity to Government. 


The plaintiff made sales of a quantity of gold thread to customers in 


_ Salem and Coimbatore. The gold thread was despatched fo the pur- 


chasers from Nellikuppam in South Arcot, and in transit it was seized by 


“the Inspector of Customs, Cuddalore Circle. The Collector of Customs 


to whom an appeal lay from the District Officer, or who rather had to 
affirm or disafirm the action of the District Officer, made an order where- 
by he confiscated the goods and ordered their sale. The plaintift pre- | 
ferred an appeal to the Governor in Council, but that appeal was rejected. 
He thereupon instituted a suit on the Original Side of the High Court for the 
recovery of his goods or their value. The suit was one of trover against 
the Secretary of State on the ground that what was done amounted to 
a wrongful conversion of the goods, his case being that the orders made 
were illegal inasmuch as in truth and in fact his goods were never 
smuggled at all. >° He did not even obtain leave to sue. 

Held, that no part of the cause of action arose in Madras and the 
suit was accordingly not maintainable. 

If any wrong was done it was done by the seirure and detention of 
the goods in Salem, or Coimbatore or Cuddalore. The order of the 
Collector of Customs confirming the seirure and directing the goods to be 
retained at Cuddalore could not make the tort in any sense committed in 
Madras. l 

Held farther, that the matter was one affecting the collection of re- 
venue within the meaning of S. 106 (2) of the Government of India Act 
and the Original Side of the High Court had no jurisdiction to entertain 
the suit on that ground. 

Held also, that the Secretary of State for India, the defendant, could 
not be held to reside or carry on business or personally work for gain 
within the local limits of the jurisdiction of the Original Side of the High 
Court within the meaning of S. 19 of Civil Procedure Code. \ 

S. 19 does not cover the case of Government at all. The word 
“resides” in the section must be taken to refer to natural persons and not 
to legal entities such as limited companies or Governments. The “busi- 
ness” intended by the section is a commercial business and not a business 
of State or Government. 

Suit by the plaintiff for the recovery of guods or their 
value from the defendants filed on the Original Side of the 
Ligh Court. 

K. Narasimha Aiyar for plaintiff. 

The Advocate-General for defendant. 

The Court delivered the following 

JUDGMENTS :—Coutts Trotter, C. J. :—The plaintiff brings 
this suit against the Secretary of State for India in Council in 
the following *circumstances:—He made sales to customers in 
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Salem and Coimbatore of a quantity amounting in all to 100 
marcs of gold thread. The gold thread was despatched to 
the purchasers from a place called Nellikuppam in South Arcot 
and in transit it was seized by the Inspector of Customs, Cudda- 
lore Circle, who alleged that the gold thread had been smuggl- 
ed into British India and had not paid duty. The case for the 
plaintiff was that he had bought it ultimately through a sub- 
purchaser from Messrs. ‘Parry & Co., who had imported it 
from France and paid duty upon it. The Collector of Customs, 
to whom an appeal lay from the District Officer, or who, rather 
_ had to affirm or disaffirm the action of the District Officer, 

made an order on the 30th July, 1924 whereby he confiscated 
the goods and ordered their sale. Thereupon there was ` an 
appeal to the Governor in Council which was made by the plain- 
tiff and was rejected. He now seeks the assistance of the 
ordinary Courts of the land to get his goods back or their value. 
and he has brought this suit which is one of trover against the 
Secretary of State on the ground that what was done amount- 
ed to a-wrongful conversion of his goods, his case of course 
being that the orders made were illegal inasmuch as in truth 
and in fact his goods never were smuggled at all. 

It seems to me- that there are three diffi- 
culties that the plaintiff has not surmounted. In 
the first place, as he did not ask the Court for 
leave to bring his suit on the Original Side of this Court, he is 
faced with this difficulty that he must show that his cnuse of 
action arose wholly in Madras. The goods never came to 
Madras except a very small portion by way of exhibit for the 
purpose of this case, and if any wrong was done it was done by 
the seizure and detention of the goods in Salem or Coimbatore 
or Cuddalore, and the only step in the whole transaction that 
can be suggested to have been performed within the Madras 
jurisdiction is the order of the Collector of Customs confirm- 
ing the seizure and directing the goods to be retained at Cudda- 
lore. It seems to me quite impossible to say that that really was 
an effective dealing with the goods. If the seizure.of the 
goods was tortious it no doubt made the Collector of Customs 
a tort-feasor, but that is quite a different proposition. from 
saying that, because owing to something he did in Madras he 
was a tort-feasor and had allied himself. with tort-feasors, in 
Cuddalore, that makes the tort in any sense committed 
in Madras. That would be enough to • dispose of 
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this case, but two other points were raised and I think it right 
to deal with them. 

In the first place, it is said that, apart from any question 
of the place in which the wrong was committed, tlis case can 
be brought within the meaning of S. 19 of the Code of Civil 
Procedure in its second half which provides a jurisdiction ‘if 
the defendant resides or carries on business or personally 
works for gain within the local limits of the jurisdiction” of 
the Court in question. It is said here that the Secretary of 
State for India, which must be taken to be a paraphrase for 
the Madras Government, carries on business within the limits 
of the jurisdiction of this Court, as the headquarters of the 
Madras Government is situated in Fort St. George. Similar- 
ly I suppose it would have to be contended that at some time 
or other jurisdiction would be conferred upon the Subordinate 
Judge’s Court of the Nilgiris, because during certain parts of 
the year the headquarters of the Madras Government is at 
Ootacamund. In my opinion the words of the section do not 
cover the case of Government at all. The only doubt I had 
was with regard to the word “resides” occurring in the section. 
I was inclined to the view at one time that Government must- 
be said to “reside” in the place where its official headquarters 
are located, but on consideration I think that the word “resides” 


. must be taken to refer to natural persons and not to legal enti- 


ties such ’as limited companies or Governments. With regard 
to limited companies, they of course will be covered by the 
words “carries on business,” and it was very strenuously argued 
that the business of Government being to govern, Govern- 
ment must be deemed, within the meaning of the section, to 
carry on business at its headquarters. In my opinion the 
words that follow in the alternative “or personally works for 
gain” show that the business intended by the section is a com- 
mercial business and not a business of State or Government. 

The result will be one that really works no hardship. There 
is always a jurisdiction given within the local area where the 
wrong was done and it would have been perfectly open to the 
plaintiff here to sue the Secretary of State either in Salem or 
in Coimbatore or in Cuddalore—wherever the goods were in 
fact taken out of his possession. He has not chosen to do so. 
He has chosen to, bring a suit on the Original Side of this 
Court without even taking the trouble to apply for leave on the 
ground that part of the cause of action arose within its jurisdic: 
tion. ° 


~ = 
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Finally the point is taken on behalf of the Secretary oï 
State that this is a matter affecting the revenue and that section 
106 (2) of the Government of India Act covers the matter. On 
that subject I have nothing to add to what I said in my own 
considered judgment which is reported in Best & Co:, Lid. v. 
The Collector of Madras (1), where I had to consider all the 
decisions affecting this matter and came to the conclusion that, 
however antiquated the section is and however. uscless according 
to present conditions, so long as it was allowed lo stand in the 
statute book it must be given effect to, and the effect is this, 
that in matters affecting the revenue the Original Side of this 
Court and that Side alone is debarred from interfering in reve- 
nue matters. The section came to birth, nearly 100 years ago, 
when there was a conflict of jurisdiction between the Sudder 
Courts and the High Courts. That conflict has utteriy vanished 
and there is no justification whatever for preserving this 
antiquated fossil on the statute book; but there it is, and so 
long as it is there we have to abide by it. I am quite clear 
that this is a matter affecting the collection of revenue though 
it be in the nature of a penalty and that therefore this Court has 
no jurisdiction to entertain the suit on that ground. For all 
these reasons I am of opinion that the plaintiffs suit is demur- 
rable and must be dismissed with costs. 


- Beasley, J. :—The plaintiff who trades in gold thread sold 
100 marcs of gold thread to his constituents in Salem and 
Coimbatore and sent them to those constituents by registered 
post. When they arrived at their respective destinations they 
were seized under the orders of the Inspector of the Cuddalore 
Customs Circle, who also sent a notice to the plaintiff calling 
upon him to show cause why the goods so seized should not 
be confiscated under Ss. 12 and 13 of the Land Customs Act. 
I think it would be well to explain what the procedure is. The 
local Inspector, where the goods seized are of the value of 
Rs. 250 or under, is empowered either to order those goods to 
be returned to their owner or to confiscate them if he thinks 
a good case for confiscation has been made out. Where the 
goods are of more than the value of Rs. 250 he can order them: 
to be returned. He has full power to do so if he thinks that 
they are goods which ought never to have been seized, but he 
cannot make an order of confiscation; he has to refer the matter 
to the Collector of Customs at Madras, who either confirms 
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the seizure by making an order of confiscation of the goods or 
orders their return to their owner. From this order of the 
Collector of Customs in Madras there is an appeal to His 
Excellency the Governor in Council. The plaintiff having re- 
ceived a notice calling upon him to show cause why his goods 
already seized should not be confiscated duly appeared before 
the local Inspector but notwithstanding his appearance and his 
contentions the local Inspector referred the matter to` the 
Collector of Customs, Madras. In view of the procedure I 
have already referred to it is obvious that the action of the local 
Inspector in referring the matter to the Collector of Madras 
indicates that, had the value of the goods been Rs. 250 or 
under, he himself would have made the order confiscating them. 
The Collector ot Customs, Madras, made an order confiscat- 
ing the goods and this order was duly communicated to the 
local Inspector who informed the plaintiff of the confiscation 
of the goods. The plaintiff then preferred an appeal to the 
Governor in Council who dismissed his appeal. The plaintiff 
now claims the return of the goods or their value from the 
defendant. l 

Two preliminary objections are taken by the defendant to 
the jurisdiction of this Court to try the plaintiff’s suit. One 
is to the territorial jurisdiction and the other is, by reason of 
section 106 (2) of the Government of India Act, 1915 the High 
Courts may not. exercise any original jurisdiction in any 
matter concerning the revenue or concerning any act done or 
ordered to be done in the collection thereof according to the 
usage and practice of the country or the law for the time being 
in force; and it is contended that this is a matter concerning the 
revenue or is an act done or ordered to be done in the collection 
of it. With regard to the first objection the point is whether 
the cause of action arose wholly within the local limits of this 
High Court or in part. Clearly if no part of the cause of 
action arose within the local limits of the High Court the objec- 
tion founded on the earlier part of clause 12 of the amended 
Letters Patent is well founded and even if part of the cause of 
action arose within the local limits it is equally well founded 
because the leave of the Court to sue here must first have been 
obtained and no such leave has been obtained. The plaintiffs 
contention here is that the suit is for conversion of his goods 
and that the act of conversion was the order for the confhsca- 
tion of his goods made here in Madras by the Collector of 
Customs. He could have sued for damages for the wrongful 
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seizure of his goods. In such a case he must have pre- 
ferred his suit in the mufassal Court in the place where the 
goods were seized; or he could have sued for damages ' both 
for wrongful seizure and for conversion, or, as here, sued for 
conversion only; but in the latter case to allege that the tort 
was wholly committed in Madras seems to me to be opposed to 
obvious facts. The goods were seized outside the local 
limits of this Court. Without such seizure no order for 
confiscation could have been made by the Collector of Customs, 
Madras. The first essential was this seizure. What was 
it that was required to make that seizure effective? The con- 
fiscation order of the Collector of Customs, Madras, and even 
that seizure was not made effective until the order of contisca- 
tion of the goods was received by the local Inspector in the 
mufassal. The confiscation then became complete in the place 
where the seizure was carried out originally and not in Madras. 
The goods were never at any time in Madras except for a small 
portion of them which have been brought here for the purpose of 
being exhibited in this suit. The plaintiff cannot be heard to 
say that the seizure was lawful because in his plaint he des- 
cribes it as unlawful and the whole basis of his claim must be 
wrongful seizure. The seizure here cannot be right and the 
confiscation wrong. Either the seizure and the order for confis- 
cation were right or both were wrong. For the purpose of up- 
holding the objection on this part of cl. 12 of the Letters Patent 
it is only necessary to hold that only a part of the cause of action 
arose outside the local limits of this High Court. For the 
reasons I have already stated I have no difficulty whatever in 
so holding. 

' The next contention is that even so he can sue by reason 
of the latter part of clause 12 of the Letters Patent, which is: 

“or if the defendant shall dwell or carry on business or personally 
work for gain within those limits.” 

It is contended that the defendant both dwelt and carried 
on business here at the commencement of the suit and in support 
of this contention the plaintiff has cited the decision of a Bench 
of this Court in Subbaraya Mudali v. The Govern- 
ment and Cunliffe (2). In that case it was held 
that under clause 12 of the Letters Patent the Government must 
"be considered as carrying on business at the place where its 
members exercise all the functions of Government, that is, in 
Madras. But even in that case the word “dwel? was consider- 
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ed inapplicable to the Government. On the other hand in 
Daya Narain Tewary v. The Secretary of State for India (3) 
it was held by a Bench that the words “carrying on business or 
personally work for gain” are inapplicable to the Secretary of 
State for India in Council. At page 273 in the course of this 
judgment Mitter, J., says : 

“that the word ‘business’ in clause 12 of the Letters Patent was used 
in a restricted sense is also indicated by the words ‘personally work for 
gain’ to be found in the same secuon. The latter words would be unneces- 
sary if the word ‘business’ had been intended to be used ın an unrestricted 
sense.” 

And with that statement I am in entire agreement. In my 
view the Government cannot be said to be carrying on business 
within the meaning of the word in that clause of the Letters 
Patent. This decision in Daya Narain Tewary v. The Secre- 
tary of State for India (3) was followed in Rodricks v. The 
Secretary of State for India (4). We are not here bound by 
the decision in Subbaraya Mudah v. The Govern- 
meni and Cunliffe (2) and as I am in agreement with the Cal- 
cutta decisions I have no hesitation in following them. Nor do 
I think that Government can be said to dwell anywhere. Where- 
asthe words “carrying on businéss” apply to a corporate body 
and to'limited companies and “personally work for gain” to an 
individual or individuals, the word “dwell’ can only apply to an 
individual in a private sense and not to an entity. A corpora- 


‘tio cannot be said to dwell anywhere. It may have an office 


where it carries on business but it does not dwell there. A 
dwelling denotes a place where a person resides, eats and sleeps. 
In my view therefore this Court has no territorial jurisdiction 
to try this suit. 

~The only remaining objection is that this High Court. on 
its Original Side cannot try this case by reason of section 106 
(2) of the Government of India Act. 

That sub-section reads as follows:— 

“The High Courts have not and may not exercise any original 
jurisdichon in any matter concerning the revenue or concerning any act 
done or ordered to be done in the collection thereof according to the usage 
and practice of the country or the law for the time being in force.” 


It is contended by the defendant that this is a matter con- 


‘cerning the revenue or concerning an act done in the collection 


thereof; and it is not out of place in this connection to mention 
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what is done with goods seized and confiscated. Théy are 
sold and the proceeds go to the customs. Part of the revenue 
of the country is derived from the customs and the collection 
of the customs 1s a collection of part of the revenue of the coun- 
try and I am prepared to hold that the sale of seized and con- 
fiscated goods and the taking by the customs authorities of those 
proceeds is the collection of customs and therefore of revenue. 
It is admitted by Mr. Narasimha Aiyar that penalties in the 
shape of double or treble duties imposed on sinuggled goods 
would be revenue. Yet he contends that the money derived 
from the sale of seized or confiscated goods is not. I cannot 
myself see any distinction whatever. I may conjecture that 
one of the objects of the sale is to recoup the customs for the 
unpaid duty which, had it been paid, would have been revenue. 
But there is another obvious reason for this penalty and it is 
this: persons who bring dutiable goods into the country are re- 
quired to declare their possession of them and to pay the proper 
duty which is then collected from them and becomes part of the 
revenue of the country. That is clearly the collection’ of 
revenue. If, however, persons smuggle dutiable goods into 
the country they prevent the collection of the duties.and so the 
- revenue. The object of the seizure and confiscation is two-fold, 
to punish the offender and to deter others from preventing or 


hindering the collection of revenue; and it seems to me impos- 


sible to hold that the seizure and confiscation of smuggled goods 
is not an act ordered or done in the collection of revenue, ag it 
is obviously designed to facilitate the collection of customs 
and therefore the revenue. . 

The decision in Alcock, Ashdown and Company, Lid. v. 
The Chief Revenue Authority of Bombay (5) has in my opi- 
nion no application to this case. That case dealt with a manda- 
mus to the Income-tax Officer to make an assessment and was 
a matter which was merely a preliminary towards the assess- 
ment of the assessee. The acts complained of in this case were 
not in any sense preliminary but in my view directly related to 
the collection of customs. I may add that the question as to 
whether or not section 106 (2) of the Government of India Act 
does prohibit the exercise by this Court of its original jurisdic- 
tion in revenue matters has been decided by the learned Chief 
Justice in Best & Co, Ltd. v. The Collector of Madras (1) and 
he there decided that the section was an express prohibition 
71918) 35 MLB. a‘ 
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against the exercise of such powers. I need not say more 
than that I entirely agree with his judgment and with the rea- 
sons he gave therein. I agree with the learned Chief Justice 
that both the objections are fatal to the plaintiff’s suit and that 
it must therefore be dismissed. 


Attorney for defendant: Government Soltctior. 
Ae Be Vi Suit dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE RAMESAM. 


K. M. Chokkalingam Chettiar ... <Appellant® (Plaintiff) 
v. 
At. Ar. Athappa Chettiar ... Respondent (1st Deft.). 


Morigagor and morigagee—Estoppel—Mortgagor—Title to mortgaged 
properiy—Plea of absence of—Mainiainability—Regtstration Lato—Fraud on 
—Invahidity of registration on grotwds of—Purchase of property to facili- 
tate registration at a paritowlar place—Pwurchase real—Intention to include 
property m mortgage or sale deed executed in respect thereof—Effect. 

A mortgagor is estopped from pleading that he had no title to the pro- 
perty which he has expressly mortgaged on the representation that it 
belonged to him. 

Under a sale deed dated 13th June, 1913 the lst defendant purchased a 
house in Erode for Rs. 200. On 14th June, 1913, he executed the suit 
mortgage mortgaging that hause and another house in Devakottai. The 
mortgage deed was registered at Erode. About a year later, the mort- 
gagor reconveyed the house at Erode to the vendor, the deed of reconvey- 
ance expressly stating that the Rs. 200 which was the consideration for it 
was to go in discharge of the suit mortgage debt. 

Held that, though the parties wanted to get the mortgage deed register- 
ed at Erode ‘and the purchase of the house at Erode on 13th June, T913 was 
made to facilitate the registration at Erode, yet as it was a real purchase 
and the parties intended that the house at Erode should be included in the 
mortgage as clearly appeared from the recitals in the deed of reconveyance, 
there was no fraud upon the registration law, and the registration of the 
mortgage at Erode was not invalid on that ground. 

Tt will be a broad proposition unsupported by any authority to say that, 
where a person bona fide buys property for the purpose of facilitating 
registration of a transaction and also bona fide includes it in a sale or mort- 
gage, he commits a fraud on registration, which would render the whole 
transaction invalid. 


Appeal against the decree of the Court of the Subordinate 


Judge of Ramnad at Madura dated 8th February, 1923 in O. S. 
No. 63 of 1921. 


*Appeal No. 290 of 1923, é ' 22nd March,- 1927, 
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A. Krishnaswami Aiyar and K. Balasubramania Atyar for 
appellant. | 


K. Bhashyam Aiyangar and S. Krishnaswams Asyangar Tor 
respondent. 


The Court delivered the following 


JUDGMENT :—This appeal arises out of a suit filed by the 
plaintiff as assignee of a deed of mortgage Ex. A dated the 
14th June, 1913 executed by the 1st defendant in favour of the 
2nd defendant, his son-in-law. The assignment by the 2nd 
defendant to the plaintiff is Ex. B dated the 20th July, 1914. 
The 2nd defendant at the time of the execution of Ex. B also 
executed a security bond Ex. F indenmifying the plaintiff. The 
2nd defendant according to the plaint made several payments 
which are set out in the plaint, amounting in all to Rs. 12,301-0-3 
and the present suit is filed for the recovery of the balance of 
Rs. 6,529-46 with costs and further interest. The mortgage 
deed recites the consideration and also states that two items of 
property were mortgaged One is a house in Devakottai and 
the other is a house in Erode. The house in Erode was pur- 
chased under a sale deed Ex. I on the-13th June, 1913 for 
Rs. 200 and this was included in the deed of mortgage. The 
property purchased under Ex. I was afterwards reconveyed to 
the vendor under Ex. IJ, and Ex. II recites that the Rs. 200 for 
which it was reconveyed should be paid to the mortgagee there- 
by making it clear that on the date of the reconveyance the pro- 
perty was treated as subject to the mortgage. Two defences were 
raised for purposes of this appeal. It is said that Item I, which 
was the property purchased in Erode, was purchased not bona 
fide with the object of acquiring the property but was ostensibly 
purchased for the purpose of giving jurisdiction to the Erode 
Registrar to register the document, that no property was intend- 
ed to be passed and that the transaction was intended for the 
purpose of effecting a fraud on registration. The other defence 
is that there was no consideration for the mortgage document 
itself as it was executed to prevent the 2nd defendant from ill- 
treating or discarding his wife, the daughter of the 1st defend- 
ant. The Subordinate Judge found both these points in favour 
of the defendant and dismissed the suit. We shall first deal 
with the question of consideration. So far as the evidence of 
consideration goes we have the fact that not only the document 
recites the consideration but it also appears thgt there was a 
transfer to the plaintiff on the footing that it was a mortgage 
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on which the money mentioned under it was due. There is no 
evidence worth the name that the plaintiff did not pay considera- 
tion for the transfer, nor is it shown that the plaintiff has any 
connection with the Ist and 2nd defendant so as to suggest that 
the transfer to him was only nominal. He is only a Koil | 
Pangali, that is a person connected with the temple. He is not 
a near relation nor is he a partner of the 2nd defendant. It is 
not suggested nor is there any evidence to show that the 2nd 
defendant did not pay the part payment mentioned in the plaint 
and which is also supported by evidence. One important point 
worth noticing is the conduct of the lst defendant. It is 
proved by the evidence that the plaintiff gave the lst defendant 
notices claiming the amount due under the mortgage and these 
are filed as Exs. C., C-1, E., E-1, E-2 and E-3 and D. As re- 
gards two of these notices at least there is the postal acknow- 
ledgment signed by the 1st defendant and there is no doubt 
that he had received the notices of claim. One of these notices 
sent through a vakil threatens a suit in default of payment and 
one would ordinarily expect that if the present case that there 
was no consideration for this transaction is true the Ist defend- 
ant would have sent a reply notice repudiating the claim stating 
that nothing was due on the mortgage.He however kept quiet. So 
far as the 2nd defendant is concerned he is said to have become 
an insolvent and gone to Karaikal. Then we have the fact that 
subsequent to this mortgage the property is transferred by the 
Ist defendant’s wife to the daughter of the 2nd defendant; and 
a plea was raised that the property did not belong to the Ist 
defendant but it was the property of his wife. We need not 
consider the truth of that plea here as we think it is clear that 
the 1st defendant is estopped from pleading that he had no title 
to the property which he has expressly mortgaged on the repre- 
sentation that it belonged to him.We will say nothing more about 
this plea because possibly there may be litigation between the 2nd 
defendant’s daughter and the mortgagee. Having regard -to 
the conduct of the Ist defendant we think that there is no rea- 
son to discredit the evidence of the plaintiff and his witness and 
to accept the statement of the 1st defendant that there was no 
consideration for this document We are not satisfied with the 
reasons given by the Subordinate Judge for holding that this 
document was executed without consideration. The fact that 
the 1st defendant did not repudiate the notices of claim for pay- 
ment of the mostgage amount and the fact that the 2nd defend- 
ant was making part payments towards the mortgage amount 
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clearly discount the evidence of the Ist defendant that _ no 
consideration passed. 

The next question for consideration ıs as regards the valid- 
ity of the registration. The case for the respondent is that there 
was no intention to purchase the property, that no consideration 
was paid for it and that the whole transaction was a device to 
get Ex. A executed and registered at Erode. There is no doubt 
that the parties wanted to get the document registered at Jtrode. 
But the question is whether in effecting that intention they really 
did anything which would invalidate the document. It will be 
a broad proposition unsupported by any authority to say that 
where a person bona fide buys property for the purpose of facili- 
tating registration of a transaction and also bona fide includes 
it in a sale or mortgage, he commits a fraud on registration, 
which would render the whole transaction invalid. Insuch a 
case nobody is cheated. There is the intention to buy the 
property. The title of the property is in the person who con- 
veys it, or mortgages it. Under the Registration Act a copy 
of the registered document is sent to the other district where the 
other property is situated and the mere fact that a man wants 
to facilitate a transaction should not in our opinion render the 
transaction invalid if there is no other objection to the tran- 
saction. In cases where a non-existing property is mentioned or 
in cases where property which is existing but which does not 
belong to the mortgagor or vendor is mentioned or in cases 
where the parties enter into a nominal transaction with- 
out any intention of title passing and yet the sale is registered, 
in such cases it may be said that there is a fraud with the object 
of defeating the provisions of the Registration Act. . Here 
both the parties were aware of what was going on and nobody 
is cheated by it. Having regard to the evidence we are not 
justified in holding that there was no intention to purchase the 
Property and include it under the mortgage. The fact that in 
our opinion weighs against the theory of any intention to de- 
fraud is that the reconveyance is about a year after the purchase 
and the reconveyance expressly states that the Rs. 200 which is 
the consideration for the reconveyance is to go in discharge of 
the mortgage debt. When we look at the case from the point 
of view of the recitals in the document it is difficult to hold that 
there was no intention to include the property under the mort- 
gage security. Where a person includes the property in. the 
mortgage security and asks the transferee to pay the Rs. 200 
in discharge of the mortgage debt his intention is clear that the 
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property should be included in the mortgage. Against this 
what have we got? We have only the statement of the Ist de- 
fendant and the statement of the vendor, who has himself trans- 
ferred the property to some third person. There is nothing 
against his interest now because even if his evidence is disbeliev- 
ed, he still remains the owner of the property competent to 
transfer it. We cannot say that the evidence of this D. W. 1 is 
entitled to any credit having regard to the recitals in the docu- 
ment. In the view we take of the case, we think it is unmeces- 
sary to consider the cases quoted by Mr. Bhashyam Atyangar 
for the respondent. We think that the plaintiff has proved his 
case. We reverse the decree of the Subordinate Judge with 
costs here and the Court below. There will be the usual mort- 
gage decree to the plaintiff for the amount claimed with interest 
from the date of plaint till the date of realisation. 

Time for redemption is six months from this day. 

A:S. V: Appeal alowed. 


— a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice WALLER AND MR JUSTICE 
MADHAVAN Nair. 


Parambarathil Patukkayil Chakkutti 


and others _., Appellants* (Plaintiffs) 
v. oe 
Kothambra Chandukutti ~... Respondent (1st Deft.). 


Malabar Law—Makkatayam Thiyyas—Law governuig—Hinds Law—Cus- 
tomary law—Presumption—Onus of proof—Hudx Law—A pplicability of, as 
customary law—Imparisbiity of properity—Onws of proof—Evidence. 

The Makkatayam Thiyyas are governed by what 18 called the custom- 
ary law, and when a question arises as to what is the rule of law govern- 
ing them on any particular matter, what the Court has to see is what is the 
rule of customary law obtaining amongst them in that matter, and in cases 
which are not sufficiently covered by prior decisions the question will havc 
to be determined with reference to the evidence in the case. In the absence 
of any satisfactory evidence to show what exactly is the rule of the custom- 
ary law on any particular point, the rulc of Hindu Law on that point must 
be presumed and adopted to be the rule of the customary law obtaining 
amongst the community on that point. The presumption is not that the 
Hindu Law as such is the law governing them in all matters. The presump- 
tion is simply that the rule of Hindu Law is also the rule of- the customary 
law obtaining amongst them, so that if any person alleges that the rule of 
the customary law on any particular point is something different the evidence 
that he adduces in support of his allegation ought not to be subjected to 


*S. A. No. 122 of 1924. 17th March, 1927. 
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those well-known tests which are applied to the case of dn alleged custom 
contrary to, or in derogation of, the law, but should be viewed simply as 
evidence adduced to show what is the rule of the customary law Itself: 
The presumption therefore will be useful and will hold good only if satis- 
factory evidence is not forthcoming as to what is the rule of the custom- 
ary law. : 

Raman Menon v. Chathwet, (1893) I L R 17 M 184 considered. 

- The expression “any custom having the force of law” in section 16 of 
Madras Act (O1 of 1873) is wide enough to include the customary law 
which governs the commmnities to which the Act applies. 

Where the appellants, Thiyyas of Calicut following the Makkatayam Law, 
alleged that the family property was impartible, but adduced no evidence to 
show that the property was mupartible according to the customary law of 
the partes and simply relied upon Roman Menon v. Chathunm, (1893) 
IL R17 M 184, in support of their contention: 


Held, that the presumption that the Hindu Law rule of partibility 
was also the rule of the customary law hold good and that the rule of 
compulsory partition therefore applied to the case. f 

Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 281 of 1922 preferred against the 
decree of the Court of the Additional District Munsif of Calicut 
in O. S. No. 368 of 1921. 

K. P. Ramakrishna Atyar for appellants. 

M. C. Sridharan for respondent. 

The Court delivered the following =. 

JUDGMENT :—The parties to this second appeal are 
Thiyyas of Calicut following the Makkatayam Law. The sons 
of the 2nd defendant are the appellants. . 

In a suit instituted by the 1st defendant against the 2nd 
defendant and his deceased brother Kelan (O. S. No. 1258 of 
1916) he obtained a money decree against the 2nd defendant 
personally and against defendants 3 to 5, the wife and children 
of the deceased Kelan. In execution of that decree he attach- 
ed the family properties in possession of the 2nd defendant. 
This second appeal arises out of the suit instituted by the appel- 
lants for a declaration that the properties attached for the decree 
in O. S. No. 1258 of 1916 are not liable to be attached and 
sold for that decree. The Lower Courts overruled the appel- 
lants’ contention and dismissed their suit. 

In second appeal it is argued that the suit property is impar- 
tible according to the Makkatayam Law governing the Thiyyas 
of Calicut and is not liable to be attached and sold. The ques- 
tion whether the property is impartible or not was not raised by 
the plaintiffs as a point for decision either in the pleadings or 
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in the issues; but in support of the argument that the suit pro- 


Lis impartible the learned vakil for the appellants relied 
here as in the Court below on the decision in Raman Menon v. 
Chathunns (1). It is no doubt true that the parties to this suit 
are, as in Raman Menon v. Chathumiu (1), Makkatayam Thiy- 
yas of Calicut, but we think that that decision must be confined 
to the facts and circumstances in that particular case and ought 
not to be understood as a decision applicable generally to all _ 
the Thiyya families. In that case the plaintiff alleged that, 
according to the customary law prevailing among the Thiyyas, 
the Ist defendant was entitled to a definite share in the property, 
and the defendants pleaded that the properties were indivisible. 
The issue raised was vague and the evidence adduced was in- 
conclusive and the witnesses were not even asked the real ques- 
tion at issue. But the Subordinate Judge, on the authority of 
two unreported cases, came to the conclusion that the ordinary 
rule of Marumakkatayam against compulsory partition was 
equally applicable to Thiyyas who followed Makkatayam. In 
Second Appeal Muthusami Aiyar and Best, JJ., observed that 


-it should not have been decided in that way and they framed .an. 


issue, viz.: 

“Whether according to -the customary law followed by the parties 
to this suit, compulsory partition can be effected according to the wish of 
one member of the tarwad” 
and called for a finding on it after taking fresh evidence. In 
compliance with the said order the Subordinate Judge held that 
there was no presumption that the Hindu Law of partibility of 
family property applied to the.case of Makkatayam Thiyyas 
quoting Rarichan v. Perachi (2) as authority for that position, 
that there was no written evidence in support of such a ctistom 
and that the oral evidence was quite unsatisfactory or insufficient 
to establish any such alleged custom or compulsory partition and 
returned a finding in the negative. The learned Judges simply 
accepted that finding in second appeal and did not independently 
consider the question themselves. In view of the fact that the 
finding” was not arrived at on any satisfactory evidence in the 
cast’ Hild that even the Subordinate Judge’s reading of the deci- 
sion in Rarichan v. Perachi (2) is not quite correct as we shall 
presently show, we think that Raman Menon v. Chathunm (1) 
should not be considered as a decision generally applicable to all 
families among Thiyyas. The same view has been expressed 


1. (183) IL R17 M 184. 2. (182) IL R15 M 28l. 
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in Second Appeal No. 580 of 1917 by Phillips and Krishnan, JJ. 
though by way of obiter. This is what the learned „i Jygges 
state: 

“We would only observe that it is questionable whether a . single 
decision in Ramon Menom v. Chaikunni (1) _ can be said to be a 
final decision binding on al Thiyyas of Calicut.” 

The decision in Velu v. Chamu (3) that the case of 
Raman Menon v. Chathwnni (1) relating to the Thiyyas could 
not be taken to lay down that the rule of partibility does not pre- 
vail among the Iluvans of Palghat, even assuming that the 
[luvans and the Thiyyans had at one time been of one class also 
lends support to our view. 


We think the Makkatayam Thiyyas are governed by what 
is called the customary law and when a question arises as to 
what is the rule of law governing them on any particular matter, 
what we have to see is what is the rule of customary law obtain- 
ing amongst them in that matter and in cases which are not 
sufficiently covered by prior decisions the question will have to 
be determined with reference to the evidence in the case. Vide 
Kerichan v. Peracht (2), Raman Menon v. Chathunni (1) and 
Kunht Pennu v. Chiruda (4) in each of which a specific issue 
was, raised as to what is the rule of the customary law on the 
particular question at issue and the Lower Court was asked to 
submit a finding after taking fresh evidence on it. See also 
Imbicht Kandan v. Imbichi Pennu (5) where the learned 
Judges observe that the Subordinate Judge was right in laying 
down that the question for decision was whether 

“according to the law and custom followed by Makkatayam Thiyyas 
of Calicut, property of a deceased person... .” 

In the absence of any satisfactory evidence to show what 
exactly is the rule of the customary law on any particular point, 
the rule of Hindu Law on that point must, we think, be pre- 
sumed and adopted to be the rule of the customary law obtain- 
ing amongst the community on that point. The presumption 
is not that the Hindu Law as such is the law governing them in 
all matters; if that be the presumption a person who alj n2 
rule of customary law at variance with it will have to ovẹ, it 
as a custom in derogation of the law. The presumption is 
simply that the rule of Hindu Law is also the rule of the custom- 
ary law obtaining amongst them, so that if any person alleges 

1. (1893) IL R17 M 184. 2. (1892) ILR15 M238. | 
3. (188) I L R 22 M 297. 4. (1896) I L.R 19 M 440 
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that the rule of the customary law on any particular point is 
something different the evidence that he adduces in support of 
his allegation ought not to be subjected to those well-known tests 
which are applied to the case of an alleged custom contrary to, 
or in derogation of, the law, but should be viewed simply as evi- 
dence adduced to show what is the rule of the customary law 
itself. The presumption therefore will be useful and will hold 
good only if satisfactory evidence is not forthcoming as to what 
is the rule of the customary law. If the learned Judges in 
Thatkkandhi Pokkenchers v. Ilivathukkal Achuthan (6) or in 
S. A. No. 2092 of 1920 intended to lay down that the 
Hindu Law as such governs the community in all matters and 
that a person alleging a contrary rule of law must prove it as 
a custom opposed to or in derogation of the law, we must, with 
due respect, express our dissent from them. 


We respectfully agree with the observations of the fearned 
Judges in Rarichan v. Peracht (2) on the point under considera- 
tion. In that case a person died leaving some self-acquired 
property and his brother claimed to succeed to it in preference 
to the widow. He adduced satisfactory evidence to show that 
according to the customary law prevailing amongst the parties 
the brother succeeds in preference to the widow. The Muhsif 
decreed the suit in favour of the brother, but the District Judge 
reversed his decree on the assumption that the Hindu Law 
applied to the parties in all matters and that any other custom al- 
leged must be proved as a custom in derogation of the law. The 
High Court in second appeal observed that that is not the 
correct view and that the only question is what is the law govern- 
ing the parties on the particular matter and called for a fresh 
finding. In compliance with the said order, the District Judge 
on a consideration of the evidence agreed with the Munsif that 
according to the customary law governing the parties the bro- 
ther succeeded in preference to the widow and the said finding 
was accepted in second appeal. In this connection reference 
might also be made to the well-known decision of the Judicial 
Committee Famndra Deb Ratkat v. Rajeswar Das (7). In 
that case the question was whether in a family which their 
Lordships of the Privy Council held to be not governed by the 
ordinary Hindu Law, there was a family custom which did not 
allow an adopted son to inherit. On the evidence adduced in 
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that case it was held by the Privy Council that the custom re- 
ferred to above was proved. As regards the question for con- 
sideration, their Lordships observed that the question was not 
whether the general Hindu Law was modified by a family cus- 
tom forbidding adoption and as regards the evidence relating 
to custom, their Lordships observed as follows: 

“Whether if the Baikantpur family were shown to have become 
Hindus ont and out saving only special customs, such evidence would be 
sufficient to prove a special custom, need not be discussed here. The family 
is in a totally different position. And their Lordships have no hesitation 
in holding that, whatever Hindu customs may have been introduced into it, 
the custom of succession by adoption has not been introduced.” 


These observations also clearly support the view we have 
expressed above. _ l 

Oldfield, J., in Rann v. Muthu (8) with whom 
Hughes, J., agreed, is not apparently prepared 
to accept Rartchan v. Peracht (2) as laying down the correct 
law mainly on the ground that neither Rarichan v. Peracht (2) 
-nor any of the cases Raman Menon v. Chathunnt (1), 
Imbichi Kandan v. Imbiche Pennu (5) and Kunhi Pennu v. 
Chiruda (4) in all of which Rarichan v. Perachi (2) is refer- 


red to with approval mentions S. 16 of Act IH of 1873 (The. 


Madras Civil Courts Act) and that by virtue of that sectjon in 
the absence of proof of special custom Hindu Law has to be 
administered to Hindus. S. 16 only says that 

“Where, in any suit or proceeding, it is necessary for any Court to 
decide any question . . . (a) the Muhammadan Law in cases where 
the parties are Muhammadans, and the Hindu Law in cases where the 
parties are Hindus, or (b) any custom (if such there be) having the 
force of law and governing the parties or property concerned, shall form 
the rule of decision” 


We think that the expression “any custom having the force 
of law” is wide enough to include the customary law which go- 
verns such communities and that wc are nat therefore bound to 
apply to them the ordinary Hindu Law as such. The cases above 
referred to clearly hold—and we think rightly—that the question 
in each case is what is the rule of the customary law on the parti- 
cular point arising for decision and this position does not in any 
way contravene the provisions of S. 16 of Act III of 1873. 

We-may also observe that Rartchan v. Perachi (2) does 
not say that there is no presumption that the rule of Hindu Law 
on any particular point is rule of the customary law governing 
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the Thiyya community on that point. All that it says is that if 
satisfactory evidence is produced to show that the rule of the 
customary law is otherwise, effect should be given to it. 

In the present case the appellants simply relied upon the 
decision in Raman Menon v. Chathunni (1) in support of their 
contention that the family property is impartible and have not 
adduced any evidence to show that the property is impartible 
according to the customary law of the parties. As we- pointed 
out above, the case Raman Menon v. Chathunni (1) cannot be 
held to be a general decision applicable to all the Thiyya families. 
As the plaintiff have not adduced any satisfactory evidence to 
show that the rule of customary law on this point is anything 
other than the Hindu Law rule of partibility we must hold that 
the presumption that the Hindu Law rule of partibility is also 
the rule of the customary law holds good and the rule of 
compulsory partition therefore applies to the present case. 

In the result we confirm the decree of the Lower Court 
and dismiss this second appeal with costs. 

A. S. V. ; Appeal dismissed. 
IN-THE HIGH COURT OF JUDICATURE AT-MADRAS. 

PRESENT :—Sır Murray Coutts TROTTER, Kt. Chief 
Justice. 

The Chingleput Municipal Council 
-represented by its Chairman and 

another ~ ... Appelants* (Defendants) 

v. - 

Ayyakannu Thambiran ... Respondent (Plaintiff). 

Madras District Municipalities Act, S. 98—Carriage let out for hire 
within the Maniapality—Motor bus plied for hire up and down the Munici- 
paty tf a. g 

Held, that a motor bus which plied for hire up and down a Munici- 
pality was clearly a carriage let out for hire within the Municipality on the 
true construction of S. 98 of the District Municipalities Act. 

Second Appeal against the decree of the District Court of 
Chingleput in A S. No. 156 of 1924 preferred against the 
decree of the Court of the District Munsif of Chingleput in 
O. S. No. 189 of 1924. 


C. Narasimhachariar and M. E. Rajagopalachari for 


appellants. 
Dr. S. Swaminadhan for respondent. 


aS. À. No. 925 of 1925. lith Fe ugry, 
. e 1. (IW) ILR 17 M M, 
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— 


The Court delivered the following 

Jupement :—In my opinion this motor-bus which plied 
for hire up and down the Municipality was clearly a carriage let 
out for hire within the Municipality on the true construction of 
S. 98 of the District Municipalities Act, and I really fail to 
understand how anybody could be supposed to feel any doubt 
about it. The mere fact that it is let out to several people 
instead of to one or that it travels on a fixed route instead of 
being at the beck and call of any one of the numerous or all the 
numerous hirers makes no difference whatever. This appeal 
must be allowed and the plaintiff’s suit dismissed with costs 
throughout. 


As Se Va Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BEASLEY AND MR. JUSTICE 
CURGENVEN. 


Julien Marret ... Petitioner* (Appellant in 
O. S. A. No. 55 of 1925— 
Plainisff) 
v 


Messrs. Mahomed Khaleel and another ... Respondents (Res- 
pondents 1 and 3 in do.— 
Defendants 1 and 3). 


Cevil Procedure Code, S. 110—Substontial question of law—Deed difi- 
culi—Construction of—Qwestion as to—Negligence in soltcttor—Finding as 
to—Concurrent fusdings of facit—Test—Reasons for finding given by ito 
Courts differeni—Effect. 

The construction of a difficult document is a mixed question of law 
and fact. 


The question of negligence or no negligence is one of fact. In this 
respect negligence in solicitors does not stand on a different footing from 
negligence in a railway company or a tramway company or an individual. 

A finding of fact of two Courts does not cease to be a concurrent find- 
ing within the meaning of the rule of the Privy Council as to non-interfer- 
ence with concurrent findings of fact of the Courts below merely because 
the appellate Court gives different reasons for concurring in the finding 
of the Court below. It is the finding that matters and not the reasons 
which cause the finding to be arrived at. 


Petition praying that in the circumstances stated therein and 
filed therewith the High Court will be pleased to grant leave to 
appeal to His Majesty in Council against the judgment and 

*C M P No. 94 of 1927. 19h January, 1927, 


The 
Chinglepnut 
Municipal 
Council 
v. 
Ayyakanno 


Thambiian. 


Julien 
Mairet 
v. 
Moasrs, 
Mahomed 
Kbaleel, 


~ 
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decree of the High Court, Appellate Jurisdiction in O. S. A. 
No. 55 of 1925, preferred against the decree of the High Court 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion in C. S. No. 1083 of 1922. 

T. N. C. Srintvasavaradachariar for petitioner. 

P. Jagannadhan and R. Srinivasan for respondents. 

The Court made the following l 

ORDER :—This is an application for leave to appeal against 
our decision. The respondents are Khalil Shirazi & Sons, the 
first respondents and Messrs. King and Partridge, second res- 
pondents. With regard to the first respondents we are clearly of 
the opinion that there is a substantial question of law to be decid- 
ed. We had considerable difficulty ourselves in construing 
what was called in the course of the trial the Indemnity bond. 
In our view the construction of a difficult document is a mixed 
question of law and fact and as regards the law we are clearly 
of the opinion that it is a substantial question. Therefore 
without saying anything more we grant the application of the 
appellants and give them leave to appeal against our decision 
with regard to the first respondents. . 

With regard to the second respondents, Messrs. King and 
Partridge, the case is entirely different. The case against them 
was a claim for damages for negligence. It is contended here 
that the question of negligence of the second respondents is a 


question of law. It is perfectly clear that in cases of negli- . 


gence which causes damage to anybody, 99 cases out of 100 
raise questions of fact and it has been held over and over again 
that questions of negligence are questions of fact. It is argued 
by the appellants that in the case of the second respondents who 
are solicitors it is a question of law as to whether upon the facts 
as found by us we ought not in law to have held that Messrs. 
King and Partridge were guilty of negligence. We see no 
authority whatever for that contention. The burden of show- 
ing that negligence in solicitors is on a different footing from 
negligence in a railway company or a tramway company or an 
individual is clearly upon the appellants and no authority has 
been cited to us as holding that in the case of solicitors what in 
the case of everybody else is a question of fact becomes a ques- 
tion of law. Even in the case of a suit for damages for mali- 
cious prosecution whilst in England it is a question of law lor 
the Judge aml of fact for the jury, here it has-been held to be 
entirely a question of fact for the Judge and that was held in 


aa oa Maa a 
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Pesionji M. Mody v. The Queen Insurance Co. (1), a decision 
of the Privy Council. Itis perfectly clear also from other deci- 
sions of the Privy Council that where the Privy Council have 
before them concurrent findings of fact they will not interfere 
unless some principle of law or procedure has been violated. In 
this case Mr. Justice Waller on the Original Side found that 
Messrs. King and Partridge had not been guilty of negligence. 
The case came before us on appeal and we have upheld that 
finding. These are concurrent findings. It may be that in the 
course of our judgment we have given different reasons to those 
given by Mr. Justice Waller but it is the finding that matters 
and not the reasons which cause the finding to be arrived at. 
There has been an entire failure on the part of the appellants 
to show us that we have violated any principle either of law or 
procedure. Therefore this application for leave to appeal so 
far as our judgment is concerned with regard to the second res- 
pondents must be dismissed with taxed costs in favour of the 
second respondents. The appellants will get their costs against 
the first respondents. 


A. S. V. ĝ Decree modified. 





[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR Murray Courrs TROTTER, KEH, 
Chief Justice, Mr. Justice WALLACE AND MR. JUSTICE 
BEASLEY. 


The Commissioner of Income-tax, 
Madras soe Referring O fficer* 
v. 
Linga Reddi Respondent. 


Indian Income-tay Act (XI of 1922), Ss. 2 (1) and 4 (vin)—Agre 
cultural income—Profit from manufacture of salt if amownts to—Licensee 
of salt factory—Profits from manufacture of salt—Liability to mcome-tar. 


The words “agricultural purposes” in S. 2 (1) of the Indian Income- 
tax Act cannot be held to cover the process of flooding the land occupied 
by letting in the sea water and then extracting the sodium chloride from it 
by eliminating the other chemical constituents. Consequently a licensee of 
salt factory is liable to pay income-tax on the profits he makes by the manu- 
facture of salt. 


' #Referred Case No. 2 of 192. 27th April, 19%. 
1. (1900) I L R25 B 332 : 10 M L J 300 (P C). ' 


R—48 


F. B. 
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., case stated under S. 66 (2), Act XI of 1922 by the Com- 
missioner of Income-tax, Madras, in the matter of Linga Reddi, 
Nellore District (Mypad), a licensee of the Krishnapatam 
salt Factory. 


The Case stated by the Commissioner of Income-tax, 
Madras, was as follows:— 


“Under S. 66 (2) I have the honour to refer for the 
opinion of the High Court the question whether income from the 
production of salt 18 agricultural income within the meaning of 
S. 2 (1) of the Income-tax Act. 


2. The petitioner is a licensee of the Krishnapatam Salt Factory 
in Nellore District. In the year of account (1924-25) he made 
a profit of Rs. 7,012 from salt manufacture. The question is 
whether this income is liable to income-tax. 


3. In my opinion, income derived from the production of salt 
cannot be held to be agricultural income. In order that that in- 
come should come within the exemption mentioned in section 4 
(3) (um) of the Act it must be “revenue derived from land which 
is used for agricultural purposes.” I do not consider that land 
used for the cultivation of salt can be held to be land used for 
agricultural purposes. Moreover the salt which produces the in- 
come is in no sense derived from land. Common salt or sodium 
chloride is derived in Madras from the waters of the sea. In the 
Bay of Bengal the constituents of sea water are: 


26.06 Sodium chloride 
2.81 Magnesium. chloride 
1.20 Potassium chloride 
1.82 Magnesium sulphate 
1.36 Calcium sulphate and 

966.75 Water. 


The whole process of manufacture consists in the separation 
of the sodium chloride from the other constituents of the sea. The 
salt factory is situated close to an estuary from which the water 
of the sea is led in channels to the edge of the factory. It is then 
baled into condensers in which the first process of evaporation 
takes place. As the sea water increases in density through the 
action of the sun’s heat the calcium sulphates contained in it are 
separated and sink to the bottom of the condensers. The brine is 
then led into a series of crystallizers in which further evaporation 
takeg,place. When it has reached a density of 25 degrees 
Beaume, the sea water being then reduced to 1[10th of its original 
bulk, the sodium chloride of common salt is deposited and is scrap- 
ed and stored for sale. The residue of the brine together with 
the magnesium salts contained in it is then drained off. It will 
be that the whole of the commodity which yields the profit is 
derived from sga water and not in the slightest degree from the 
land on*which the crystallizers are situated. The only processes 
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ever performed on the land during the course of salt manufacture 
are an occasional ploughing at the beginning of the season tóədes- 
troy crab holes and subsequent stamping down of the soil to make 
it hard and prevent percolation of the brine. I do not consider 
that these processes warrant a finding that the income is derived 
from the land. The land comprismg the salt pans is 
merely a place of storage of the commodity, viz., sea water, which 
yields the income.” 

M. Patanjali Sastri, Special Counsel for Referring Officer. 


T. V. Venkataraina Atyar for respondent. 


The Court delivered the following 

JUDGMENTS :—The Chef Justice:—In my opinion this 
case is unarguable. The assessee was a licensee of the Krishna- 
patam Salt Factory in the Nellore District From the manu- 
facture of salt on the land of which he was the lessee he made 
a profit of some Rs. 7,000 which has been assessed to income-tax. 
He now contends that this is agricultural income, that it is re- 
venue derived from the land which is used for agricultural pur- 
poses and therefore not taxable. To my mind it would be a 
gross misnomer to hold that ‘ agricultural purposes” could be 
held to cover the process of flooding the land occupied by letting 
in the sea water and then extracting the sodium chloride from it 
by eliminating the other chemical constituents. In my opinion 
the assessment was right and must be confirmed. The answer 
to the specific question referred is in the negative. The asses- 
see will pay the costs of this reference. Counsel’s fee Rs. 250. 

Wallace, J. :—I agree. 

Beasley, J. :—I agree. 

N. S. Reference answered in the negative. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT :—Sır Murray Coutts TROTTER’ “Kt. 
Chief Justice, Mr. Justice WaLrrace anp Mr. JuS$ticz 
BEASLEY. O iat pg’ 
The oe of Income-tax ... Referring Officer* 

is na Teana 
A. T. K. P. L. S. P. Subramaniam ` 

Chettiar a _ Respondent. 

Indian Incowme-tax Act (XI of 1922), S. 4 (1)—Income aristhg ‘ti Bri- 
tish India—Mercantile . basis of accountahey—Amonnt shown ar. gteriit' o 


I, - = Ae te 
-- #Referred Case- No. 8 of 1926. 4th May, 1927. 77 
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accounts—Liability to income-tar—Actual receipt of amount if mecessary— 
Assessee adopting mercantile bass of accountancy—Income-tax on cash 
basis—Plea of, by assessee—Righi of. 

Petitioner was a banker resident at a place S in the Ramnad district. 
He carried on banking business at S and also at Rangoon. These busi- 
nesses belonged solely to him, that at Rangoon being managed by an agent 
acting under his orders. He was also the chief partner in a moncy-lending 
firm at Penang ın the Strait Settlemenis. 

From the Rangoon firm under petitioner's orders a sum ot 
Rs. 78,000 and odd was transferred in cash to the Penang business ani 
a sum of Rs 12,000 and odd was entered in the books of the Rangoon 
business as interest on that money from Penang. 
The petitioner maintained his accounts on the mercantile basis, according 
to which method credits and debits were cntered in the accounts not on the 
basis of the actual receipts and disbursements in the course of busincss 
but on the date of the transactions irrespective of the date of payment. The 
sum of Rs. 78,000 and odd was treated as an advance in petitioner's accounts, 
and the interest on that sum was treated as interest on that advance in just 
the same way as all other interest was treated as interest on loans made to 
others. Interest chittas were actually sent to Penang in respect of that 
interest. 

Held that, in view of the mercantile basis of accountancy voluntarily 
adopted by the petitioner, the interest on the Rs 78000 and odd was income 
which properly arose in Britsh India within the meaning of S. 4, Sub- 
section (1) of the Indian Income-tax Act. 

Under the Act a trader can adopt either the mercantile basis of account- 
ing or the cash basis. He cannot adopt both. He cannot also for the 
purpose of more conveniently carrying on his own business adopt the 
mercantile basis and then for the purpose of income-tax assessment adopt 
the cash basis. E 


Case stated under S. 66 (3) of Act XI of 1922 in pursu- 
ance of the order of the High Court in O. S. A. No. 89 of 
1924 dated 12th January, 1926 calling on the Commissioner to 
refer the question of law in the case to the High Court. 


The Case stated by the Commissioner of Income-tax, 
Madras, was as follows :— 


“In compliance with the above order, I have the honour to 
refer the following case for the opinion of the Hon’ble Judges of 
the High Court. 


2. The petitioner is a banker resident at Sirukudalpatti in the 
Ramnad district. He carries on banking business at Sirukudal- 
patti and also at Rangoon. These businesses belong solely to him, 
that at Rangoon being managed by an agent acting under his 
orders. He is also the chief partner in a money-lending firm at 
Penang in the Strait Settlements. 

3. The petitioner is maintaining his accounts on the commercial 
or:mercgntile basis. According to this method credits and debits 


are entered in the accounts not on the basis of the actual receipts 
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and disbursements in the course of business but on the date of the 
transactions themselves irrespective of the date of payment. 
The profits and gains of an assessee who keeps his accounts on the 
mercantile basis are arrived at by a comparison of the figures on the 
credit and debit sides at the opening and closing dates of the year 
of account in respect of the transactions of the business. S. 13 of 
the Income-tax Act, 1922, requires that an assessee’s income shall 
be calculated in accordance with the method of accounting regularl;; 
employed by him. 


4. For the assessment of the year 1923-24 (which had to be com- 
puted on the basis of the income of the year 1922-23) the petitioner 
returned an income of Rs. 16,345 and filed a Profit and Loss state- 
ment certified by an auditor showing his income for the 12 months 
ending 12th April, 1923 as under :— 


Rs. 


Headquarters, Sirukudalpatti ... 2,478 
Rangoon old account Rs. 17,367 
Rangoon new account (loss) 4578 ... 12,789 


Profit received from Penang partnership ... 1,078 


Total Rs. 16,345 


Subsequently the auditor filed a revised Profit and Loss state- 
ment for the Rangoon old account in which he showed the incomc 
to be Rs. 20,507 instead of Rs. 17,367. He arrived at this figure 
of Rs. 20,507 after deducting from the gross income receipts as 
shown in the accounts a sum of Rs. 6,313 which he alleged was 
“interest adjusted on the loan advanced to the Penang Shop but 
not received”. Some time later he put in another claim to deduc} 
a sum of Rs. 5,861 being the interest adjusted to the profit account 
on the loan advanced to the Penang partnership but not actually 
received in British India. In calculating the profits of the Rangoon 
old account the auditor had, however, deducted as expenses many 
items of interest payable to foreign creditors although the interest 
had not been paid. : 


The Income-tax Officer heard the petitioner’s representative 
on the claim to deduct the two sums of Rs. 6,313 and Rs. 5,861 or 
Rs. 12,174 in all and held that as the loans were advanced in 
Rangoon the interest accrued and arose to the petitioner in British 
India and as that interest was taken credit for in the petitioner's 
Rangoon accounts which were maintained on the mercantile basis, it 
was liable to be assessed under Ss. 4 (1) and 10 read with S. 13 of 
the Income-tax Act. He therefore took all credits in the accounts 
as receipts and allowed all debits in the accounts as expenses and 
after adding back certain expenses which were inadmissible under 
the Act assessed the total income of the petitioneg at Rs, 39,748 
as shown under and levied an income-tax of Rs. 3,105-5-0. 


F. B. 
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Rs, 

Property ove 1987 
Business, headquarter ... 2,629 
5 Rangoon old account ... 38,946 
Remittances from Penang ... 1,078 
Rs. 44,240 

Deduct loss from Rangoon new account ... 4,492 


Total income Rs. 39,748 


5. The petitioner appealed to the Assistant Commissioner against 
this assessment and contended inier alia that the interest of 
Rs. 12,174 credited in the Rangoon accounts on the loan to the 
Penang firm represented “income in the shape of interest due from 
Penang” and that, as “there has been no payment towards this 
income” and “Penang is still a debtor to Rangoon”, the adjustment 
of this interest in the Rangoon books could not be construed as 
the receipt of the income into British India for purposes of assess- 
ment. Extract from his appeal petition is filed as Ex. A. The 
Assistant Commissioner, however, upheld the assessment on the 
grounds that the sum advanced by his Rangoon shop to the Penang 
firm was, as admitted by the petitioner, a loan on which interest 
accrued, arose and was payable in British India, that as the peti- 
tioner took credit in his books for the interest due, the interest 
should be taken to have been realised according to the method of 
accounting adopted by him and that, as the interest did not accrue 
in the foreign country, the question of remittances of foreign profits 
did not arise. An extract of the Assistant Commissioner’s order is 
filed as Ex. B. 


6. The petitioner then filed an application to the Commissionei 
under S. 66 (2) of the Income-tax Act and contended that the 
sum advanced by his Rangoon shop to the Penang firm was not 
a loan made in the regular course of the Rangoon business but a 
surplus investment made by him. in a joint business at Penang in 
which he was a partner, that the interest on this sum accrued in 
Penang and that, as it was not actually remitted to British Ifdia, 
it could not be taxed here. In support.of his position he produced 
certain letters to show that the amount, though originally advanced 
by his Rangoon shop, was really an investment by the headquarters 
in the Penang business the interest on which was payable to the 
headquarters and not to Rangoon. A copy of the application is 
filed as Ex. C. This position was entirely inconsistent with that 
taken up at the time of the assessment and of the appeal before 
the Assistant Commissioner when he admitted that the money sent 
from Rangoon to Penang was a loan in the regular course of busi- 
ness. It was also inconsistent with the entries in the accounts 
which showed that the amount due by Penang was on current 
account’ with Rangoon, that the Rangoon shop teok credit for tha 
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interest on this amount and that the Penang firm showed payment 
of interest on the same amount to the Rangoon shop and not to 
the headquarters though there was a separate ledger in the Penang 
accounts for transactions with headquarters. The Commissioner 
doubted the genuineness of the correspondence between the peti- 
tioner and his Rangoon agent in regard to the transfer of the 
money from the Rangoon to headquarter account, and held that 
even if the letters were genuine they merely embodied an idea of 
the petitioner, which the books showed had not been carried out. 
The balance sheet of the Rangoon shop (a copy of which is filed 
as Ex. D) no doubt indicated that the petitioner had sufficient capi- 
tal of his own to cover the amount alleged to have been transferred 
to Penang on headquarter account but there was no proof that the 
money was so transferred. On the other hand all the circum- 
stances indicated that the advance was a ‘loan’ advanced by Ran- 
goon to Penang as previously admitted by the petitioner. During 
the hearing of the application the Rangoon and Penang accounts 
and the Rangoon Vaddi Chittas were produced and examined by 
the Commissioner’s Personal Assistant and by the then Assistant 
Commissioner, Central Range. They have noted that the Vaddi 
Chittas were prepared and sent from Rangoon to Penang. 
Petitioner’s vakil now denies this, but the copy of the Penang 
ledger in the Rangoon accounts supports their statement as the 
interest is entered “‘Vaddi Chittaipadi” which implies that vatti 
chittais had been interchanged. I accordingly accept the state- 
ments of the then Personal Assistant and Assistant Commissioner 
as correct. Further, in the affidavit filed by the Commissioner 
during the hearing of the application under S. 66 (3) it was speci- 
fically stated that Vaddi Chittas had been issued by Rangoon and 
accepted by Penang. That allegation was not definitely denied 
by the petitioner in his second affidavit. On the facts before him, 
the then Commissioner rejected the new theory put forward by the 
, petitioner and refused to state a case to the High Court (Ex. G). 
The facts found during these proceedings are summarised below: 

(a) that the petitioner’s business was carried on in British 
India ; 


(5) that the loans on which the interest of Rs. 12,174 
accrued was made by the petitioner from Rangoon and the accounts 
showed that it arose on the current account of the Rangoon shop 
with the firm in Penang; 

(c) that the interest was adjusted in the Rangoon accounts 
as a receipt from Penang and the Penang accounts also showed pay- 
ment of interest on this amount to the petitioner’s Rangoon shop 
although the entries were made on different dates and for slightly 
different periods; 

(d) that the petitioners Rangoon accounts are kept on the 
mercantile basis according to which the interest due is treated as 
receipts irrespective of actual realisation; l 

(e) that Vatti Chittais were interchanged between the Ran- 
goon and Penang agents and that the entries were made in Rangoon 
after they had been accepted by Penang; 


F. B. 
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(f) that in accordance with the mercantile basis the debit 
entries made on account of interest due by the petitioner to his credi- 
tors in foreign places were treated as payments though the interest 
had not actually been paid and such debits were allowed as an ex- 
penditure in computing the profits of his Rangoon shop. 

7. An application under S. 66 (3) of the Indian Income-tax 
Act was made to the High Court tọ direct the Commissioner lo 
state a case on certain questions of law which he alleged arose in 
his assessment. The application was heard by the Hon’ble Mr. 
Justice Kumaraswami Sastri. In the course of the proceedings 
before him he called upon the Assistant Commissioner, Southern 
Range, to examine petitioner’s accounts and record definite find- 
ings on the question whether, having regard to the entries in the 
accounts and the course of business, there was only a book adjust- 
ment of the interest or anything amounting to payment of interest 
by the Penang firm to the petitioner's Rangoon business. The 
Assistant Commissioner examined the books and recorded the 
findings, a copy of which is fled as Ex. E. On these findings 
of fact the High Court held that no question of law arose and 
dismissed the application. The order is filed as Ex. F. 


8. The petitioner filed an appeal against this order in O. S. 
A. No. 89 of 1924. Their Lordships who heard the appeal con- 
sidered that questions of law were involved and by their order 
dated the 12th January, 1926 (received by me on 22nd- February 
1926) I have been directed to refer the following: questions of law 
with my own opinion thereon for the decision of the High 
Court :— 

“1. In the circumstances of this case can the interest on the loans 
or advances made by the assessee to the partnership firm at Penang be said 
to be income accruing or arising in British India within the meaning of 
S. 4, cl. (1) of the Indian Income-tax Act ?” 


“2. If the answer to the above question is in the negative and if . 


the income is one accruing or arising without British India to a person 
resident in British India is the income one received in British India so as 
to make it taxable under S. 4 read with Ss. 6, 10 and 13 of the Act ?”’ 


9. Question (1).—On the findings of fact by the Income- 
tax authorities, summarised at the end of paragraph 6, I am of 
opinion that it must be held that the interest on the sum of 
Rs. 67,000 sent to Penang is income accruing or arising in British 
India. We are not taxing the profits made by the Penang firm 
through lending out in Penang the capital borrowed from Rangoon. 
What we are taxing is the interest due to the petitioner’s Rangoou 
shop from his partnership firm at Penang on the loan given by 
petitioner at Rangoon. I know of no justification for the view 
that the loans made by a banker in British India must be dealt 
with separately according as the borrower is in British India or 
outside British India. Any Bank in British India in computing 
its taxable profits would certainly make no distinction between 
loans lent to æ merchant in Madras and loans lent to a planter in 
Travancore. 
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Question (2).—I am of opinion that the sum of Rs. 12,174 
is one received in British India within the meaning of Ss. 4, 10 and 
13 of the Act. In Referred Case No. 2 of 1920 [The Secretary 
to the Board of Revenue (Income-tax), Madras. v. Al. Ar. Rm. 
Arunachalam Chettiar (1)] the effect of the words “income accru- 
ing, arising or received in British India” occurring in S. 3 of the 
Income-tax Act VII of 1918( which was repealed by the present Act 
XI of 1922) came up for judicial consideration before a Fall 
Bench of five Judges of the Madras High Court. Justice Napier 
held “If a person entitled to receive money agrees with his debtor 
to let the money stand in the hands of the debtor either by way of 
deposit or as a fresh loan of investment that would in my opinion 
amount to receipt”. Justice Ayling said “I agree with Napier, J., 
that if a person entitled to receive interest agrees with his debtor 


to let the money stand in the hands of the debtor either by way - 


of deposit or as a fresh loan or investment that would amount to 
a receipt’. Justice Krishnan remarked “Actual payment of cash 
by the payer to the payee ıs of course not necessary to constitute 
a receipt or realisation. Payment by a Bank of interest earned by a 
fixed deposit to a  person’s current account in the 
Bank itself would also amount to a receipt. by him. 
Again in the case, put by the Board, of a Nattukottai Chetti not 
drawing the interest that has accrued to him but leaving it witb 
the payer to be added to the capital and to carry interest itself 
would also be a case of realisation in the view I am taking.” 
Similar views were expressed by Justice Sadasiva Aiyar. In this 
case the petitioner as well as his creditor the Penang partnership 
are both bankers. The petitioner prepared and issued vaddi 
chittas to his debtor the Penang partnership and on acceptance 
of the same by his debtor took credit for the interest due in his 
Rangoon business accounts. The Penang partnership gave credit 
to the petitioner for the interest on this amount in its own accounts 
and interest is being calculated on the capital plus the interest credit- 
ed thereon. In other words, the petitioner instead of receiving the 
interest in British India and re-transmitting it to Penang managed 
to get a corresponding credit for his business in British India by 
an adjustment in the accounts. Such an adjustment has the same 
effect as actual receipt. 


Further in the Rangoon business there were both interest due 
from persons resident outside British India but not actually receiv- 
cd and interest due to persons outside Biitish India but not actual- 
ly paid. The petitioner has in his accounts taken credit for 1otérest 
due to him and debited the accounts on interest payable by him. 
As stated in paragraph 3 above the petitioner is maintaining “his 
accounts on the nrercantile basis so that under the explanation con- 
tained in S. 10 (3) the interest debited to the accounts though-not 
actually paid has been allowed as an expenditure. Iam of opinion 
that the interest credited to the accounts in accordance with the 
method of accountancy employed by him must in the same way be 
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taken to have been received by him within the meaning of S. 4 
read with Ss. 10 and 13 of the Income-tax Act. Any other conclu- 
sion will make it impossible to assess foreign traders on the mercan- 
tile basis. If in the present case, for example, the result of adopt- 


ing the mercantile system of accountancy is to be that amounts . 


debited but not paid must be treated as outgoings while amounts 
credited but not received in cash and standing on primarily the 
Same footing as the debits cannot be treated as incomings, the 
assessing officer could hardly avoid the conclusion that in the 
circumstances the assessee’s income, profits and gains could not be 
deducted from accounts ‘maintained on the mercantile system of 
accountancy, and he would have to exercise his discretion under 
the proviso to section 13 of the Act and compute the income on 
some other basis.” 


M. Patanjali Sastri, Special Counsel, for Referring Officer. 

K. S. Krishnaswami Aryangar mi M. Subbaroya Atyar for 
kae 

~ The judgment of the Court was delivered by 
nat Beasley, J.:—Two questions are referred to us for 
decision: (1) In the circumstances of this case can the 
interest on the loans or advances made by the assessee to the 


partnership firm at Penang. be said to be income accruing or . .. 


arising in British India within the meaning of S. 4, cl. 1 of the 


Indian’ Income-tax Act, and (2) If the answer to the above - 


question is in the negative and if the income is one accruing or 
arising without British India to a person resident in British 
Hidia, is the income received in British India so as to make it 
taxable under S. 4 read with Ss. 6, 10 and 13 of the Act. 


The assessee has a business of his own in Rangoon carried 
on by an agent and is interested with another or others in a 
money-lending business in Penang in which he is the chief 
partner. From the Rangoon business under his orders a sum 
of Rs. 78,768-7-3 was transferred in cash to the Penang busi- 
ness. In the books of the Rangoon business a sum of Rs.12,174 
is entered as interest on that money from Penang and the asses- 
see has in respect of that interest been assessed under S. 4, Sub- 
section 1 of the Indian Income-tax Act as income accruing, 
arising or received in British India. The assessee contends that 
interest so credited in the Rangoon books is interest earned out- 
side British India, that is foreign income and that the crediting 
of interest in the Rangoon books is merely a book entry and 
that there has in fact been no actual receipt of the money in 
Rangoon and that therefore it is not income arising under S. 4, 
Sub-settion 1°of the Indian Income-tax Act and is not income 


~ 


~i 
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arising under S. 2, Sub-section 2 of the same Act because it has 
never been received in British India. The short answer to that 
contention in our view is that this interest is not a profit or gain 
arising without British India. The Income-tax Commissioner 
does not seek to tax anything that the Rs. 78,768 may have 
earned in Penang. What he has done is to assess the profits 
of the Rangoon business under S. 10 of the Indian Income-tax 
Act computed in the manner directed by, S. 13 of the same Act. 
S. 13 was no doubt introduced to obviate many difficulties. It 
is a great advantage to both traders and Income-tax Officers. 
It is open to a trader to adopt eitheY'the mercantile basis of 
accounting or the cash basis. He is not forced to adopt one in 
preference to the other but he cannot adopt both. The asses- 
see in common with most of the business firms in India has 
chosen to adopt the mercantile basis of accountancy and not the 
cash basis. He cannot, for the purpose of more conveniently 
carrying on his own business, adopt the mercantile basis and then 
for the purpose of income-tax assessment adopt the cash basis. 
What is done in accordance with the mercantile basis is that the 
debit entries made on account of interest due by the assessee to 
his creditors in foreign places are treated as payments of interest 
though interest has not actually been paid and such debits iape 
allowed as an expenditure in computing the profits of the 
assessee’s business in British India Similarly credit entries 
made on account of interest due by creditors in foreign plases 
to the assessce are treated as payments of interest though that 
interest has not actually been paid and admittedly 
in this case this basis has been adopted and no 
question as to whether or not interest has 


actually been received or has actually been paid can under this 


basis possibly arise. What the assessee seeks to do is, whilst 
adopting the mercantile basis in regard to all the other entries 
of interest in his accounts, to adopt an entirely different basis, 
$. e., cash basis for the purpose of this one entry and to argue 
that interest has never been received in British India although it 
is entered as a profit in exactly the same way as all the other 
credits of interest are, all the other entries being treated on the 
mercantile basis as money actually received The assessee has 
chosen to adopt the mercantile basis His own accounts are 
dead against him and, in our view, preclude him from arguing 
here, as he does, that this interest is income arising outside Bri- 
tish India, and not received in British India because in Jaw the 
transfer called in the assessee’s books an advance to the Penang 
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firm cannot be a loan. In our view once an assessee has adopt- 
ed the mercantile basis of accountancy it is upon that basis 
and upon that basis alone that he is to be assessed. 
It would be an impossible position if an  assessee 
after having adopted the mercantile basis were to call upon the 
Income-tax Officers to make a long and difficult inquiry with 
regard to the various items entered as profits in the accounts of 
the assessee in order to prove that those sums were actually 
received in British India. This interest is treated like all the 
other interest in the assessee’s books as a receipt of profits. The 
money transferred is treated as an advance. The interest is 
treated as interest on that-advance in just the same way as 
all other interest is treated as interest on loans made to others. 
Not only that, interest chittas were actually sent to Penang in 
respect of this interest. The case of The Gresham Life 
Assurance Society v. Bishop (2) was referred to by the asses- 
see as a case in support of his contention But that case has no 
application to this case as that was a case of a foreign income 
whereas in this case on the facts, that is to say the mercantile 
basis of accountancy voluntarily adopted by the assessee, the 
interest is income which properly arises under S.4, Sub-section 1 
of the Indian Income-tax Act. Our answer to the first ques- 
tion referred to us is in the affirmative and in view of this an- 
swer the second question does not arise. The assessee will pay 
the costs of this reference Rs. 250 to the Commissioner of 
Income-tax. 

Ps Sc V Reference answered m the afirmative. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 
PRESENT :—VISCOUNT DUNEDIN, LorpD SHAW, Lorp 
SINHA AND SIR JOHN WALLIS. 
V. E. A. R. M. Firm and another ... Appellanis* (Defis.) 
U 


Maung Ba Kyin and another ... Respondents (Plaintiffs). 


Cwil Procedure Code, 1908, O. 21, R. 63—Claim to attached property, 
preferred by party holdwy under regisiered sale-deed—Regtiular suit to 
establish wighi—Burden of proof. 

Where a party being the ostensible owner of property under a reyister- 
ed sale-deed passed by the judgment-debtor, prefers a claim to the said 
property on its attachment in execution of a decree against the judgment- 


*P C Appeal No. 85 of 1926. Ist July, 1927, 
2. (1902) A C 287, 
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debtor, and, upon the claim being disallowed, he institutes a suit under 
O. 21, R. 63, Civil Procedure Code, 1908, to establish his right, the onus 
is on the contesting defendant, namely, the attaching decree-holder, to 
show that the sale by the judgment-debtor to the plaintiff owas a 
fraudulent one. 


Semble : The Court may legitimately infer fraud from an utter in- 
adequacy of consideration. 


Judgment of the High Court affirmed. 


Appeal (No. 85 of 1926) from a judgment and decree ot 
the High Court, Rangoon (Das and Heald, J}.), dated the 4th 
August, 1925, reversing a decree of the District Judge of 
Myaungmya, dated the 23rd June, 1924. 


The material facts are given in the judgment of the Judi- 
cial Committee. The case of the plaintiffs was that they 
bought the properties in suit from the judgment-debtors for 
Rs. 20,000 by a registered sale-deed dated the 31st July, 1922, 
and that they had been in possession since. The attaching creditor 
contested the suit and pleaded that the sale-deed was a fraudu- 
lent one without consideration and intended to delay and de- 
fraud creditors. The Trial Court dismissed the suit on the 
ground that the sale to the plaintiffs was not a genuine one and 
was made to defraud the creditors of the judgment-debtor. On 
appeal, the High Court took the contrary view and decreed the 
plaintiffs’ suit. The following extracts from the judgment of 
the High Court put the case in a nut-shell:— 

“We do not agree with the Trial Court on this point. It is not alleged 
in this case that the land is worth more than Rs. 18,000 or Rs.19,000. The 
main consideration for the sale in July, 1922 was the debt due to Upe, Ba 
Kyin’s father. At that time there were no suits instituted against Mg. Po 
Hla, and there was nothing to prevent Upe from pressing Mg Po Hla in 
either getting repayment or a conveyance of the land Upe states that 
he was anxious to get this land for his son, and that he was therefore will- 
ing to pay a few thousand rupees more to get a conveyance of it. The 
Trial Judge seems to have considered that, because the conveyance was not 
taken in the name of Upe, but in that of his son, therefore the transaction 
must be a sham one. To our mind that makes no difference. Upe was ar 
liberty to take a conveyance in his own name or in that of any one he 
liked. It is quite possible that he might have wanted to favour his only 
son, and therefore took the conveyance in his son’s name. There is no 
reason to disbelieve the statement of Upe when he says that his idea wus 
to give this land to his son, and that therefore he took the conveyance in 
the name of his son. The burden of proving want of consideration is on 
the defendants. The land was sold before the attachment, and they had 
to prove that the sale was not a genuine one and that there was no con- 
sideration for it. The defendants have produced no evidence to show 
want of consideration or anything to affect the bona fides of the sale. They 
haye not attempted to show that the land was worth more than Rs. 20,000, 
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the consideration paid for the land. On the other hand, the plaintiffs 
have produced evidence to show that Rs. 3,000 was paid at the time of the 
sale, and that Rs. 17,000 was due on the original loan at that time. As 
already stated, the Trial Judge has held that Rs. 15,000 has been loaned to 
Po Hla by Upe. Under these circumbtances we are of opinion that the 
burden of proof lay very heavily on the defendants to show that the deed 
of sale was not a genuine one. It is not alleged that at the time of the 
deed of sale Upe or his son knew the state of indebtedness of Mg. Po Hla. 
We therefore set aside the decree of the Lower Court, and decree the 
plaintiffs’ suit with costs in both Courts.” 

The defendants (the attaching decree-holders) appealed to 
His Majesty in Council from the judgment of the High Court, 
and contended that the conveyance in favour of the plaintiffs 
was void under S. 53 of the Transfer of Property Act as made 
without consideration and with intent to defeat the vendor’s 
creditors. 

Dunne, K. C., and Ratkes for appellants. 

The respondents were not represented at the hearing. 

Ist July, 1927. The Judgment of their Lordships was 
delivered by 

Viscount Dunzpin.—In September, 1920, one Po Hla, 
who was proprietor of certain real property, executed a mort- 
gage of that property in favour of Upe for Rs. 10,000. At 
the same time, he also executed a promissory note in favour of 
Upe for Rs. 5,000, and what hasbeen said in the judgments be- 
low may be anticipated by saying that it has been found that 
these transactions were quite genuine transactions and represent- 
ed a mortgage and a promissory note executed for a real debt. 
Now time went on and inasmuch as interest had not been paid, 
when it comes to the critical date with which we shall have pre- 
sently to do, the state of affairs was this, that these Rs. 10,000 
and Rs. 5,000 respectively had with interest grown into a sum 
of Rs. 17,000, of which, of course, only part was under the 
mortgage and the other was merely an ordinary debt. 

Now in 1922, Po Hla executed a deed of sale to Maung Ba 
Kyin and Ma Sein Ba Kyin was the son of Upe, his creditor, 
and Ma Sein* was his own daughter. It is quite evident that the 
idea of this transaction was that Upe, in respect that it was his 
own son, was willing that his debt of Rs. 17,000 should be taken 
as part consideration of the price to be paid. The price agreed 
upon was Rs. 20,000, and it seems quite clear on the transaction 
that the Rs. 17,000 was quite rightly taken as consideration. 
leaving, of course, the Rs. 3,000 to be paid in cash. 
~ * Ma’ Sein was the wife of Ba Kyin,—K. J. R, 
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Now in the meantime, in 1921, Po Hla had executed a pro- 
missory note for Rs. 12,000 in favour of the Chetty firm, who 
are the appellants in.this action, and the proceedings in the mat- 
ter began by this Chetty firm suing upon the promissory note and 
then proceeding to put an attachment on what may be called Po 
Hla’s old property. These two, the husband and the wife, who 
were the ostensible owners of the property, being owners in res- 
pect of a duly executed and registered deed of transfer, put in a 
claim under O. 21, R. 58, to have the attachment removed, and, 
having failed, instituted the present suit under O. 21, R. 63, to 
establish their right. ie 

Now they being the ostensible owners of the property under 
a duly registered deed and a deed of transfer, obviously the party 
claiming to attach that property for somebody else’s debt, not 
their debt, but the debt of the original debtor, must show that the 
sale was a fraudulent one, and that could only be done in this 
case (there is no other evidence) by showing utter inadequacy 
of consideration. So far as the Rs.17,000 was concerned, 
there was adequacy of consideration. Therefore, there only 
remains the Rs, 3,000. No doubt the evidence is in a very 
tagged condition as to precisely where and when that money 
was paid and, if it was necessary to show it was paid in hard 
cash, probably such proof would fail. But their Lordships take 
this view, that supposing that it was not éstablished, inasmuch as 
it has been held by the Judges below that the total value of the 
property was only Rs. 20,000, this Rs. 17,000 being an absolute- 
ly good consideration, the remaining Rs. 3,000 is not enough to 
allow them to draw the conclusion that it was a fraudulent sale. 

Their Lordships will, therefore, humbly advise His 
Majesty to dismiss the appeal. The appeal has been’ h#A'rd 
ex parte, so there will be no order as to costs. 


Solicitors for appellants : Bramall & Bramall. 
Ki Js R Appeal disnussed. 





[Reporter's Note.—After the dismissal of a claim, where a regular suit is 
instituted to set aside the order made on the claim petition, it is for the 
plaintiff in that suit, 1. e., the defeated claimant, to establish that he is 
the owner of the property, and it is not sufficient for him to merely 
rely upon the deed which shows his ostensible title (see, inter alia, 
Nonnhi Jan v. Bhuri, (1908) I L R30 A 321; Perayya v. Venkay- 
amma, (1924) 47 M L J 14). 


Quaere: Whether these decisions are affected by the above pronounce- 
ment of the Judicial Committee ?—K. |J. R.] 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore. | 


PRESENT :—ViscountT DUNEDIN, Lorp SHAW, LORD SINHA 
AND Sir Jonn WALLIS. 


Sardar Gurbaksh Singh ... Appellant® (Defendant) 
v. 
Gurdial Singh and another ... Respondents (Plaintiffs). 


Party personally knowing all facts—Duty to gwe evidence on his own 
behalf and to subme to cross-examinaiton. 


It is the bounden duty of a party, personally knowing the whole cir- 
cumstances of the case, to give evidence on his own behalf and to submit 
lo cross-examination. Huis non-appearance as a witness would be the 
strongest possible circumstance going to discredit the truth of his čase. 

Observations of Lord Atkinson in Lal Kunwar v. Chiranji Lal, (1909) 
LR37IA1:ILR 32 All. 104 .2 ML J 182 (P C) relied on. 

[See also Kishors Lal v. Chum Lal, (1908) I L R 31 All 116 ; 19 
ML J 186 (P. C.).—K. J. R.] 
Jadgment of the High Court reversed. 


Appeal (No. 112 of 1925) from a judgment and decree of 
the High Court, Lahore (Martineau and Moti Sagar, JJ.), dated 
the 9th April, 1924, reversing a judgment of the Subordinate 
Judge of Ludhiana, dated the 1st December, 1919. 


The plaintiff Gurdial Singh sued for a declaration that he 
was the lawful son of Sardar Jawala Singh, a Jaghirdar, who 
died on the 19th August, 1915. Jawala Singh had two wives, 
Bhagwan Kaur and Harnam Kaur, and the plaintiff’s allegation 
was that he was the son of Bhagwan Kaur and was born in 
October, 1915. The defendant Gurbaksh Singh, a half- 
brother of -Jawala Singh, denied that Bhagwan Kaur gave 
birth to any child after her husband’s death. The Subordi- 
nate Judge dismissed the suit, finding that the 
plaintiff was not proved to be the son of Bhagwan Kaur. On 
appeal, ‘the High Court reversed the judgment. ot the 
Subordinate Judge and passed a decree declaring that the 
plaintiff was the lawful son of Jawala Singh, deceased. The 
defendant Gurbaksh Singh appealed to His Majesty in Coun- 
cil against the judgment of the High Court. = 


The material facts are stated in their Lordships’ judgment. 
The main question for determination in the present appeal was 
one of fact, namely, whether the plaintiff Gurdial Singh was 
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the son born of Bhagwan Kaur, the widow of Jawala Singh, or 
a spurious child. 

Dunne, K. C. and Dube for appellant. 

De Gruyther, K. C. and Parikh for respondents. 

19th July, 1927. The Judgment of their Lordships was 
delivered by 

Loro SHAW :—This is an appeal against a judg- 

ment and decree dated the 9th April. 1924, of the 
High Court of Judicature at Lahore, which reversed the 
judgment and decree of the 1st December, 1919, of the Subordi- 
nate Judge at Ludhiana. 


Sardar Jawala Singh was a jaghirdar possessed of certain 
properties in the Ludhiana and Ferozepore districts of the Pun- 
jab. He lived in the village of Bhikki Khatra, in the Ludhiana 
district. 

Jawala died on the 19th August, 1915, leaving two widows. 
The elder, Harnam Kaur, was childless. The younger, Bhag- 
wan Kaur, had borne to him a daughter, who at the date of his 
death was ten years old. These constituted the household. 

It is admitted that according to the law in operation in 
that part of the Punjab, if there had been a son in the house- 
hold, he would have succeeded to the properties; bùt that, fail- 
ing a son, and there being only a daughter, -the estate would fall 
to a collateral male relative. That relative was a step-brother 
named Gurbaksh Singh, who is the present appellant. If, 
however, a posthumous son was born, then that posthumous 
son would, of course, succeed, the household would be kept to- 
gether, and Gurbaksh, the step-brother, would have no rights. 


The story of this litigation, and of various other proceed- 
ings, partly legal and partly administrative, which preceded it, 
hangs upon the question whether such a posthumous son ever 
was born. It appears clear that a possible attempt to procure 
a spurious son was in the minds of all parties from the moment 
of Jawala’s death, or even before that. He died on the 19th 
August, 1915. 

The -appellant maintains that no such posthumous son was 
born. Almost ifnmediately after the death he proceeded to 
raise the question. Siinultaneously, or almost simultaneously, 
Bhagwan, the younger widow, disappeared. 

Every day was of importance for the defeat of a plot, if 
plot there was, and for the immediate discovery of the truth. 
There seems to be little doubt that dissatisfaction arose as to the 
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delay of the Patwari of the village in taking action. It is a 
fact that the death having occurred on the 19th August, the 
Patwari only entered the fact in his diary so late as the 29th 
August. 

In the Mutation Register, which purports to be dated the 
23rd August, 1915, but which was only in reality, completed on 
the 29th, there is in the last column the following entry :— 


“To-day, Bachittar Singh, a co-sharer of Mauza Attari, stated :— 

“Jowala Singh, a co-sharer and jaghirdar of Maura Attari, died son- 
less on the 19th August, 1915. Mussammats Harnam Kaur and Bhagwau 
Kaur, his widows, are entitled io succeed to the property left by him in 
equal shares. A report regarding the death with regard ta the jaghir has 
been separately submitted to the Tahsil. Hence the mutation entry relating 
to the khata is submitted. 

“He also states that Mussammat Bhagwan Kaur is pregnant. 
“Dated the 23rd August, 1915. | 
(Sd.) “BACHITTAR SINGH, 
——clarant.” 

There remains in the case very considerable doubt as to 
when the words, “He (Bachittar Singh) also states that Mussam- 
mät Bhagwan Kaur is pregnant,” were entered. As will be 
shown, Bachittar Singh, the alleged informant, was not examin- 
ed as a witness. 

On the 31st August, Cunen by a petition to the Muta- 
tion Officer, claimed that the property was his, By this time 
the parties were undoubtedly at arm’s length. Gurbaksh, the 
atep-brother appellant, had applied to the Collector; the applica- 
tion has not been found, but at least by the 14th September an 
application was lodged which frankly made the charge of the 
attempt to procure a spurious son :— 

“In our famuy there is a custom that when a member died sonless his 
collaterals get his jaghir, aud his widows are entitled to get maintenance 
only. They support themselves with the income of the ancestral land. 
‘The village Patwari has colluded with his (deceased’s) widow. He made 
ù false and fictitious report in the mutation register to the efect that 
Mussammat Bhagwan Kaur is pregnant, whereas she is not at all pregnant, 
Our rights are prejudiced owing to collusion with the Patwari. Mussam- 
mat Bhagwan Kaur (she was the second and much the younger of the two 
widows) may be got medically examined by a doctor so that she may not 
procure a spurious son. If she procured a son somewhere or is trying to 
procure a son, we do not accept him. It is therefore prayed that local 
enquiry may be got made by a Tahsildar and relief granted.” 

This challenge should, as was meant, have brought matters 
toa head. The request made was reasonable. The condition 
of Bhagwan was the critical and conclusive fact in the case. 
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Without any doubt whatsoever she should have appeared, if 
her case was true; her condition of advanced pregnancy would 
have been plainly enough established in the course of that 
enquiry. She did not so appear. The proceedings were 
delayed. The Deputy Commissioner on the 13th October 
demanded to know what had become of the matter,’ 


Meantime events ripened, or were alleged by the elder 
widow to have ripened, by the alleged birth of a son to Bhag- 
wan in a remote village of an adjoining Native State. 

Gurbaksh at once took action, and on the 21st October 
another application was made to the Collector, which narrated 
as follows :— 

“After his death Mussammat Bhagwan Kaur, in order to prejudice 
my rights, gave out, ia consultation with the village Patwari, that she was 
pregnant, whereas she was not at all pregnant. I fled applications in your 
Court praying that enquiry may be got made at the spot or the woman may 
be got medically examined, but up till now no attention has been paid to 
those applications.” 


Then follows the second stage of the case: — =i 


“But a short time ago Mussammat Harnam Kaur (that is, the elder 
widow) gave out that a son was born, whereas no son was born, nor is it 
known where was Mussammat Bhagwan Kaur, nor yet did she iell on what 
date and in which village the son was born. This is all fraud.” 


This is the one side, namely, the step-brother’s allegation. 
It is, however, interesting to know what was the admitted a 
tude of the widows themselves upon the important subject of 
the possibility of a spurious son. 


In the application before the Collector, Mussammat Harnam 
Kaur, the elder widow, made the following statement on the 
25th October, 1915 :— 

“The name of my co-wife is Mussammat Bhagwan Kaur. _ Our 
husband died about two months ago;” 
and then there follow these words:— 


“About a month after his death, I sent her to my parents’ ‘house for 
the reason that she might, perhaps, give birth to a daughter and might go 
to her parents’ house and secure a spurious son in order ta prejudice my 
rights.” 

This is a curious statement, but in some respects it has 
obvious importance. It shows that the departure from the 
family home was deliberate. Next, the disappearance was in 
the mind of this co-widow connected with the birth or the 
production of a son: Further, the elder widow ~was to 
manage the affair of the residence of the younger, = 


\/ 
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This deliberate design was followed by the departure of 
the second widow, who went off in the first place to her own 
parents’ hause. This was natural and usual: but she was only 
there a day or two when she was taken therefrom by a nephew 
of the first widow, and immediately thereafter to Patiala, out- 
side British territory and in a Native State. Not content with 
this, she was again removed by him from Patiala to his own 
residence at a place called Lakha Singhwala, in Nabha, also a 
Native State. This nephew states that his aunt Harnam wished 
him to take Bhagwan from Patiala to Lakha Singhwala in order 
to avoid the apprehended change from a girl to a boy. 


The facts of these changes of residence are undoubted ; but 
their Lordships do not believe a word of the story as to the 
object of the journey, or as to the absentee widow having borne 
a son. 

The Board does not go into the details further than to say 
that it is satisfied with the interpretation put upon them by the 
Subordinate Judge. They think it true to say firstly, that the 
suggestion of an apprehended change from a girl to a_boy is 
without any foundation whatsoever. Secondly, the deliberate 
removal. from her home and even from the home of her own ` 
parents to these two different places in a foreign State was effect- 
ed with the object of destroying traces of her whereabouts, of 
making it practically impossible compulsorily to secure her medi- 
cal examination, of making it possible to lay a foundation for 
the fraud of obtaining a spurious son and of maintaining there- 
after that in this remote place she herself had given birth to it. 
Their Lordships, in short, agree, on the whole of that part of 
the case, with the views of the Subordinate Judge. | 

One or two points, however, may be stated in addition. It 
was argued that the statement as to pregnancy attributed ‘o 
Bachittar Singh was interpolated by the Patwari in the original 
record of the death of Jawala Singh. The challenge was made 
before the proceedings, either before the Collector or in this 
suit, were instituted, and it is striking and suspicious that 
Bachittar Singh, to whom this statement was attributed, was 
not called as a witness to clear up the point, or to state upon 
what information his alleged statement was made. 

There may be very considerable doubt as to whether the 
statements made before the Collector, which truly did not form 
a part of the present lis, should have been admitted in these civil 
proceedings. *The thing, -however,-was done, ` -As` already 
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mentioned, the appellant took action almost at once to have 
the truth as to Bhagwan’s condition investigated. She, how- 
ever, disappeared, and it was practically impossible for a private 
litigant to fetch her back, or possibly even to ascertain her 
whereabouts. The investigation proceeded in the Collector's 
tribunal, and on the 12th November the Revenue Assistants 
reported to the Deputy Commissioner that the boy was fictitious. 


It may be remembered, however, that there being a report 
circulated that Harnam was certain that à son was born; Gür- 
baksh instantly took action. By another application of the 
21st October he requested that some high officer might be special- 
ly sent to the spot and a thorough inquiry made so that the true 
facts might come to light. The authorities could not use forée 
beyond the British frontier, and in the course of the further pro- 
ceedings on the 2nd February, 1916, the following order was 
pronounced by the Presiding Officer of the Revenue Court:— 


“Mussammat Bhagwan Kaur is keeping out of the way and cannot 
be found. Sardarni Harnam Kaur be summoned to Ludhiana for the 
2ist February, 1916. Her whereabouts be inquired from Sardar Bahadur 
SardartGajjan Singh and Mr. Sarab Kishen. They state they do not 
know where the Sardarni Sahiba is, nor did any Mukhtar oF her come to 
them again.” 

A last opportunity was given, but Bhagwan did not appear 
until the 3rd March, accompanied by a boy to which she main- 
tained she had given birth in the previous October. 


It appears clear to their Lordships that she was purposely 
keeping out of the way, not only from August, 1915, when she 
disappeared, but from October, when her alleged son was born. 
This further delay from October to March, about five months, 
was also deliberate. It was for the purpose of preventing the 
possibility of any medical examination of her after such a 
long period throwing light upon the question of the birth ofa 
child by her in October. The Assistant Collector, however, 
heard her, and he was in no way moved by her evidence. “The 
statement,” says he, “of Mussammat Bhagwan Kaur has been 
taken down. Rae after hearing her I see no reason to alter 
my first view. 

Further re took place i in the Revenue Courts, and 
then this civil suit followed.. As already indicated, their Lord- 
ships see no reason to doubt either the great carefulness of the 
investigation made by the Subordinate Judge, or the soundness 
of the conclusions at which he arrived. The disappearance of 
Bhagwan, arnd`the manifest approval of the co-widow; “the re- 


— 
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fusal by her to come to the Court to submit to a medical exami- 
nation, or even to remain for a reasonable period in her own 
old home, but in preference to go outside the jurisdiction of the 
Court and into a Native State, would in any view have thrown 
the greatest doubt upon the story of her having given birth to 
a son as alleged; and then the second feature of the case—her 
continued absence for a long period after the alleged birth—- 
the whole of this appears to their Lordships to be but: part of 
a transaction which was simply a nefarious plot. 

It must be stated that in taking a different view the High 
Court went very far, as, for instance, when they say, “We do 
not find any proof that Bhagwan Kaur did, in fact, shirk 
examination.” 


Their Lordships think it unnecessary to repeat the nume- 
rous details of the story, but, as it involves a general and import- 
ant question of procedure and practice, they think it expedient 
to make the following reference to what occurred at the trial 
of this civil suit. At the Bar of the Board it was admitted by 
the respondents that she, Bhagwan, had been present in Court 
when the evidence was being taken, and that she did not go 
into the witness box, and was not examined as a witness on her 
own or her alleged son’s behalf. 

Notice has frequently been taken by this Board "i this 
style of procedure. It sometimes takes the form of a manœuvre 
under -which counsel does not call his own client, who is an 
essential witness, but endeavours to force the other party to 
call him, and so suffer the discomfiture of having him treatec: 
as his, the other party’s, own witness. 

This is thought to be clever, but it is a bad and degrading 
practice. Lord Atkinson dealt with the subject in Lal Kwn- 
war v. Chiranji Lal (1) calling it “a vicious practice, unworthy 
of a high-toned or reputable system of advocacy.” 

The present case, however, is a pointed instance of the evile 
which flow from such a practice. Bhagwan's case had been 
the subject of prolonged investigation in the Revenue Courts, 
and had been pronounced by them a bogus case. She had 
appeared and told a story there, and Xt Nad not been believed. 
She was, however, also present in this civil suit, the issue in 
which was the legitimacy of the boy that she was putting for- 
ward as the Jaghir of the estate. Her non-appearance in 
answer to the challenge, that is to say, to disclose the actual 


1. T1909) CR 37LA 4] :ILR32 A 104:20M.L J 182 (PC), 
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fact as to her condition shortly after her husband Jawala’s 
death, her disappearance into a foreign State, and all the other 
circumstances mentioned, had been established. If her story 
were, notwithstanding all this, a true story, it was her bounden 
duty to give evidence in the suit, telling the whole facts in sup- 
port of her and her alleged son’s case; but she did not. lf 
under advice she did not do so, that advice was of the worst 
description, and worthy of the animadversion above made. But 
in any view her non-appearance as a witness, she being present 
in Court, would be the strongest possible circumstance going 
to discredit the truth of her case. 

How did the High Court deal with this? They say:— 

“It is true that she has not gone into the witness box, but she made 
a full statement before Chaudhri Kesar Ram,* and it does not seem likely 
that her evidence before the Subordinate Judge would have added materially 
to what she had said in the statement.” 

Their Lordships disapprove of such reasoning. The true 
object to be achieved by a Court of Justice can only be further- 
ed with propriety by the testimony of the party who personally 
knowing the whole circumstances of the case can dispel the sus- 
picions attaching to it. The story can then be subjected -in all 
its particulars to cross-examination. 

To say that she would likely have repeated what she had 
already said omits the entire force of the consideration as to 
cross-examination, and their Lordships cannot doubt that if 
this part of the case had been treated from thé point of view 
consistent with sound practice, as just stated, the High Court 
could never have reached the conclusion come to. 

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, and the judgment of the Subordinate 
Judge restored with costs here and below. ' 


Solicitor for appellant : H. S. L. Polak. CER 


Solicitors for respondents : T. L. Wilson & Co. 


K. J. R. Appeal alowed. 


Se ea a aa a ae a a a E 
*Chaudhri Kesar Ram was the Assistant Collector, algo knowp in the 
Punjab as_Revenue Assistant.—K. J. R : 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE WALLER AND MR. JUSTICE 
MADHAVAN NAIR. 


Vobilineni Subba Rao and others ... Appelants* (Defis.) 
v. ; 

Rajah of Pithapur and another ... Respondents (PIff. and 

- Deft. No. 1). 


Madras Land Revenue Assessment Act (I of 1876), S 6—Swst for de- 
claratiows that swt lands should be separately registered in the name of a 
person—Essentials to be proved—Omas of proof. 

To establish a cause of action for a suit under S. 6 of the Madras 
Land Revenue Assessment Act to have it declared that the swt lands 
should be separately registered in the name of the second defendant, it is 
essential that the property which the plaintiff wishes to have separately 
registered should have once formed part of his permanently settled estate 
and should at the time of the suit belong to a different owner. 

The question whether the income of the lands did or did not form 
part of the assets of the zemindari is a matter peculiarly within the know- 
ledge of the Zemindar and of the Government and the burden of proof is on 
the Zemindar or Government. Even 1f the lands lie geographically with- 
in the limits of the zemindari, there is no presumption that, in settling the 
peishcush to be paid by the Zemindar under Regulation XXV of 1802, the 
income of all the lands in every village of the estate was taken into 
calculation. 

As between the Zemindar and the Government, -the onus of proving 
that any portions of the estate were reserved at the time of assessment 
might lie on the-Government. But as between the Zemindar and other 
persons who were not privy to the settlement of the peishcush, the distri 
bution of the onws of proof is different. 


Second Appeal against the decree of the Court of the Addi- 
tional Subordinate Judge, Cocanada, in A. S. No. 10 of 1922, 
preferred against the decree of the Court of the District Munsif, 
Ramachandrapur, in O. S. No. 143 of 1921. . 

G. Lakshmanna and A. Satyanarayana for appellants. 

The Government Pleader for Government. 

S. Srinivasa Aiyangar and S. Venkatesa Atyanyar for 
plaintiff-respondent. 

The Court delivered the following 

JupGMeNntT :—The plaintiff, who is the Rajah of Pithapur, 
brought this suit under S. 6 of the Madras Act (I of 1876) 
(Madras Land Revenue Assessment Act) to have it declared 
that the suit lands should be separately registered in the name of 
the 2nd defendant. To establish a cause of action for a suit 


—_—_—_,——____4+> ee. ”7—.,_vOle_cO OO 
*Second Civil Appeal No. 404 of 1923. 9th November, 1926. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


cee ee 
PRESENT :—Mr. Justice OpGEers AND MR. JUSTIGE 
VENKATASUBBA RAO. i 


Nagasubramania Mudali ...  Appelant* (Respondent) 
v. 
N. Krishnamachariar ... | Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S. 7—Debt by Hindu fath — 
Death of father—Suit against son—Decree against assets of the famiy- 
Altenaiton by som without satisfying’ decree—Son if can be adfudicaigd 
insolvent. l 


After the death of a Hindu father, a creditor of his filed a suit against 
his son and obtained a decree against the assets of the family. gen 
alienated the joint family properties without satisfying the decree 
decree-holder sought to adjudicate the son an insolvent. 


Held that, as the son was not personally liable and as there was no 
personal decree against him, he could not be adjudicated an insolvent. 


The Oficial Assignee of Madras v. Palaniappa Chetty, (1918) IL R 41 
M 824: 35 M L J 473 referred to. 


Muthuveerappa Chettiar v. Swagurunatha Pillar, (1925) I L R 49 M 
217: 49 M L J 697 distinguished. 
Appeal against the order oí the District Court of North 
Arcot at Vellore dated the 18th September, 1924 in I. P. No. 22 
of 1923. 


A. Viswanatha Atyar for appellant. 

A. C. Sampath Atyangar and V. C..Rajagopatachart for 
respondent. 

The Court delivered the following 

JUDGMENTS :—Odgers, J. :—A fter a jong delay of two 
years this Civil Miscellaneous Appeal comes before us again. 
We partially heard the Appeal in April 1925 and we then ad- 
journed the hearing till a decision of the Lower Court had been 
reached as to whether the decree should be amended or not. 
That has now been done and a Civil Revision Petition against 
that decision has also been disposed of by us just now. This 
is an appeal against the decision of the fearned District Judge 
of North Arcot adjudicating the petitioner insolvent. The 
father of the petitioner before us had incurred certain liabilities 
to the Commercial Bank and died and: the petitioner as his son 
succeeded to the assets of his father. The learned District 
Judge held that the petitioning creditor having obtained a decree 
against the son as representing his father was entitled to have 


+C. M. A. No. 382 of 1924, 25th Apri, 1927. 


Odgas, J. 


Naga- 
subramania 
Maudall 
v. 
Krishname- 

charlar., 


Odgers, J. 
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him adjudicated an insolvent. The matter seems to me to be 
very plain and can be dealt with shortly. It has been strenuous- 
ly urged on us that the son is personally liable for the father’s 
debt and therefore fulfils the definitions of a debt and debtor 
within the meaning of S. 2 (a) and (d) of the Provincial 
Insolvency Act and the decision in Muthuveerappa Chettiar v. 
Sivagurunatha Pillai (1) is pointed to. In that case one may 
say that the authorities do not seem to have been discussed and 
the learned Judges say that each case depends upon its own 
circumstances and if the petitioner mrakes the necessary allega- 
tions and proves them, then the Court would be justified in 
adjudicating the members of a joint Hindu family insolvents. 
That no doubt is perfectly true. But, on the other hand, in 
The Official Assignee of Madras v. Palaniappa Chetty (2) 
which was a case decided by three Judges of this Court after a 
difference of opinion between Abdur Rahim, Offg. C. J. and 
Phillips, J., the question was whether a minor partner in a Hindu 
trading family was liable to be adjudicated in respect of debts 
incurred for the purpose of the business during his minority or 
after he attained majority. The majority of the Court held 
that the members of a joint Hindu trading family on attain- 
ing majority do not necessarily become personally liable for, 
and liable to adjudication in respect of, debts contracted in the 
joint family business during their minority Sir John Wallis, C. J. 
in his judgment says that on the law he is not prepared to 
extend the operation of S. 248 of the Contract Act beyond the 
cases that directly fell within it so as to impose for the first 
time apparently on the members of the Hindu family a personal 
obligation for debts contracted in the family business during 
their minority, and with him Spencer, J. agreed. See also the 
observations in Sanyasi Charan, Mandal v. Asutosh Ghose (3). 
It may also be noted that the petitioner is amenable to the 
Court in respect of the assets of his father which have come in- 
to his hands by virtue of S. 52 (2), C. P. Code. It has been 
attempted to be contended that because the Provincial Insol- 
vency and the Presidency Towns Insolvency Acts differ in 
some respects as to the proceedings in insulvency and also in 
the procedure to be followed by the Courts, there is a radical 
difference between them in this respect, for it is admitted that 
under the Presidency Towns Insolvency Act a petition of this 

1. ILR M27: QH MLIO. 


.e 2.9 (1918) I L R 41 M 824: 35 M L J 473. 
© 3, (1914) IL R 42 C 225 at 232. 
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sort would be instantaneously dismissed. There is no ground to 
my mind for holding that a distinction exists between the pro- 
visions: of the two Acts of a radical character of this sort and I 
am therefore prepared to hold that the adjudication by the 
learned District Judge of North Arcot was unwarranted and 
must be reversed. The Civil Miscellaneous Appeal must be 
allowed with costs. 


Venkatasubba Rao, J. :—I entirely agree. The question 
that has to be decided is : when a debt is due from a person in 
his representative character, is he liable to be adjudicated an 
insolvent under the Provincial Insolvency Act? An amount 
became due to the respondent from the appellant’s father. The 
latter died and the respondent filed a suit against the appellant 
and obtained a decree against the assets of the family. It 13 
alleged that the appellant without satisfying the decree alienat- 
ed the joint family properties. On this ground the respond- 
ent sought to adjudicate the appellant an insolvent. The decree 
as originally passed was general in its terms, but the appellant 
applied for the amendment of that decree and it has now been 
amended. We have just held in the connected C. R. P. that 
it was within the power of the Court to make the amendment 
under S. 152, C. P. Code. There is thus no doubt that the 
decree as it now stands excludes altogether the personal liability 
of the appellant. In these circumstances, can the appellant be 
adjudicated an insolvent? The provision that any person who 
happens to be a debtor in his representative capacity is liable to 
be adjudicated an insolvent cannot be seriously argued, for in 
that case any executor or administrator may be so adjudicated 
by reason of his occupying that limited capacity. This, of 
course, would be absurd; but it is said that in the case of a co- 
parcener of a Hindu joint family the position is different. l 
am not prepared to accept this contention. I regard The Official 
Assignee of Madras v. Palantappa Chetty (2) as throwing very 
valuable light upon this point. In the case a Hindu father carried 
on a trade-and his son took an active part in the business both 
while he was a minor and after he became a major. The 
question arose, was the son liable to be adjudicated an insol- 
vent in respect of the debts incurred in the course of the trade 
while he was a minor ? Six learned Judges took part in the 
case at various stages, but throughout the test applied was, 
was the son personally liable? It was taken for granted that 
NS A eee ee 
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if he was personally liable, he could be adjudicated an insol- 
vent; if he was not, it was equally clear that he could not be. 
Three of the Judges, Bakewell, J, Phillips, J. and Sadasiva 
Aiyar, J., took the view that the son was personally liable for 
such debts and that in consequence he could be adjudicated an in- 
solvent. The other three Judges, Sir John Wallis (Chief Justice), 
Abdur Rahim, J., and Spencer, J., were of the opinion that the 
debts were not personally enforceable against the son and there- 
fore he could not be adjudicated an insolvent in respect of 
them. It will be seen that on whatever other matter there 
was a difference of opinion, all the Judges were agreed in this, 
if the debts could not be personally enforced, the debtor could 
not be adjudicated an insolvent. 

I regard this case as correctly indicating the true rule of 
law and as the debt in question is not personally enforceable 
against the appellant, my conclusion is that he cannot be adjudi- 
cated an insolvent. It has been said for the respondent that 
this view of the law would create a hardship. There is no 
substance in this contention, for S. 50 (2) and S. 52 (2), 
Civil Procedure Code, provide necessary safeguards. 


The respondent urges that Muithuveerappa Chettiar v. Siva- 
gurunatha Pillai (1) supports his contention. I do not think that 
the learned Judges intended to lay down the general rule that a 
co-parcener as such is liable to be adjudicated an insolvent in 
respect. of the debts incurred by the manager and binding on 
the family. The learned Judges say “Each case depends 
upon its own circumstances.” This decision thus enunciates 
no principle of Jaw. <A case may be readily put of a member 
of a trading joint family becoming personally liable by reason of 
his taking an active part in the business. In such a case he can 
be adjudicated an insolvent and the observations in Muthu- 
veerappa Chetitar v. Sivagurunatha Pillai (1) would be correct 
if applied to a case of this kind. This is exactly what was held in 
The Official Assignee of Madras v. Palatiappa Chettiar (2), 
which I have cited. I am not therefore prepared to treat 
Muthuveerappa Chettiar v. Stvagurumatha Pillai (1) 
as an.authority for the general proposition which has been 
pressed upon us. 

The respondent’s learned vakil contends that under the 
Provincial Insolvency Act the law is different in this respect 


1. (1925) I L R 49 M 217: 49 M L J 697, 
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from what obtains in England and from what is enacted in the 
Presidency Towns Insolvency Act. There is no substance in 
this contention. S. 7 of the Provincial Act corresponds 
word by word to S. 10 of the Presidency Act 
and it is impossible to suggest that such a radical change was 
intended in the absence of an express and clear provision to that 
effect. 


I agree that the appeal succeeds and should be allowed with 
costs. 


N. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WALLACE. 
The Madras and Southern Mahratta 
Railway Co., Ltd., by its agent 
at Madras ... Petitioner* (Defendant) 
v 


S. M. C. P. Nallathanfbi Chetti, 

A. Rathnavelu Chetty & Co., by 

its senior partner and manager 

A. Rathnavelu Chetty ... Respondents (Plaintiffs). 

Indian Rostlways Act, S. 72—Risk Note—New Form B—Loss of one of 
several bags—Wilful neglect—Osus of proof. 

The new Form B of the Risk Note of a Railway Company ran thus: “The 
Railway administration shall be bound to disclose to the consignor how the 
consignment was dealt with throughout the time it was in its possession or 
control and, if necessary, to give evidence thereof before the consignor is 
called upon to prove misconduct, but, if misconduct on the part of the 
Railway administration or its servants cannot be fairly inferred from such 
evidence, the burden of Proving such misconduct shall lie upon the con- 
signor.” The consignor sued the Railway Company for the value of a 
bag of ground-nut which was stolen during transit in the Railway. 

Held, that the meaning of the clause in the new Form B was that the 
Railway Company may be called upon, before the suit is filed, to disclose 
to the consignor how the consignment was dealt with, and that, after the 
case comes to Court, it shall if the Court, presumably moved thereto by 
the consignor, thinks it necessary, give evidence in Court as to how the 
consignment was dealt with, before the consignor is called upon to prove 
misconduct but that if the Court does not think it necessary, there is no 
obligation on the Railway Company to call evidence. The onus of proving 
misconduct lies still, as it always has lain under the old Risk Note Form 
B, on the consignor. Evidence as to how the consignment was dealt with 
does not mean evidence as to how the stolen goods were stolen nor does 
the fact of theft ipso facto constitute proof of misconduet. 6 

*C. R. P. No. 113 of 1026. April, 1927, 
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The Central India Spinning and Weaumg Co. v. G J. P- Ratway, 
(1921) I L R 47 B 155 not followed. 

The Bombay, Baroda and Central India Railway Co., Lid. v. Pratapa- 
chand Firm, (1924) 48 M L J 400 followed. 

Petition under S. 25 of Act IX ot 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Tiruppattur in S. C. S. No. 349 of 1925. 

Vere Mockett instructed by Messrs. King and Partridge 
for petitioner. 

S. Rangaswan Atyangar for respondents. 

The Court delivered the following 

JupcMENT :—This Civil Revision Petition involves a ques- 
tion of some importance, namely, the interpretation and effect, 
with reference to the onus of proof, of the wording of the new 
Railway form risk note B. 

The facts of this case, admitted for the purpose of the 
argument, are that the respondent consigned 184 bags of ground- 
nut from Jalarpet to the Salt Cottaurs Railway Station on the 
petitioner's Railway, that these bags were loaded and conveyed 
in a single waggon, that the train on reaching Arkonam was 
shunted into a siding where it remained for four hours, that the 
seals were intact when the waggon reached Arkonam, but that, 
when the train was about to leave Arkonam, the Station Master 
noticed that the one seal had been tampered with and put on his 
own seal, and that, on arrival at the Salt Cottaurs, it was found 
that one of the bags was missing. It may be inferred, and is 
not disputed, that the bag was stolen from the waggon while it 
was in the siding at Arkonam. 

The respondent sued the Railway Company for the value 
of the bag, and the District Munsif has given him a decree 
He has given two reasons for that decision, (1) that it does not 
appear that anybody other than the employees of the Company 
had access to the waggon and its contents during the detention, 


- and (2) that proviso (a) in the risk note, Exhibit II, renders 


the Company responsible. The second reason is clearly wrong. 
Proviso (a) does not lay down that the Railway Company is 
responsible without any proof, merely because a whole bag has 
been lost and the loss is not due to accident or fire. Proviso 
(a) and proviso (b) are both on the same footing, and subject 
to the procedure as to proof, which is laid down in the risk note 
Exhibit II. As to the first reason given by the District Mun- 
sif, there is no evidence on which the District Munsif relies for 
his conclusion, nor does he cite any, and it is certainly not a 
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matter of legal presumption that no one but the employees of 
the Company could have had access to the waggon. The 
decision of the Lower Court is, therefore, not defensible on the 
grounds stated by it. 


Respondent, however, seeks to support the decree by alleg- 
ing that the new form of risk note has shifted the onus of proof 
in cases like this, that the onus no longer lies on the consignor 
to prove “wilful neglect” of the Railway Company, but that the 
onus lies on the Railway to prove absence of “misconduct” on 
the part of its employees. He argues that the wording of the 
new note implies this, but I am quite clear that this is nut so. 
What the note says is, “The Railway Administration shall be 
bound to disclose to the consignor how the consignment was 
dealt with throughout the time it was in its possession or control, 
and, if necessary, to give evidence thereof, before the consignor 
is called upon to prove misconduct, but, if misconduct on the 
part of the Railway Administration or its servants cannot pe 
fairly inferred from such evidence, the burden of proving such 
misconduct shall lie upon the consignor.” I understand this to 
mean that the Railway Company may be called upon, before the 


suit is filed, to disclose to the consignor how the consignment. 


was dealt with, and that, after the case comes into Court, it 
shall, if the Court, presumably moved thereto by the consignor, 
thinks it mecessary, give evidence in Court as to how 
the consignment was dealt with, before the consignor 
is called upon to prove misconduct, but that if the Court 
does not think it necessary there is no obligation on the Rail- 
way Company to call evidence. The onus of proving mis- 
conduct lies still, as it always has lain, on the consignor. But 
he has now this advantage, that he can, if he wishes, have the 
company’s servants who dealt with the consignment put into the 
witness-box for cross-examination, and may himself, if he can, 
prove his case from the examination or cross-examination of 
these witnesses, and the Court has then, from this evidence 
primarily and from any evidence called by the consignor, to 
examine whether misconduct can fairly be inferred or not. 
Obviously, evidence as to how the consignment was dealt with 
does not mean evidence as to how the stolen goods were stolen, 
nor does the fact of theft ipso facto constitute proof of mis- 
conduct. Such an argument, however, is the argument put 
forward by the respondent, who contends that the fact of theft 
of goods while in the custody of the Railway Company would, 
R—52 


M.&S, M. 
Railway Co., 
Lid. 

v. 
Nallathambi 
Chetti, 

A. Rathna- 
velu Chetty 
& Co. 


410 THE MADRAS LAW JOURNAL REPORTS.. [ vo. 
M. a uw. without any further evidence whatever, be conclusive proof of 
Rallway Co, misconduct. Had the terms of the contract been on these lines, 
soa I am clear that the wording of the contract would have been very 
Nallathambi different. 
hett, 


. Rathna- ‘ i ; 
va Chetty Now, the Railway Company examined three witnesses to 


Eo prove how the consignment was dealt with. Plaintiff was 
satisfied with that, and did not ask the Court to compel the 
Railway Company to disclose any further information on that 
point, and did not himself call any evidence. What the Court 
had to decide then, was, whether upon the evidence given by 
the Railway Company and cross-examination of these witnesses 
by the plaintiff, there was a fair inference that there had been 
any misconduct on the part of the Company. As pointed out 
already, there is no evidence to justify the District Munsif’s 
conclusion that there was misconduct, nor am I pointed to any 
evidence in proof of such. It is argued merely that because 
the evidence disclosed that there was a watching staff, the Rail- 
way Company is guilty of misconduct because that staff did not 
prevent the theft. That is again the old argument that the 
fact of theft alone is sufficient proof of misconduct. Obvious- 
ly, something more has to be shown, namely, that responsible 
care and caution was not being used by the Company or by 
their staff or that the staff was grossly insufficient for its pur- 
pose, so insufficient as to import negligence in the administration, 
or that as a matter of fact the staff was negligent, and was not 
doing its proper duty. The respondent further makes it a ground 
of complaint that the Railway Company did not examine the 
watching staff as to what they were doing at the time. But the 
remedy for that was in his own hands; he could have asked the 
Lower Court to compel the Company to examine the watchers; 
he’ cannnot now ask this Court to call in aid his own slackness in 
support of the Lower Court’s decree.. 


According to the terms of the nsk-note, he has made his 
contract, and has, in view of these terms, got his consignment 
° carried at a lower rate than would otherwise be the proper one. 
Now that his full consignment has not been delivered, he can- 
not; on that fact alone, claim that he is entitled to be practi- 
cally in the position of an insured consignor. The terms of 
his contract do not lay down that whenever his goods are 
stolen from the yard of the Railway Company, he is entitled 
to recover full value from it. 
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In support of his argument respondent cites the case 
Central India Spinning and Weaving Company v. G. I. P. 
Railway (1) to prove that the onus of proof lay on the Rail- 
way Company, even under the old form of risk note. But 
even in that judgment, at page 167, it is clearly laid down that 
the onus lies on the consignor, and on the facts of that case, 
the learned Judges held that wilful neglect had been proved, 
mainly because “it is certainly conceivable that the Railway 
Company could have taken such care as to make it impossible 
for such a theft as occurred in that case to take place.” But, 
with due respect, I think this manner of weighing the case 
against the defendant company went beyond the contract in 
the note for it calls on the company to establish that they did 
take such care as would render such theft impossible. That is 
throwing the onus of proof of non-liability on the defendant, 
instead of retaining the onus of proving liability on the plain- 
tiff. It has been pointed out to me by Mr. Mackett for the 
petitioner that the case, Smith, Lid. v. G. W. Ry. Co. (2) 
relied on in Central India Spinning and Weaving Company v. 
C. I. P. Railway (1) came up before the House of Lords, and 
the judgment of the House of Lords is reported in (1922) 1A C 
178. The onerous nature of the burden of proof 
which the consignor takes upon him on a contract of this kind 
is set out in emphatic terms at page 183: “For the trader to 
be compelled to prove that his loss was due to wilful miscon- 
‘duct on the part of the Railway Company’s servants, is to-call 
upon him to establish something which it may be almost im- 
possible for him to prove. None theless, that is the burden 
that he has undertaken.” And again, at page 185, it is laid 
down that even if the Railway Company declines to render the 
consignor the least assistance in the case, that will not “afford 
evidence which will enable the plaintiff to discharge the onus 
of proving what after all is a very serious fact, an act of wil- 
ful misconduct on the part of one of the Company’s servants.” 
This view has been accepted by the Calcutta High Court in a 
case, viz., Hast Indtan Ratlway Co. v. Shib Prosad Dutt Rai(3) 
and the same view has been put forward by the learned Judge 
of this Court in The Bombay, Baroda and Central India Rail- 
way Company, Lid. v. Pratapachand Firm (4) which, though 
a ruling on the old risk note, in effect, foreshadows the terms 
of the present risk note, and also by a Bench of the Lahore 
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High Court in Gulab Rat Lahri Mal v. East Indian Railway 
Company (5), a case in which the facts were even more strong 
against the Railway Company than in the present case. J am 
clear, therefore, that the Lower Court has gone wholly wrong 
in its interpretation of the contract in this case, and that its 
decree cannot be sustained. I, therefore, reverse the decree. 
and dismiss the plaintiff’s suit with costs in both Courts. 

N. S. Petition alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. JusTIce ODGERS AND MR. JUSTICE 
CURGENVEN. 


Cuddappa Ghouse Khan 
v- 
Bala Subba Rowther ... Respondent (Respondent). 

Provincial Insolvency Act (V of 1920), Ss. 28 (2) and 29—Leave to 
institute suit—If a condition precedent—Leave obtained subsequent to insti- 
tution of sust—Effect—Proper remedy of plawitsff in such a case. 

The leave of the Court under S. 28 (2) of the Provincial Insolvency 
Act is a condition precedent to the institution of the suit and must be obtalri- 
ed before the institution of the suit; failure to do so cannot be cured by 
obtaining leave subsequent to the institution of the suit. 

In re Dwarkadas Tejbhandas, (1915) I L R 40 B 235 followed. 

The proper remedy of a person who has instituted a suit against the 
insolvent without obtaining the leave of the Insolvency Court is to apply 
under S. 29 of the Provincial Insolvency Act to the Court in which he has 
instituted the suit for leave to continue the suit against the insolvent. 

Appeal against the order of the District Court of Coimba- 
tore, dated the 17th February, 1925 and made in I. A. No. 53 
of 1925 in I. P. No. 150 of 1921. 

K. S. Rajagopata Sastri for appellant. 

S. T. Srintvasagopalachart for respondent. 

The Court delivered the following 


JupGmMents :—Odgers, J. :—This 


Appellant® (Petitioner) 


is an appeal against 


the order of the learned District Judge of 
Coimbatore dismissing the appellant’s petition under 
S. 28 (2) of the Provincial Insolvency Act wherein 


the appellant asked for leave to prosecute his suit—O. S. 
No. 43 of 1924—on the file of the Sub-Court, Bellary. 
It appears that on the 30th July, 1921 one Bala Subba Rowther, 
the respondent in the petition to the District Judge of Coimba- 
*A A O No. 133 of 1925. 12th April, 1927, 

5, (1925) IL R 6 Lah. 305, ; 
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tore, was adjudicated insolvent. On the 9th June, 1924 a suit 
was instituted in the Bellary Sub-Court on a promissory 
note which had been executed on 14th May 1921 by the insol- 
vent to a third party and which in March, 1924 was transferred 
to the appellant here. The plaintiffs in the suit are said to 
have only become aware of the insolvency of Bala Subba 
Rowther when the latter filed his written statement. They 
have therefore applied to the Coimbatore Court which is the 
Insolvency Court for leave to prosecute the suit which, as stat- 
ed, was refused on the ground that leave is a condition precedent 
to the institution of proceedings. The relevant provisions of 
the Provincial Insolvency Act are Ss. 28 (2) and the words 

“No creditor . . . shall during the pendency of the insolvency 
proceedings have any remedy against the property of the insolvent in respect 
of the debt, or commence any suit or other legal proceeding, except with 
the leave of the Court and on such terms as the Court may impose.” 

“The Court” in this sub-section is clearly 
the Court in which the insolvency proceedings 
take place. S. 29 enacts that any Court in which a 
suit or other proceeding is pending against a debtor shall, on 
proof that an order of adjudication has been made under this 
_ Act, either stay the proceeding or allow it to continue on such 
terms as the Court may impose. It would therefore seem 
that the proper remedy of the appellant here would have been 
to apply to the Bellary Court for leave to continué his suit 
against the insolvent, whereas he applied to the Insolvency 
Court in Coimbatore for leave to prosecute the suit. . The cor- 
responding provisions in the English Act are Ss. 7 and 9 which 
contain practically the same provisions. So the short ques- 
tion is whether the learned District Judge was right in holding 
that the words in S. 28 (2) 


“or commence any suit or other legal proceeding except with the 
leave of the Court ” ` 


are to be construed as constituting a condition precedent. 


We have been referred to two English cases which were 
urged on Davar, J., of the Bombay High Court in In re 
Dwarkadas Tejbhandas (1), where the learned Judge sitting 
alone decided under S. 17 of the Presidency Towns Insolvency 
Act, where the words are identical, that leave is a condition 
precedent and cannot be granted after the suit is filed. The 
learned Judge went into the question at some length and held 

1. (1921) I L R 40 B 235. aa 
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that the words of the section are clear and explicit and leave 
no room for any other construction. The first of these 
English cases is In re Wanger, Linsted (2). There the com- 
pany had taken premises in Glasgow and the landlord had pro- 
ceeded by the Scotch method of sequestration for the purpose 
of realizing his rent. The landlord’s hypotheca was in 
Scotch Law held to afford a security to him on the goods on 
the premises, and in spite of the order for winding up that was 
made, leave was given to proceed with the sequestration unless 
sufficient security was ‘given by the tenant for the rent. This 
ig a proceeding under the Companies Act, and it appears to 
establish that the proceeding at Scotch Law’ is such that the 
landlord is in the nature of a secured creditor. -According to 
North, J., he is in a position analogous to that of a debenture 
holder. If that is so, he is no doubt at least partially outside 
the provisions of the law relating to companies’ winding-up. 
T do not think it can, as Davar, J., held, be in any way taken 
as a precedent in the present case. 


The other English case is Rendall v. Blar (3), a case 
under the Charitable Trusts Act, 1853. The managers of a 
charity school purported to dismiss the plaintiff who was the 
master of the school. The question raised by the action was 
whether the managers had been properly appointed. The 
words of the section which was considered by the Court of 
Appeals, S. 17 of 16 and 17 Vic. c. 137 ran: 

“Before any suit, petition or other proceeding . . . for obtain- 
ing any relief, order or direction concerning or, relating to any charity or 
the estate funds, property or income thereof, shall be commenced, pre- 
sented or taken, by any person whomsoever, there shall be transmitted 
by such person to the eaid Board, notice ‘in writing of’ such 
proposed suit, petition or proceeding, . . : . and the said 
Board . . . a D ode Or ree . : . . authorise or 
direct’ any suit, petition or other proceeding to he commenced, presented 
or taken with respect to such charity.” 

Kay, J., thought the suit ought not to have been begun without 
the leave of the Charity Commissioners. The Court of 
Appeal by a majority held that the action was not such as re- 
quired the consent of the Charity Commissioners, but the 
whole Court held that even if the consent of the Charity Com- 
missioners were necessary it was not necessary to obtain it 
before the commencement of the action. Cotton, L. J., ad- 
mits in his judgment that consent ought to have heen applied 


2.- (1891) 1 Ch. 305, 3. (1890) 45 Ch. D. 13, 
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for before the action is begun but observes that the statute does 
not say that, if the consent is not obtained the action must he 
dismissed and cannot be proceeded with till that consent is 
obtained. In the course of the decision the learned Lord 
Justice held that consent may be obtained after the petition or 
after the action has been commenced. The learned Lord 
Justice thought that the sanction of the Charity Commissioners 
was necessary. Bowen, L. J., thought it was not. As it 
was, the present action was one solely to enforce a common 
law right and the consent of the Commissioners was only to be 
obtained where the administration of the trust was sought. The 
learned Judge agreed that, though it was not necessary to decide 
it, the proper course would not be to dismiss the action alto- 
gether but to allow it to stand over to see if the consent of the 
Commissioners could be obtained. He thought the language 
is not such as would be used if it were intended that some pre- 
liminary step should be taken before the action is maintainable 
at all and that the absence of the consent of the Commissioners 
is only a bar to the Courts dealing with the action, not a bar 
to the original institution of the suit. This is where I ven- 
ture to think the difference in language emerges, and the langu- 
age of S. 28 (2) of the Provincial Insolvency Act is intended 
to be a bar to the original institution of ‘the suit. In my 
opinion therefore neither of the two English cases which are on 
different statutes from the one we have to consider really 
touch the point. Beyond the decision in In re Dwarkadas Tej- 
bhandas (1) there is the observation of Sadasiva Aiyar, J., in 
Ammukutty v. Manavikraman (4). The question before the 
learned Judge was whether a suit instituted against the Receiver 
appointed by a Court without obtaining the previous sanction 
of the latter aftected the jurisdiction of the Court. It was 
held that the condition did not affect the jurisdiction but was 
one imposed to enforce due respect towards Courts of Justice 
and could be effectively cured by obtaining sanction during the 
course of litigation. The learned Judge in the course of his 
judgment said: 

“This sanction is not a condition imposed by staiutory law like the 
sanction mentioned in S. 92, Civil Procedure Code or S. 17 of the Presidency 
Towns Insolvency Act.” 

That of course is only a passing opinion, but in the absence of 
much clearer authority it is an opinion to be taken into con- 
sideration. The curious part about this case is that on the 
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18th August, 1925 the adjudication in insolvency was annulled 
and the annulment was confirmed by the High Court in May, 
1926 and in April, 1925 the suit in the Bellary Court was dis- 


missed on the ground that it was not maintainable under 5.28 . 


(2) although the learned Judge allowed the plaintiff liberty to 
apply for restoration under S. 151, Civil Procedure Code, as 
soon as sanction was granted either by the High Court on 
appeal or by the District Judge of Coimbatore on a remand ol 
the matter to him. It is now of course too late for the appel- 
lant to begin a new suit on the promissory note and he is, 
therefore, forced to come to us to say that leave ought to have 
been given to him to prosecute his suit of 1924. For the 
reasons stated I think that the words in S. 28 (2) of the Pro- 
vincial Insolvency Act constitute a condition precedent and that 
leave must be obtained before the institution of the suit. I 
would, therefore, follow the ruling in In re Dwarkadas Tej- 
bhandas (1) and dismiss the C. M. A. with costs. 

Curgenven, J. :—I agree that under S. 28 (2) of the 
Provincial Insolvency Act prior leave must be obtained to 
institute a suit during the pendency of the insolvency proceed- 
ings, and that failure to do so cannot afterwards be cured; and 
accordingly that this C. M. A. should be dismissed with costs 

NaS, Appeal dismissed. 


[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE. AT MADRAS 
PRESENT :—Sir Murray Courts Trotrer, Ki., Chief 
Justice, Mr. Justice BEASLEY AND MR. JUSTICE SRINIVASA 
ATYANGAR. 
The Commissioner of Income-tax, 


Madras ... Referring O fiicer* 
ae v. 

S.. K. R. S. L. Finn, Sivaganga 7 
Circle, Okkur ... Assessee. 


Indian Income-tax Act (XI of 1922), S. 4 (2)—Business outside Brittsh 
India—Profits earned wore than three years before the year of assessment 
and profits earned within that period—Remittance of amount to British 
India—Presumption whether renitiance made from earlier profits. 

When a man has profits earned more than three years before the year 
of assessment and also profits earned within that period to his credit in a 
trade carried on by him outside British India, there is no presumption that 
a remittance made to him in British India of a sum which might fall in 
*Referred Case No. 10 of 1926. 23rd March, 1927. 

1, (1921) IL R 40 B 235, 
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ther there were any profits available at Colombo for remittance 
to India. Now at Colombo there were three accounts running 


which have to be considered. The first began in February 1917, | 


and was closed in October, 1921. The second began in January 
1920 and has not yet been closed. The third new account began 
in January, 1923, and is, of course, still running. The first account 
had yielded a profit of about Rs. 11,000. It is contended that the 
bulk of this profit had been 'made prior to April 1918 and that since 
April 1918 there had been a loss of Rs. 28,766.The second account, 
up till March, 1924, had resulted in a profit of Rs. 88,700. ` The 
third account, up till the end of the year under consideration, had 
made a small profit of Rs. 852. The lucome-tax Officer therefore 
held that the profit available for remittance was Rs. 89,552, à e., the 
profits of the second and third agencies. During the course: of the 
appeal proceedings it was admitted by the department that the loss 
made in the first account after April, 1918 should be deducted 
before arriving at the profils available for remittance. I do not 
consider that this concession was necessary. The loss in that 
period may well have been adjusted against earlier profits. The 
matter is, however, of no great importance for even allowing the 
deduction of Rs, 28,766, there is a profit of Rs. 51,786 available 
for remittance and that profit is greater than actual sum which is 
proposed to tax. The vakil for assessees, while admitting’ the 
general legal presumption that, if profits are available, a remittance 
must be held to include profits until the contrary is proved, claims 
that in this case he has rebutted that ‘presumption. At Colombo 
a current account is kept of the transactions between the head- 
quarters of the firm and the Colombo branch. At the beginning 
of 1918-19 there was a balance in favour of headquarters ‘of 
Rs. 44,748 consisting of old profits. During the continuance of 
the first agency money was going backwards and forwards be- 
tween headquarters, Rangoon and Colombo and at the end of the 
agency the balance in favour of headquarters stood at Rs.1,48,475 
including an entry of Rs. 66,244 being the profits of a still earlier 
agency. The second agency therefore opened with a balance of 
Rs. 1,48,475 in favour of headquarters. It has not yet been 
definitely ‘closed but the balance of Rs. 1,30,987 has been carried 
forward to the new account on 31st March, 1923. This balance 
includes the profits of the first agency Rs. 11,280, which was 
adjusted on 3rd February, 1923. The third agency account, opens 
on lst April, 1923 with a credit balance of Rs. 1,30,987 in favour 
of headquarters and closes on 31st December with a balance, in 
favour of headquarters of Rs. 88,709 which was then transferred 
to the accounts of the three individual partners because a partition 
was being effected. It has been asserted that there is no credit in 
the last agency account for the profits of the second agency and that 
the Rs. 55,000 which was transferred to Rangoon on 31st August, 
1923 is debited in this latest agency account. It ‘is argued there- 
fore that as the profits of Rs. 51,786 or Rs. 89,552 have not yet 
been credited in the third agency account while the profits of the 
earlier agencies have been so credited it must he taken that the 
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remittance of Rs. 50,000 came out of the profits of the older 
agencies which have now become capital through the eflux of 
time and that therefore the ordinary presumption is rebutted. I 
cannot accept this view. In the first place, the interest on part- 
ner’s capital which makes up part of the profits of the second 
agency has been adjusted in the current account in the third 
agency, so that in any event that portion of the profits, viz., 
Rs. 36,800 is obviously taxable. But I am not prepared to 
admit that the balance of Rs. 13,200 is not'taxable. The posi- 
tion is simply that of a man who is running one single account 
between his foreign branch and his branch in India. That 
account includes both capital and income. He has come at his 
disposal in the foreign branch but refrains from entering the 
whole of it in that current account. I cannot concede that the 
omission to make the entry has any bearing whatever on- the 
question whether a remittance did or did not come from profits. 
If the assessees’ present contention were admitted it would be 
easy for every Nattukottai Chetty trading abroad to escape 
assessment by the simple device of keeping his profits out of the 
accounts which he produces before the Income-tax Department 
until they are more than four years old. 


3. Another argument for holding that the adjustment of 
Rs, 50,000 on 31st August, 1923, is good proof that remittances 
to that extent were from profits is supplied by the ledger show- 
ing the transactions between headquarters at Okkur and Rangoon 
in 1923-24. Immediately after the Rs. 50,000 had been entered 
as transferred from, Colombo a sum of Rs. 29,059 was spent by 
the partners on private charities while a sum of Rs. 32,948 was 
used to clear off the overdrawals made by them in their Mannar- 
gudi branch. 

4. It has further been argued before me that the presump- 
tion that the second agency profits of Rs. 88,700 were included in 
the remittance of Rs. 50,000 is also rebutted by the fact that 
there were doubtful debts outstanding to the extent of 
Rs. 52,264. The plea is that if a man has some old’profits on 
which he may draw with safety he will not draw ' upon recent 
profits of a doubtful nature. I do not think there is anything in 
this argument. There certainly appear to be debts to the value 
of Rs. 52,264 outstanding but it has not been proved that they 
are irrecoverable or even of doubtful value. The debts may 
have been left uncollected because the security was good. These 
debts have not been written off even on 3lst March, 1925. On 
3ist!August, 1923 therefore they remain on the books as a sound 
credit upon which the partners could draw. 

5. The petitioners’ vakil asked me, if I did not accept his con- 
tention, 'to state a case to the High Court. I am not prepared to 
do so as I do not see that any point of law is involved. The only 
legal proposition on which I am relying is that there is a presump- 
tion that a remittance is from income until the assessee proves 
the contrary. That proposition is supported by the case of The 
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Scottish Provident Institution v. Allem (1). The questión now at 
issue is whether the assessee has rebutted the presumption. That 
is a question of fact and I find from a study of the accounts that 
there is nothing in them to show that the remittance must have 
been made from capital or old profits not liable to taxation and 
that on the ‘contrary the accounts indicate that the remittances 
were from recently acquired profits. The assessment will accord- 
ingly be enhanced by the inclusion of Rs. 50,000 under the head 
“Remittances”. 

M. Patanjali Sastri, Special Counsel, for Referring Officer. 

K. S. Krishnaswami Aiyangar instructed by K. S. Raja- 
gopalachari for assessee. 


The Court delivered the following 


JUDGMENT :—The question referred to us is in. the follow- 
ing terms :— 

“When a man has profits earned more than three years before the 
year of assessment and also profits earned within that period to his credit 
in a trade carried on by him outside British India, is there any presumption 
fhat a remittance made to him in British India for 


a sum which might fall in either set of profits is made from the earlier 
profits and not from the later.” 


Under S. 4 (2) of the Act profits and gains of a business 
accruing or arising without British India to a person resident in 
British India shall, if they are received in or brought into Bri- 
tish India, be deemed to have accrued or arisen in British India 
and to be profits and gains of the year in which they are so 
received or brought, notwithstanding the fact that they did not 
so accrue or arise in that year, provided that they are so received 
or brought in within three years of the end of the year in which 
they accrued or arose. That appears to us to be a clear inti- 
mation that sums remitted to British India are to be deemed to 
have accrued or arisen in the year of remission unless they 
accrued or arose more than three years before. We entertain 
no doubt that the effect of that must be to cast upon the assessee 
the burden of proving that the profits accrued or arose more than 
three years back, a matter after all peculiarly within his know- 
ledge and not within the knowledge of the Income-tax authori- 
ties. That is our answer to the reference and it is clear that the 
Commissioner acted on that principle; and whether he came 
to a right conclusion of fact in the light of it or not, is not for 
us. It is no doubt true that, in appending reasons for his own 
opinion on the point he was referring as he is directed under the 
Act to do, he enounced some very dubious propositions of law. 

1. (1903) A C 129. : Er 
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That does not alter the position that in paragraph 5 of his ré- 
view order he dealt with the question of fact unvitiated by any 
such misdirection of himself and dealt with it adversely to the 
assessee. The answer to the reference is in the negative. 

The assessee must pay Rs. 250 for the costs of the 
Commissioner. 


N.S. Reference answered in the negative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 
Alamelu Ammal oe Petstioner* (Plaintiff) 


V. 
T. S. Venkatarama Aiyar . Respondent (Defendant). 


Provincial Insolvency Act (VV of 1920), S. 42—Refusal of final 
discharge—If ipso facto determines the insolvency proceedings—Necessity 
of order of anstinsment. 


The refusal, under S. 42 of the Provincial Insolvency Act, of a final 
discharge does not ipso facto determine the insolvency proceedings. In 
every case where such an order has been passed the Court might suo motu 
or on the motion of a creditor annul the adjudication but, until it is ‘annul- 
led, me insolvency proceedings are still pending. 

Rowe & Co. v. Tan Thean Tak, (1924) I L R 2 Rang. 643 followed. 

Maung Po Toke v. Mating Po Gyi, (1925) ILR 3 Rang. 492 not 
followed. 

_ Petition. under S. 115 of Act V of 1908 and S. 107 
of. the Government of India Act praying the High Court to re- 
vise the order dated 7th August, 1925 of the Court of Small 
Causes at Kumbakonam in E. P. No. 2145 of 1925 in S. C. 
S. No. 1947 of 1920 on the file of that Court. 

S. Subramamia Atyar for petitioner. 

K. S. Destkan for respondent. 

The Court delivered the following 

JUDGMENT :—This Civil Revision Petition is against the 
order of the Lower Court ina matter of execution. The 
petitioner put in an execution petition praying for the arrest of 
his judgment-debtor (respondent). The respondent urged 
that he is still an insolvent and that the proceedings in  insol- 
vency are still pending, that the petitioner has not got permis- 
sion of the Insolvency Court to open execution proceedings 
against him and that therefore the petition is not maintainable. 
The respondent was adjudicated insolvent on 6th January, 
1921. The petitioner, however, claims that the insolvency 


*C R P No, 1283 of 1925, 18th April, 1927, 
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proceedings have come to an end since the respondent applied 
for and was refused a final discharge on 30th October, 1923. 
The petitioner put in a petition for review of that order which 
was dismissed on 15th March, 1924 The present execution 
petition was put in on 30th April, 1925. It is admitted that 
thé respondent's adjudication has not been annulled. 

The question for decision is, does the refusal, under S. 42 
of the Provincial Insolvency Act, of a final discharge ipso facto 
determine the insolvency proceedings? The Lower Court has 
held that it does not, and I agree. It is the order of adjudica- 
tion which vests the property of the insolvent in the Court or 
in the Official Receiver (see S. 28). It would follow that un- 
til and unless that order is annulled the property continues to 
vest in Court, and so long as that vesting remains, the insol- 
vency proceedings cannot have come to an end. It would be 
absurd to hold that it was open to an execution-creditor with- 
out the permission of the Insolvency Court to arrest his judg- 
ment-debtor for not satisfying his decree-debt, when the assets 
of the judgment-debtor are not vested in him or under his con- 
trol, and when the Official Receiver is still holding them: for 
the benefit of the judgment-debtor’s general body of creditors. 
Further, an order of refusal of a final discharge is not in itself 
necessarily final. There are cases in which it may not be 
final. For example, the final order of discharge ‘may’ be ré- 
fused because the insolvent’s assets are less than eight armas 
in the rupee but the insolvent may subsequently come into pro- 
perty which would enable a dividend of more than eight annas 
to be paid and the Court might on that finally grant him an 
absolute order of discharge. Obviously, the insolvency pro- 
ceedings must in such a case be pending after the first refusal 
to grant an absolute order of discharge. It is true that Act 
V of 1920 does not provide that the pendency of an insolvency 
proceeding shall be terminated in every case by annulment of 
adjudication. Such annulment is provided for by Ss. 35, 36, 
39 and 43. But these sections do not cover every possible case. 
It is clear from the scope of the Act that if a Court intends to 
bring the insolvency proceedings to an end and restore the sta- 
(us quo ante it must annul the adjudication. In every case 
where an order under S. 42 has been passed the Court might 
suo motu or on the motion of a creditor annul the adjudication, 
but until itis annulled the insolvency proceedings are still pending. 

Another indication that this is the correct view ts, thatewhile 
under S. 37 the order annulling an. adjudication. must be. pub- 
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lished, there is no section which says that the order of refusal to 
discharge must be published The purpose of publication is 
obviously to notify to the public that the insolvency has come to 
an end. If it came to an end by an order of refusal to dis- 
charge then it would be equally necessary to direct the publication 
of that order. That the Insolvency Court in the present case 
did not close the proceedings is clear from the fact that the peti- 
tioner himself received a dividend from the Official Receiver on 
26th November, 1924, five months before his execution petition 
and 11 months after the order refusing absolute discharge. It is 
now suggested that the payment might have been sanctioned long 
before the order of refusal, but there is nothing on the record 
to warrant that suggestion. 


There is a surprising lack of aioa reported rulings ou 
this point of law. A case in Rangoon has been cited to the 
contrary. The ruling is by a single Judge reported in Maung 
Po Toke v. Maung Po Gyi (1). Another learned Judge ot 
the same Court has ruled to the contrary effect in Rowe & Co. 
v. Tan Thean Task (2), and I find myself in agreement with 
the latter’s view. 


It is not necessary to go into the further question as to 
whether the execution petition is barred by limitation. The 
Lower Court has made no error of law in holding that the insol- 
vency proceedings were pending at the time of the execution 
petition and that S. 28 barred the application as no permission 
of the Insolvency Court was obtained. I therefore refuse to 
interfere and I dismiss the C. R. P. with costs. l 


N. S. g Petstton disnusscd. 


r of e - = === can 2 gi a 
1. (1925) I L R 3 Rang. 492. . 2. (1924) I LRZ Rang. OW. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Rangoon. ] 


PRESENT :—LorpD SINHA, LORD BLANESBURGH, LoRD 
SALVESEN, SIR JOHN WALLIS AND SIR LANCELOT SANDERSON. 


Maung Po Nyun ... Appellant* (Defendant) 
v. l 
Ma Saw Tin ... Respondent (Plaintiff). 


Burmese Buddhist Law—Husbend and wife—Drtvorce on grom of 
desertion—Forfeiture of property—"“Virgm couple”. 


Under the Burmese Buddhist Law, desertion by the husband for three 
years, with failure to provide maintenance, undoubtedly entitles the wife to a 
divorce, but not necessarily to a divorce with possession (+. e., forfeiture) 
of all the husband’s interest in the property. In other words, the husband 
does not, by reason of his desertion of his wife, forfeit to her the whole of 
his interest in the property, joint or separate. 

The proposition enunciated by the Courts in Burma that “where a 
divorce is adjudged through the fault of one party, the innocent party 
obtains all the property, including the joint property as well as the separate 
property of the guilty spouse”, is too widely. stated and is not supported by 
any text in the Dhammathats or in the Burmese Buddhist law books. 


The question when the parties may be considered as “virgin couple”, left 
open. 

Appeal (No. 62 of 1926) from a judgment and decree of 
the High Court, Rangoon(Heald and Chari, JJ.), dated the 27th 
February, 1925, affirming a decree of the District Judge of 
Myaungmya, dated the 13th December, 1923. 

The facts are set out in the judgment of the Judicial Com- 
mittee. The case in the Court below is reported in I. L. R. 
3 Rang. 160. 

Dunne, K. C. and Raskes for appellant. 

Pennell for respondent. 

26th July, 1927. The Judgment of their Lordships was 
delivered by ; 

Sir LANCELOT SANDERSON.—This is an appeal by Maung 
Po Nyun, who was the defendant in the suit, against a decree of 
the High Court of Judicature at Rangoon, dated the 27th Feb- 
ruary, 1925, affirming a decree of the District Judge of Myaung- 
mya, dated the 13th December, 1923. 

The plaintiff, who is the respondent in this appeal, broughit 
the suit against her husband, claiming a divorce on account of 
his desertion and a partition of the properties specified in the 

*P C Appeal No. 62 of 1926. . ° 26th July, 1927.: 
R54 | 
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Schedules A and B of the plaint. She alleged that she was 
entitled to one-third of the properties in Schedule A and to one- 
sixth of the profits in Schedule B. 

The learned District Judge made a decree granting the 
plaintiff a divorce and the shares in the above-mentioned pro- 
perties which she claimed. The defendant appealed to the 
High Court, which dismissed his appeal with costs: 

At the hearing of the appeal before their Lordships, the 
learned counsel, who appeared for the appellant-defendant, did 


-~ not contest the plaintiff’s right to a decree for-divorce, and the 


arguments on both sides were confined to that part of the decree 
which awarded to the plaintiff one-third of the properties men- 
tioned in Schedule A and one-sixth of the profits specified in 
Schedule B. 

The learned counsel for the appellant-defendant did not 
contest the plaintiff's right to the one-sixth of the profits in 
Schedule B, but he argued that the plaintift was entitled merely 
to one-sixth of the property comprised in Schedule A and not to 
one-third thereof, as decreed by the Courts in Burma. 

The appeal, however, involves much more than the point 
which has been stated above, and that is by reason of a principle 
which was adopted by the Courts in Burma and upon which 
they based their judgments. 

For the moment it may briefly be referred to in the words of 
the learned District Judge as follows:—‘“Where a divorce is 
adjudged through the fault of one party, the innocent party 
obtains all the property, including the joint property as well as 
the separate property of the guilty spouse.” 

It is clear, therefore, from the above-mentioned statement, 
that this appeal involves a question of great importance, and it 
is necessary for their Lordships to decide whether this state- 
ment of the law, which must obviously have far-reaching effects, 
can be supported. . 

The facts of the case may be shortly stated as follows:— 

The defendant had married another wife before he married 
the plaintiff. The first wife lived with the defendant and his 
adoptive mother for some time, and then, in consequence of 
quarrels, the first wife left the defendant and went to live with 
her parents. 

A few months later the defendant expressed a desire to 
marry the plaintiff, and his mother accordingly approached the 
plaintiff's parent8 with a view to their daughter’s marriage. 
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The defendant had told his mother that he had severed his 
connection with his first wife, and accordingly the defendant’s 
mother, when asked by the plaintiff’s parents as to the first 
Marriage, assured them that the defendant had divorced his first 
wife. 

The plaintiff's parents, having received this assurance, con- 
sented to their daughter’s marriage. She was married the 
same day and she went to live with the defendant and his mother. 

A few months later the defendant’s mother died. 

The defendant continued to live with the plaintiff for about 
two months longer, and then, in or about April, 1920, he left 
her and went to live with his first wife, whom, in fact, he had 
not divorced. The suit was filed in September, 1923, more 
than three years after the plaintiff was deserted by the defendant, 
and it was found by the learned District Judge, and his finding 
has not been disputed, that during the period from April, -1920, 
up to September, 1923, the defendant did not resume conjugal 
relations with the plaintiff, and did not give her any maintenance. 


The learned Judge found that the defendant deserted the 
plaintiff and that the marriage was brought about by the above- 
mentioned misrepresentation that his connection with his first 
wife had been severed, and he held that the plaintiff was entitled 
to a decree for divorce. The High Court agreed that the 
plaintiff was entitled to a decree for divorce, and that part of the 
decree, as already stated, has not been contested before their 
Lordships. 

It appears that the defendant’s mother died in jain 
1920, and that about four months before she died she had given 
to the defendant by deed about 185 acres, which were part of the 
233.38 acres mentioned in Schedule A. 

After her death her inheritance was divided, the defendant 
getting the house and the remainder of the property mentioned 
in Schedule A, which included 29 acres which had been given 
shortly after the defendant's marriage with the plaintiff. 

On the question of partition, both the Courts in Burma held 
that, inasmuch as the plaintiff was entitled to a divorce on the 
ground of the defendant’s desertion, she was, strictly speaking, 
entitled to all the husband’s property, except the first wife’s inter- 
est therein; or, stating the same proposition in another way, that 
the plaintiff was entitled to all the husband’s interest in the pro- 
perty, which would be considerably more than the shares which 
the plaintiff had claimed in her plaint. The learned Judges of the 
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High Court expressed: the opinion that it was difficult to 
understand on what principle the plaintiffs claim was based; but 
(hey came to the conclusion that as she had confined her caii to 
ihe shares mentioned in the plaint and had obtained a.decree in 
respect thereof, they saw no reason for saying that the decree 
was wrong or that the defendant had been prejudiced by it. 


The question whether the plaintiff was entitled to all the 
husband’s interest in the property was argued at great length, 
and the attention of their Lordships was drawn to the transla- 
tions of many of the Dhammathats and to many reported 
decisions. 

Their Lordships do not think it necessary to refer to them 
in detail, because it is clear, as was admitted hy the learned 
counsel who appeared for the plaintiff, that there is no text 
which imposes forfeiture of property upon a husband who 
deserts his wife, and that there is no reported case in which a 
decree for forfeiture of his property has been made against a 
husband by reason of his desertion of his wife or one of his 
wives. 

Further, the learned Judges of the High Court stated that 
“it is admitted that the Burmese law books do not lay down any rule 
of partition on the divorce of the husband by one of two or more wives of 
equal status, and that there is no case-law on the subject. It is, therefore, 
necessary to decide the matter in accordance with the principle of justice, 
equity and good conscience, having regard to the general rules of Burmese 
Buddhist law so far as these rules can be applied.” 


Their Lordships desire to make it clear that the opinion 
expressed by them is confined to the particular facts of this case 
and the question arising in respect thereof, viz.: assuming that 
the. defendant deserted the plaintiff, his second wife, in April, 
1920, and that for more than three years he did not resume con- 
jugal relations and gave her no maintenance, and that conse- 
quently the plaintiff was entitled to a decree for a divorce, was 
she entitled to the whole of the husband’s interest in the property, 
which was the subject-matter i in the suit? 


The learned counsel for the appellant argued . strenuously 
that on the true construction of the plaint, the suit was really 


based on an allegation of divorce by mutual consent. 


Their Lordships are not able to accept that argument, and 
the case must be considered upon the basis of the EAE of fact 
of the Côurts ih India. 
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The learned District Judge began his judgment ‘on ihis 
part of the case by saying, “The parties will have to be consider- 
ed as virgin couple.” 

Before his marriage with the plaintiff, the defendant had 
been married to another woman, who was alive at the time of 
the marriage with the plaintiff, and from whom he had not been 
divorced. 


The plaintiff, of course, had not been married before, and, 
while some indications are to be found in the texts to the eftect 
that where the spouse in that position is the aggrieved party, 
the union may be so described in proceedings for divorce, in 
their Lordships’ opinion, it is not necessary in this case to decide 
the point and they must not be taken as affirming the above- 
mentioned proposition. 

The learned District Judge then proceeded to the state- 
ment which has already been quoted, and which for convenience 
imay be restated, as follows :— 

“Where a divorce is adjudged through the fault of one party, the inno- 
cent party obtains all the property, including the joint property as well as 
the separate property of the guilty spouse; but, of course, the share of the 
head wife must be excluded.” 

In their Lordships’ opinion, this statement is made in too 
wide and too general terms. 


In the first place, it takes no account of the difference be- 
tween the position, rights and duties of the husband and those 
of the wife in Burmese law. 

It is clear that the Dhammathats recognised the difference 
in many respects, which it is not necessary to mention in detail. 

In the second place, as has already been stated, there is no 
case in which a wife has obtained a decree of forfeiture of al! 
her husband’s interest in the property on the ground of his 
desertion. 

It is also the fact that there is no case in which a wife has 
claimed such a forfeiture, and even in the case before their 
Lordships the plaintiff has not made such a claim. 

As already mentioned, the Dhammathats do not contain 
any text which provides that if the husband deserts his wife, 
or one of his wives, she is entitled to the whole of her husband’s 
interest in the property. ` 

In the digest of Burmese Buddhist law arranged by U 
Gaung, Vol. II, dealing with marriage, section 312 (Manugye), 
desertion is dealt with, and some of the rights df the þarties 
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ensuing upon desertion, such as the right to marry again, are 
described. 

If it had been the law that the husband would forfeit all 
his interest in the property, joint or separate, if he deserted his 
wife, or one of his wives, for three years and left her without 
maintenance, it is almost inconceivable that there would not 
have been found in the Dhammathats a statement of the law 
to that effect. 

The proposition which the Courts in Burma adopted as the 
basis of their judgment, viz., that because the defendant desert- 
ed the plaintiff she was entitled to divorce with possession of all 
the husband’s interest in the property, the subject-matter of the 
suit, ig in itself a startling proposition, and if adopted would 
have very far-reaching effects. 

There is no text in the Dhammathats or in the Burmese 
Buddhist law books to support it, there is no case-law on the 
subject, and the respondent’s learned counsel was not able to 
draw their Lordships’ attention to any case in which even a 
claim based on such a proposition had been made. 

In these circumstances, their Lordships are not prepared 
to accept and endorse the above-mentioned proposition. 

This, However, does not dispose of the appeal, because it 
still remains to be considered whether the appellant-defendant 
has succeeded in showing sufficient reason to justify their Lord- 
ships in interfering with the decree which the plaintiff in fact 
obtained as to her shares in the property and the profits thereof. 

In deciding this question, their Lordships think it is mate- 
rial to take into consideration the general rules of the Burmese 
Buddhist law as regards the interest which the wife obtains in 
the husband’s property at the time of the marriage, and in the 
property acquired by him after the marriage, and the fact that 
the Dhammathats treat the division of property as part of the 
law of divorce, as to which there does not seem to be any serious 
dispute. l 

In their opinion, it is also material and important to con- 
sider the facts of this case; as, for instance, that the marriage 
with the plaintiff was brought about by misrepresentation, that . 
the plaintiff was an entirely innocent party, that, shortly stated, 
the facts relating to the desertion were of an aggravated nature 
and quite unjustifiable, and that desertion, where there is a 


duty to comfort and support, is regarded by the Burmese as a 
serioug offence, 
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Taking these matters into consideration and the above- 
mentioned rules of the Burmese law as to the wife’s interest in 
her husband’s property, their Lordships are not prepared to say 
that the decree appealed from, which awarded to the plaintiff 
the shares in the properties in suit specified therein, was un- 
reasonable or contrary to justice, equity and good conscience. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed with costs. 


Solicitors for appellant : Douglas, Grant & Dold. 
Solicitor for respondent : J. E. Lambert. 


Ke Jack. . Appeal dismissed. 
oa ee l 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—VISCOUNT SUMNER, Lorp SINHA, Lorp 
BLANESBURGH, Sir JOHN WALLIS AND SR LANCELOT 
SANDERSON. 


The Secretary of State for India 
in Council pia AppcHani* (Deft.) 
v. 
Girjabai ... Respondent ( PIF.) . 


. Saraxjam—Grant of revenue only—Grantee not competent to créate 
occupancy rights—Effect of reswanption of grant. 

‘The incidents of a Saranjam grant considered. 

Decisions with regard to Imams are not necessarily applicable in con- 
sidering the incidents of a peculiar grant like the Mahratta saranjam. 

The mere fact that the Saranjamdar is in a sense a life-tenant does 
not alter the ordinary incidents of a grant by way of saranjam. In the 
absence of a deed of grant, those incidents must be ascertained from 
(a) the evidence, if any, in the case; (b) from legislative enactments; and 
(c) from judicial decisions. : 

In the case of a saranjam grant of the royal share of the revenue, i is not 
competent for the Saranjamdar (1 ¢., the grantee) to acquire or create +m 
his own favour occupancy mghts which may remain unaffected by the 
subsequent resumption of the saranjam. ln other words, when a saranjam 
of this nature is resumed, the Government becomes entitled to resume not 
only the land revenue, but also all the rights and benefits that the grantee 
had acquired or secured by virtue of his grant and qua Saranjamdar. 

The principle of the decision in Secretary of State for India in Conn- 
cil v. Laxmmba, (1922) I L R 47 Bom. 327: L R501 A 49:44 MT. J 471 
(P C) (a case relating to a grant of the soil itself) applied. 


*P C Appeal No. 116 of 1925. 26th July,-1927. - 
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The Judicial Committee left open the question whether, in the case 
of saranjam grants of the revenue only, the grantee could validly create 
occupancy rights im favour of third parties which could survive the resump- 
tion of the saranjam. 


Judgment of the High Court reversed. ra 
Appeal (No. 116 of 1925) from d judgment and decree of 
the High Court, Bombay (Sir Lallubhai Shah, Acting Chief 
Justice and Mr. Justice Fawcett), dated the 15th August, 1924, 
varying a decree of the District Judge of Nasik, dated the 28th 

February, 1920. T - 
The material facts are set out in the judgment of the Judi- 
cial Committee, and also in the report of the case in the Court 

below (see 26 Bom. L. R. 1173). 


Lowndes, K. C. and Kenworthy Brown for appellant. 

De Gruyther, K. C. and E. B. Raskes for respondent. 

26th July, 1927. The Judgment of their Lordships was 
delivered by 

Lorp SINHA :—This is an appeal against a decree of the 
High Court of Bombay, dated 15th August, 1924, which varied 
the decree of the District Court of Nasik, dated 28th Febru- 
ary, 1920, and made in C. S. No. 5 of 1914. 

The suit arose under the following circumstances :— 

Manmad village, now grown to an important railway junc- 
tion, was held by the Vinchurkar—one of the lesser Mahratta 
chiefs—together with many other villages in “Saranjam’ grant 
from the Peishwa, the then ruler of the country. The last 
holder of the entire saranjam was the late Sardar Raghunath- 
raq Vinchurkar, commonly known as Annasaheb, who held it 
from 1836 Lill 1889, when he died. On his death-bed he adopt- 
ed as a son the plaintiff Shivdevrao, but the Government refus- 
ed to recognise the adoption, and in 1892 re-granted half of the 
saranjam to the late Sardar’s brothers and their sons and 
resumed the other half, which included Manmad village. The 
adopted son, though thus excluded from any share in the saran- 
jam, would still be entitled to the private as opposed to the 
saratjam property of his adoptive father. Between 1892 and 
1913 there were disputes between Government and Shivdevrao 
Vinchurkar as to certain lands in Manmad (the subject-matter 
of the present suit) which he claimed as his adoptive father’s 
mirasi or private property by virtue of a sale deed of 1755. 
These are five plots in the village site (described as A to E in 
the plaint) and six plots of agricultural lands within the 
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village limits but not forming part of the” village site, and 
described as Plots F to K in the plaint. 

These disputes led to an order by the Commissioner olf 
Revenue C. D. on the 9th April, 1913, whereby it was held 
that the lands in dispute were not covered by the sale deed relied 
‘upon but “must have passed into the possession of the Vinchur- 
kars by forfeiture of lands through the Khatedar’s (1.e., modern 
occupancy tenant) family being extinct or through default in 
the payment of land revenue.” The: Commissioner held that 
on the lapse of the saranjam to Government these lands also be- 
came the property of Government, who thereupon became entitl- 
ed to levy not merely the Government revenue assessed there- 
upon, but the actual ground rent in respect of the plots included 
in the village sites, the tenants being liable to pay these rents 
to Government and not to the Vinchurkars; and, further, that 
in respect of the other plots, t.e., the agricultural lands, Govern- 
ment as owner was entitled to recover from the Vinchurkars 
not the assessed Government revenue, but the market rent, 
which was considerably larger, and in default of payment the 
Viachurkars were ordered to be evicted. 


This order of the Commissioner was in due course given 
effect to, and Shivdevrao Vinchurkar instituted the present suit 
for declaring the Commissioner’s order illegal and for recovery 
of possession of the first five plots and an injunction against the 
threatened eviction in respect of the other six plots, and for 
mesne profits in respect of both. 

In his plaint he based his title primarily on the sale deed of 
1755 above mentioned, by which the then Patils of the village 
conveyed half of their rights to the ancestor of the Vinchurkar. 
He also relied on adverse possession “for over 150 years,” and 
claimed that by virtue of certain admissions at different times 
on the part of various Government officials, Government was 
estopped from disputing the 1#rast or private rights of the 
Vinchurkar family. But he alleged as an alternative basis of 
his title, and apparently in view of the Commissioner’s finding. 
that “even if perchance the Court comes to the conclusion that 
the right of mtrass ownership . . . did not pass to the plain- 
tiff's ancestors under the sale-deed of 1755 a. p., but that the 
property in suit must have gone into the possession of the plain- 

‘tiffs ancestors by reason of the extinction of the Khatedar’s 
family or by reason of its resumption for arrearg of assessment, 
still no manner of right whatever has accrued or accrues to the 
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defendant in law over the said property. The said property is 
in law of the absolute personal and mirasi ownership and vahi- 
wat of the plaintiff and his ancestors.” (Para. 3 of plaint). 


By his written statement the defendant denied all these 
allegations of fact and submissions of law by the plaintiff, and 
contended that the lands in suit were held by the plaintiff’s 
ancestors as Saranjamdars and all saranjam rights, including 
the right to hold lands that had passed into his possession and 
enjoyment by the death of the Khatedars without heirs or by for- 
feiture, had lapsed on the death of Annasaheb and had been 
resumed by Government (except as to one-half not now in 
question). 

On the question of title by adverse possession . and by 
estoppel, both the District Judge and the High Court held 
against the plaintiff, and their Lordships see no reason to differ 
from them. T 


Of the remaining issues the first was as follows:—Does 
the plaintiff prove that he (4. e., his ancestors) purchased the 
suit land by a sale-deed of 1755 a. p.? 

The District Judge held that the construction of the deed 
in question presented some difficulty, for “it is in archaic 
language, and deals with a state of affairs to which no one now 
has the key,” but on a review of the whole evidence, including 
village papers and accounts, he came to the conclusion that the 
lands sold by that deed did not include the lands in suit, and he 
found the first issue in the negative. 

The High Court accepted this. 

Notwithstanding this concurrent finding, some argument 
was addressed to their Lordships to prove that some, though not 
all, of the lands in suit are, in fact, covered by the sale deed of 
1755. After careful consideration, their Lordships see no 
reason to differ from the finding of both the Courts in India on 
this point. 

Issue No. 2 was to the following effect :— 

Does the plaintiff prove that his ancestors became owners 
of the suit lands either through forfeiture or through extinction 
of the Khatedar’s line? 

The concurrent finding of both Courts on, this issue appears 
to their Lordships to be that the lands in suit originally belong- 
ed to Khatedars or mirası tenants, and on their interests coming 
to an end in the manner mentioned the Saranjamdar caused his 
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own name to be put in their place in the Khatas or village 
papers, and assumed possession of those lands. 

The only other material issue remaining to be considered is 
Issue No. 6, viz.:— 

Was the suit land included in the half of the saranjam re- 
sumed by the Government? 


This is intended to raise the question whether as an effect 
of the resumption, the Government was entitled to oust plaintiff 
from the possession of those lands. 


The answer depends on the legal effect of the finding on 
Issue No. 2. 


Both the Courts below have answered it in the plaintiff’s 
favour, the District Judge, on the ground that he was bound by 
the decision of the High Court reported in Gururao Shrinivas 
v. Secretary of State for India (1) (then under appeal to this 
Board and subsequently reversed), and the High Court on the 
ground that the judgment of this Board in Secretary of State 
for India in Council v. Laxmibai (2), though it reversed the 
decision in Gururao Shrinivas v. Secretary of State for India 
(1), had not decided this particular point, with regard to which 
the High Court was of opinion that decisions of that Court had 
established the law in the manner contended for on behalf of the 
plaintiff. One of the learned Judges, Mr. Justice Fawcett, ex- 
pressed his personal dissent from that view of the law, but con- 
sidered himself bound by previous decisions of the High Court. 

It is necessary, therefore, to consider what are the incidents 
of a saranjam grant, and how far the same can be gathered from 
statutes or judicial decisions, in the absence of the deed of grant. 

But before doing so their Lordships think it necessary to 
deal with two points argued by Mr. De Gruyther on the respond- 
ent’s behalf :— 

1. That the onus of proof has been wrongly placed on the 
plaintiff, who, having been dispossessed, was entitled to succeed 
unless the Government affirmatively proved its own title to the 
lands in question. 

The plaintiff accepted the onus on the issues as they were 
framed. Evidence was gone into on that basis, and the parties 
proceeded to trial evidently on the assumption that the plaintiff 
could derive title only in one or other of the ways mentioned in 
paragraphs 2 and 3 of the plaint. But for that, the procedure 


1. (1916) IL R41 B408. ° > 
2. (1922) IL R 47 B 327: LR 50TAĄA49:4ML J41 (PC), 
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might have been different in many respects, and it appears to 
their Lordships too late to raise any such question at this stage. 

Their Lordships would further observe that no basis of 
title other than those mentioned in paragraphs 2 and 3 of the 
plaint has up to the last been suggested on behalf of the plaintiff. 

2. The second point was that the village papers, kept by 
the village officials, having entered the name of the Vinchurkar 
as Khatedar in respect of the lands in suit, this must be taken to 
have been acquiesced in and accepted by the Collector on behalt 
of the Government, and it amounted in effect to a new agree- 
ment for a permanent tenancy, which remained unaffected by the 
subsequent resumption of the saranjam. This is a new case not 
suggested till the last moment, and even if their Lordships were 
inclined to entertain it (which they are not) it seems to have 
little foundation in fact. The position of the Saranjamdar 
enabled him to have complete control over the management of 
the village and the village officials, and there is no reason to 
assume that these entries, or the papers themselves, were in any 
way brought to the cognizance of, or acquiesced in, and much 
less sanctioned by the Collector. 

It is no doubt correct to say, as Mr. Justice Shah does, that 
“the fact that the Saranjamdar is in a sense a life-tenant does 
not alter the ordinary incidents of a grant by way of saranjam.” 
But what those ordinary incidents are, must be ascertained, when 
there is no deed of grant forthcoming, from (a) the evidence, if 
any, in the case; (b) from legislative enactments; and (c) from 
judicial decisions. Failing all these, there would be nothing 
else but general principles of law to apply. ` 

Now we find from Wilson’s Glossary that amongst the 
Mahrattas the term “Saranjam” was applied specially to a tem- 
porary assignment of revenue from villages or lands for the 
support of troops or for personal military service, usually for 
the life of the grantee; also to grants made to persons appointed 
to civil offices of the State to enable them to maintain their 
dignity, and to grants for charitable purposes. These were 
neither transferable nor hereditary, and were held at the pleasure 
of the Sovereign. They were divided into two classes, viz. 
(a) grants of revenue only, ¢. e., of the royal share of the pro- 
duce of the lands comprised in the grant, and (b) grants of the 
soil itself. It would seem to follow from the nature of saran- 


_ jams that whether they were grants of the soil itself or of the 


revenue only Qf specified lands, they could not and were not 
meant to interfere with rights in those lands existing previously 
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to and at the time of the grant. If and so.far as there were 
occupancy tenants on those lands, they would retain their right 
of possession (whether it can be called ownership or not is im- 
material) but subject to paying the assessed land revenue (4. e., 
the royal share of the produce) payable before the grant to the 
Government and after the grant to the grantee. On principle. 
the grantee would not, unless specially authorised, be able to 
convey a title larger than his own. He could not convey a 
permanent title to any portion of the land, either by gale or by 
lease. Such sale or lease might be good as against hiinself but 
would be void as against the grantor. 


In the case of a grant of the soil itself, it has been decided 
by this Board that, on the grant coming to an end, the Govern- 
ment representing the original grantor is entitled to resume ac- 
tual possession. [Secretary of State for India in Council v. Lar- 
mibat (2) ]. But it is urged that in the case of the other kind of 
grant, Government can take back only what it granted, viz., the 
royal share of the produce; in other words, assess the land 
revenue payable in respect of the land, but it cannot interfere 
with the possession of the grantee. This would be quite con- 
sistent with principle, if the grant made the grantee a charge- 
holder pure and simple. But if the grant also conveys by im- 
plication or otherwise the right to take possession of the land 
itself under certain circumstances, it is difficult to hold that 
though the charge might come to an end the possession taken 
under and by virtue of that charge should still continue, or, as 
Mr. Justice Fawcett put it, that the incident should survive the 
grant. 


There is no legislative enactment which is applicable in the 
circumstances of this case. The Saranjam Rules of 1898 do 
not apply proprio vigore as this saranjam was resumed in 1892, 
and even if they can be held to be merely declaratory of the pre- 


vious law, they do not throw any light on the question under 
consideration . 


As regards judicial decisions, those with regard to inams do 
not seem to be necessarily applicable. The word imam is some- 
times vaguely applied to all grants of revenue-free land, without 
reference to perpetuity or any specified conditions. But it 
would be unsafe to apply to a peculiar grant like the Mahratta 
saranjam rules which were held applicable to grants in 
perpetuity. 
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Mr. Justice Shah refers to what he calls a “long course of 
decisions” in Bombay as establishing two propositions. The 
first is admittedly overruled by the decision of this Board in 
Secretary of State for India in Council v. Laxmibat (2). His 
second is that in the case of a saranjam grant of the royal share 
of the revenue, it is open to the grantee to make the best use of 
the grant for his own benefit, t. e., to appropriate the lands to 
his own use, subject to the payment of the royal share of the 
revenue and to create rights of occupancy in his own favour or 
in favour of third parties. ; 


On examination it appears that there are only three deci- 
sions which directly bear on the point, viz., Ramchandra Mantri 
v. Venkatrao (3); Ganpatrav Trimbak Patwardhan v. Ganesh 
Baji Bhat (4) and Hari Sadashiv v. Shaik Ajmudin (5). 

In the first of these cases Mr. Justice Melvill said at 
p. 598 :— 

“The Saranjamdar may deal with all unoccupied lands as 
may be best for the purposes of revenue, and may either culti- 
vate them himself or through tenants.” 


And it was observed by Batchelor, J., in Balvant Ram- 
chandra v. Secretary of State (6), that since Mr. Justice Mel- 
vill’s judgment in 1882 the law in Bombay has always been that 
a grantee of the revenue is entitled to make such profit as he can 
out of the unoccupied lands. 


But this is very far from holding that the right to make 
such profit survives the grant and continues after the grant has 
been resumed. 


This construction was, however, placed on Mr. Justice 
Melvill’s words quoted above in Ganpatrav Trimbak Patwardhan 
v. Ganesh Bafi Bhat (4), where Sargent, C. J., after quoting the 
passage from, Mr. Justice Melvill’s judgment in Ramchandra 
Maniri v. Venkatrao (3), paraphrased it as follows:—“or, in 
other words, that the Saranjamdar may acquire occupancy 
rights which . . . remain unaffected by the resumption of the 
saranjam, except as to the assessment thenceforth payable to 
Government.” 

These observations were not necessary for the decision of 
that case, and their Lordships are unable to agree that the 

2. (1922) IL R47B37:LROIA4S:4MLJ4 (PO). 


3. (1882) IL R6 B 5%. 4. (1885) I L R 10 B 112. 
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language of Mr. Justice Melvill in Ramchandra Mantri v. 
Venkatrao (3) bears the meaning or has the effect attributed to 
it by Sargent, C. J. 

The same observations . would apply to the case in 
Hari Sadashiv v. Shaik Ajmudin (5). The 
Government was not a party to either of these cases, and the 
lands in dispute were held on the evidence in both cases to be the 
private property (sheri lands in the one case and mirasi lands 
in the other) of the grantee. Their Lordships are therefore 
unable to ‘hold that there is any long course of decisions in the 
High Court of Bombay laying down with Tegard to saranjams 
of this nature the broad rule enunciated by Mr. Justice Shah— 
that the grantee would be entitled to create în Ais oron favour 
occupancy rights in lands unoccupied at the time the grant was 
made or held by others then but forfeited on one ground or 
another during the subsistence of the grant. 


The question whether he could create such rights in favour 
of third persons by virtue of the powers of management above 
referred to does not arise in this case, and their Lordships refrain 


from expressing any opinion upon the point. But their Lord- 


ships hold that he could not create such rights in his own 
favour, and that when the saranjam was resumed, the Govern- 
ment became entitled to resume not only the land revenue, hut 
also all the rights and benefits that the grantee had secured by 
virtue of his grant. 

Their Lordships will humbly advise His Majesty that this 
appeal should be decreed with costs and the plaintiff’s suit 
dismissed with costs in both the Courts in India. 

Solicitor for appellant: The Solicitor, India Office. 

Solicitors for respondent: T. L. Wilson & Co. 


K. J. R. Appeal allowed. 


3. (182) IL R6 B 5%. 5. (1886) IL R11 B 235. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WALLACE AND Mr. JUSTICE 
MADHAVAN NAIR. 

Dakshinamurthi Pillai ...  Appellant* and petitioner 
(Petthtoner-clasmant ) 
V. 
Vedamurthy Mudaliar and others ... Respondenis sn both 
(Respondents-Decree-holders) . 

Civil Procedure Code, S 48—Mesne profits to be ascertamed in ese- 
cutron—Execution application for recovery of profits ascertauied pursuant 
to—12 years’ rule of lwmitaiton—Staritng pomt—Section 48 (6)—Order 
for payment of money at a certam date—Order for mesne profits if an— 
Res judicata—A pplication for recovery of mesne profits held not barred by 
12 years’ rule—Effeci—Subsequent application for recovery of such profits 
—Plea of 12 years rule of limstation—Mamtamabutty. 

A decree directing the mesne profits payable to the plaintiff to be 
ascertained in execution was affirmed in 1912 by the High Court, which did 
not interfere with the order regarding the ascertainment of the profits. The 
profits were as a matter of fact ascertained only in 1917. On an applica- 
tion made in 1924 for the recovery of profits so ascertained, held, following 
Khulna Loan Co. v. Jnanendra Nats Bose, (1917) 22 C W N 145 (P CO), 
that the application was barred under S. 48, Civil Procedure Code. 

Assuming that an order for mesne profits is an order for payment of 
money, ıt is not an order for the payment of money at a certain date within 
the meaning of S. 48 (b) of C. P. Code. 

An order that a particular application for the recovery of mesne 
profits awarded by a decree is not barred by the 12 years’ rule under S. 48, 
C. P. Code, 13 no bar to a plea by the judgment-debtor that a subsequent 
application for the same purpose is barred by that rule. 

Appeal against and the petition under S. 115 of Act V of 
1908 and S. 107 of the Government of India Act to revise the 
order of the Court of the Subordinate Judge of Trichinopoly 
dated 8th November, 1924, in E. A. No. 346 of 1924, in 
E. P. No. 150 of 1924, inO. S. No. 32 of 1905. 

K. G. Srimvasa Atyar for appellant. 

M. S. Ratnasabapatls Mudaliar for respondents. 

The Court delivered the following 

JuDGMENT :—Since the appellant was a party to the 
decree under execution and the matter relates to the execution, 
discharge or satisfaction of the decree, the case is one under 
S. 47, C. P. Code, and an appeal lies. See Meyyappa Cheity v. 
Chidambaram Chetty (1), Appra Rukmani Ammal v. Kuthuvava 


*C M A No. 447 of 1924 
and 
C.R. P. No. 941 of 1924. 19th January, 1927. 
1. (1920) 39 M L J 60. 
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Narasimha Atyar (2) and Abdul Kasim v. Thambusami Pillai 
(3). In this view it is open to a party to the decree to raise the 
question of limitation and the Lower Court was not justified in 
refusing to allow that point to be raised. 


We remand the case for a finding on the issue whether 
E. P. No. 150 of 1924 (4th April, 1924) is within time. 


Fresh evidence may be-adduced on both sides. Finding 
should be submitted within six weeks and ten days will be 
allowed for filing objections. 


Note :—The case on the merits has been argued but not 
decided by us. 


In compliance with-the order contained in the above judg- 
ment the Subordinate Judge of Trichinopoly submitted the 
following 


FmrnG :—“Whether the E. P. No 150 of 1924, dated 4th April, 1924. is 
within time”. 
I therefore hold that E. P. No. 150 of 1924 was within 
time and submit a finding accordingly. 


JUDGMENT :—The first point for decision in this appeal is 
whether E. P. No. 150 of 1924 is barred by the 12 years’ rule 
under S. 48, C. P. Code. We remanded the case to the Lower 
Court for a finding and the Lower Court’has returned a find- 
ing that it is not barred. We are not able, on the state of the 
. law as it stands at present, to agree. 


The decree was passed on 11th February, 1907 and in the 
decree it was stated that mesne profits were to be ascertained in 
execution. The first appeal against that decision was disposed 
of by this Court on 23rd February, 1911 and it did not inter- 
{ere with the order regarding the ascertaining of mesne profits. 
In 1917 an execution petition for the ascertainment of mesne 
profits was put in and-an order thereon was passed on 14th 
November, 1917. On 4th April, 1924 an Execution Petition 
No. 150 of 1924, the last of a series of execution petitions, was 
put in for the recovery of the amount of mesne profits ascertain- 
ed. This execution petition is obviously more than 12 years after 
the passing of the High Court decree, and under S. 48 of the 
Civil Procedure Code it would prima facie be 
out of time. Two arguments, however, were 


put before us to show that it was not out of time: (1) that - 


2. (1921) 41 ML J 54. 3. (1916) 5L W 701. 
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“the date of the decree” really means the date when the decree 
becomes executable, and it is argued that in the present case that 
would be 12 years from the date of ascertainment of the mesne 
profits, 12 years from 1917, and for-this position Atyasamt 
Aiyar v. Venkatachela Muda (4) is relied upon. The second 
argument is that the order ascertaining the mesne profits is a 
‘subsequent order’ within the meaning of S. 48 (b), an order 
for the payment of money. We think the latter contention 
cannot stand against the Full Bench desision in Atyasam1 Atyar 
v. Venkatachela Mudali (4) (see pp. 996 and 1002). 
Itis perhaps possible tq say that an _ order for 
mesne profits is an order for payment of money; 
but it is not an order for the payment of money on a ceriain 
date, according to the interpretation of that phrase by that Full 
Bench decision. Certain obiter dicta by Devadoss and Waller, 
JJ., in Swaminatha Odayar v. Thiagarajaswami Odayar (3), 
Phillips, J., in Nawab SInija-ul-Mulk Bahadur v. Umir-ul-Umra 
Bahadur (6) would seem to indicate that such an order might 
be treated as an order for the payment of money at a certain 
date within the purview of S. 48(1) (b), but we think that the 
Full Bench decision must govern this point. As to the first 
point the contention seefns to us reasonable and has been in fact 
laid down in general terms by the Privy Council in a ruling in 
Rameshvar Suigh v. Homeshvar Singh (7). But there is another 
Privy Council case Khulna Loan Co. v. Jnanendra Nath Bose(8) 
which stands directly in the way. That judgment, although 
brief, adopts the arguments of the High Court ol 
Calcutta which lay down very definitely that S. 48 
means that no execution petition can be put in after 12 years 
of the date of fhe decree, the date being the date prescribed 
under R. 7, O. 20. We feel that it is a reasonable view that 
the 12 years should run from the time when the relief asked 
for was ascertained and decided, which is the view contain- 
ed in the Privy Council decision in Rameshvar Singh v. Hotnesh- 
var Singh (6). But that was a case under Art. 182 of the Limita- 
tion Act, while the Calcutta Weekly Notes case is directly on 
S. 48, Civil Procedure Code, which we now have to 
interpret. The only ground for differentiation between 


4. (1916) I L R 40 M 989: 31 M L J 513 (F B). 
5. (1925) 23 L W 2%. 6. (1925) 49 M L J 498, 

. 7. (1920) LR481A17:40MLJ1L(PO. 
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the Calcutta Weekly Notes case and the pre- 
sent is that the former was a mortgage decree in which the 
sum to be recovered was definitely ascertained when the decree 
was passed, and the decree, as far as it related to the recovery 
of money was immediately executable, whereas in the present 
case, as the decree did not ascertain the amount of mesne profits, 
it was not immediately executable for money. But this style 
of argument was advanced before the Calcutta’ High Court in 
the Weekly Notes case and was not accepted by it or their Lord- 
ships of the Privy Council. We must, constrained by the ruling 
of the Privy Council, hold that E. P. No. 150 of 1924 is bar- 
red by time. We have been asked to refer the case toa Full 
Bench in view of the general importance of the question raised, 
but, as the Privy Council ruling must, until it is altered, govern 
the law in this country, and as the question is only acute in 
cases where the original decree was passed under the old 
Civil Procedure Code, since now the amount of mesne profits 
js ascertained in the suit and embodied in a final decree, we 
decline to refer the matter as suggested. 


An argument on the footing of res fideale: was. advanced 
by respondent that since, in a prior E. P. No. 139 of 1923, 
dated 18th July, 1923 which was also put in more than 12 years 
from date of High Court decree, no objection on the ground 
of limitation had been taken by appellant, he was barred by 
res fudicaia from pleading that bar to any subsequent E. P. 
We are unable to follow ‘this argument. All that was impli- 
citly decided on E. P. No. 139 of 1923 was that that petition 
was not barred by the 12 years’ rule. That decision cannot 
for ever remove the operation of S. 48, Civil Procedure Code, 
out of the way of all future E. Ps. There is no substance 
in this contention. 


It is unnecessary-to go into the merits of the E. P. We 
hold that it is barred by S. 48, Civil Procedure Code. We must 
allow the appeal and dismiss E. P. No. 150 of 1924 with 
costs to appellant in both Courts. 


No order is necessary on the connected Civil Revision 
Petition. 


A. S. V. Appeal dinod: 


Dakshina- 
mauithi 
Pillai 


v. 
Vedamorthy 
Muadallar, 


Ayyannamma 
v. 
Ramaswaml, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTicE WALLER AND -MR. JUSTICE 
MADHAVAN NAR. 


Nune Ayyannamma ` ... Appellant® (Plaintiff) 
v. 
Valloori Ramaswami ... Respondent (Defendant). 


Cril Procedure Code, O. 23, R. 3—Adjusiment—Atward. passed in pend- 
ing suit without intervention of Court if may be regarded as an—sS. 89 of 
Civil Procedure Code—E fect. 

An award passed in a pending suit without the intervention of the 
Court is not invalid, and may be regarded as an adjustment under O. 2), 
R. 3 of the Civil Procedure Code S. 89, C. P. Code, is no bar to the award 


being so regarded. 

Second Appeal against the decree of the Court of the Subordi- 
nate Judge of Rajahmundry in A. S. No. 111 of 1923 (A. S. 
No. 15 of 1923 on the file of the District Court of Godavari) 
preferred against the decree of the Court of the Additional 
District Munsif of Rajahmundry in O. S. No. 274 of 1920 
(O. S. No. 312 of 1920 on the file of the soun of the District 
Munsif of Ramachandrapur). 

C. Rama Rao for appellant. 

P. V. Rangaram for respondent, 

The Court delivered the following 

JUDGMENT :—The facts are briefly these. The plaintiff 
instituted a suit to establish her right to the site marked B in 
the plan and to direct the defendant to close the gateway D open- 
ed by him into the said site and also for a permanent injunction 
to restrain the defendant from opening the gateway. The 
defendant raised various contentions denying the plaintiffs 
exclusive right. After the framing of the issues the parties 
entered into a muchilika Ex. I by which the matters concerned 
in the suit and other matters in which other parties 
also were interested were referred to arbitration. The arbitra- 
tor made an award Ex. II. The defendant filed it in Court 
and asked for a decree in terms of it. On objections being 
raised by the plaintift an additional issue was raised as to whe- 
ther there had been a lawful adjustment or compromise. The Dis- 
trict Munsif holding that there was one, dismissed the plain- 
tiffs suit. His decision was confirmed in appeal. The 
plaintiff has now preferred this second appeal against the 
Lower Court’s decree. 


*S. A. No. 552 of 1924. llth February, 1927, 


uu] THE MADRAS LAW JOURNAL REPORTS. 445 


The main point argued by the learned vakil for the appel- 
lant is based upon S. 89 of the Civil Procedure Code. Accord- 
ing to that section which has been newly introduced in the Civil 
Procedurę Code of 1908 

“Save in so far as is otherwise provided by the Indian Arbitration 
Act, 1899 or by any other law for the time being in force, all references 
to arbitration whether by an order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained in the second 
schedule.” 

Itis argued that in view of the aR of this 
section, the Lower Courts ought to have held that the reference 
to arbitration in a pending suit except in the manner provided 
by paragraphs 1 to 16 of the second schedule to the Civil Pro- 
cedure Code is not warranted by law and that, therefore, the 
award made in this case is invalid and unenforceable. In re- 
ply it is contended that an award made without the intervention 
of Court in a pending suit should be regarded as an adjustment 
under O. 23, R. 3 of the Civil Procedure Code and that the 
words “any othẹr law for the time being in force” in S. 89 are 
wide enough to include such an adjustment. 

On this question there is a great diversity of judicial opinion 
amongst the various High Courts. The most recent decision of 
the Bombay High Court is reported in Manil Motilal 
v. Gokaldas Rowji (1). This decision overruling a prior 
decision of the same Court reported in Shavakshaw v. Tyab Haji 
Ayub (2) held that an award could not be regarded as invalid 
merely because it was made in a reference by parties to the 
suit without the intervention of the Court and that when the 
award was brought to its notice the Court should try the issue 
whether it is not binding on the parties under the general 
principle of the law of contract by proceeding under O. 23. 
R. 3. The Calcutta High Court has expressly dissented from 
this view. In dmar Chand Chamaria v. Banwari Lall Rakshit (3) 
it was held that where parties have recourse to private arbitra- 
tion without the consent of the Court in a pending suit the 
award cannot be enforced under O. 23, R. 3 of the Civil 
Procedure Code. See also The Dekari Tea Co., Ltd. v. The 
India General Steam Navigation Co., ‘Ltd. (4) and Ram 
Pratap Chamria v. Durga Prasad Chania (5). In a recent 
Full Bench case the Allahabad High Court has dissented from 

(1920) I L R 45 B 245. 2. (1916) I L R 40 B 386. 
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Ayyannamma the Calcutta rulings and followed the decision of the Bombay 
Ramrai High Court in Manilal Motilal v. Gokaldas Rowji (1). In 
Hart Parshad v. Soogm Devi (6) it was held that an award 
in a pending suit made without the intervention of the Court 
cannot be regarded as an adjustment under O. 23, R. 3 if it is 
“not agreed to by all the parties. Our own High Court has 
always been of the opinion that an award passed in a pending 
suit without the intervention of the Court may be regarded as 
an adjustment under O. 23, R. 3. To take the earliest case 
in Lakshmana Chetiy v. Chinnathambi Chetty (7) no express 
decision on the question was given, but the Court held that the 
award in that case could not be given effect to as the reference 
to arbitration was not lawful. In Chinna Venkatasami Naickei 
v. Venkatasami Naicken (8) the opinion is indicated that an 
award passed without the intervention of the Court would be 
valid as an adjustment under O. 23, R. 3 of the Civil Pro- 
cedure Code. In Alagu Pillai v. Mayilappa Pillai (9) this 
decision is quoted as an authority against the proposition that 
in cases like the present the Court is bound to act under the 
second schedule and not under O. 23, R. 3. Chintalapalli 
Chinna Dorayya v. Chintalapalli Venkanna (104 is another deci- 
sion in favour of the view that S. 89 of the Civil Procedure 
Code is not a bar to the application of O. 23, R. 3 to cases in 
which there has been a reference to arbitration. Virabkadra 
Gowd v. Kalyani Gangamma (11) also supports the same view. 
The most recent decision of this Court is a decision by a single 
Judge in S. A. No. 882 of 1925 where also the prior decisions 
of this Court have been followed in preference to the view ex- 
pressed in Amar Chand Chamaria v. Banwari Lall Rakshit (3). 
In the present state of authorities we are asked by the 
learned vakil for the appellant to accept the decisions of the 
Calcutta High Court as laying down the correct law. He has 
also drawn our attention to the Privy Council decision in. 
Ghulam Khon v. Muhammad Hassan (12) which he strongly 
relies upon in support of the Calcutta view. In the view that 
: we take of this question it is not necessary to discuss the appel- 
lant’s arguments in detail. We will only say that the arguments 
based on the Calcutta decisions are not without force, having 
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regard to S. 89 of the Civil Procedure Code; but the contrary 
view has been consistently held by this Court in various cases as 
pointed out above. The question is essentially one relating to 
procedure. Our Court has taken a definite position with regard 
to this matter and it has been followed fora considerable 
number of years. We think that this long-standing practice 
should not be disturbed. In these circumstances we are not 
prepared to depart from the procedure accepted all along as 
correct by our Court or to refer the matter to a Full Bench. 

We must therefore overrule the appellant’s arguments on 
this point and hear the case on the merits. 

[This Second Appeal coming on for final hearing the Court 
delivered the following :—] 

JUDGMENT :—The only point urged is that the sale deed 
on which the plaintiff relied was not before the arbitrator. The 
evidence, however, is that the arbitrator was informed of its 
contents and examined witnesses. There is no ground for 
interference with the award. 

The second appeal is dismissed with costs. 

A.S. V. = Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLER AND MR. JUSTICE 
MADHAVAN NAIR. 


Suravarapu Venkata Subramanya Sastri ... Appellani* (4 ppel- 
lant in S. A. No. 1564 of 1922 
on the file of the High Court— 
Plaintiff) 

Vv. 
Yalla Bhiravaswami and another ... Respondents (Respondents 
ın do. 1si Defendants Legal 
Representatives). 

Limitation Act, S. 25—Deed bearing naitve date—Linutation m case of— 
Computation—Calendar year or month—Ltnar year or month—Comspuialton 
accordtig to—Intention of parties that computation was to be according to 
lunar months or year—If overrides section. 

A cowle deed executed several days after the beginning of the Telugu 
year Khara was to operate for “16 years from this year to the year Para- 
bhava inclusive’. The parties to the deed meant it to run for 16 Telugu 
years, and, as the deed was executed several days after the beginning of 
the Telugu year Khara, if the lease was to expire at the end of Parabhava, 
the full term would have been something less than 16 Telugu years. 


i S 
*L. P. A. No. 124 of 1925. 31st March, 1927. 
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Held. that, notwithstanding that the intention of the parties was that 
the cowle was to run for 16 Telugu years from a particular date, for the 
purpose of limitation, the years must, under S. 25 of the Limitation Act, 
be deamed to be Gregorian Calendar years. 

S. 25 is absolute, and there is no saving of cases in which it appears 
on the face of the contract that lunar months were intended by the parties. 

Rungo Bujaj v. Babaji, (1881) I L R 6 B 83 followed. 


Appeal under cl. 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Phillips, dated the 1st day of 
May, 1925 and passed in Second Appeal No. 1564 of 1922 pre- 
ferred to the High Court against the decree of the Court of the 
subordinate Judge of Cocanada in A. S. No. 37 of 1921 pre- 
ferred against the decree of the Court of the District Munsif of 
Cocanada in O. S. No. 265 of 1919. 

G. Lakshmanna for appellant. 

C. Rama Rao for respondents. 

The Court delivered the following 

JUDGMENT :—This appeal raises a question of limitation. 
Ex. D is a cowle deed executed on 2nd May, 1891, which was 
to operate for a period of 16 years. The suit was filed on 2nd 
May, 1919. ‘The District Munsif found that it was in time. 
The Sub-Judge in first appeal was of opinion that the lease ex- 
pired at the end of the year Parabhava—about 13th April, 1917 
—and held that the suit was out of time. In Second Appeal 
Phillips, J., agreed with the Subordinate Judge. 

There is some controversy as to the correct translation of 
the relevant portion of the deed. Mr. Lakshmanna for the 
appellant contends that the proper translation is “from this year 
Parabhava year included for 16 years’, Mr. Rama Rao, on 
the other side, accepts the version adopted by the Subordinate 
Judge “from this year to Parabhava inclusive 16 years’. The 
translation in the printed record is “16 years, +. e., from this 
year till the end of the Telugu year Parabhava’. We have 
had a fourth translation made in this Court and it is “for 16 
years from this year to the year Parabhava inclusive’. For 
the purpose of argument we will assume that the third version 
“16 years from this year till the end of the Telugu year Para- 
bhava” is correct and that the parties to the deed meant it to run 
for 16 Telugu years. ~ It was, of course, executed several days 
after the beginning of the Telugu year Khara and, if the lease 
was to expire at the end of Parabhava, the full term would have 
been something less than 16 Telugu years. Mr. Lakshmanna 
takes hig stand on S. 25 of the Limitation Act. That section 
reads as follows: 
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“All instruments shall, for the purpose of this: Act, be deemed to be 
made with reference to the Gregorian Calendar’. 

Nothing could be more unconditional If a question 
of limitation arises, the instrument mrust be deemed to have 
been made with reference to the Gregorian Calendar, the 
intention of the parties being quite immaterial. The rule is an 
obvious rule of convenience in a country like this, where there 
are many calendars, each of which divides the-year in a different 
manner. We have been referred to no decision of this Court 
in which S. 25 of the Limitation Act has been considered. 
The earliest case cited before us comes from -Bombay, 
Nilkantha v. Dattatraya (1). The head-note runss- 

“Where a bond bears a native date only, and is made payable after 
a certain time, that time, whether denoted by the month or ine year, is to 
be computed according to the Gregorian Calendar.” 

The next is also a Bombay case, Rungo Bujaji v. Babays(2).The 
note was dated Ashad Vadya 13th, Shake 1799, corresponding 
with 7th August 1877. The stipulation was for payment “in 
the month Kartik, Shake 1799, that is to say in 4 months’ and 
the suit was filed on 6th December, 1880. If the 4 months’ 
period was to be computed with reference to the Indian Calen- 
dar the suit was 4 days out of time. With reference to the 
Gregorian it was in time, although the 6th December did not fall 
within the month of Kartik. The High Court agreed that the 
true construction of the note was that the maker was to pay 
within 4 lunar months, t. e., in the month of Kartik, but held 
that S: 25 was absolute and that there was no saving of cases 
in which it appeared on the face of the contract that lunar 
months were intended by the parties. This decision was follow- 
ed by Beverley, J., in Lattfurnessa v. Dhan Kunwar (3). The 
mortgage bond in question was dated 14th June, 1876 and: sti- 
pulated that the money should be repaid “in the month of Jeyth 
1289 Fasli, being a period of 6 years”. The last day of Jeyth 
1289 corresponded with the Ist June, 1882, the period of 
6 years ended on 14th June, 1882 and the suit was brought on 
12th June, 1894. Beverley, J., ruled that the money. fell due-on 
the 14th June, 1882 and that the suit was in time. Ameer Ali, 
J., doubted the correctness of the ruling, but was not prepared 
to dissent from it. He thought that the question was one of 
the intention of the parties and that S. 25 of the Limitation Act 
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did not apply. If, as we think, S. 25 did apply, the question of 
the intention of the parties was irrelevant. 

A different view has been taken in two cases from Allaha- 
bad. In Dwarka Prasad v. Raja Ram (4) the decisions 
above referred to were dissented from. The deed under con- 
sideration which was dated 24th July, 1892, provided that the 
mortgage amount should be repayable in,8 years in 8 instalments, 
each instalment being payable on Magh Sudi Puranmashi. The 


‘8th Magh Sudi Puranmashi fell on 14th February, 1900 and 


the suit was filed on 19th July, 1912. The Court held that 
the whole question turned on the intention of the parties, which 
was that the last payment now to fall due on 14th February and 
that S. 25 did not apply. With great respect, we are unable to 
see why S. 25 did not apply. The mortgage was to run for 
& years and those years, under S. 25, had to be computed 
according to the Gregorian Calendar. The other Allahabad 
case is reported in Roshan Lal v. Chaudhri Bashir Ahmad (5). 
The bond in question was dated 10th July, 1908, and the princi- 
pal was repayable in three years. Interest was to be paid every 
six months calculated according to the Hindi Calendar. The 
suit was filed on 10th January, 1921. If six months of the 
Hindi Calendar were added to the date of the bond “mutation 
began to run before 10th January, 1909. If, on the other 
hand, 6 Gregorian Calendar months were added, the suit was in 
tme. The Court held that it was a matter of construction ip 
every case. The true principle was laid down to be this “Tf the 
starting point is to be calculated as so many months 
Or so many years from a particular date, that 
point must be calculated according to the Gregorian Calendar. 
On the other hand, if the starting point is otherwise fixed 
by the stipulation itself, the Court cannot apply S. 25 of the 
Limitation Act.” In the result, the Court found that the suit 
was out of time. On the principle laid down we think that it 
was in time. The starting point was fixed by the deed itself. 
The first instalment of interest had to be paid in six months 
from 10th July, 1908 but was not paid. Time therefore began 
to run from 10th January, 1909. That the parties intended 
something else is beside the point, as was observed 
in Rungo Bujajt v. Babajt (2) already refer- 
red to. S. 25 of the Limitation Act is uncondi- 
tional. The interest had to be paid in six months from a 
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particular date and that period had, for the purpose of limitation, 
to be calculated according to the Gregorian Calendar. In this 
case a Calcutta ruling was referred to with approval—South 
British Fire and Marine Insurance Co. v. Brojo Nath Saha(6). 
The suit was brought on an insurance policy, which provided, 
inter alta, that no suit on a claim should be sustainable unless it 
were begun within six months after the loss or damnage. The 
Court, held that, nothwithstanding the Indian Limitation Act, 
the term “month” meant in India, as in England, a “lunar” and 
not “a calendar month”. The question, however, did not really 
arise, as the suit was out of time whichever method of computa- 
tion was adopted. The learned Chief Justice thought that 
S. 25 had no bearing on the question of the meaning of- the 
word “month” in a contract drawn up in English, but, when a 
question of limitation arose, S. 25 had, we think, to be applied 
and it lays down that, in such a connection, a month must he 
deemed to Þe a Gregorian Calendar month and nothing else. 
We are clearly of opinion that the law has been correctly laid 
down in ungo Bujaji v. Babaji (2). The cowle was 
to run for 16 Telugu years from a particular date but, for thc 
purpose of limitation, the years have to be deemed to be Grego- 
rian Calendar years. The suit was therefore in time. The 
appeal is allowed. The decree of the District Munsif is res- 
tored. The decision turning on a question of law which does 
not appear to have been argued before the Court below, we 
make no order for costs in this Court. The appellant will 
have his costs in the Courts below. 


Bo. Se V: Appeal allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


Vepery Kotilingam Mudaliar (dead) 
and another ... Petitioners* (Petitioners 
and his L. Rs.) 
v. 
The Board of Commissioners for Hindu 
Religious Endowments, Madras ... Respondents (Respts.). 

Cwi Procedure Code, S. 115—Order assessing Court-fee payable and 
directing tt to be paid within a certain itme—Revision. 

An order of a Court assessing the Court-fee payable on a petition or 
plaint and directing it to be paid within a certain time # not subject to 
revision under S. 115 of the Civil Procedure Code. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
judgment of the District Court of Nellorein O. P. No. 24 of 
1926. 

A. Venkatasubba Rao for petitioners. 

P. Venkataramana Rao for respondents. 

The Court delivered the following 

JUDGMENT :—This is a Civil Revision Petition against an 
order of the District Judge of Nellore assessing the Court-fee 
pdyable upon a petition under S. 80 (2) of the Hindu Religious 
Endowments Act and allowing the petitioners a fortnight within 
which to pay it The respondent raises the preliminary objection 
that an order of this nature is not subject to revision by this 
Court under S. 115 of Civil Procedure Code. It is indisputa- 
ble that the Court had jurisdiction to assess Court- 
fee under S. 12 of the Court-Fees Act, and it 
appears to me to involve a confusion of thought 


_to say that because an order which the Court had juris- 


diction to pass resulted in the rejection of the application, there- 
fore, assuming that the order was wrong it was passed without 
jurisdiction. But it is unnecessary for me to pursue this 
question, which I have recently dealt with in C. R. P. No. 451 
of 1926, because I think that the petition must fail upon an- 
other ground. S. 115 requires that an order which it is 
sought to revise amounts to deciding a case. Now if the 
“case” comprises no more than a direction to pay the Court-fee 
within a certain time, as it does it here, it 1s impossible without 
anticipating what has not yet occurred, to say that the Court 
RR a 
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has refused to exercise its jurisdiction to entertain the petition. 
A different set of consideration might arise if the Court, upon 
failure to make the payment, has dismissed the petition. It 
may then be arguable (as was held by Oldfield, J. ) in Sudali 
Muthu Pillai v. Sudali Muthu Pillai (1) that the order of dis- 
missal (in that case an appeal) was a refusal to exercise juris- 
dittion The present case appears to be in all essential respects 
identical with that decided by Phillips, J., in Acha v. Sankaran 
(2) and I am in agreement with the view which I infer was his, 
that so far as matters have gone at present, no question of 
refusal to exercise jurisdiction has arisen. 

This Civil Revision Petition is accordingly dismissed with 
costs. 


N. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 
PRESENT :—Mr. JusTICE WALLACE. 
P. C. Muthu Chettiar ... Appellant* (Plant ff ) 


v. 
Rengappa Naidu and others ... Respondents (Defts.). 
Limitation Act, Art. 132—Applicabtlity—Morigage debt—Surety 
on simple money bond for payment of—Sxuét agatnst—Limnitation. 

The’ suit was to enforce a mortgage against the mortgagors and against a 
person who was a surety on a simple money bond for the payment of the 
mortgage debt by the mortgagors. The surety undertook to pay “if the 
principal and interest be not paid as per the mortgage bond.” 


Held, that the suit having been brought more than six years after the 
expiry of the mortgage period, it was barred as against the surety. 

The suit against the surety on a mere money bond is not a suit _ for 
payment of money charged on immoveable property within the meaning 
of Art. 132 of the Limitation Act. 

Second Appeal against the decree of the Court of the 1st 
Additional ‘Subordinate Judge of Madura in A. S. No. 6 of 
1924 (A. S. No. 107 of 1923 on the file of the District Court, 
.Madura) preferred against the decree of the Court of the Dis- 
trict Munsif of Tirumangalam in O. S. No. 220 of 1922. 

T. V. Ramamurti for appellant. 

A. V. Viswanatha Sastri for 3rd respondent. 

The Court delivered the following 

Jupgment :—The point for decision is what is the Article 
of Limitation applicable to the cause of action against 3rd 
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defendant. He was a surety on a simple money bond for the 
payment of the suit mortgage debt by defendants 1 and 2. He 
undertook to pay “if the principal and interest be not paid as 
per that bond,” $. e., Ex. A. Under Ex. A the period of the 
mortgage was ten months, but by a residuary clause it was stated 
that in default the mortgagor will pay the principal and the 
accruing interest “whenever you demand”. It is pleaded that, 
as the mortgagor was bound to pay “on demand ” at any time, 
the surety is equally liable. But plaintiff never at any time 
pleaded that he made any demand under this clause, and in his 
plaint has clearly stated only one date for his cause of action, 
viz., the date of expiry of the mortgage period. Hence there 
has been no breach of the contract to pay on demand, no failure 
by the mortgagor to pay as per that clause in the bond and 
therefore no liablity on account of any such failure has fallen 
upon the surety. 


Hence plaintiff is driven back on the limitation period 
applicable on the footing that the failure to pay as per the bond 
was only on the expiry of the mortgage period, viz., in June, 
1915. The suit was filed on 31st March, 1922. Hence it 
is out of time unless plaintiff can call in aid an Article of the 
Limitation Act which gives a period of more than 6 years. He 
argues that Art. 132 applies, contending that the suit as 
against the surety is a suit for payment of money charged 
upon immoveable property, because S. 128, Indian Con- 
tract Act, makes the liability of the surety co-extensive with 
that of the principal. Even so, I cannot see how that converts 
a suit against the surety on a mere money bond into a suit for 
payment of money charged upon immoveable property. 

Respondent raised a preliminary objection that no second 
appeal lies because the claim against the surety, which is now the 
only claim agitated, is of a small cause nature. Ido not con- 
sider it necessary to go into that, as appellant’s case fails on the 
merits. - 


I see no reason to interfere and dismiss the appeal with costs. 
A. S. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 
Murugan and others ... Petshoners™ (Complainants) 


Y. 
Gutha Rami Naidu T Respondent ( Accused). 

Criminal Procedure Code, S. 344—Magistrate's power to stay proceed- 
ugs in his own Court—False charge made to the Police—Stibsequent com 
plant to Sub-Magtstrate—Sub-Magistrate endorsing toritten state- 
ment upon w—Order allowug Police to stribe the case 
of their file as false—No order on the com platnt—Power 
of Stib-dwisional Magisiraite io entertain a cows plauit for 
false charge without the complaint of the Sub-Magisirate. 

Under S. 344 of the Criminal Procedure Code, a Sub-divisional Magis- 
trate can only adjourn a case from time to time but has no power to stay 
proceedings in his own Court. The counter-petitioner acoused certain 
Persons of theft before the Village Headman. ‘The case was duly report- 
ed by the Headman to the Police who reported it to be false. Then the 
counter-petitioner put in a complaint before the Sub-Magistrate and the 
Sub-Magistrate recorded a written statement upon it. He allowed the 
prayer of the Police to strike the case off their file as being false but pass- 
ed no further orders on the complaint of the counter-petitioner. The 
counter-petitioner was charged before the Sub-divisional Magistrate with 
an offence under S. 211 of the Indian Penal Code. 

Held, that the Sub-~divisional Magistrate had no jurisdiction to en 
quire into the offence except on the complaint of the Sub-Magistrate under 
S. 476 of the Criminal Procedure Code. 

Tayebulla v. Emperor, (1916) I L R 43 Cal 1152 and Brown v. Ánanda 
Lal Mullick, (1916) I L R 44 Cal. 650 followed. 

Ratmmaswanun v. The Queen-Empress, (1884) I L R7 Mad. 292 not 
followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-divisional Magistrate of Ranipet in 
C. C. No. 20 of 1926, dated 24th August, 1926. 

K. S. Jayarama Aiyar for petitioners. 

The Public Prosecutor for the Crown. 

Dr. S. Swaminadhan for respondent. 

The Court made the following 


ORDER :—The petitioners seek to revise an order by the 
Sub-divisional Magistrate of Ranipet staying further proceed- 
ings in a case upon his file brought under S. 211, Indian Penal 
Code. The order might be set aside on the short ground 
that the Sub-divisional Magistrate has no power to stay pro- 


ceedings in his own Court. Under S. 344, Criminal Pro- 
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cedure Code, he may adjourn a case from time to time but 
that is not what he has done in the present instance. The 
counter- “petitioner has been charged with having falsely accused 
certain persons of theft before the Village Headman, an offence 
punishable under S. 211. The case was duly reported by 
the Headman to the Police who referred it as false. Then 
the counter-petitioner being apprised of that fact put in a 
complaint before the Sub-Magistrate and the Sub-Magistrate 
recorded a written statement upon it. He allowed the prayer 
of the Police to strike the case off their file, but apparently 
passed no further orders on the complaint of the counter-peti- 
tioner. It was urged at the trial before the Sub-divisional 
Magistrate that inasmuch as the false charge was committed 
in a proceeding in the Sub-Magistrate’s Court, to wit the com- 
plaint, he had no jurisdiction to enquire into the matter except 
on the complaint of the Sub-Magistrate under S. 476. He 
declined to go into this question and the matter was taken up 
to the learned Sessions Judge who informed him that it was 
a question which could not be postponed and that under the 
law if the offence was committed in the Sub-Magistrate’s 
Court the complaint of the Sub-Magistrate would be necessary. 
The Sub-divisional Magistrate met this suggestion by finding 
that as a matter of fact there had been no complaint entertained 
by the Sub-Magistrate. His theory seems to .be that on 
receiving the counter-petitioner’s complaint the Sub-Magistrate 
merely threw it aside and what purports to be his statement 
endorsed on its back was not a sworn statement. It cannot be 
discovered from the record now before the Court how the Sub- 
divisional Magistrate came to hold that it was not a sworm 
statement. The ordinary presumption that a Magistrate does 
his duty would lead one to infer that it was a sworn statement, 
and Mr. Jayarama Aiyar concedes that it must be ‘accepted as 
such. In these circumstances, the Sub-Magistrate clearly 
took cognizance of the complaint and’ any offence in regard to 
that complaint could only be prosecuted after action taken by 
him under S. 476. But it is now argued that it is unneces- 
sary to consider this complaint at all and that the prosecution . 
can proceed on the false charge made to the Village Headman 
and through him to the Police ignoring the subsequent com- 
plaint by the Sub-Magistrate altogether. This proposition is 
based on the authority of Ramasami v. The Queen-Empress (1), 

->> + l (1884) IL R7 M292. . 
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where no doubt it is observed that the prosecution did not re- 
quire any sanction as the appellant was tried for making a 
false charge to the Police. This very point has been con- 
sidered very fully in Tayebulla v. Emperor (2) and Brown v. 
Ananda Lal Mullick (3) and there can be no doubt that when 
the person who preferred a false charge to the Police has also 
taken the same facts by way of complaint to the Magistrate, 
before that person can be prosecuted the complaint of the 
Magistrate is necessary. It would be a most extraordinary 
result if while the Magistrate was still engaged in trying a 
complaint and possibly inclined to believe the complainant, the 
complainant could himself be put into the dock in another pro- 
ceeding on the allegation that he had preferred a false charge 
to the Police. 1 do not find therefore that the opinion of the 
Sub-divisional Magistrate can be supported on this ground. 
Accordingly I quash the proceedings in C. C. No. 20 of 1926 
on his file as having been taken without cognizance. 


N:S. Petition allowed and proceedings of 
the Magistrate quashed. 


~ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. | 


PRESENT :—Mk. Justice BEASLEY. 


T. S. Swamunatha Aiyar and others ... Plainttffs* 
v. 
M. Guruswami Mudaliar and others ... Defendants. 


Court-Fees Act (V of 1922), S. 5—Suit on the Orignal Side of the 
High Court—Dectsion of Taxing Officer as to Court-fees payable—Finahty 
of—Power of Court to interfere with his deciston—Madras High Court- 
Fees Rules, 1925, Appendix I1—Swutt on ihe Original Side of the High Court 
under S. 92 of the Cwil Procedure Code—If incapable of valuation—Court- 
fee payable on such sut. l 


The decision of the Taxing Officer as regards the Court-fee payable on 


a plaint in a suit under S. 92 of the Civil Procedure Code filed on the Ori-- 


ginal Side of the High Court is final under S. 5 of the Court-Fees Act 
and the Court has no puwer whatever lu interfere wilh his decision. 
Obiter: A suit under S. 92 of the Civil Procedure Code 1s incapable of 
valuation; but all suits irrespectrve of whether they are capable of valuation 
fall within the scope of the Madras High Court-Fees Rules, 1925, App. II 


*C. S. No. 250 of 1927. 28th April, 1927. 
2. (1916) I L R 43 C 1152. 3. (19167 I L R 44 C 650, 
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and consequently must have paid in respect of them the minimum Court- 
fee of Rs. 150. 


C. Veerarayhava Atyar for plaintiffs. 


The Advocate-General (T. R. Venkatarama Sastri) tor 
Government. 


© The Court delivered the following 


JupGMeEnT :—The plaintiffs filed a suit in this High Court 
under S. 92 of the Code of Civil Procedure and presented the 
plaint bearing a five-rupee stamp. The Taxing Officer has re- 
jected the plaint as insufficiently stamped as in his opinion the 
plaint should have been stamped with a hundred and fifty rupees 
stamp as provided for in the High Court-Fees Rules, 1925, 
Appendix IJ, which provides that in respect of a plaint or special 
case under O. 36 of the Code of Civil Procedure where the value 
of the subject-matter does not exceed Rs. 10,000 a fee of Rs.150 


. is to be levied. The plaintiffs contend that this is a suit in res- 


pect of which the relief,claimed is incapable of valuation and that 
the Court-fees leviable by reason of the High Court-Fees Rules, 
1925, Appendix II cannot be applied to such a case. The learn- 
ed Advocate-General in support of the Taxing Officer’s decision, 
however, contends firstly, that the decision of the Taxing Officer 
is final and cannot be called in question here and secondly, that 
the Taxing Officer is right in having rejected the plaint as insuff- 
ciently stamped and that the proper fee payable is Rs. 150. I 
will deal first with the contention of the learned Advocate-Gene- 
ral that the Taxing Officer’s decision is final. S. 5 of the Court- 
Fees Act of 1870 provides that 


“when any difference arises between the officer whose duty it is to see 
that any fee is paid under this Chapter and any suitor or attorney as to the 
necessity of paying a fee or the amount thereof the question shall, when 
the difference arises in any of the High Courts, be referred to the Taxing 
Officer whose decision thereon shall be final except when the question is in 
his opinion one of general importance, in which case he shall refer it to the 
final decision of the Chicf Justice of such High Court or of such Judge of 
the High Court as the Chief Justice shall appoint either generally or specially 
in this behalf.” 


Mr. C. Veeraraghava Aiyar argues that S. 5 of the 
Court-Fees Act of 1870 does not apply to this case because 
that section provides for differences which arise as to the fee to 


be paid under, that chapter and admittedly S. 4 of that chapter 
does not apply to fees to be paid in cases before the High Court 
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in its ordinary original civil jurisdiction and that therefore the 
decision of the ,Taxing Officer rejecting the plaint cannot be 
final and he argues that R. 542, sub-rule 2 (37) (b) of the 
Original Side Rules entitles the plaintiff to bring this matter up 
before a Judge. That rule is as follows:— 


“Any party desiring to have any question which has been decided by 
the Deputy Registrar whether contested or not referred to a Judge may 
apply to the Court within 8 days of the issuing of the order complained of 
or within such further period as the Judge for sufficient cause may allow.” 


There are, however, many reported cases which 
clearly lay down that in such a matter as this the 
decision of the Taxing Officer is final. In the case of In the 
Goods of Bhubaneswar Trigunait, deceased, Mukteswar Trigu- 
ast and others (1) a Hindu father and his brother and two 
sons lived together in a joint Mitakshara family. The father 
died intestate leaving certain money in a bank. The brother 
and the two sons applied for Letters of Administration with a 
certificate from the Registrar who as the Taxing Officer under 
R. 4 of Chapter XXXV of the Rules and Orders of the Cal- 
cutta High Court certified the exemption of the Court-fees as 
the property was held in trust not beneficially or with general 
power to confer a beneficial interest. It was held on appeal 
that the decision of the Taxing Officer under R. 4 of 
Chapter XXXV was final by virtue of S. 5 of the Court-Fees 
Act and could not be reviewed under S. 19 (1). It was fur- 
ther held that the jurisdiction of the Taxing Officer does not 
arise upon a difference of opinion between an office clerk and 
a suitor and upon some sort of formal reference to decide that 


dispute. It is enough that the Taxing Officer has brought his ~ 


mind to bear on the question and has decided it. On page 882 
Rankin, J., says as follows:— 


“It would appear that in a matter so important as a claim to exemp- 
tion from probate duty, the ordinary Court clerk or officer whose duty it is 
to see that Court-fees are paid is not authorised in this Court to allow such 
claims on his own responsibility and ihat all such claims are required to 
be queried and referred to the Taxing Officer. I think this involves that 
the Taxing Officer’s decision is a final decision under S. 5 and that in this 
case the learned Judge Lad uu aulhwrily to review it under S. 19 (1)”. 


1 


On page 883 he says: 


“In my opinion the decision of the Taxing Officer'under R. 4 of 
Chapter XXXYV is final by virtue of S. 5 of the Act.” 


1. (1925) 29 C W N 87, 


Swaminatha 
Alyar 
ov 


Guruswaml 
Mudallar. 


460 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


I can see no distinction whatever between this case and the 
case before the Calcutta High Court as Rankin, J., says on 
page 883: 

“Probate duty being treated in the same manner as any other Court- 
fee, a suitor who satisfies the Taxing Officer satisfies the revenue—at least 
for the time being. It is not necessary to consider here whether his deci- 
gion hampers the Collector in claiming more money under S. 19 (/). On 
the other hand, if the suitor does not satisfy the Taxing Officer he must 
cither pay or persuade the Taxing Officer that the 
question is one of general importance so as to entitle the suitor to the deci. 
sion of the Chief Justice or other Judge. The object of the Act is to 
secure payment prior to litigation and to afford as little scope as possible 
for litigation over the payment.” 


In Balkaran Rai v. Gobind Nath Tiwart(2) it was held that 

n decision under S.5 of the Act, that is the Court-Fees Act, 1870, 
is not open to appeal, revision or review and is final for all pur- 
poses and no means have been provided or suggested by the 
Legislature for questioning it. This Court, however, distin- 
guished between a decision of the Taxing Officer as to the cate- 
gory under which a suit fell and the fee to be paid and held that 
a decision as to the category was not a question relating to valua- 
tion and therefore was not declared by the section to be final. 
In Kunwar Karan Singh v. Gopal Ras (3) it was held by Tud- 
ball, J., that the order of the Taxing Officer under S. 5 of the 
Court-Fees Act of 1870 was a final order and could not be re- 
viewed. In Ram Sekhar Prasad Singh v. Sheonandan 
Dubey (4) it was held that under S. 5 of the Court-Fees Act of 
1870 the decision of the Taxing Officer is final and even if he 
has done anything which the law does not allow him to do, the 
High Court has no jurisdiction to interfere with his decision 
as to the amount of the fee: Therefore in Calcutta, in Allaha- 
bad and in Patna it has been definitely decided that the Taxing 
Officer’s order under S. 5 of the Court-Fees Act of 1870 is a 
final order and cannot be reviewed. This matter has moreover 
been dealt with in this High Court in Mahomed Ishack Sahib 
yv. Mahomed Moideen (5) where it was held by the present 
Chief Justice, then Mr. Justice Coutts Trotter, that a dispute as 
to the fees payable to the clerks and officers of the Court within 
the meaning of S. 3 of the Court-Fees Act fell within S. 5 of 
\ that Act and the High Court can make rules for the imposition 
` and collection of Court-fees in proceedings on the Original Side 

of the Court by virtue of the power to make regulations 


2. ({g00) I L R 12 A 129 (F B). 3. (1909) IL R 32 A 5. 


4, (1922)I LR 2 Pat 1%. 5. (1922) I L R45 M 849 : 43 ML J 436. 
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for its procedure conferred by S. 15 of the Charter Act. With 
this decision and the other decisions already referred to. I am in 
entire agreement and I am clearly of the opinion that the Court 
has nq power whatever to interfere with the decision of the 
Taxing Officer as his decision is final under S. 5 of the Court- 
Fees Act of 1870. 

' Although this objection of the learned Advocate-General 
disposes of this matter, nevertheless I have been asked to give 
a decision upon the other question. Mr. Veeraraghava Aiyar 
contends that as the relief claimed in this suit is incapable of 
valuation and no provision has been made in the High Court- 
Fees Rules, 1925, for the fee leviable in respect of such suits no 
stamp fee is leviable at all when such suits are filed on the Origi- 
nal Side of this High Court. Under the Court-Fees Amending 
Act, Madras, suits under S. 92 of the Code of Civil Procedure 
are provided for in Sch. II, Art. 17, sub-section 3 and a fee of 
Rs.50 is levied. But the Court-fees leviable in the schedule as to 
both the Court-Fees Act of 1870 and the Amending Act have no 
application to suits on the Original Side of the High Court but 
only apply to the mofussal Courts. But Mr. Veeraraghava 
Aiyar argues that before the High Court-Fees Rules of 1925 
were framed, the only Court-fee leviable in the High Court was 
a fixed fee and that of Rs. 30 irrespective of the value of the 
reltef claimed or value of the subject-matter of the suit but that 
now instead of the fixed fee, an ad valorem fee is for the first 
time by those rules introduced and that as suits under S. 92, 
Civil Procedure Code, are incapable of valuation, no ad valorem 
scale of fees can rightly be applied to those suits. There is 
abundant authority for the proposition that the relief claimed in 
such suits is incapable of valuation. In Thakuri v. Braimha 
Narain (6) in the judgment of the Court it is stated: 

“In our judgment the suit as framed embraced a claim for a decla- 
ratory decree to the effect that the property in suit was endowed property. 
For that portion of the claim the amount of Court-Fee was Rs. 10. It also 
embraced a prayer for the appointment of the pleintiffs:as trustees. In 
our opinion it was impossible to estimate at a money value that prayer in 
the plaint.” 

This was a suit under S. 539 of the Code of Civil Proce: 
dure but which is now S. 92. In Girdhari Lal v. Ram Lal (7) 
it was held that the mere fact that the plaintiffs in a suit under 
S. 539 of the Code of Civil Procedure may ask for an account 
to be taken from the trustees and that the trustees may be com- 


6. (1896) I L R 19 A 63. 7, (1899) TL R 21 A 200, 
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pelled to refund moneys alleged to have been misappropriated 
by them does not take the case out of the purview of Art. 17, 
cl. (vt) of the second schedule of the Court-Fees Act, and rend- 
er the plaintiffs liable to pay an ad valorem fee on that part of 
their plaint. Under Sch. II of the Court-Fees Act, 1870, 
Art. 17, sub-clause (vt) -for every suit where it is not possible 
to estimate at a money value, the subject-matter in dispute and 
which is mot otherwise provided for by that Act, a fee of Rs. 10 
was leviable and the Court held that that was a suit within that 
Article. In Kunht Govindan Nambiar v. Krishnan Nambiar (8) 
it was held that a suit for the removal of a karnavan of a Mala- 
bar tarwad on the ground of misfeasance is incapable of valua- 
tion and fell under cl. (vi), Art. 17, Sch. II of the Court-Fees 
Act of 1870. In Ramrup Das v. Mohunt Shiyaram Das(9)it was 
held that a plaint in a suit under S. 92 of the Code of Civil 
Procedure relating to public charities should bear a Court-fee of 
Rs. 10 only as required by Art. 17, cl. (v$) of Sch. II of the. 
Court-Fees Act of 1870. In Ramrup Das v. Mohunt Shiya- 
ram Das (9) it was held by the Calcutta High Court that a suit 
under S. 92 generally involves a question upon which no pecuni- 
ary value can be placed and therefore such a suit falls within the 
purview of Art. 17, cl. (vi), Sch. II to the Court-Fees Act and 
that the mere fact that the plaintiff asks for an 
account to be taken from the trustees does not 
take the case out of the purview of that 
Article. In Rajagopala Naidu v. Ramasubramanya Aiyar ( 10) 
it was held that a temple, which is devoted absolutely and in per- 
petuity to religious purposes even if it is to be regarded as a 
house, has no market value within the terms of S. 7, cl. (v) (e) 
of the Court-Fees Act and that hence a suit for the recovery of 
possession of it by a person claiming as trustee against another 
person also claiming as trustee falls under S. 11, Art. 17, 
cl. (vi) of the same Act. Therefore according to this deci- 
sion the subject-matter of a suit under S. 92 is incapable of 
valuation. It is quite clear from these decisions to which T 
have referred that in most cases, if not in all cases, suits unđer 
S. 92 of the Code of Civil Procedure are incapable of valuation 
but what I have got to consider is whether suits which are in- 
capable of valuation are within the scope of the High Court-Fees 
Rules, 1925. It is true that Appendix II does not in express 
terms deal with such suits and it is argued on behalf of the plain- 


8. (181) IL R 4M 14. 9. (1910) 14 C W N 922. 
10. (1923) 1], R 46 M 782 : 45 ML J 274 (F B), 
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tiffs that stich suits have been excluded from the rules either 
intentionally or per incuriam. JI do not myself see why it 
should have been intended that no Court-fee at all should be 
charged.in respect of such suits. In the mofussal, a fee of Rs. 50 
is charged in respect of them and previous to the High Court- 
Fees Rules of 1925 a fixed fee of Rs. 30 was charged. and | 
cannot see any force in the contention before me that it was 
intended when these rules were framed that no fees at all should 
be charged in respect of these suits. Nor do I think that these 
suits were omitted per incuriam. The fees to be levied under 
the High Court-Fees Rules of 1925, Appendix II fall into two 
classes : those under Rs. 10,000 and those over Rs. 10,000. 
In respect of those of Rs. 10,000 and under, a fee of Rs. 150 
must be paid and in respect of those over Rs. 10,000 there is a 
scale of Rs. 20 for every Rs. 5,000 in excess of Rs. 10,000 and 
in my view it was the deliberate intention of the framers ol 
these rules that any suit of however small value or whether it 
had any value at all was to have charged in respect of it a mini- 
mum fee of Rs. 150. Ido not myself see that the fact that the 
High Court has changed its practice from that of charging a 
fixed fee irrespective of value to that of charging an ad valorem 
fee can make any difference whatever. The High Court has 
chosen to adopt an ad valoren scale and fixed a minimum 
amount to be paid in respect of suits filed in the High Court, 
I do not see that there is anything ambiguous about this cule. 
I have been referred to cases where it has been laid down that 
the language of a taxing Act must be unambiguous and that the 
benefit of the doubt is the right of the subject and that the party 
has a right acting legally to evade payment of stamp duties and 
that the Crown must make out its right to its duty and if there 
is any means of evading stamp duty it is quite legitimate for the 
subject to do so. But, for the reasons | have given, | do not 
think that it can be said that the High Court-Fees Rules are 
ambiguous. I therefore hold that the Taxing Officer was right 
in rejecting the plaint as insufficiently stamped as in my view 
all suits irrespective of whether they have any value at all must 
have paid in respect of them the minimum fee of Rs. 150. In 
view of my finding that the order of the Taxing Officer was final, 
this latter decision was not necessary, but, as I was asked to 
decide the point, I have done so. _ 


This application must therefore be dismissed with costs. 
But as the plaintiffs have since paid Rs. 150 in respect of the 
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suit as Court-fees pending a decision upon this point the plaint 
has been received and the suit will proceed. Taxed costs. 
Certificate for. counsel. 


Nea | A maaan dismissed . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE MADHAVAN NAIR. 


Vege Ramrayya and another ... Appellants* (Defendants) 
v. 
Avatapalli Suryanarayanamurthi ... Respondent (Plaintijf 
in both). 


iia Loaw—Muror—Guardtan—Sale by—Necessity recited w deed— 
Sale for—Necessily recited found agatist—Infereuce of no mecesstty from 


fact of—Propriety. 


In discussing the question whether or not there was necessity for a 
loan raised by the guardian of a minor, ıt would be relevant to consider 
with reference to the evidence whether the money was utilised for the 


‘purpose for which it was raised. And if the evidence shows it was not, the 


Court is perfectly justified in relying upon it for drawing the inference 
that there was no necessity justifying the transaction. 

Second Appeals against the decrees of the Court of the 
Additional Subordinate Judge of Bezwada in A. S. Nos. 47 and 
48 of 1923 preferred against the decrees of the Court of the 
District Munsif of Nuzvid at Bezwada in-O. S. Nos. 129 and 
130 of 1921 respectively. 

Ch. Raghava Rao for EA 

P. Satymarayana Rao for respondent. > 

The Court delivered the following. 


JUDGMENT :—The suits in these two Second Appeals were 
instituted by the plaintiff to set aside the alienations of his pro- 
perty made by his father during his minority. The plaintiff, 
his two brothers and his father made a division of the family 


3h 


. properties. The share that was allotted tọ the plaintiff was 


burdened with some debts. As the plaintiff was a minor at 
that time, his family affairs were looked after by his father as 
his guardian. To pay the debts due by the plaintiff, his father 


borrowed money from one Kanthamma under a mortgage, 


Ex. G-1, in 1906 and to pay off Kanthamma money was raiscd 
by executing sale deeds, Exs. C and D, of the plaintiffs property 
for a total considerátion ‘of Rs. 840. The defendants in the 


*S.. A, Nos, 030 and 93I of 1924. - 12th April, 1927. 
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two suits who are the appellants in these Second Appeals 
represent the ‘alienees. 


The plaintiff’s case is that these alienations are not binding 
on him. He contended that the debt due to Kanthamma under 
Ex. G-1 was discharged later on in 1915 by selling property 
under Ex. G and as such the money got under Exs. C and D 
could not have been utilised for the purpose for which ıt 15 
said to have been taken. The defendants contended that 
the amount taken under the sale deeds was appropriated for the 
purpose of discharging the debt due to Kanthamma. The pur- 
poses recited in both the sale deeds are the same. They are 
to the effect that money was required to discharge the debt duc 
to Kanthamma and also for the expenses of the plaintiff's sister’s 
marriage. 


The learned District Munsif found that the money raised 
by these deeds was appropriated for discharging the debts as 
mentioned in the documents and that the defendants made en- 
quiries sufficient to convince them that there was necessity for 
the loan. The plaintiff's suits were therefore dismissed. In 
appeal the learned Subordinate Judge held that there is no evi- 
dence that any portion of the sum of Rs. 840 was utilised actual- 
ly for either of the purposes mentioned in Exs. Cand D. He 
also found on the evidence that no enquiries of any kind were 
made by the vendee before entering into the transactions. An 
argument was put before him that though the sum obtained 
was not utilised for paying Kanthamma’s debt, it was’ utilised 
for the payment of other debts binding on the minor plaintiff 
This was also found against by the learned Subordinate Judge. 
I may say that this justification for the sale was not put before 
me in argument. On these findings the learned Subordinate 
Judge set aside the decrees of the District Munsif. 


In second appeal, Mr. Raghava Rao for the appellants 
contends that it is not the duty of the bona fide creditor who 
lends money to the minor to prove that the money lent has 
been used for the purposes for which it was lent, that the 
Subordinate Judge’s conclusions that the transactions are not 
hinding is coloured by the view that it is the duty of the creditor 
to see to the application of the money and that he has set aside 
the decrees of the District Munsif because the defendants have 
not been able to show that the sum of Rs. 840 was actually ut- 
lised for the purposes mentioned in the sale deeds. He there- 
fore argued that since the Subordinate Judge has not considered 

R—59 


466 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


the real questions arising for decision the case should be sent 
down for a fresh consideration of the evidence under two head- 
ings: (1) Was there necessity for the sales, and (2) Were the 
sales such as a prudent manager would make in the circumstances 
of the caser The finding that the defendants did not make 
any enquiries at all is one of fact and I may say that that was 
not challenged before me. The correctness of the finding tha! 
the debt due to Kanthamma was not paid by the money raised by 
Exs. C and D but was actually discharged only later on under 
Ex. G was challenged by Mr. Raghava Rao, but it was adinit- 
ted by him after going through the grounds of second appeal 
that the question has not been raised therein. Even if he had 
raised the question, the conclusion being one of fact, that find- 
ing also cannot be questioned in second appeal. 


It is well settled that, in order to justify the alienation by 
a guardian of the minor’s property there must be either 
“necessity” for the loan, or the creditor before lending money 
should have made reasonable enquiries to satisfy himseft as to the 
existence of such necessity. In view of the findings, the ques- 
tion of bona fide enquiry does not now arise. In Hanuman 
Persaud Panday v. Mussumat Babooee Munraj Koonweree (1) 
their Lordships of the Frivy Council stated the responsibility of 
a creditor in circumstances like these in the following terms: 


“Their Lordships think that the lender is bound to inquire into the 
necessities for the loan and to satisfy himself as well as he can, with refer- 
ence to the parties with whom he is dealing, that the manager is acting in 
the particular instance for the benefit of the estate. But they think that if 
he does so inquire and acts honestly the real existence of an alleged sufficient 
and reasonably-credited necessity 1s riot a condition precedent to the 
validity of hia charge, and they do not thank that, wmder such circumstances, 
he is bound to see to the application of the momey. .... Their Lordships 
do not think that a bona fide creditor should suffer when he has acted 
honestly and with due caution but is himself deceived.” 


Relying on the passage which I _ have under- 
lined (italicised) in the above extract it is argued that the learn- 
ed Subordinate Judge has allowed the plaintiff's suits because 
he thinks that it is the duty of the creditors to see to the actual 
application of the money and that such duty has not, in his 
opinion, been discharged by the creditors (vendees) in this casc. 
I-do not think that this argument can be supported. No doubt, 
when a creditor seeks to justify on the ground that he madc 
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enquiries and was reasonably satisfied that there was necessity, 
he is not bound further to prove that the money borrowed was 
actually utilised for the purposes for which it was borrowed. 
But that is not the case here. The learned Subordinate Judge 
nowhere says that it is the duty of the creditor to see to the 
application of the amounts borrowed. The justification for the 
Joan based upon proper enquiry being out of the question, the 
ground of justification to be considered is “necessity”. Whether 
there was necessity or not for a loan or sale would depend upon 
the circumstances of the case. In discussing such a question I 
think it would be relevant to consider with reference to the 
evidence whether the money was utilised for the purposes {or 
which it was raised. If it was not, then at the time it was rais- 
ed there could obviously have been no necessity for it. If the 
evidence shows that the debt for which the money was raised 
was paid by other means and some time after, then the learn- 
ed Subordinate Judge is perfectly justified in relying upon 
it for drawing the inference that there was no necessity justily- 
ing the transaction and that is what has been done by the learn- 
ed Subordinate Judge in this case. In paragraph 8 of his 
judgment he deals with the question of necessity absolutely 
apart from the question of “bona fide enquiry”. Having found 
in that paragraph that the debt was discharged not by the father 
but by the minor afterwards by other means, he finds in para- 
graph 9 that the defendant made no bona fide enquiries regard- 
ing necessity for the sale. The appellants’ argument seems 
to be based upon a confusion. The finding given with regard 
to necessity as justifying alienation is used by him as if ət 
was given in connection with the question whether the vendees 
made bona fide enquiries before entering into the transactions. 
I do not think that there would have been any scope for the 
plausible and ingenious argument put forward on behalf of the 
appellants if the learned Subordinate Judge has ended para. 8 
with a sentence like this: - 

“I therefore find that no ‘necessity’ has been proved in this case for 
the sale.” 

As I am satisfied that the learned Subordinate Judge has 
found that there was no necessity to justify the alienation and 
that the vendees did not nake bona fide enquiries before enter- 
ing into the transactions, I think the Lower Court’s decree can- 
not be questioned. Recitals in deeds of sale with regard to 
the existence of legal necessity for an alienation aye not,of them- 
selves evidence of such necessity without substantiation by 
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evidence aliunde [see Brij Lal v. Inda Kimwar (2)]. Except 
the bare mention of the purposes in the deeds, there is no other 
proof in this case of necessity,to justify the suit alienations 
In the view that I take of this case as one concluded by the find- 
ings given by the Lower Court, it is not necessary to refer to 
and discuss the cases cited by either side in Suppor of their 
respective contentions. 


It has not been argued before me or in the Courts below 
that the alienations were for the benefit of the minor as 
distinguished from the other grounds justifying the alienations. 


I dismiss these two Second Appeals with costs. 
Av Ss. V. Appeals dismisseg. 


Fe eae nentmnemmmmmn dial 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay. ] 
PRESENT :—ViscounT DUNEDIN, Loro SHaAw,’ Lorp 
SINHA, SR JOHN WALLIS AND SIR LANCELOT SANDERSON, 


Mukund Dharman Bhoir and others ... Appellants* (Defis.) 
v. 
Balkrishna Padmanji and others ... Respondents (Plamtiffs) . 


Hitedu Low—Partition—Separation of siatus—“Division” of romi 
esiate 

A member of a joint Hindu family has an indefeasible right to demand 
partition. F 

The question being whether, by reason of a certain document, styled 
a “release”, executed by a Hindu father (a member of a joint family), the 
executant and his sons were separated in status from the joint family and 
whether there was at that time a partition of the joint family estate, the 
Judicial Committee laid down the following tests:—“There is a two-fold 
application of the word ‘division’ ın connection with a parttion. fn th 
first place, there is separation, which means the severance of the stacus of 
jointness. That is a matter of individual volition; and it must be shown 
that an intention to become divided has been clearly and wnequrvocally 


2. (1913) I L R36A 187 .26M LJ 442 (PO) 

*P C Appeal No. 117 of 1925. 18th July, 1927. 

tReporter’s Note:—The rule laid down by the majority of the Full 
Bench in Apajt v. Ramchandra, (1891) I L R 16 Bom. 29 that a son cannot, 
in the lifetime of his father, sue his father and ticle for partition of ances- 
tral immoveable property, against the will of the father, apparently remains 
unaffected by the above pronouncement of the Judicial Committee. It may 
be remarked that in the case before their Lordships, defendant No. 5 
(Padman), father of the plaintiff, though alive at the date of the suit, died 
during the pendency of the suit in the Trial Court (as to which, see 
Chudasama v. Partapsang, (1903) I L R 28 Bom. 209 at p. 213)—K. J. R. 
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expressed, it may be by explicit declaratiort or by conduct Secondly, there is 
the partition or division of the joint estate, comprising the allotment of 
shares, which may be effected by different methods”. Their Lordship» 
held, on the construction of the document, that it did not operate either 
as a separation of status or as a partition of joint family property. 


Appeal (No. 117 of 1925) from a judgment and decree 
of the High Court, Bombay (Pratt and Marten, JJ.), dated the 
4th October, 1922, varying a judgment of the Subordinate 
Judge of Thana, dated the 21st December, 1920. 


The material facts are set out in their Lordships’ judgment. 
The release of 1907 executed by Padman, the construction 
whereof was the principal question argued before the Judicial 
Committee, was as follows:— 


“To MuxuNp DHARMAN BHot, 

I, Padman Dharman Bhoir, pass a deed of release in writing to the 
following effect: You are my elder brother and I have been living separate 
{rom you for about the last 15 years. Our father Dharman and you werc 
living logether; and you have been making Vahiyat (looking to tne manage- 
ment) of all thè property. When I became separate our father gave nic 
property as mentioned below, and which is in my possession and enjoy- 
ment..... I have been maintaining my family on the income of the said pro- 
perty. The whole of the property belonging to our father Dharman has been 
acquired by him. I have not helped him in any way in acquiring the same. 
The said Dharman has made and left a Will and the whole of the property 
has been given to you under that Will and therefore in virtue of the samce 
you have become full owner of that property after his death. Our father 
has not taken any writing from me regarding the above-mentioned pro- 
perty which he gave me at the time when I became separate. However 
as our father is dead and as I do not desire to have any more property 
than what is given to me by our father,you taking into consideration my poor 
circumstances have given me the below-mentioned additional property. The 
particulars thereof are as follows:—...... You having given me the pro- 
perty as detailed above have given the same into my possession. 


I or my heirs, etc, have left no right, title or interest whatsoever in the 
moveable or immoveable property acquired by you yourself or by our father 
or that which you may acquire hereafter except this (the above mentioned 
property) ; you are the full owner of all that property, and it is agreed to. 
You may enjoy the same from generation to generation. I will not raise 
my objection against you by putting forth my right of ownership in any 
way to the said property. So also I will not contest (the contents or 
genuineness) of the Will made by our father I am not responsitle for 
yout and ow father’s debts. So also if I have got any debts you or your 
estate is not liable for the same. The lability regarding the same rests 
on me or my above-mentioned property. I have also no claim whatsoever 
over the outstandings that may be due to you or our father. The move- 
able property, namely pots and pans, clothes or ornaments, etc., which our 
father gave me when he was alive is all in my possessione I have left no 
claim whatsoever over any other moveable property except this and I will 
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not complain about the same. If I may have any claim over any property 
moveable or immoveable belonging to you or inherited by you from our 
father except the said above-mentioned property it may be considered thar 
I have given up the same by virtue of this writing with my free will and 
Pleasure. I have duly given this deed of release in wnting with my free 
will and pleasure. Dated the 8th Febrtiiry, 1907.” 

The parties to the suit were governed by the Bombay 
School of the Mitakshara Law. 

De Gruyther, K. C., Parikh and Jaumadas M. Mehta for 
appellants. 

Loumdes, K. C., and Ratkes for respondents. 

18th July, 1927. The Judgment of their Lordships was 
delivered by 

Sir LANCELOT SANDERSON.—This is an appeal by Mukund 
Dharman Bhoir, Govind M. Bhoir, Ramchandra M. Bhoir 
and Harishchandra M. Bhoir, who were defendants 1 to 4 in 
the suit, against a judgment and decree of the High Court of 
Bombay dated the 4th October, 1922. 


The suit was brought by Balkrishna against the above-men- 
tioned first four defendants, Padman, defendant number 5, who 
was the plaintiff's father, Malji, defendant number 6, the plain- 
tiffs brother, Sowari, defendant number 7, the sister of Pad- 
man, and other defendants, whom it is not necessary to men- 
tion in detail. Krishnaji Ramchandra Lele and Jagunnath 
Raghunath Shet were added as defendants subsequently. 


Krishnaji had purchased from the plaintiffs, after the insti- 
tution of the suit, a 20-pie share of the plaintiff’s share in the 
property which was the subject-matter of the suit. Jagunnath 
had purchased from Padman and Malji a 40-pie share of their 
share in the property. 

These two defendants, Krishnaji and Jagunnath, are the 
only respondents who have appeared on the hearing of this 
appeal. 

The learned counsel Sir G. Lowndes, who appeared for them, 
stated that in view of the fact that the only question argued 
before the Board was as to the amount of the shares of the 
plaintiff and his brother Malji, and having regard to the nature 
of the argument which was presented by the learned counsel 
for the appellants, his clients’ interests were fully protected, 
whichever way the appeal was decided. 

= Sir G. Lowndes, however, intimated that he had prepared 
an argument upon the merits of the appeal, and was prepared 
to present it to the Board as amicus curiae if their Lordships so 
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desired. Accordingly, the learned counsel was heard on the 

merits. ' 
The pedigree set out in the plaint shows the relationship of 

some of the parties hereinbefore mentioned, and is as follows :— 


Bapu 
| | 
Shinwar Dhango Manglya Dhaiman Mahada 
I 2 3 4 (Died without issue) 
Rajo x Thama 
Deft. No. 8 
| 
Mukund Padman Sorvarl 
Deft. No, 1 Deft. No 5 Deft. No 7 
| 
| | 
Govind Ramchandra Harlshchandra Balkıishna Malji 
Deft. No. 2 Deft. No. 3 Deft. No. 4 Plaint ff Deft. No. 6 


Padman, the defendant number 5 and father of the plain- 
tiff, was alive when the suit was instituted; he died during the 
pendency of the suit and before the learned Subordinate Judge 
delivered his judgment. 


The suit was brought by the plaintiff for partition of the 
property described in Schedules A, B and C of the plaint. 

The properties were alleged to be the joint properties of 
a joint Hindu family which had been formed by Dharman and 
his two sons, Mukund and Padman, and which was governed 
by the Bombay School of the Mitakshara Law. 

The property contained in Schedule C was alleged by the 
defendant Sowari to have been given to her. The suit was 
dismissed so far as the property described in Schedule C was 
concerned. The High Court on appeal affirmed such dismissal, 
and no point in respect thereof was raised on the hearing of 
this appeal. 

The appeal thereof is confined to the property described in 
Schedules A and B. 


The property in Schedule A is that which the plaintiff alleg- 
ed was in the possession of Mukund, defendant number l, and 
the property described in Schedule B was alleged to have been 
in possession of Padman, defendant number 5, the plaintiffs 
father. 


The defence of the appellants was threefold. In the first 
place, it was alleged that the property was not subject to parti- 
tion, because there had been a prior partition in 1891 hetween 
Dharman and Mukund on the one hand, and Padman on the 
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other. Secondly, it was urged that the property was not 
subject to partition because it was self-acquired property of 
Dharman and Mukund, the first defendant. Thirdly, it was 
urged that Padman and his two sons separated in interest by a 
document, which was called a release, and which was executed 
by Padman in the year 1907. 

No question arises before their Lordships as to the first | 
and second of the above-mentioned defences. 


The learned Subordinate Judge found that there was no 
partition in 1891, and that the property was not the self-acquir- 
ed estate of Dharman and the first defendant (Mukund), but 
that it was the joint family property of them and Padman and 
their sons. 

These two findings were ed by the High Court on 

appeal, and the case was argued on behalf of the appellants 
before their Lordships on the assumption that these findings 
must be accepted. 
‘ The only question, therefore, which their Lordships have 
to consider and decide is the thira,-which relates to the docu- 
ment executed by Padman in 1907. 

The facts, material to this point, are as follows :— 


Padman apparently was an idle and vicious young man, of 
weak intellect; he was looked upon as a burden to his family 
and was regarded as incapable of assisting in the management 
of the family estate. Accordingly, a part of the family estate 
was allotted to him as a provision for his maintenanée, and he 
had to live separately from his father and brother. 

It is, however, found as a fact that Padman did not know 
that his father and Mukund had any property which was ances- 
iral, and in which he had an interest. He was not admitted 
into the confidence of either of them, and he did not know that 
the property which was alloted to him was part of the joint 
family estate. 

It appears that the father Dharman made a will in 1904. 
It has been found by the learned Subordinate Judge that the 
will was void in so far as it related to the ancestral property 
of the joint family, and did not affect the mghts of the plaintiff 
or his brother Malji. 


In 1907, the document, to which reference has already been 
made, was executed by Padman. It is not necessary to set it 
out in,detail, as its terms have been so fully discussed in the 
judgments of the Courts in India. 
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It has been called a release. 

It is really more in the nature of a series of recitals or 
admissions that the whole of the property was the separately 
acquired property of his father Dharman, that Dharman had 
made a will, that by virtue of the same, Mukund (defendant 
number 1) had become full owner of the property after his 
father’s death; that Dharman had given Padman certain pro- 
perty during his lifetime, and that he had been living separately 
from his father and Mukund; that Mukund had given him 
certain additional property in consequence of his poverty; and, 
finally, the document stated that Padman and his heir had no 
interest in the moveable and immoveable property acquired by 
Mukund or his father, and that Mukund was the full owner of 
all the property except that which had been given to Padman. 


The learned Subordinate Judge beld that the document 
was executed by Padman under the conviction that all the estate 
was the self-acquisition of Dharman and Mukund, that he, Pad- 
man, had no interest in it by birth, and that he could not make 
any claim to the property, as it had been disposed of by his 
father’s will. , 

He held that it was binding on Padman, who thereby releas- 
ed his one-sixth share in favour of Mukund, but it was not 
binding on his sons, viz., plaintiff and his brother Malji. He 
decided that the plaintiff and his brother Malji were cach 
entitled to one-sixth of the family estate. 

Both the plaintiff and the defendants 1 to 4 appealed to the 
High Court. 

Mr. Justice Pratt held that the document of 1907 did not 
proceed on the footing of benefit at all, but on the basis of an 
eleemosynary allowance to a man who was entitled to nothing, 
and that the plaintiff and his brother Malji did not lose their 
interests in the joint family property by reason of the so-called 
release. 

Mr. Justice Marten did not decide that the so-called re- 
lease was binding on Padman, but for the purpose of his 
judgment the learned Judge was prepared to assume that it was 
so binding. The learned Judges held that the 
whole of the property, including that in the possession of 
Padman, should be thrown into hotchpot and then divided 
between the surviving members (according to their respective 
shares), and that the release could not be treated as if one-sixth 
was taken out and had become the separate shdre of* Mukund 
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and as if the other members were entitled to divide the balance 
only. 

The result was that the High Court decreed that the defend- 
ants 1 to 4 should take one-half of the estate and that the 
plaintiff, his brother Malji and the alienees (viz., defendants 


- Krishnaji and Jagunnath) should take the other half according 


to the shares mentioned in the judgment. 


It is clear that the whole of the property mentioned in 
Schedules A and B must be treated as joint property of the 
family of which Padman and his sons were members. 

Although Padman, in consequence of his habits and his in- 
capacity, had to live separately, and although certain property 
was allotted to him for his maintenance, it has been found as a 
fact that such property was much less than what his one-third 
share would have been, and that there never was, in fact, any 
partition of the joint property before 1907. 

In their Lordships’ opinion the sole question is whether, by 
reason of the deed of 1907, Padman and his two sons were 
separated in status from the joint family and whether there was 
at that time a partition of the joint family estate. 

There is a twofold application of the word ‘division’ in 
connection with a partition. 

In the first place, there is separation, which means the 
severance of the status of jointness. That is a matter of 
individual volition ; and it must be shown that an intention to 
become divided has been clearly and unequivocally expressed, 
it may be by explicit declaration or by conduct. 

Secondly, there is the partition or division of the joint 
estate, comprising the allotment of shares, which may be effect- 
ed by different methods. 

In their Lordships’ opinion the deed of 1907 does not 
operate either as a separation of status or as a partition of 
joint family property. 

The deed proceeded upon the basis that there was no joint 
family and no joint family property. The basis was that all 
the property, including that which was in Padman’s possession, 
had been separately acquired, and that all the property except 
that in possession of Padman belonged to Mukund. 

Further, by the deed, Padman agreed not to contest the 
genuineness or the contents of his father’s will in consideration 
of the gift of certain property by Mukund. 
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There is no suggestion in any part of the deed that the 
parties were proceeding upon the basis that there was a joint 
family of which they were members, or that they were taking 
part in a division of the joint family property. 

In their Lordships’ opinion this disposes of the appeal, 
for it has now been ascertained that the property in dispute 
was, in fact, joint farnily property, that there never was a sepa- 
ration or division of the joint family ‘property, and the plain- 
tiff being a member of the joint family has an indefeasible 
right to demand partition. 

Their Lordships are of opinion that the High Courts 
direction as to the division of the estate proceeded on a correct 
basis, and that the decree of the High Court in ` accordance 
therewith was rightly made. 

They will therefore humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitors for respondents : Ranken, Ford & Chester. 


K. J. R. Appeal disnussed. 


[The Reporter is indebted to the respondents’ solicitors, Messrs. Ranken, 
Ford & Chester, for the information as to the proceedings in the 


Indian 
Courts.—K.J.R.] 





PRIVY COUNCIL. 
[On ‘appeal from the High Court of Judicature at Bombay. ] 


PRESENT :—Lorp ATKINSON, Lorp Carson, Sir Jomn 
WALLIS AND SIR LANCELOT SANDERSON. 


Laxmanrao Madhavrao Jahagirdar ... Appellani* (Plaintif) 
v 


Shriniwas Lingo Nadgir and others ... Respondents (Defis.). 


Bombay Revenue Jurisdiction Act (X of 1876), S. 4—Jurisdiction of 
Civil Cowrts—Swit for declaration that plaintifs were watandar patils and 
kulkornis of a village—Cancellation of Watan Register—Coniribution levied 
wader Bombay Hereditary Offices Act(IIH of 1874)—Swit to set aside Col- 
lectors order barred by lisnttatton—Claim for refund. of contribution not 
likewise barred, when order illegal. 

Under S. 4 of the Bombay Revenue Jurisdiction Act (X of 1876), a 
Civil Court has no jurisdiction to entertain a suit for a declaration that the 
plaintiffs were watandar patils and kulkarnis of the village, and for can- 
cellation of the Watan Register. The words of the section in question are 
wide enough to preclude the Civil Courts from entertaining any claim to 


the watan offices in opposition to the claim of the hereditary officers 
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*P C Appeal No. 149 of 1924, 28th June, 1927, 
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appointed or recognised under the Bombay Hereditary Offices Act (TII of 
1874) and also any claim for the cancellation of the Watan Register. 

Contribution under the Bombay Hereditary Offices Act (IH of 1874) 
having been levied from the plaintiffs for the emoluments payable to the 
representative Watandars, the plaintiffs sued (mter alia) for a refund of 
the amount on the ground that they were’ entitled to hold the suit lands free 
of assesament, und that they had ceased to be watan lands, and were not 
liable to contribution for the remuneration of officiators under the Act. 
The High Court held that as the suit was brought more than six yeara 
after the Collector's order, it was barred by Art. 120 of the Indian Limita- 
tion Act, 1908, and as the order could no longer be impugned, the plaintiffs 
were barred by limitation from suing for a return of the contribution levied 
on them in consequence of that order, and for a declaration that the suit 
lands in their possession were not liable to contribution under the Bombay 
Hereditary Offices Act (III of 1874). 

Held, by the Judicial Committee (reversing the Hign 
Court) that the plaintiffs’ failure to file a suit to set aside 
the Collector’s order imposing the contribution within the period limited for 
fling such a suit did not preclude them from suing for a refund of the 
contribution. “If the order was illegal, the plaintiffs were not hound to 
file a suit to set it aside, but were entitled to wait until it was enforced 
against them, and the attempt to enforce it against them gave them a good 
cause of action which was admittedly within time”. 

Their Lordships also held that the jurrisdiction of the Civi! Courts to 
entertain the claim for a refund of the contnbution levied under the Bombay 
Hereditary Offices Act (III of 1874) was not barred by S. 4 of the Bombay 
Revenue Jurisdiction Act (K of 1876). 

Appeal (No. 149 of 1924) from a judgment and decree 
of the High Court, Bombay (Sir Norman MacLeod, Chief 
Justice and Mr. Justice Shah), dated the 16th September, 4921, 
reversing a decree of the District Judge of Dharwar 

The material facts are set out in the judgment of the 
Judicial Committee and also in the report of the case in the 
Court below (see 24 Bom. L. R. 214). 

Lowndes, K. C. and M. R. Jardine for appellant. 

Dunne, K. C. and E. B. Raikes for respondents (the 
Junior Nadgirs). 

28th June, 1927. The Judgment of their Lordships was 
delivered by 

Sirk Joan Wars.. This is an appeal from a judgment 
and decree of the High Court of Bombay reversing the decree 
of the District Judge of Dharwar and dismissing the suit 
brought by the plaintiff Laxmanrao, jahagirdar of Hebli, for 
declarations (1) that the plaintiff and defendants 12 and 13 are, 
and that the Nadgirs are not, watandar patils and kulkarnis of 
Hebli village, (2) that the lands measuring 120 mars entered 
in the Watan Register of the village prepared under Bombay 
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Act IIT of 1874 are not watan lands, (3) for a cancellation of 
the Register, (4) for a declaration that these lands were not lia- 
ble for the remuneration of patils and kulkarnis, and (5) for the 
recovery of Rs. 969-0-8 levied from the plaintiff under Bombay 
Act III of 1874. 

The plaint alleged that the grant to their ancestors in 
1748 of the village included 200 mars of land assigned for the 
remuneration of the patil kulkarni and nadgir offices in the 
village, and also the offices themselves, that as the defendants’ 
ancestors who were the previous owners of these watans had 
failed to pay the judi and raised a rebellion, their watans had 
heen resumed long before 1723, and so the watani nature of 
the lands came to an end; that ever since the establishment of 
the British Government the plaintiff's family had been in posses- 
sion of all the said 200 mars, except 74 mars and 3 bighas and 
except 22 mars of which they had been deprived in a civil 
suit filed by defendants 7 to 11 in 1867, and also had been in 
possession of all patilki and kulkarniki rights. They alleged 
that they were watandars of patilki and kulkarniki under the 
sanad of 1748, and, if not, were entitled to their offices by 
virtue of long possession. The proceedings of Government 
recognising the family of defendants 2 to 11 as watandars, and 
framing the Watan Register accordingly, and imposing a con- 
tribution on the plaintiff under Act III of 1874 were 
accordingly wrongtul. 

In paragraph 15 it was pleaded that the 200 mars were 
not now watan land, 

“the reason being that in the year 1858 the Inam Commissioner decid- 
ed that the whole of the village of Hebli, including the land measuring 
200 mars, is not watan, but that it is another kind of estate, and on date the 
6th March, 1863, Government passed final orders to that effect in resolution 
bearing number 676.  Althougb Jahagirdars and Nadgirs (meaning the 
family of defendants 2 to 11) were (the only) parties to that matter (i. e., 
inquiry) (still) the Government, Jahagirdars and Nadgirs are bound by 
this decision and the decision passed by the Settlement Officer in the year 
1864 that only 74 mars and 3 bighas of land is liable to settlement.” 

The cause of action, it was alleged,arose on the 7th October, 1908 
when Government passed Resolution 10129 deciding that the 
Nadgirs were watandars depriving the plaintiff and defendants 
12 and 13 of their rights, and making the lands in possession 
of the plaintiffs family liable for the remuneration of the patil 
and kulkarni although they were not watani lands. 

The first defendant, the Secretary of State in Council, 
filed a separate written statement pleading that ‘the sůit was 
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barred by Bombay Act X of 1876, S. 4 (a), Bombay Act III 
of 1874, S. 25, and Arts. 14, 120 and 124 of the Limitation 
Act. He also pleaded that the family of defendants 2 to 11 
were the real watan patils, kulkarnis and nadgirs, and that the 
200 mars of land were kadim inam, of which 120 were assigned 
for patilki and kulkarniki, and the rest for the nadgir office. 
They had been in the possession of the jahagirdars, under kama- 
vishi or temporary arrangement, because the watandars were 
unable to pay judi, and not because the jahagirdars were patils, 
kulkarnis or nadgirs. The jahagirdars had admitted this 
and were estopped from questioning it. Further the orders 
passed by Government were legal and proper. The allega- 
tions in paragraph 15 of the plaint were not admitted, and the 
plaintiff was put to strict proof of them. 

As regards the Nadgirs, defendants 2 to 11, the principal 
written statement was filed by defendant 4. Defendants 2 
and 3 and 5 to 11 filed written statements to the same effect, 
defendants 5 to 11 contending further that the suit was bad for 
misjoinder of defendants 5, 6 and 7. Defendant 12 was 
ex parte and defendant 13 filed a written statement supporting 
the plaintiff. 

7 The contentions of the parties sufficiently appear from the 
principal issues settled in the case, which were as follows:— 

(1) Is the jurisdiction of the Civil Court barred by S. 4a of Bombay 

Act X of 1876? 

(2) Is it barred by S. 25 of Bombay Act III of 1874? 

(3) Is it barred by the Pensions Act XXIII of 1871? 

(4) Is it in time? 

(10) Are the decisions of the Inam Commissioner and Setilement 

Officer under Act XI of 1852 binding on the parties? 
(13) Is the land in suit (120 mars) watan property ? 
(14) Have plaintiff and defendants 12 and 13 acquired by adverse 


posseasion a title to the offices of watandar patil and kulkarni, 
and to the watan land? 


The District Judge found for the plaintiff on afl the issues 
except that he held that the claim for the cancellation of the 
Watan Register was barred under S. 4 (a) of the Bombay 
Revenue Jurisdiction Act, 1876. The High Court allowed the 
appeal and dismissed the suit on grounds which will be 
considered later. 

The history of this litigation is long and complicated, But 
the facts which are material for the decision of the case may be 
stated as foll6ws;:— 


me ee eee 
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In the village of Hebli there were in former times the usual 
service watans, or hereditary offices of patil or headman, kul- 
karni or accountant, and nadgir, which were vested in the family 
of defendants 2 to 11, who held the watan lands of 200 mars in 
the village, subject to the payment to Government of a fixed 
judi instead of the full assessment, the revenue thus remitted 
being remuneration for the discharge of their duties. -It would 
appear further from records of the early part of the eighteenth 
century that this judi fell into arrears, and that the ruling power 
entered into possession of the watan lands and treated them as 
kamavishi, or under management, for the purpose of realising 
the arrears. This was apparently the state of things when in 
1748 the ruling power granted the village to the plaintiff's pre- 
decessor in jaghir. The sanad conferred upon him 
“the kasba of Havur Hebli, together with the hamlet Vatanhal and 


lands appertaining to zabt (+. e., attached) imams of niuccadum and nadgirs 
and others.” 


The effect of these words is in dispute, but it 
may be observed that Mountstuart Elphinstone, in his well- 
known report on the territories conquered from the Peishwa 
(1821), includes among the sources of revenue of the former 
Government (p. 31, 2nd edition), a heading “Wuttun Zubtee— 
Produce of Lands belonging to Zemindars sequestrated by 
Government,” and the reports of his subordinates, on which his 
report was founded, show the extreme reluctance of the rulers in 
ancient times to forfeit absolutely watan and mirasi lands for 
the non-payment of revenue, and that even where the owners 
deserted their lands and fresh cultivators had been admitted, 
the descendants of the former owners were not wholly barred of 
their right to reclaim them until the lapse of 100 years. These 
facts tend to support the construction placed by the Bombay High 
Court in a suit which will be referred to on the words of the 
sanad, which they held did not amount to a fresh grant of the 
watan to the plaintiff’s ancestor after confiscation from the 
Nadgirs, because the word “ zabt” was capable of meaning 
“under attachment”. It is, however, unnecessary to pursue this 
point. The District Judge refused to act on the defendants’ 
evidence tending to show that they were in possession in certain 
years subsequent to the grant of the sanad to the plaintiff's 
ancestor; and it appears clearly from the accounts produced for 
the plaintiff, that, ever since the anthexation of the Peishwa’s 
territories and the introduction of British rule, these lands con- 
tinued in possession of the plaintiff’s family, and were entered in 
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the accounts under the heading of kamavishi, or under manage- 
ment, though the defendants’ family made unsuccessful efforts 
to recover them. 

This was the state of things when the Inam Comnission was 
set up under Act XI of 1852 for the adjudication of titles to lands 
claimed to be wholly or partially rent free in the Presidency ot 
Bombay. 

After reciting that claims against Government in respect of 
inams and other estates, wholly or partially exempt from pay- 
ment of land revenue, were excepted from the cognizance - of 
the. ordinary civil courts (which, it may be observed, had sole 
competence as to titles to the land itself), and that it was desirable 


. that the said claims should be tried and determined without fur- 


ther delay, the Act proceeded to set up the Inam Commission for 
that purpose. - Schedule A of the Act contained rules prescrib- 
ing the duties of each Commissioner and his assistants, and 
Schedule B “ Rules for the adjudication of titles to estates claim- 
ed as inam or exempt from the payment of land revenue.” 
Speaking generally, in cases coming under Rules 1 to 5, the 
exemption was to be confirmed and to become final, while R. 6 
provided that in other cases the lands were to be resumed. 
Rule 7 then provided for the continuance of holdings for the 
support of mosques and temples, and R. 8 for the continuance 
of holdings by official tenure meant to be hereditary. This 
rule would undoubtedly have included the watan offices of patil 
and kulkarni but for the fifth-proviso which was as follows :— 


“The provisions of this rule are not in any way to apply to emolu- 
ments continued for service performed to the State, as the service walana 
of desais . . . patils, kulkarnis . . . whose claims are to be disposed of 
according to the rules which are or may be established for the regulation 
of such holdings.” : 


Under this Act the question, whether the jahagirdar’s 
grant was a serva inam—that is to say, a permanent revenue- 
free grant, or was held on saranjam tenure—came before the 
Inam Commissioner, who, on the 31st July, 1858, recorded his 
decision (Ex. 312) that the claimfant’s title to hold the villages 
in serva inam was invalid, but that its enjoyment was not to be 
interfered with in consequence of this decision. This was in 
accordance with Rule 10 of Schedule B of the Act, which pro- 
vided ‘that the rules were not to be necessarily applicable, 
among other tenures, to saranjams, the titles and continuance ot 
which were to be determined as theretofore under such rules as 
Government fnight issue. l Pe 
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With reference to watan inams in the village, Ex. 451, of 
the 9th February, 1863, which is a communication from the 
Jahagirdar to the Mamlatdar or local revenue officer, shows 
that Major Etheridge, apparently, as Inam Commissioner, had 
taken up the general question of the kadim inams in this 
village, that is to say, of the inams which existed before the 
grant to the plaintiff’s family, and not being included in that 
grant, were liable to be dealt with under the Act. 

Major Etheridge’s proceedings on this question are unfor- 
lunately not forthcoming, but in Ex. 471 of the 12th Novem- 
ber, 1864, which was a reply to a reference from the Revenue 
Commissioner, he states that in 1862 he had settled certain items, 
on the best evidence available, to be kadim. In their Lord- 
ships’ opinion, the inference is that in so deciding he was acting 
as Inam Commissioner, and that the reference related to that 


decision. Invhis reply, Ex. 471, he deals with 21 items, all ` 


of which he had settled (apparently as Inam Commissioner) to 
be kadim or old inams. Of these, he found on the fresh 
evidence which was available that only two items, with which 
we are not now concerned, one being the gramjoshi’s or village 
astrologer’s inam, were kadim, that is in existence prior to the 
grant to the jahagirdars. He went on to observe, however, 
that the jahagirdars had not received items 15, 16 and 17 (the 
200 mars to which the suit relates) as bona fide khalsat but as 
“ coomavisee”” (4. e., kamavishi), In explanation of these 
terms, reference may be made to the following passage in Sir 
Charles Sargent’s judgment in R A. No. 3 of 1876, the 
suit already referred to, with reference to other items of this 
watan land which are not now in suit: 

“Now there can be no dispute about the term ‘khalsat,’ which means 
when applied to (? unalienated) lands ‘those of which the revenue remains 
the property of Govermment not being made over in jagheer or inam to 
any other parties (Wilson’s Glossary of Indian Terms.)’ When used 
in regard to a jagheer village, it means land which is absolutely the property 
of the jagheerdar not being made over in inam to any other parties.” 

With reference to the term “kamavishi,” the learned Judge 
observed: 

“It seems very clear that land entered as kamavishi is land which for 
some reason or other has come under the management of the Govern- 
ment or its assignee for the purpose of collecting the revenue but which 
has not been incorporated with the khalsat land, which is the absolute 
property of the Government or its assignee.” 


Major Etheridge’s reply went on to state that it appeared 
from certain records of 1796 that the kamavishi management 
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remained as before, and that, as there was nothing to show that 
it had been subsequently altered, with the exception of 7} mars 
and 3 bighas which at some time had reverted to the Nadgir 
(the defendant’s family), it might be allowed that the kamavishi 
Management of the remaining 1924 mars 6 bighas had assumed 
a permanency of tenure which could not justly be interfered 
with. He accordingly recommended that the Nadgirs’ land 
of 74 mars and 3 bighas, with one other item with which we are 
not concerned, should alone be made amenable to settlement as 
held from Government when the order for the settlement of 
alienated villages should be authorised. The remainder, he 
considered, should belong to the Heblikars or Jahagirdars. 

What was done on this recommendation appears from Ex. 
477, an entry in the revenue outward register of the Dharwar 
Talequa for 1864-5 containing a precis of a communication sent 
to the Mamlatdar or subordinate revenue offcer of Dharwar. 
This recites the recommendation of Major Etheridge that only 
74 mars and 3 bighas should be treated as liable to settlement 
and that all the remaining lands except those lands should be 
continued with the Heblikars. The entry goes on 
“and His Honour the Revenue Commissioner has approved of this in 
his letter No. 5056 dated the 30th of the month of December. 1864 a. D. 
Therefore the order has been sent to you for (Daklala) reference iu order 
to give effect to this and the Heblikars have also been inforined.” 

It was admitted by Government in answer to interrogato- 
ries that Major Etheridge’s recommendation to which effect 
was thus given, was approved by Government, and in their 
Lordships’ opinion the inference is that it was approved! by them 
on appeal from Major Etheridge’s original decision as Inan: 
Commissioner Under Schedule A, R. 2, the Governor in 
Council was authorised to modify, reverse or annul the decision 
of the Inam Commissioner, and under Schedule B, Rule 11, 
to relax the rules in favour of claimants and to interpret the 
precise meaning of any of the rules as to which a question 
might arise. Their Lordships, therefore, see no sufficient 
reason for differing from the District Judge’s finding that the 
decision that the suit lands, with the exception of the 7 mars, 
were not to be treated as kadim, and so amenable to settlement, 
must be taken to have been made in the exercise of the powers 
conferred by the Act, a finding which is not questioned in the 
reversing judgment of the learned Chief Justice, who proceeded 
on the view that such a decision having regard to proviso 5 
to R. 8 was without jurisdiction. In their Lordships’ opinion, 
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however, it was within the jurisdiction of the Government as 
the supreme authority under the Act to decide whether these 
lands should be dealt with in the one way or the other. 


Before considering the effects of this decision it is neces- 
sary to complete the narrative of the events which led up to the 
filing of the present suit. i 


There were partitions in both families, and in 1867 some 
members of the defendants’ family instituted a suit against some 
of the plaintiff’s family, to which the plaintiff was not a party 
so that the decision is not binding on him as res judicata, to 
establish their right to the patil and kulkarni offices, and in parti- 
cular to recover certain items of watan lands which were in 
possession of the members of the plaintiff’s family who were 
defendants in that suit. 

The High Court in R. A. No. 3 of 1876 held that up to a 
period within twelve years of the institution of the suit the pos- 
session of the defendants (the jahagirdars) was not adverse to 
the plaintiff (the Nadgir), and that the latter was entitled to 
recover the lands in suit on payment of such arrears of judi as 
might be found due on taking an account. It was found that 
no arrears of judi were due and he accordingly recovered 
possession. 

The other Nadgirs, represented by defendants 2, 3 and 5 to 
11 in the present suit, did not then institute any suit to recover 
from the family of the present plaintiff and defendants 12 and 
13 the watan lands in their possession. 

In 1873 the Bombay Hereditary Offices Act III of 1874 
was enacted to declare and amend the law relating to hereditary 
offices ; and in 1884 the District Deputy Collector of 
Dharwar passed an order Ex. 295 on an application 
by members of the Nadgirs family, which appears 
to have been made in 1875, under Part VI of 
that Act for the preparation of the patilki and  kulkarniki 
watans of the village of Hebli. He held that neither the plain- 
tiffs’ nor the defendants’ families had established their claims 
and that the appointment should be treated as amani or stipend- 
lary. This decision was afterwards reversed by the Bombay 
Government, who directed a fresh enquiry, Ex. 324, of 22nd 
November, 1890. 

The Collector in 1893 reported, Ex. 323, that he was not 
competent to decide whether the Nadgirs or the Jahagirdars 
were watandars and referred the parties to a civil suif. Suits 
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were filed on both sides but not prosecuted; and in 1904 the 
Commissioner, Ex. 321, directed the Collector to submit his 
opinion as to which of the two families was entitled to the wafan 
(including lands and rights of service). If it should be found 
that neither side had any valid claim, the Collector was to report 
what the watan Iands were, and whether they should revert to 
Government, and if they were sufficient to maintain stipendiary 
village officers. 


The Deputy Collector, to whom the matter was referred, 
was of opinion that the judgment of the High Court, already 
referred to, conclusively showed that the Nadgirs were the 
watandars, and the Collector of Dharwar prepared the patilki 
and kulkarniki watan register of the village on this basis, 
Ex. 316 of 28th November, 1906, deciding, pursuant to the 
provisions of the Act, which members of the Nadgirs’ family 
were to be representative watandars. The Jahagirdars appeal- 
ed and the Commissioner of the Southern Division passed orders 
on the appeal, Ex. 315, of 17th July, 1907. 

He held that S. 25 of the Act made it imperative for the 
Collector to determine who were to be representative watandars, 
and register their names without waiting indefinitely until one 
or other of the rival claimants to the office of watandars pro- 
cured a decision of the Civil Court, and that the Nadgirs were 
shown to be the watandars as decided by the High Court in the 
suit already referred to, and that the representative watandars 
had been rightly selected from their family. 


He consequently upheld the Collector’s decision in determin- 
ing members of the Nadgir family to be representative watan- 
dars.. He was further of opinion that the whole of the watan 
lands should be entered as such in the Watan Register, 80 mars 
for the patilki watan and 40 for the kulkarniki as shown in 
Major Etheridge’s letter of 9th January, 1865, but that it would 
not be necessary to recover for the watan from the jahagirdars 
in ‘possession more than was required for the endowment of the 
officiators under the Act. 

This order was confirmed by Government Resolution 10129 
of 1908, and in 1913 the sum of Rs. 969-08, which it is now 
sought to recover, was levied under the Act from the appellant 
for the emoluments payable to the representative watandars. 
Thereupon the plaintiff filed the present suit. 

- On the merits the District Judge was of-opinion that the 
decision ôf the Governor in Council confirming the recommenda- 
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tion of Major Etheridge was binding on the parties and entitled 
the plaintiff to hold the suit lands free of assessment, and that 
they had ceased to be watan lands, and were not liable to contri- 
bution for the remuneration of officiators under the Act. 


He held further that the plaintiff’s family had acquired fhe 
offices of watandar patils and kulkarnis by adverse possession. 
but that under Section 4A of Bombay Act X of 1876 the Court 
had no jurisdiction to cancel the register. 


The first defendant, the Secretary of State in Council, 
did not appeal from the judgment, but both the plaintiff and the 
other defendants 2 to 7 preferred appeals, and the High Court, 
as already stated, allowed the defendants’ appeals and dismissed 
the suit. The judgment was delivered by the learned Chief 
Justice, who, after reviewing the evidence, and examining the 
judgment of the High Court in A.S. No.3 of 1876, held that by 
reason of the fifth proviso to Rule 8 of Schedule B of tne Act 
excepting service watans from the rules, there was no valid 
decision under Act XI of 1852. Their Lordships have already 
given their reasons for not accepting this ruling. He also came 
to the conclusion that in the appeal to the High Court in the pre- 
vious suit no reliance had been placed on Major Etheridge’s 
decision or its confirmation, but the learned counsel for the ap- 
pellant have satisfied their Lordships that the Ex. 337 in that 
case, which was referred to in the High Court’s judgment is 
Ex. 471 in the present case. With regard to it, the learned 
Judges remarked : 

“This entry no doubt correctly described the existing state of facts, 
and it is not clear that the Inam Commissioner arrived at the conclusion 
that the land was absolutely the property of the jahagirdars. But even if 
such were his conclusions, the plaintiff is not bound by a decision to which 


he was oot a party, and the object of which was simply to settle the res- 
pective rights of the Government and the jahagirdars.” 


In the present case therefore the learned Chief Justice was 
mistaken in supposing that no reliance was placed on this 
document in the previous suit or that the High Court ignored it. 

The learned Chief Justice was further of opinion that the 
District Judge’s finding that the plaintiff’s family was entitled to 
the watan offices could not be supported because it was founded 
on a wrong view as to the effect of Major Etheridge’s recom- 
mendation and a wrong appreciation of the evidence on which 
he found that the jahagirdars had acquired a title to he lands 
and offices by adverse possession. . 
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He also held that the suit was barred under Art. 120 of 
the Limitation Act, except as to the claim for a refund of the 
contribution as it was not brought until more than six years 
after the Collector’s order of the 26th November, 1906, and the 
framing of the Watan Register. 


As the order could no longer be set aside, he also held that 
the contribution levied under it could not be recovered and 
accordingly allowed the appeal and dismissed the suit. 


The plaintiff then preferred the present appeal to His 
Majesty in Council. The first defendant, the Secretary of 
State in Council, who, as already stated, did not appeal from the 
judgment of the District Judge, has not entered appearance or 
instructed counsel to support the- judgment of the High Court 
dismissing the suit; nor have any of the other defendants, ex- 
cept the sixth defendant and the representatives of the seventh 
defendant, now deceased. These are respondents 4, 54 and 
58B. Mr. Dunne, who appeared on their behalf, intimated, that 
they were only concerned to defend their title as watandars and 
oppose the cancellation of the Watan Register, and that they 
were not interested in supporting the order imposing a contribu- 
tion upon the plaintiff, or opposing the recovery of the contribu- 
tion actually levied. 


In these circumstances it will be convenient in the first place 
to deal with Mr. Dunne’s contention on behalf of these respond- 
ents that Section 4 of the Bombay Revenue Jurisdiction Act 
X of 1876 bars not only the claim for the cancellation of the 
Watan Register but the claim for a declaration that the plaintiff 
and defendants 12 and 13, and not the Nagirs, defendants 2 to 
11, are watandar patils and kulkarnis of the village. The sec- 
tion is as follows :— 

4. Subject to the exceptions hereinafter appearing no Civil Court shall 
exercise jurisdiction as to any af the following matters — 

(a) claims against Government relating to any property appertain- 
ing to the office of any hereditary officer appointed or recognised under 
Bombay Act No. III of 1874, or’any other law for the time being in force, 
or of any other village officer or sorvant, or 
claims to perform the duties of any such officer or servant, or in respect 

of any injury caused by exclusion from such office or service, or 
suits to set aside or avoid any order under the same Act or any other 
law relating to the same subject for the time being in force passed by 
Government or any officer duly authorised in that behalf, or 
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In their Lordships’ opinion these words are wide enough to 
preclude the Courts from entertaining any claim to the watan 
offices in opposition to the claim of the hereditary officers recog- 
nised or appointed under the Act, and also any claim for the can- 
cellation of the Watan Register. To this extent, therefore, 
(he plaintiffs case must fail. 


As regards the other part of the case, as to which their 
Lordships unfortunately have not had the advantage of hearing 
arguments on behalf of the respondents, they are unable to agree 
with the ruling of the learned Chief Justice that the plaintiff 
is barred by limitation from suing for a return of the contribu- 
tion levied on him, and for a declaration that the suit lands in 
his possession are not liable for such a contribution because he 
failed to file a suit to set aside the order imposing it within the 
period limited for filing such a suit. In their Lordships’ 
opinion, if the order was illegal, the plaintiff was not bound to 
file a suit to set it aside, but was entitled to wait until it was 
enforced against him and the attempt to enforce it against him 
gave him a good cause of action which was admittedly within 
time. 


It has, however, to be considered whether these claims are 
not barred under Section 4 of the Bombay Revenue Jurisdiction 
Act set out above, a question not dealt with by the High Court. 


The District Judge was of opinion that they were not, 
because of the proviso to the section that 


“If any person claim to hold wholly or partially exempt from pay- 
ment of land revenue under... (k). . . an adjudication duly passed 
by-a competent officer ... under Act XI of 1852 which declares the parti- 
cular property in dispute to he exempt; stich claim shall be cognizable in 
the Civil Courts.” : 


Land revenue in S. 3 is defined as including “any cess or 
rate authorised by Government under the provision of any law 
for the time being then in force,” and the suit for a refund of 
the contribution levied under Act III of 1874 would, therefore, 
be barred unless exemption is claimed by virtue of an adjudi- 
cation under Act XI of 1852, which declares the particular pro- 
perty to be exempt. According to the view taken by the Dis- 
trict Judge from which their Lordships see no reason to differ, 
there was in this case an adjudication under Act XI of 1852 
securing the revenue of the suit lands to the jahagirdar, and 
if this be so it has been pointed out by Sir George Lowndes 
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that Act III of 1874, under which the contribution was levied, 
only extends to this village 


“so far as its provisions may not conflict with the terms on which 
any such alienated village may have been secured to its proprietor.” 


In these circumstances their Lordships gee no 
sufficient reason to differ from the District Judge's 
conclusions that the effect of the decision was _ to 
render the suit lands in the hands of the plaintiff and defendants 
12 and 13 not liable to contribution under Act III of 1874, and 
to avoid the bar to a suit for its recovery under S. 4 of Act X 
of 1876. 


Their Lordships do not consider it necessary or desirable 
for the due disposal of the suit to enter on any other question; 
and they will accordingly humbly advise His Majesty that the 
plaintiff's appeal be allowed and the decree of the High Court 
set aside, and that the plaintiff be given a decree declaring that 
the suit lands in the possession of plaintiff are not liable to 
contribution under Act III of 1874, and ordering a refund of 
the contribution sued for and that otherwise the suit be 
dismissed . 

As regards the costs, their Lordships think that the senior 
Nadgirs and the Secretary of State should pay the costs of the 
appellant in the Lower Courts and of this appeal, and that the 
appellant should pay the costs oí the junior Nadgirs, repre- 
sented by Mr. Dunne, in the Lower Courts and of this appeal. 
The order will therefore be that respondents 1, 2, 6 and 7 are 
to pay the appellant’s costs in the Lower Courts and of this 
appeal, and that the appellant is to pay the costs of the respond- 
ents 4, 54 and 5B in the Lower Courts and of this appeal. . 


Solicitor for appellants : H. S. L. Polak. 
Solicitors for respondents : T. L. Wilson & Co. 
K. J. R Appeal allowed in part. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice OpGERS AND MR. JUSTICE 
CURGENVEN. 


Govindaswami Koundan and two others ... Appellanis* (De- 


| fendants 1 to 3) 
v. 


Kandaswami Koundan and another ... Respondents (Petition- 
er— Assignee decree-holder and 
4th Defendant). 


Cw Procedure Code, S. 11, Explanation V—Morigage sutt—Prayer ir 
plar for personal decree—Plea tn written statement that personal remedy 


ts barred—Prelimmary decree silent on the poini—Judgunenit not produced— 
Effect. 


The plaint in a suit on a mortgage contained a prayer for a personai 
decree. The written statement raised the plea that the personal remedy 
was barred but no issue was framed on the point. The preliminary 
decree was silent on the point but contained a clause that the defendant 
was personally liable for the plaintffs costs. The decree-holder applied 
under O. 34, R. 6 of the Civil Procedure Code for a decree that the mort- 
gagor be directed to pay the difference between the amount realised by the 
sale of the hypotheca and the amount due to him on his mortgage. The 
judgment was not produced. 


Held (1) that the Court could not be said to have adjudicated upon 


the question of the personal decree or refused the personal remedy by its 
preliminary decree; 


(2) that the matter was not constructive res judicata by force of 
Explanation V to S. 11 of the Givil Procedure Code, inasmuch as the Court 
was not to adjudicate upon the question until a later stage; 


(3) that the absence of any reservation in the preliminary decree of 
the liberty to the decree-holder to apply for a personal decree did not dis- 
able him from doing so later. 


Appeal against the decree of the Court of the Subordinate: 
Judge of Dindigul in A. S. No. 35 of 1925 preferred against 
the order dated 23rd December, 1924 of the Court of the Dis- 
trict Munsif of Palni in M. P. No. 118 of 1924, in O. S. 
No. 201 of 1914 on the file of the Court of the Additional Dis- 
trict Munsif of Dindigul. 

= T. L. Venkatarama Atyar for appellants. 


B. Sarama Rao and S. R. Muthuswami Aiyar for 
respondents. 
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The Court delivered the following 

JUDGMENTS :—Odgers, J. :—In this case the assignee 
decree-holder has applied under O. 34, R. 6 of the Civil Pro- 
cedure Code for a decree that the mortgagor be directed to pay 
the difference between the amount realised by the sale of the 
hypotheca and the amount due to the plaintiff on his mortgage. 
The request has been refused by the District Munsif and allow- 
ed on appeal by the Subordinate Judge, and it is against this 
allowance of the personal remedy that the appeal has come to 
us here. 


The mortgage was one of 1905 and the suit on it was 
brought in 1912. The plaint in the mortgage suit is printed 
as Ex. A and it asks for sale of the mortgaged property and 

“directing that if there be still any balance even after the auction 
gale, the Ist defendant personally and the family properties of defendants 1, 
2 and 3 be held responsible therefor’. 

The argument of the learned vakil for the appellants is that 
the plaintiff having asked ior that personal relief and the decree 
which appears as Ex. I being silent on the point, we must as- 
sume from the judgment (which is not forthcoming) that the 
Judge has decided this relief (c) in the plaint against the plain- 
tiff and therefore the matter is either actually res judicata or is 
in the nature of an implied res pudicata under S. 11, Explana- 
lion V of the Civil Procedure Code. The whole argument 
is based on the fact that the decree directs (1) that the defend- 
ants pay into Court a certain sum before a certain date and if 
they do so the property should be retransferred, (2) that if the 
payment is not so made, the mortgaged property or a sufficient 
part be sold, and (3) the 1st defendant is personally liable only 


for the plaintiff’s tosts. itis sate that that reference to personal 


liability only for costs 1s a certain indication that an adjudica- 
tion must have taken place by the Court on the relief (c) asked 
tor the plaintiff’s costs. It is said that that reference to personal 
remedy must be taken to have been refused. The Subordinate 
Judge, however, holds that there is no ground for inferring any 
such refusal of the personal remedy in the decree. There is no 
issue about it and there was no adjudication thereon. The 
question is whether sufficient ground has been shown by the 
appellants to enable one to say that that finding of the Subordi- 
nate Judge cannot stand. In my opinion there is none. The 
form of the decree given in the.old Code, No. 128 of the forms, 
does ndt contain any reference to the personal remedy though 
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the plaint form (No. 109) does under the new Code, Form 
No. 45 of Appendix A is the form of the plaint in which the 
last clause asks for the personal remedy if the proceeds of the 
sale are found to be insufficient, and in the form of the decree 
given in Appendix D, No. 7, that proviso is attached to the 
decree in the shape of liberty being reserved to the plaintif to 
apply, if necessary, for the personal remedy. The question 
shortly is: Is the fact that the personal remedy is asked for in a 
plaint and that nothing appears about it in the decree, enough to 
say that the plaintiff is for ever after barred from asking for 
it? If there has been no adjudication, as I hold, then it seems 
to me that the answer is clearly in the negative. In this view 
I am supported by the authority of the case in Maliaperumal v. 
Nachiappa (1) (under the old Code) where Best, J., decided 
that it is not necessary that the original decree in the suit should 
give any remedy beyond the property mortgaged and ordered to 
be sold, and the same remark was made by Bakewell, J., in a case 
in Tirumalai Kadirvelusami Naicker v. The Eastern Develop- 
ment Corporation, Lid. (2). ) 


It seems on principle that it would ordinarily be impossible 
for a Court to make any adjudication in the preliminary decree 
and the preliminary judgment on this matter. It would de- 
pend upon whether the mortgagor paid the amount within the 
time allowed; if he did not, whether when the property was 
brought to sale the proceeds were or were not sufficient to dis- 
charge the mortgage debt. That is a matter of some complication 
because the expenses of sale and various other matters can be 
added to the mortgage amount by the mortgagee and debited 
against the mortgagor. So that it is by no means an easy or sim- 
ple matter or a matter as to which the Court would be in posses- 
sion of sufficient facts in an ordinary case to decide on a prelimi- 
nary decree, or very often in the case of a final decree also. It 
therefore seems to me that the fact that nothing is said in the pre- 
liminary decree about this matter is not one of res, judicata so as 
to bind the plaintiff. It seems to me that, if one were to hold 
that this is so, grave injustice might very often be done, as 1 
dare say it may be done in this case, if the plaintiff is denied his 
personal remedy. After all the defendants have got no merits 
because they owe the money, and there is no reason to my mind 
why the plaintiff should not invoke the aid of law to get him- 
self paid provided his methods are legal and just. This seems 


_——_ eR C M 
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to me to be a highly technical point, and I for one speaking per- 
sonally do not see why technicalities should be set up and empha- 
sized in favour of a defaulting judgment-debtor. We have 
been taken through various decisions on the assumption that 
there has been an adjudication. But as I hold that there 
has not been one it is quite unnecessary to go into these cases. 
It is said that this is a matter of costs,namely that the 1st defend- 
ant should be personally liable for costs and he must show that 
there was an adjudication as to this personal liability. It is 
impossible to tell without seeing the judgment why costs were 
awarded in this way instead of being added to the mortgage 
amount as is usual. It may be some personal default on the 
part of the Ist defendant which induced the trial Judge to say 
that the costs should be personally liable by him and executable 
on him immediately. To my mind it does not throw any 
light on the question that we have got to answer. In my view 
the appeal must be dismissed with costs. 

Curgenven, J. :—In reversing the District Munsif’s order 
the learned Subordinate Judge has recorded findings upon three 
point: (1) that it was not competent to the Court in the course | 
of the suit to pass a personal decree in the first instance, (2) that 
if it did so adjudicate upon the personal remedy, that would not 
be res judicata in respect of the subsequent application under 
O. 34, R. 6, and (3) that in point of fact the Court in this 
instance did not so adjudicate or refuse the personal remedy by 
its decree. It may be doubtful whether propositions (1) and 
(2) can be supported, but they do not arise unless upon proposi- 
tion (3) we dissent from the finding of the Lower Appellate 
Court. Upon this point it is quite true that the plaint asks for 
a personal remedy, vis., that . 

“if there still remains a balance even after the auction sale the Ist 


defendant personally and the family properties of defendants 1, 2 and 3 
be held responsible” 


and that the written statement contends that the personal remedy 
is barred. On the other hand, no issue was framed upon this 
point and it is undoubtedly the case that the Code does not con- 
template in O. 34 that in framing a preliminary decree there 
should be an adjudication upon this question. The only sup- 
port which can be given to the argument is afforded by that 
portion of the preliminary decree which provides that the 1st 
defendant should: be personally liable for the plaintiff's costs. 
As my Jearngd brother has said, in the absence of the judgment, 
it is not possible for us to ascertain in what circumstances that 
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order was passed or whether it can be justifed I have only 
to repeat, with the learned Subordinate Judge, that it does not 
by any means follow that the Court intended to adjudicate upon 
the admissibility of the personal remedy. 


It has then been urged, as I understand the argument, that 
the Court failing so to adjudicate, the matter has become con- 
structive res sudicaia by force of Explanation V to S. 11, Civil 
Procedure Code. No doubt that section would not apply in 
terms to a subsequent portion of the same suit, but let it be 
granted that the general principle of res judicata might be 
applicable in these circumstances. I think even so that inasmuch 
as the Court, if it is to follow the procedure laid down, is not to 
adjudicate upon this question until a later stage, the omission 
to do so cannot be considered in any way to prejudice the rights 
of the parties to raise the matter subsequently; and it is a matter 
of interest to be noticed that according to the forms under the 
Code of 1882, whereas the plaint form(Form No. 109 of Appen- 
dix of the 4th Schedule) contains a prayer which is substantially 
identical with the prayer for relief (c) in the present plaint, the 
preliminary decree for sale, Form No. 128, contains no passage 
in accordance with it. The only inference I can draw from 
that circumstance is that, if the principle expressed in Expl. V 
of S. 11 had been applied to suits framed’ and decreed in such 
circumstances, no subsequent application would have lain under 
S. 90 of the Transfer of Property Act on the ground that fhe 
principle of res fudicata would have precluded it. 


The only other point which has been raised is that the 
absence of any reservation in the preliminary decree of 
liberty to the decree-holder to apply for a personal decree dis- 
ables him from doing so. Here again, as I have already said, 
the form of the decree under the former Code contained no such 
provision; yet it has not been shown to us that it was ever ques- 
tioned that the liberty so to apply was thereby withheld. The 
decision in Markandeya Sastri v. Sobhanadhracharyulu (3) 
goes no further than to say that the decree which was there 


under reference should be brought into conformity with the ' 


form prescribed by the Civil Procedure Code. On the other 
hand, Bakewell, J., in Tirumala: Kadirvelusami Naicker v. The 
Eastern Development Corporation, Ltd. (2) has held, if any 
authority be required, that the absence of the proviso does not 
affect the right to apply. The form in fact I think merely 
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draws attention to the provision in R. 6 of O. 34, that applica- 
tion may be made if the sale of the hypotheca has not afforded 
sufficient to satisfy the decree. I think accordingly that there is 
no substance in this objection. I agree with my learned bro- 
ther that the Civil Miscellaneous Appeal must be dismissed with 
coste. 

Nig Du Appeal disnussed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. JusTickE OpGers AND Mr. JUSTICE 
CURGENVEN. 


S. S. Balakrishna Aiyar and another ... AppeWants* (Pett 
toners in C. M. P. No. 4487 
of 1926) 
V. 
Parvathammal and another _.. Respondents (Respondents 
in do.) 
Letters Paient (Madras), cl. 15—J/udgmeni—Order directing stay of 
proceedings pending am appeal—Order conditional on gwing security, witha 
a certain time and providing that otherwise petition showd stand dismissed— 
Courl’s power to extend the time for furnishing security—Ctvu Procedure 
Code, S. 148—Proper remedy of aggrieved party. 


Pending an appeal to the High Court against the decree in a suit for 
the administration of the estate of a deceased person, the appellants applied 
for stay of proceedings and an order was passed in the following terms on 
3rd September. 1926: “Petitioners to give security for Rs 44,000 as 
found by the Commissioners to the satisfaction of the Lower Court within 
three months. Otherwise the petition to stand dismissed with costs”. On 
3rd December, 1926 the petitioners put in an application to extend the time 
for furnishing security but this was dismissed on 17th December, 1926 on 
the ground that the Lower Court bad found the security to be insufficient and 
therefore the order of the 3rd September had become effective and the pro- 
per remedy of the petitioners was to apply for a review of that order or to 
apply to revise the Lower Court’s finding that the security was insufficient. 

An appeal was filed against this order. 

Held, that the order dated 17th December, 1926 was not a “judgment” 
within the meaning of cl 15 of the Letters Patent and consequently no 
appeal lay against that order. 

Tuljaram Row v. Alagappa Chettar, (1910) I ILR35M1.21MLJ 
1 (F. B.) referred to. 

Obter: The Court has no power to extend the time in such a case and 
ihe proper remedy is to apply to review the order or to revise the Lower 
Court’s order that the security was insufficient. 

Case-law discussed. 

*L P A No, 410 of 1926, 4th March, 1927, 


Lor] THE MADRAS LAW JOURNAL HEbokts, 495 


Appeal under cl. 15 of the Letters Patent against the Order 
of the Hon’ble Mr. Justice Jackson, dated 17th day of Decem- 
ber, 1926, and made in C. M. P. No. 4487 of 1926, praying 
the High Court to extend by two months the time for furnish- 
ing security in pursuance of the order of the High Court in 
C. M. P. No. 1874 of 1926 in A. S. No. 150 of 1926 pre- 
ferred to the High Court against the decree of the Court of the 
Subordinate Judge of Trichinopoly in O. S. No. 32 of 1923. 

T. M. Krishnaswanu Aiyar and M. S. Vaidyanatha Aiyar 
for appellants. 

K. G. Srimvasa Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Odgers, J. :—This is a Letters Patent 
Appeal from the order of Mr. Justice Jackson in C. M. P. 
No. 4487 of 1926 dated 17th December, 1926. The suit in 
which the order was made was one for administration of the 
estate of a certain deceased person and the defendants asked for 
stay of proceedings in the suit before the Subordinate Judge. 
On the 3rd September, 1926, Mr. Justice Jackson made an order 
of which the following is the relevant portion: 

“Petitioners to give secunty for Rs. 44,000 as found by the Cammis- 

sioners to the satisfaction of the Lower Court within three months. Other- 
wise the petition to stand dismissed with costs.” 
On the 3rd December, 1926, the petitioners put in an applica- 
tion to extend the time for furnishing security. The matter 
came up on the 17th December, 1926 before Mr. Justice Waller 
who transferred it to Mr. Justice Jackson for hearing. Mr. 
Justice Jackson found that the period had expired as the Subor- 
dinate Judge had found the security to be insufficient and that 
therefore his order of the 3rd September, 1926 became effect- 
ive, t. e., that the petition was dismissed with costs. The 
learned Judge pointed out that the petitioners, proper course 
was either to apply for a review of the learned Judge’s order or 
to apply to revise the Subordinate Judge’s finding. He was 
of opinion that he could not cancel the dismissal contained in 
the order of 3rd September and extend the period. It is against 
that order that the Letters Patent Appeal is brought. 

The first question is whether any appeal under clause 15 
of the Letters Patent lies in this case, and whether the order 
of Mr. Justice Jackson of the 17th December is a judgment. 
The question was considered by a Full Bench of this Court in 
Luljaram Row v. Alagappa Chettiar (1) and the then Chief 
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Justice ‘(Sir Arnold White) said imter alta that he was not 
prepared to infer that the word “judgment” in S. 15 is.to be 
deemed to include any order in any interlocutory proceeding 
but that an adjudication is a judgment within the meaning of 
the clause if its effect is to put an end to the suit or proceeding 
so far as the Court before which the suit or proceeding is pend- 
ing is concerned or if its effect, if itis not complied with, is to 
put an end to the sut or proceeding, but that an adjudication on 
an application which is nothing more than a step towards 
obtaining a final adjudication in the suit is not a judgment within 
the meaning of the Letters Patent. He thought an order on 
an application for an interim injunction or for the appointment 
of a receiver is a judgment within the meaning of the clause as 
although it was ancillary to the suit it was with a view to ren- 
dering the judgment effective if obtained. Mr. Justice 
Krishnaswami Aiyar was of opinion that, however wide the 
interpretation of the term ‘judgment’ may be, it ought not to be 
understood to include interlocutory orders. That learned Judge 
did not recognise any distinction in principle between an order 
staying execution or refusing to stay and an order - directing 
security for costs in an appeal. He thought that those orders 
affect the rights of parties though temporarily and must be deem- 
ed to fall within the definition of judgment. 


I am of opinion that this order of Mr. Justice Jackson is 
not a judgment. It did not affect the rights of the parties even 
temporarily nor in my view could it have any effect for good 
or ill on the ultimate determination of the suit. 1 therefore 
think on this short point the appeal should be dismissed. 


Assuming I am wrong, I proceed to discuss the matter on 
the arguments addressed to us. (The first argument is that 
the matter falls under S. 148, Civil Procedure Code: 

“Where any period is fixed or granted by the Court for the doing of 
any act prescribed or allowed by this Code, the Court may in its discretion 
from time to time enlarge such period even though the period originally fix- 
ed or granted muy have expired.” 

It is said that S. 148 applies as by O. 41, R. 5 an appeal 
shall not operate as a stay of proceedings under a decree or 
order appealed from except so far as the appellate Court may 
order. The Code nowhere says that where a conditional 
order is made and that, if the condition be not complied ‘with, 
the petition shall stand dismissed, this can be extended or 
revived by an order passed after the time allowed has expired. 
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Badré Narain v. Sheo Koer (2) is relied on by the appel- 
lants as an authority for the proposition that a Court can ex- 
tend the time after its expiration. That was a case of secur- 
ity for costs under what is now O. 41, R. 10 of which Sub-R.2 
provides that where such security is not furnished within such 
time as the Court orders, the Court shall reject the appeal. 
In Badri Narawi v. Sheo Koer (2) their Lordships of the Privy 
Council held that under this rule (old S. 549) the Court had 
power to extend time even though the period of time first fixed 
had expired. But there the order itself did not contain 
words which the order of Jackson, J., contains, namely: 

“otherwise the petition to stand dismissed with costs.” 


In other words, O. 41, R. 10 requires some further order after 
the default has been made before the proceeding comes to-an 
end. Another case of the Privy Council cited was Sabitri 
Thakuran v. Savi (3), where, on an application by a party 
after the time given to the opposite side for furnishing security 
for costs had expired, he applied for the dismissal of the 
appeal; whereupon the petitioner for the first time applied to 
proceed in forma pauperis; the Privy Council héld that the 
words of O. 41, R. 10 (2) are mandatory and not permissive 
and that the High Court could not possibly grant permission 
to continue the appeal in forma pauperis as such permission 
would in fact contradict the terms of the sub-rule; in other 
words, the application sought to. revive a matter which was dead. 
The case Amir Mandal v. Mohan Chandra Mandal (4) is re- 
lied on where the Court, if one may respectfully say so, pro- 
ceeded more in ad misericordiam than perhaps according to the 
strict law; no law is quoted in the judgment, and the learned 
Judges appear to have been swayed by the fact that the Court- 
fee ordered to be paid within a month was not so paid because 
the stamp-vendor had no stamp of the value required though 
the price was tendered to him on the proper day. There the 
learned Judge decided ‘‘to reinstate the appeal” there having been 
no laches or negligence on the part of the petitioner. It does not 
seem to me that the case can form any authority for the present. 

Two cases are quoted from Chancery Division, Collinson 
v. Jeffery (5) which was a redemption action. Two months 
were given to lodge the money “in default the action to be dis- 
missed with costs”. There was, as the learned Judge found, a 


2. (1889) IL R 17 C 512 (PC). 3. (1921) 40M L L38 (PC) 
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bona fide mistake with regard to the time allowed and it is also 
to be noted that a further order was necessary in order to = 
miss the action. As Kekewich, J., observed: 


“It is not the practice to say that the action is dead, for it is neces- 
sary in this and other analogous cases to make a further application in 
order to obtain the absolute dismissal of the action. There is another 
fon of order available and appropriate where the Court thinks that severe 
terms should be imposed, namely, that on failure to do certain acts within 

a’ dpecified time, then the action do stand dismissed without further order. 
It this case no such words are in the order.” 
Then in Re Macintosh and Thomas, Solicitors (6), a judg- 
ment of the Court of Appeal, the decision turned wholly on the 
construction of O. 65, R. 27, Reg. 57 of the rules of the 
Supreme Court. The Regulation gives the Taxing Officer 
power to limit or extend the time for any proceeding before 
him. Even there Vaughan Williams, L. J., was inclined to 
agree with the argument that on the actual words of the order 
itself prima facie the power to extend must be exereised with- 
in the limit of one month, 4. e., the original period granted. 
Romer, L. J., distinguishes the Queen’s Bench Division cases 
cited below as cases where there was no power in the Court to 
extend the time and as he points out 


“nothing could be done in these cases to escape the exigency of the 
order except by way of appeal.” 


Whereas in the case -before the Court of Appeal the order 
for taxation expressly provided for an extension of the 
time within which the certificate of the Taxing Master may be 
made, and within which the order is to be effective. Both 
Vaughan Williams, L. J., and Stirling, L. J., repeat the state- 
ment that the,decision turns entirely on the wording of the 
regulation. Turning to the Queen’s Bench cases which were 
thus distinguished: Whistler v. Hancock (7) was an order dis- 
missing an action for want of prosecution unless the statement 
of claim should be delivered within a week. . The week ex- 
pired and the Court held that there was no jurisdiction to make 
an order subsequently extending the time for the delivery of the 
statement of claim. The plaintiff took out a summons to set 
aside an appearance, 1. e., of the defendant, and if he could 
have obtained an order to that effect before the week was out, 
he would have been the victor (per Cockburn, C. J.). _ In 








6. (1903) -2 Ch.’ 394. 7. (1878) 3 Q BD 83. 
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King v. Davenport (8) an order was made.on the 6th of May 
dismissing the action for want of prosecution ifthe statement 
of claim were not delivered within 14 days which expired on 
the 20th of May. On the 19th the plaintiff took out a sum- 
mons for further time, the summons being returnable on the 
20th. It was not served till the 20th and was adjourned by 
consent in writing till the next day. The summons was heatd 
on the 21st when the Master made an order giving 7 more 
days for the delivery of the statement of claim. he 
Court held that the action was at an end on the 20th of May 
and the Master had no jurisdiction to give further time. These 
cases seem to me entirely in point and the last case bears also! 
on another point because it is urged before us that the fact that 
an application was put in on the 3rd of December, 3. e., the last 
day of the stay, was sufficient to extend the stay because it is 
not the fault of the petitioner that the Court heard his applica- 
tion.some days or weeks after the petition is putin. To admit 
this doctrine seems to me to be most dangerous. If it could 
be held that an order dates back to the date of application -and 
the application is not heard for several weeks or possibly months, 
it would mean that merely by putting in an application the 
petitioner gets several weeks or months more additional stay. 
Suppose a man is given three months for finding security for 
a sum of money, and does nothing whatever within the three 
months, and on the last hour of the last day of the three months 
he puts in an application to extend the time, his case comes into 
the list a month or two afterwards, he thet busies himself 
about the finding of the security or the money and when his 
appHcation comes on he is able to say thaf“he has the security 
or the money ready, that is to stay, that instead“ of his original 
three months he has four or five months or possibly more in 
which to carry out the order. It seems to me that the law 
cannot intend a mere application to in any way act as an auto- 
matic extonoion. The case for this proposition in Sivakobun- 
du Pillai v. Ganapathi Atyar (9)is relied on.There there was an 
attachment by precept and it was contended that it had come 
to an end at the expiry of two months from the date it was 
made. A petition was filed before-the expiry of the two 
months and an order (the case does not say when passed) was 
made extending the period of attachment for six months which 
was again extended before the expiry of that portion of six 
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months by another six months. The Court thought that the 
delay of the Court in passing orders on the petition for exten- 
sion cannot be allowed to prejudice the petitioner and . the 
order granting extension must be given retrospective effect as 
if passed on the date of the petition. With regard to the 
second period it does not appear that this dictum applies, al- 
though it may apply with regard to the first. As I have said, 
if this judgment means that a mere application can automati- 
cally extend the time, I am, with respect, unable to accept it. 
Chandra Goundan v. Palaniappa Goundan (10), the decision of 
a single Judge of this Court, has no application as the order 
did not say that if the condition was not complied with, fhe 
application was to stand dismissed. 

As we were about to deliver judgment our attention was 
called to the recent opinion of the Full Bench in O. S. A. 
No. 120 of 1925 where it was held that the Court has power 
to extend the time under S. 13 of the Arbitration Act in, the 
case of remitted awards even though the award has been deli- 
vered; in other words, S. 12 applies to awards remitted and 
delivered under S. 13. This opinion in my judgment carries 
the present case no further. It is cònfined to the construction 
of certain sections in the Arbitration Act which Act contains 
certain powers for extending the time in the same way as 
O. 65, R. 27, Reg. 57 in the Annual Practice does. There 
is no warrant for holding that the extension of time permitted 
by those sections is of universal application. On the contrary 
the Full Bench has recently held [The Commissioner of Income- 
tax, Madras v. Motkay Ganga Raju (11)] that under S. 66 
(2) of the Income-tax Act, 1922 neither the Court nor’ an 
official has any power to extend the time limited by the section. 

I think therefore the order of Jackson, J., was right and 
that the method adopted by the appellant is wrong and that, as 
pointed out by the learned Judge, they ought to have applied 
to review his order or to revise the Subordinate Judge’s find- 
ing, $. e., that the security tendered was insufficient. On all 
these grounds the Letters Patent Appeal must be dismissed 
with costs. 

Curgenven, J. :—I agree that the order appealed against 
is not a “judgment”. as that term has been explained in 
Tuljaram Row v. Alagappa Chettiar (1) within the meaning 
-~ L SOY TLR 3 Mi: 2iMLSJ1C@sB. — 
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of cl. 15 of the Letters Patent, and is, therefore, not appealable. 
The appeal, assuming it to lie, should also, in my view, be dis- 
missed upon its merits. 

It has not been contended before us that it is beyond the 
competence of a Court to pass an order allowing an application 
upon certain terms and providing that, if within the time al- 
lowed, these terms are not complied with, the application shall 
automatically, and without further interposition by the Court, 
stand dismissed. If any such contention were raised, it could 
be met by a reference to a number of cases, English and Indian, 
where orders of this nature have been recognised by the Courts. 
Accepting, then, that an order of this kind, which remains 
open for a fixed period, and then, upon non-compliance with 
the stipulation, closes by force of its own terms, is a permissi- 
ble form of order, it must, in my view, follow that as‘soon as 
the time allowed has expired and the dismissal of the applica- 
tion has taken place, no variation of the terms of the order can 
be made. The position is, in fact, precisely the same as 
though the order had never been passed; and the power to extend 
time given by S. 148, C. P. Code, cannot be invoked because 
not only has the ‘period originally fixed or granted’ expired, 
but there is no previous order still current upon which an order 
extending time could operate. This was the view taken in 
Whastler v. Hancock (7) where Cockburn, C. J., says: 

-“Tt cannot be contended that the taking out of a summons to set 
aside the appearance in the meantime could keep the action alive-after the 
period when by the operation of the master’s order it was defunct.” 

The question thus is whether the original order of Mr. 
Justice Jackson was of this character. There can be no 
doubt, from what he says in his subsequent order, that it was 
his intention to pass such an order, and I do not think that any 
other construction can be placed upon the order which he in 
fact did pass. If, upon failure to give security as provided, 
the petition was ‘to stand dismissed with costs’, there was no 
“need for any further order dismissing it so soon as the time 
allowed had expired. Accepting this view, I do not think 
that there is anything in the cases cited which would support 
the proposition that the Court could still have extended the 
time, because it has nowhere been said that this can be done 
once an order is ‘defunct’. This was clearly recognised by 
Kekewich, J., in Collinson v. Jeffery (5) where he said, upon 


an argument being advanced that the action was,dead,, “if that 


5. (1896) 1 Ch. 644, 7. (1878) 3 Q BD 8. 
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is the right view, the matter is beyond my power, ,adding, how- 
ever, that in the case before him “a final stroke is required to 
effect death.” It was found, in fact, that a further applica- 
tiori was necessary in order to obtain the absolute 
dismissal of the action and that circumstance, I think, dis- 
tinguishes that case from the present one. The conclusion 
reached by the Court of Appeal in Re Macintosh and Thomas, - 


| Solicitors (6) was to much the same effect. Byrne, J., who 


originally heard the motion, observed: 


“I think that the force of the words ‘or this order is to be of no 
effect’ destroys the proceeding altogether; that there is no longer a pro- 
ceeding under which the taxation can take place, and that the power to en- 
large the time is meant to be power to enlarge the time while there is a 
pending matter. But for the final words ‘or this order is to be of no 
effect,’ I think the order would be a subsisting order and the time could be 
extended.” 


The Lords Justices of Appeal agreed in general with this 
view, but in the special circumstances of the case—the order 
for taxation expressly providing for an extension of the time 
within which the certificate of the Taxing Master could be made 
—held that there was still power to extend after the expiry of 
the time originally fixed. And so here, if Jackson, J.’s original 
order had required the security to be given “within three months 
or within such further time, as by an order passed before or 
after the expiry of the three months, may be allowed. Other- 
wise the petition to’ stand’ dismissed with costs,” 
it would be reasonable to hold that the order of dismissal wouid 
not prevail against a subsequent application for an extension. 
But I do not think that Section 148, C. P. C., can be applied to 
achieve the same object. 


The test to determine, in cases of this nature, whether 
power still exists to extend time is, in my view, whether the 
proceeding in which time was originally granted is still pend- 
ing or has been disposed of. This point was brought out by 
Krishnan, J., in Chandra Goundan v. Palaniappa Goundan (10) 
where an ex parte -decree had been set aside on condition that 
the defendant paid the plaintiff’s costs witbin a specified time. 
The time expired without payment, but neither by the original 
order nor in any order passed subsequently was the application 
dismissed. .As the learned Judge observed: 








6. (B03) 2Ch. 394, 10. (1917) 421 C91 BML TT. 
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“It does not follow that the petition had been disposed by the mere 
non-compliance without final order of rejection being passed” 


and he was inclined to hold that if such a final order had been 
passed, an application by way of review ‘would have been re- 
quired to enable the Court to restore the proceeding to its file 
and pass fresh orders thereon. This appears to me to be the 
only consistent view to take of the effect of all orders which, 
either by efflux of time or by express subsequent order, have 
resulted in a dismissal of the original application. 


When this judgment was ready for delivery, the opinion 
of the Full Bench in Martirosi v. Subramanian 
Chettiar (O. S. A. No. 120 of 1925) was brought 
to our notice. The point there decided is that 
the Court has power to extend the time fixed by S. 13 of the 
Arbitration Act for the return of a remitted award, although 
the arbitrators ‘or umpire may already have delivered the award 
The decision is largely based upon the terms of the Act, and 
the consideration of cases arising out of the corresponding 
English Statute; but I do not think fhat it involves the accept- 
ance of any principle incompatible with what I have said 
above. The difference is that in the one case, expiry of the 
time fixed puts an end to the proceeding, whereas in the other, 
it has no such effect, but the award, though made beyond the 
lime fixed, may be retrospectiyely validated. If expiry of the 
time originally allowed absolutely and finally extinguished the 
arbitrator’s powers, this could not be done. ` But under the 


terms of the Act, the Full Bench thinks that this inference need 
not be drawn. 


I agree that the Letters Patent Appeal should be dismissed 
with costs. 


N. S. 1+ Appeal dismissed. 


Balakrishna 
Alyar 


P. 


Parva- 
thammal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice KUMARASWAMI SASTRI AND 
Mr. JUSTICE RAMESAM. 


M. K. L. M. Muthiah Chettiar 


and others _.. Petitioners* (Defendants 1 and 2) 
v. 
P. Loka Singh ... Respondent (Plaintiff). 


Madras Small Cause Court Rules, O 8, R. 5—Order for filing writen 
statement wader—Decree for disobedience of—Legality—Condtitonal order 
directing filing of statemeni—Effect—Pleas—Opportumity to siate—Afford- 
ing of, at any stage, provided no delay caused by such indulgence—Necessity. 

The order requiring a written statement for the disobedience of which - 
a decree can be passed under O. 8, R. 5 of the Madras Small Cause Court 
Rules must be an unconditional order requiring a written statement to be 
filed. . 

An order “defendants to file pleas, if any,” is not such an unconditional 
order, and a decree cannot be passed under O. 8, R. 5 for the disobedience 
of such an order. 


Parties should be allowed to state their pleas whenever possible pro- 
vided no further delay is caused by such indulgence. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Full Bench of the Court of Small Causes at Madras 
dated the 15th day of December, 1924 in New Trial Application 
No. 233 of 1924 preferred against the decree of the Court 
of Small Causes at Madras in S. G. S. No. 5751 of 1924. 

N. Rajagopalan and R. Srinivasa Atyangar for petitioners. 

K. V. Sesha Atyangar for respondent. 

The Court delivered the following 

JUDGMENTS :—Ramesam, J.—The suit out of which this 
revision petition arises was filed in the Small Causes Court, 
Madras, in April, 1924 against three defendants on a-hundi. 2nd 
defendant is the maker of a hundi. It was drawn in favour 
of the 3rd defendant who endorsed it in favour of the plaintiff. 
The lst defendant was impleaded on account of a varthamanam 
letter, Ex. B, executed by him when the plaintiff alleged that 
the hundi was presented at! Rangoon and was dishonoured. The 
lst defendant is sued on the ground that he had opened a shop 
in Madras and leave to sue was obtained against the others. 
Along with the suit an application for attachment before judg- 
ment was also filed against the 1st defendant and some goods 

Ng i a ee eS a eee 


*C R P No. 23 of 1925. 15th March, 1927. 
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belonging to him were attached. The Ist defendant appeared 
and got the goods released. The case was then posted to 24th 
July. On that day Mr. R. Srinivasa Aiyangar appearing for 
the plaintiff asked for time to state his defence. He also under- 
took to file a vakalat for the 2nd defendant. The Chief Judge 
before whom the case was posted passed the following order:— 

“Adjourned, at defendants’ (1 and 2) vakil’s request, as his clients are 
unable to be present owing to the floods, to 27th August, 1924. Defendants 
l and 2 to file pleas, if any, on or before Sth August, 1924 with copy to 
plaintiff.” 

No written statement was filed on the 5th of August. Ir 
is said’ that the Ist defendant was unwell and on the 21st of 
August Mr. Srinivasa’ Aiyangar applied for extension of time 
for filing a written statement. He stated in it that the medical 
certificate has not reached him by mistake. This petition was 
rejected on the 22nd. On the 27th the Chief Judge was absent 
and the case came up before the 2nd Judge. On that day Mr. 
Srinivasa Aiyangar stated his pleas for the Ist defendant. 
They were noted by the 2nd Judge but afterwards it was pointed 
out to him that an application for extension of time has previ- 
ously been rejected by the Chief Judge. So he struck off the 
noted entries and adjourned the case to 3rd September, direct- 
ing the Ist defendant to pay the day costs. When the case 
came up before the Chief Judge again on 3rd September, the 
Ist defendant was again ready to state his pleas but he was not 
allowed to do so and on the ground that the Ist defendant dis- 
obeyed the orders of the Court requiring a written statement to 
be filed a decree was passed against him. After a futile 
attempt to prove the case against the ard defendant it was ulti- 
mately withdrawn against him. 

There was an application for a new trial before the Full 
Bench. This was disposed of by a judgment dated the 15th 
December. The revision petition is against that order. 

Two points have been argued by Mr. Srinivasa Aiyangar 
for the petitioners who are the lst and 2nd defendants. The 
first point argued is that the Small Cause Court has no jurisdic- 
tion to pass a decree uhder O. 8, R. 5, which does not apply. 
This order enables a Court to pass a decree if the defendant does 
not file a written statement as required by the Court. The ques- 
tion therefore is whether there is an order by the Court requiring 
the 1st defendant to file a written statement. The only order 
we have got in this case has already been set forth py mg above. 
In my opinion, the order “defendants 1 and 2 to file pleas, 1f 
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any, on or before 5th August ” is not an order directing them to 
file a written statement by the 5th of August. The use of the 
words “if any” shows that they are to file a written statement- 
only if they have any defence to make. It is true that it now 
turns out that they have a defence to make. But it was open 
to them to state that they had none. An order in that condi- 
tional form requiring tHem to file a written statement if they 
have any defence to make cannot be regarded as an uncondi- 
(ional order to file a written_statement and in my opinion the 
order requiring a written statement for the disobedience of 
which a decree can be passed under O. 8, R. 5 must be an un- 
conditional order requiring a written statement to be filed. In 
my opinion, the order passed on the 24th July cannot be regard- 
ed as such an unconditional order. Mr. Sesha Aiyangar for the 
respondent contends that it must be regarded as an unconditional 
order requiring a written statement because under another pro- 
vision of the Provincial Small Cause Rules unless the Court re- 


‘quires a written statement one cannot be received. This is true; 


but an order cannot be construed with reference to another pro- 
vision of the law. The plain meaning of the order is an order 
permitting them to file a written statement if they choose to 
have any defence To file pleas certainly involves filing written 
pleas; but an order permitting them to file written pleas, whether 
it is a proper order or not under the other provision, cannot be 
regarded as an absolute order requiring the filing of the written 
statement. It is unnecessary to consider whether it is a pro- 
per order under the other provision. In my opinion the passing 
of a decree against the Ist defendant under O. 8, R. 5 is not 
justified and as there is a material irregularity we are justified 
in interfering in revision. E 


The second point argued is that the Chief Judge erred in 
not permitting the Ist defendant to state his pleas. If this 1s 
the only point in revision I would not certainly interfere in this 
case but seeing that the case will have now to go before thie 
Chief Judge of the Small Cause Court I think I ought to con- 
sider this point also. The adjournment from the 24th July 
was due to floods and it is said that the lst defendant was ill 
in August; it may be this was not proved to the satisfaction of 
the Court. It is said that the vakil must have known. the 
pleas of the 1st defendant because he appeared in connection with 
the applicatian for attachment before the judgment in April; 
but it is noteworthy that on that occasion Mr. Srinivasa Aiyan- 
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gar applied for a search of the plaintiffs’ documents and he noted 
on the search petition “Seen only the hundi, Ex. A. No var- 
thamanam’”. The varthamanam shows that it was filed in 
Court on the 16th of April. Why it was not shown to Mr. 
Srinivasa Aiyangar on the 25th of April is not very clear. 
There may be some matter for enquiry here. Anyhow, he 
applied for a certified copy on the 29th of April and got it only 
on 2nd August. He was ready to file his pleas on the 2Ist of 
August but he thought he should file a verified written statement 
Assuming that there was some negligence on the part of the Ist 
defendant, which is not very clear, still it is desirable that parties 
should be allowed to state their pleas whenever possible provid- 
ed no further delay is caused by such indulgence. Mr. Srini- 
vasa Aiyangar was ready to state and did state his pleas on the 
27th of August and on the 3rd September. Under’such cir- 
cumstances I do not think the ends of justice are served by shut- 
ting him up and preventing him from stating his defence. In 
my Opinion, now the case is going back on the other ground, I 
think it will be convenient to permit the Ist and 2nd defendants 
to file their written statements or state their pleas before the case 
is posted for trial. The case will accordingly be remanded 
for fresh trial and disposed of according to law. Costs to 
abide the result. ` 
Kuniaraswan Sastri, J. :—I entirely agree. 
A Se | Case remanded. 





PRIVY COUNCIL. | 
[On appeal from the High-Court of Judicature at Allahabad. | 


PRESENT :—Lorp SHaw, Lorp PHILLIMORE, LORD DARL- 
ING, Mr. AMEER ALI AND SIR LANCELOT SANDERSON. 


Saheb Rai, since deceased (now repre- 


sented by Jaideo Singh) and others... Appellants * 
CT 3 
Shafiq Ahmad and others pia Respondents. 


Maimenance—Step-mwmother—Sun, recetved from _ step-son by, for 
mainienance—Her terest w—Presumption—Step-mother made lable for 
defmite share of her husband’s debts as well as gwen definite share of his 
assets—Arrangement to that effect, voliniary—Effect. 

Prina facie when an arrangement 1s come to by which a step-mother 
receives a sum for maintenance from her step-son, the presumption is that 
an absolute interest is not intended to be conferred upon her. But where 
by the arrangement she is made in point of fact responsible for a definite 


ee _.—0VXKwh h.rlO.U 
*P C Appeal No. 162 of 1924. 10th February, 1927, 


Muthiah 
Chettlar 


v. 
Loka Singh. 


Ramesam, J. 


P.G 


— e 


Saheb Rai 
v. 
Sha fig 
Ahmad. 


Loid Shaw. 


508 THE MADRAS LAW JOURNAL REPORTS, [ VoL. 


share of her husband’s debts as well as being made entitled to a definite 
share of her husband’s assets, and the arrangement is the result of a 
transaction of a voluntary nature entered into by the step-son and the 
step-mother with considerations pro and contra, that presumption is rebut- 
ted and she must be held to take an absolute interest. 


Appeal (No. 162 of 1924) from a decree of the High 
Court, Allahabad, dated 13th November, 1922. 
Sir G. Lowndes, K. C. and E. B. Ratkes for appellants. 
A. M. Dunne, K. C. and B. Dube for respondents. 
10th February, 1927. The Judgment of their Lordships 
was delivered by 
Lorp SHAW.—Various questions have been raised in this 
appeal, and having fully heard the argument for the appellants 
on one point, to be alluded to, their Lordships do not think it 
necessary to call on Counsel for the respondents. 
The law appears to their Lordships to be correctly laid down 
by the High Court in the following sentences :— 
“Prima facie when an arrangement of this nature is come to by 
which the stepmother is to receive a sun for maintenance the presump- 


tion would be that in no case could an absolute interest be intended to be 
conferred ;” 


But the Court goes on to say:— 

“But in the present case a presumption of this kind must yield to the 
other evidence which we have before us. We do not see how any theory 
that a grant for maintenance was being made to Mohan Kunwar by her 
step-sons can be reconciled with the fact that the lady was being made 
responsible for a definite share of the debis which had been incurred hy 
her late husband.” 

Théir Lordships fave considered both sides of these pro- 
positions and agree with both, but in regard to the latter they 
have *further considered the exact nature of the transaction 
which is recorded in the deeds, and, as the result of their con- 
sideration, they find that the absolute interest which is in ques- 
tion in this case was created not by way of a transaction as in 
one of the precedents cited referred to, following a decreé of the 
Court, but as the result of a transaction of a voluntary nature 
entered into by the two sons and the step-mother with considera- 
tions pro and contra; and upon the whole their Lordships are of 
opinion that the view taken by the High Court must prevail. 

The lady was made in point of fact responsible for a defi- 
nite share of the debts as well as being made entitled to a definite 
share of the assets of her late husband. That transaction has 
stood, their Lordships are aware, for a very long period of time. 
There Has beén nothing cited to shake the facts which the docu 
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ments record, and the balance of opinion is accordingly in favour 
of allowing a transaction which has in fact (through the fault 
of the appellants) remained so long unchallenged, to stand. 
Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed with costs. 
Solicitors for appellants : Douglas, Grant & Dold. 
Solicitor for respondents : `H. S. L. Polak. 


Appeal dismissed. 


t 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT :—-VISCOUNT DUNEDIN, Lord SHaw, Sir JOHN 
WALLIS AND SIR LANCELOT SANDERSON. 


Srimati Nayan Munjari Dasi Appellani* 
v. 
Khagendra Nath Das and others Respondents. 


Landlord and tenant—Compromise decree between—Construciion—Rei! 
—Increase of—Landlord’s right of—One mcrease only, tenants being 
entttled to hold at that figure ut perpetutty—Prevaiuing rale of rent for lard 
in netghbourhood—Increase according to—Right of. 

A suit instituted in 1895 by the father of the defendants against the 
ist plaintifs deceased husband to have him ordained to execute a perpetual 
lease was compromised. The terms of the compromise were that for the 
seven years from 1896-1903 the tenants (defendant's father and his rce- 
presentatives) should pay a rent of Rs. 4-6-0, and then it continued ag 
follows — . 

“That after the expiry of the aforesaid stipulated penod ending in the 
month of Chaitra 1309 B S., the plaintiff shall possess and enjoy the said 
land on payment of the then proportionate reasonable ground rent. On 
the plaintiff agreeing to pay proportionate ground rent of the said land, the 
‘defendant shall not be able to settle the said land with any other person; 
but if the plaintiff refuses to pay such rent, he shall amicably surrender 
such land; if he fails to do so, then the defendant shall be able to eject 
him from the said land, and the latter (the plaintiff) shall be bound to pay 
to the defendant such damages as he will suffer on account of breach of 
the said agreement.” 

The defendants contended that the true meaning of the clause above 
set out in the compromise decree was to allow one increase only to læ 
made, and that, once such an increase was made, the rent must thereafter 
continue at that figure in perpetuity. 

Heid, overruling the contention and agreeing with the High 
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was binding so long as the tenants were content to pay the prevailing rent 
of such Jand as such prevailing rent might be gathered from what was 
given for land in the neighbourhood. 


Appeal (No. 109 of 1925) from a decree of the High 
Court, Calcutta, dated 15th April, 1924. 

Sir G. Lowndes, K. C. and E. B. Raskes for appellant. 

J. M. Parikh for respondents. 

7th March, 1927. The Judgment of their Lordships was 
delivered by 

Viscount DunEpIN.—This suit is raised by the guardian 
of a female lunatic who is entitled to the property of certain 
lands at Howrah against the occupying tenants thereof. The 
plaintiff alleged that the defendants, now respondents, were te- 
nants at will who had hitherto paid a rent of Rs. 7-8 per men- 
sem. But a notice has been served on them to pay henceforth 
a rent at the rate of Rs. 3 per mensem per cottah. 

The land in extent is, roughly speaking, 22 cottahs, so that 
the rent demanded is Rs. 66, now alleged to be the prevailing rent 
of land in the neighbourhood. In the event of the defend- 
ants not signifying their willingness to do so, the plaintiff holds 
herself entitled to evict them. 

The plaintiff alleged that no answer had been given, and 
craved eviction, but alternatively, if eviction was not granted, 
then a decree declaring that the rent henceforth was to be Rs. 2 
per mensem per cottah. 

The history of the terms of the tenancy are as fcllows:- 

- In 1895 a suit had been instituted by the father of the de- 
fendants against the first plaintiff’s deceased husband to have 
him ordained to execute a perpetual lease. This suit was com- 
promised. The terms of the compromise were that for the 


_ seven years from 1896-1903 the tenants should pay a rent of 


Rs. 46-0, and then it continued as follows:— 

“That after the expiry of the aforesaid stipulated period ending in the 
month of Chaitra 1309 thirteen hundred and nine B S, the plaintiff 
shall possess and enjoy the said land on payment of the then propdrtionate 
reasonable ground rent On the plaintiff agreeing to pay proportionate 
ground rent of the said land, the defendant shall not be able to settle the 
said land with any other person, but if the plaintiff refuses to pay such 
rent, he shall amicably surrender such land; if he fails to do so, then the 
defendant shall be able to eject him from the said land, and the latter (the 
plaintiff) shall be bound to pay to the defendant such damages as he will 
suffer on account of breach of the said agreement. 


In 1903 the rent was accordingly enhanced to Rs. 7-8-0, 
and that Was the rent which was paid as at the date of this suit. 
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The position taken by the defendants, now respondents, in this 
suit was that the true meaning of this clause was to allow one 
increase only to be made, and that having been made in 19u3 
the rent must thereafter continue at that figure in perpetuity. 
Alternatively, they denied that Rs. 3 per mensem per cottah 
was the prevailing rate in the neighbourhood. 

The case was tried in the Court of the Munsif of Howrah. 


That Judge settled certain issues, of which three may be men- 


tioned :— 


What were the terms of the Solenamah in Title Suit No. 46 of 1895 
of the Court of the Second Subordinate Judge, Hooghly? Have tne 
terms of the Solenamah been fulfilled by the defendants? If so, can the 
plaintiff claim any further enhancement of rent or cyectment? 


What ıs the nature of the tenancy of the defendants? Is it cjectable? 
To what relief, if any, 1s the plaintiff entitled? 

One witness on each side was examined. The witness for 
the plaintiff said that the prevailing rent for such land was Rs. 3 
per mensem per cottah and that he had Collector’s papers to 
show this. No cross-examination was had as to these papers. 

The witness for the defence simply denied that this was 
the proper prevailing rate. 

The Munsif held on the fourth issue that the true mean- 
ing of the compromise was that the landlord could enhance the 
rent after the seven years up to the prevailing rent of neighbour- 
ing lands, and that if that was not paid, he could ask for eject- 
ment, but he said he did not consider that there was any proof of 
what the prevailing rent was. Issue 5 had been settled by this 
answer to Issue 4 and on Issue 6 he dismissed the suit. 

Appeal was taken to the District Judge at Howrah. His 
view of the compromise decree was that the tenant might ask 
for one seven-years term at an enhancement of rent, but that 
after that the tenancy was a tenancy at will. He accordingly 
allowed the appeal and decreed khas possession, f.e., he granted 
ejectment. l 


A second appeal was then taken by the defendants to the - 


High Court. That Court restored the judgment of the Mun- 
sif, holding that the meaning of the compromise term was that 
so long as rent was paid at the prevailing rate, the tenants were 
entitled to hold. The question of the rate they dealt with by 
merely saying that the Munsif had found that the rate of Rs. 3 
was not proved. 

Their Lordships afe of opinion that the High Court has put 
the right construction on the compromise decree—that is to say, 
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that the lease is binding so long as the tenants are content to pay 
the prevailing rent of such land as such prevailing rent may be 
gathered from what is given for land in the neighbourhood. They 
could not, however, come to the conclusion that the question of 
what the prevailing rent truly is has been satisfactorily dealt 
with. The Munsif was, they think, too peremptory in decid- 
ing that there was no evidence. The evidence of the plaintiff's 
witness was- quite clear, and he said that he had Collector's 
documents to show that what he was stating was true, and there 
was no cross-examination on the point. 

Their Lordships think it probable that the efforts of the 
pleaders were too much directed to the extreme position 
asserted on either side. 

The parties have shown themselves very reasonable and 
have consented to abide by the determination of a person to be 
appointed by the Court. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed and the case remitted to the 
High Court for them to appoint an independent person to fix 
what is the prevailing rent in the neighbourhood and report, 
and on that report being received the High Court will pronounce 
a decree accordingly—that is to say, if the defendants are will- 
ing to pay they shall continue as tenants, but if not, eviction 
shall be granted. No parties shall have costs either before the 
Board or in the Courts below, and any costs already paid must 
be returned. 

Solicitors for appellant : Watkins & Hunter. 

Solicitors for respondents : Dommel & Johnson. 

l Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Patinhare Koonthilot Mayankutti ... Appelani* (Defendant) 


U. 
Kaneelandyil Parkum Thavath Kanhayi 
Biyyathumma and another ... Respondents (Petitioner 


and Respondent). 
Chui Procedure Code, S. 47—Order beiween parties to swit and ta a 
matter relatng to execution—A ppealability—O. 22, R 10—Apphicability to 
post decree proceedings—Improvements—Compensaiton for, awarded by 
decree—Rtphi to—Person settling with person entitled io such compensation 
—Righi of. 


tA. A. A. O. Nos. 55 and 56 of 1925. ` 8th February, 1927. 
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The respondent. who held a paramba on a mortgage, sued her tenant, 
the appellant, in eyectment and obtained a decree for possession upon pay- 
meut of Rs. 835 for improvements. She deposited that sum 
\lcanwhile both the respondent and the appellant were 
sued by the melcharthdar, and a decree was obtained for possession upon 
payment of a sum of Rs. 1,200 ın respect of the same improvements. As 
the respondent had already settled with the appellant by the deposit of 
Rs, 835, she applied (a) to have it recorded that she had stepped mlo 
the appellant's shoes in respect of the improvements, and (b) for pay- 
ment to her of the Rs. 1200. The Munsif rejected her application. 


Held, that as both the appellant and the respondent were parties to 
ihe suit, and the matters arose in execution, the order might be deemed to 
have been passed under S. 47, C. P. Code, and that an appeal and a second 
appeal lay from it. 


Held frrther that as the respondent had settled with the appellant 
by the time the decrec in the melcharthdar’s suit was passed, and had, by 
so doing, acquired every interest which the appellant had possessed, the 
improvements had become hers, and she was entitled to receive payment 
for them, whatever the amount of that payment turned out to be. 


O. 22, R. 10 of Civil Procedure Core is inapplicable to post decree 
proceedings. 

Appeal against the orders of the District Court of North 
Malabar in C. M. A. No. 12 of 1924 and in A. S. No. 203 
of 1924 respectively preferred.against the orders of the Court 
of the Additional District Munsif of Badagara in R. E. A. 
No. 967 of 1923 in O. S. No. 254 of 1922-and R. E. A. 
No. 1155 of 1923 in O. S. No. 254 of 1922. 


V. P. Karunakaran Nambiar for appellant. 
P. S. Narayanaswami Atyar for respondents. 


The Court delivered the following 


JUDGMENT :—These are second appeals from the orders pass- 
ed by the Additional District Munsif of Badagara in execution of 
the decree in O. S. No. 254 of 1922 on his file. The respond- 
ent who held a paramba upon a mortgage sued her tenant, the 
appellant, in ejectment in O. S. No. 202 of 1921 and obtain- 
ed a decree for possession upon payment of Rs. 835 for im- 
provements. She deposited that sum on 11th October, 1923. 
Meanwhile both the respondent and the appellant were sued by 
the melcharthdar in the suit first named above, and a decree 
was obtained on 21st November, 1922 for possession upon 
payment of a sum of Rs. 1,200 in respect of the same improve- 
ments. The difference was due to the adoption of differ- 
ent methods of estimating the value of some of the trees. As 
the respondent had already settled with the appellant by the 
deposit of Rs. 835, she applied (a) to have if recofded that 
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she had stepped into the appellant’s shoes in respect of the 
improvements, and (b) for payment to her of the Rs. 1,200. 
The Additional District Munsif rejected these applications, 
and it is against their allowance by the District Judge that 
these further appeals are preferred. 


The respondent raises the preliminary objection that no 
such appeals lie. That would be true if the District Munsif 
passed his orders under O. 22, R. 10, Civil Procedure 
Code and the question arises whether that rule applies to pro- 
ceedings in execution. The learned District Judge has an- 
swered this question affirmatively following certain views 
expressed in Muthiah Chettiar v. Lodd Govinddoss Krishna- 
doss (1). That was a Letters Patent Appeal heard by thrce 
learned Judges. Two (Wallis, C. J., and Spencer, J.) ex- 
pressed the opinion that the rule did apply to orders in execu- 
tion, whereas the third (Kumaraswami Sastri, J.) was of a 
contrary opinion. The decision of the case, however, it was 
found, could be rested upon other grounds. In an earlier 
case, Sttaramaswams v. Lakshmi Narasimha (2), Seshagiri 
Aiyar and Napier, JJ., held that proceedings after the termina- 
tion of the suit are not governed by the rule; but as the learned 
District Judge points out, that decision was with strict refer- 
ence to the right of a successor in interest to carry on an 
appeal, and to such circumstances, the words “during the 
pendency of a suit” were, it was held, inapplicable. Whether 
they would have any better application where the suit, strictly 
so-called, has been closed by a decree, and the only matter 
which could be described as pending is an unsatisfied decree, 
appears to me almost equally open to question. In the 
most recent case brought to my notice, Srinivasa Atyangar v. 
Pratapa Simha Rajah Saheb (3), Devadoss and Waller, JJ., 
have decided that the rule will not apply to post decree proceed- 
ings. I propose to follow this decision for the purposes of 
this case. Since both the parties to these appeals were parties 
also to the suit, and the matters arose in execution, it appears 
to me that the orders may be deemed to have been passed under 
S. 47, Civil Procedure Code, and therefore that appeals from 
the learned District Judge’s orders are competent. 


On the merits, I think that the District Judge was clearly 
right. The learned vakil who represents the appellant can- 


1. (1921) I L R44 M 919. 41 ML J 316. 
2. (1017) IL R 41 M 510. 3. (1925) 49 M L J 704. 
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not but accept the statement of the position contained in para- 
graph 2 of the judgment, viz.: 

“When a person who holds a decree which entitles him io recover 
possession of property on payment of the value of the improvements on ıt, 
deposits the value put on the improvements by the decree and takes posses- 
sion of the property in execution of the decree, he becomes the owner of 
the improvements, and the person entitled to receive their value from ang 
one who subsequently desires to take possession. The tenant once he 
has received the value set on his improvements by the decree and haa 
given up possession has no further interest in the improvements.” 


The further argument addressed to me, and which found 
-acceptance with the District Munsif is that it is inequitable that 
the respondent, who made none of the improvements, should 
have profited by the circumstance that they were valued more 
highly in the second suit than in the first. It may perhaps be 
a somewhat hard casc, aliitwugh it nugui very well have hap- 
pened, so far as appears, that the second estimate fell short of, 
instead of exceeding, the first. The fact remains, however, 
that the respondent had settled with the appellant by the time 
the decree in O. S. No. 254 was passed, and had, by so doing, 
acquired every interest which the appellant had possessed. The 
improvements had become hers, and she was entitled to receive 
payment for them, whatever the amount of that payment turn- 
ed out to be. 
I dismiss the appeals with one set of costs. 


Pon Sige Va Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mr. JUSTICE WALLACE. 


Maniappa Udayan and others ...  Appellants* (Defts.) 
v. 
Sabapathi Asari and another ... Respondents (Plawittffs). 


Inam—Land or assessment—Resumption—Order by Collector —E f eci— 
Revenue Board’s Standing Orders, O 55 (2) and (3)—Restumption by 
Governmént—Grant of patta to another—Effect 


The plaintiff sued for recovery of the plaint property, basing his claim 
on long possession and prescriptive title. The property was originally a 
service inam and the inam was resumed by the Government by the follow- 
ing order of the Collector “the resumed fields will be fully assessed anil 
the assessment.... paid ... to Urali Asari (that is, the father of the second 
plaintiff) the senior memher of the working incumbents e..... elyan patta 


*S, A, No, 825 of 1924, 16th February, 1927, 
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should issue in the name of the occupancy owner,” and subsequently 
patta was issued to the defendant. 


Held (1) that the fact that the order was passed by the Collector did 
not show that the inam was of the assessment only, and not of the land, 
hut that the order must be taken to have been passed under O. 55 (2), 

(2) that, by the resumption of the land, the Government had the 
right to instal whom it pleased in the occupancy nght of the land and when 
it granted patla to the defendant the plaintiff's claim to the land based on 
long possession but short of the prescriptive period of 60 years againsi 
Government on that date was put an end to 

The meaning of O. 55 (3) of the Revenue Board’s Standing Orders 
is that in ordinary cases the Collector shall assume that the working in- 
cumbent is entiiled only to the assessment, and that, only if he thinks that 
the working incumbent ought to have the land also, thus ousting the 
persons in occupation, he shall report to the Board of Revenue for orderr. 
That is, in a case of inam land, the Collector can resume it and grant the 
assessment to the working incumbent and the land to the persons in occu- 
pation; but if he wishes to oust the persons in occupation and put in the 
working incumbent he must report the case to the Board of Revenue. 


Second Appeal against the decree of the District Court of 
South Arcot at Cuddalore in A. S. No. 98 of 1923 preferred 
against the decree of the District Munsif of Kallakurichi in 
O. S. No. 520 of 1922. 

T. M. Krishnaswami Atyar for appellants; 

A. C. Sampath Aiyangar for respondents. | 

The Court delivered the following l 

Jupement :—The original suit was for recovery of the 
plaint property, survey field No. 12|1 measuring about 24 acres. 
The plaintiffs claim was by virtue of a long possession and 
prescriptive title, the defendants claim in virtue of a patta issu- 
ed by Government. Either the land or the assessment of the 
land constituted a blacksmith inam, but neither the plaintils 
nor the defendants belong to the family of the original holders 
of the inam. On a decision as to which conshinated the inam 
rests the decision of the case. 

The first Court recorded a finding that the inam consisted 
of the assessment only. The Lower Appellate Court accept- 
ed that finding in one part of its judgment, paragraph 4, and in 
another part, paragraph 3, remarked that ‘that the land formed 
part of the blacksmith inam cannot be denied.’ It is argued 
that in the latter sentence the Lower Appellate Court is using 
language loosely, but I am not able to accept that argument. The 
whole of the discussion in paragraph 3 of its judgment is with 
reference ‘to poSsession and enjoyment of the land and the con- 
clusion is that plaintiffs and their predecessors were in posses- 
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sion and enjoyment of the land for over 12 years prior to suit, 
having been let into possession because they were doing black- 
smith’s service for the village so that the enjoyment of the land 
was by way of remuneration for the service. The reasonable 
deduction from such a letting into possession would be that the 
land itself was the inam. ‘The findings of the Lower Appel- 
late Court therefore present some inconsistency on the vital 


point. 


issue on evidence, but ignoring the evidence about it have decid- 
ed it on a pure surmise drawn from a consideration of the 
Board’s Standing Orders. The Lower Appellate Court simply 
accepts the argument of the trial Court on this point. The 
trial Court’s argument is contained in paragraph 15 of the 
judgment, and it merely amounts to this, that since the Board's 
Standing Orders lay down that when Government proposes to 
resume land which is an inam the order shall be passed not by 
the Collector but by the Board of Revenue, and that since in this 
case the Collector passed the order, it must be taken that the 
Government did not ‘intend to and did not rè- 
sume the land. The order of resumption is 


Exhibit V, dated 23rd July, 1919. It is by the Colec- ’ 


tor and directs that “the resumed fields will be fully assessed 
and the assessment ...... paid...... to Urali Asari (that is, 
the father of the 2nd plaintiff), the senior member of the work- 
ing incumbents,” and that “Tyan patta should issue in the names 
of the occupancy owners”. I think the Lower Courts have 
misunderstood the Board’s Standing Orders by confining their 
attention to sub-section (3) of O. 55 without considering the sub- 
section (2). The latter lays down that in a case of inam land be- 
ing resumed, the Collector has first to resume the land and then 
may adopt one of the two alternatives, either to direct the assess- 
ment to be credited to general revenues or direct that it be paid 
to the working incumbent. The latter procedure is exactly 
that which has been adopted in Exhibit V as I read it, and it 
appears to me clear that the order Exhibit V was passed under 
this section. It is true that sub-section (3) does set out what is 
contained in paragraph 15 of the trial Court’s judgment; but 
it obviously means that in ordinary cases the Collector shall 
assume that the working incumbent is entitled only to the assess- 
ment, and that only if he thinks the working incumbent ought 
to have the land also, thus ousting the persons in ‘occuphtion, he 
shall report toʻthe Board of Revenue for orders. That is, in a 


It is argued that the Lower Courts have not decided this 
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case of inam land the Collector can resume it and grant the 
assessment to the working incumbent and the land to the per- 
sons in occupation; but if he wishes to oust the persona in occu- 
pation and put in the working incumbent he must report the 
case to the Board. It is obvious from Ex. V that the Collector 
adopted the former procedure as set out in sub-section (2). He 
gave the assessment to the working incumbent and issued inam 
patta to the occupancy owners and it appears in fact from 
Exhibit IV (a) that the patta was issued to the defendants as - 
occupancy owners. It appears to me therefore a clear case of _ 
resumption of the land and not merely of the assessment and 
that the Lower Courts have committed a grave error of fact in 
this respect. 

This view is strengthened by a consideration of the fact 
that both the plaintiffs’ witnesses agree that the land is the inam. 
The Ist plaintiff as P. W. 1 himself says: “The suit 
land was originally blacksmith Maniyam.... Urali Asari was 
performing the blacksmith work in the village and as such was 
in enjoyment of the suit land” and in cross-examination he said: 
“The blacksmith Maniyam consisted of th cawnie of nanja 
and 2} acres of punja”. His evidence is in substance repeated 


‘by P. W. 2, 1st defendant as D. W. 1 and D. W.s 2 and 3. 


It is significant also that in a suit in 1912 (the judgment is filed 
as Exhibit C), before the date of resumption, against Urali 
Asari and the Ist plaintiff by the present 1st defendant, the pre- 
sent plaintiff definitely contended that the Civil Court had no 
jurisdiction because the suit land was unenfranchised blacksmith 
inam land and raised a definite issue on that point, claiming 
ancestral mirasi right of doing blacksmith service in the village. 
The plaintiffs in argument here have sought to explain away 
that plea as having some reference to the Pensions Act (XXIII 
of 1871), but I do not see how that affects the categorical nature 
of the statement that the suit land was inam land. No 
doubt now the plaintiffs change their song and in paragraph 7 
of the plaint say that the teerwa on the suit property was origi- 
nally the remuneration for the blacksmith miras; but then they 
also say in the plaint that the suit property was for over 70 years 
in the exclusive possession of the plaintiffs’ family. Now the 
finding of the first Court is and it appears to be perfectly correct 
that Urali Asari did not come into possession of the land until 
the death of Annamalai Asari, the last representative of the origi- 
nal black’smith’s family, with whom the plaintiffs had no connec- 
tion, and that the villagers let Urali Asari and his brother, the 
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Ist plaintiff, into possession because they took up the blacksmith 
work. This again strengthens the view that the land and not 
merely the assessment was the remuneration for the service. 
The Lower Courts have ignored all this positive evidence in 
the case and have held merely on an erroneous inference from 
the Board’s Standing Orders and Exhibit V that the land is not 
a remuneration for the service. This fundamental error vitiates 
their findings and I am not able therefore to accept these And- 
ings.- I find in reversal of these findings that the suit inam 
consisted of the land and that it was the land which was 
resumed by the Collector under Ex. V. 


That being so, Government had by the resumption the 
right to instal whom it pleased in the occupancy right of the 
land, and a grant of patta to the defendants followed. That 
prima facte put an end to any claim which the plaintiffs had to 
the occupancy right in the land. The Government at the time 
of resumption ousted them and entered into possession; any 
prescriptive title which they may have acquired before the date 
short of a prescriptive title against Government will not avail 
them to defeat the right of a party who has been granted patta 
by Government in pursuance of Government’s right to confer 
the land on resumption on whom it pleases. 


This has been laid down by this High Court in several 
cases by Phillips and Odgers, JJ., in Ramakrishnayya v. Pitch- 


ayya (1), by Devadoss, J., in Venkata Rao v. Manga Rao (2), 


by Odgers, J. in S. A. Nos. 287 and 288 of 1921 
and myself in Gourtkaniam v. Ramamurthy (3) which was 
confirmed on Letters Patent Appeal. The plaintiffs refer me 
to Gunga Gobind Mundul v. The Collector of the Twenty-four 
Pergunnahs (4), but I do not find that case in point as there it 
was held that Government had no right to the land but only a 
right to the assessment; nor was it in a case in which Govern- 
ment had exercised its undoubted right to resume a service inam. 
Plaintiffs have also pointed out that in S. A. No. 1171 of 1922 
in this Court the correctness of a portion of my view in Gouri- 
kantam v. Ramamurthy (3) was doubted. But even in that 
judgment in the order of reference by Ramesam, J., he lays down 
that the Privy Council have now held that enfranchisement con- 
stitute a fresh grant and that if the Crown takes physical posses- 
sion and hands it over toa grantee, a long prior possession by a 


1. (1925) M W N-480. 2. (1925) M W N 808. 
3. (1924) 46 M L J 482. 4. (1867) 11 M°I A 345. 
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previous occupant short of 60 years will not avail, and the 
same view was adopted in the judgment itself. Now here 
there is no doubt, since it is part of the plaintiffs’ own case and 
has been found by the Trial Court and almost goes without say- 
ing from the action of the Tahsildar who, in obedience to the 


Collector’s order to issue patta to the occupancy owners, issued 
“patta to the defendants, that plaintiffs’ possession had come to 


an end before or about the time of the resumption, and that the 
defendants did get into possession in pursuance of the patta 
issued to them on the resumption. So this judgment also does 
not avail the plaintiffs. 

Plaintiffs have not contended that ey perfected a prescript- 
ive title against Government prior to the resumption, nor could 
they maintain that in face of the finding that they got into pos- 
session only on the death of Annamalai Asari some 30 years ago. 

I must therefore hold that the plaintiffs have no right to 
eject the defendants. I reverse the decision of the Lower 
Courts and dismiss the plaintiffs’ suit with costs in all Courts. 

N. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
Justice MapHavan NAR. l 


Kolluri Lakshminarayana ... Appellant® (Defendant) 
v. 
Kambhampati Lakshmipathi 
and another seas Respondents (Planiffs). 


Linutation Act, S. 15—Pronote by defendant to plainisf’s father—Sui by 
paintis father’s sister on the note on ground that she was entitled to the 
ar.ount—Decree by first Court—Reversal by Appellate Court—Renewal of 
promote by another pronote—Stui om renewed promote by plamtif—Canse 
of action if suspended during pendency of the prior Istigation 


The defendant executed a promissory note on 3rd April, 1914 in favour 
of the plaintiffs father. He executed another promissory note on 4th Feb- 
1uary, 1917 in renewal of the pror note. The plaintiff's father’s sister 
fled a suit in 1917 on the promigsory note dated 3rd April, 1914 alleging 
that the note had been nominally taken in plaintiff's father’s name with her 
money and that she was entitled to the amount due on it. The District 
Munsif passed a decree in her favour in 1919 declaring her right and 
directing the present plamtiffs who were the 2nd and 3rd defendants in 


that suit to endorse the promissory note in her favour. There was an 


appeal and the Subordinate Judge on the 13th October, 1919 reversed the 
ee 


-€5.°A. No. 770 of 1924. | 31st March, 1927. 
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decision of the District, Munsif and dismissed the suit. On the 26th 
June, 1919 the defendant acknowledged his liability in respect of the re- 
newed promissory note On llth October, 1922 the present suit was 
brought on the renewed promissory note dated 4th February, 1917. 

Held, that the effect of the decision of the District Munsif in the 
pnor suit by the plaintift’s father’s sister was that the plaintiffs in the 
present suit who were defendants 2 and 3 ın that suit had no right to re- 
cover the money due on the first promissory note and the decision was in 
substance one which prevented the plaintiffs from filing a suit, and that 
therefore the present suit was not barred by limitation. 

Second Appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of Cocanada in Appeal Suit No. 56 
of 1923 preferred against the decree of the Court of the Dis- 
trict Munsif of Peddapur in O. S. No. 411 of 1922. 

P. Somasundaram for appellant. 

G. Lakshmonna for respondents. 

The Court delivered the following 

JupGMENT :—Defendant is the appellant. The suit was 
on a promissory note dated the 4th of February, 1917 which 
was executed in renewal of a prior promissory note dated the 
3rd of April, 1914, executed by the defendant in favour of the 
plaintiffs father. The present suit was filed on the 11th of 
October, 1922. The plaintiffs father’s sister filed O. S. No. 205 
of 1917 on the promissory note dated the 3rd of April 1914. 
Her case was that the note was nominally taken in plaintiffs’ 
father’s name, with her money and that she is entitled to the 
amount due on the promissory note. The District Munsif 
passed a decree in her favour in 1919. The decree declared 
her right and directed the present plaintiffs who were the 2nd 
and 3rd defendants in that suit to endorse the promissory note 
in her favour. There was an appeal and the Subordinate 
Judge on the 13th of October, 1919 reversed the decision of 
the District Munsif and dismissed the plaintiffs’ suit. Both 
the present plaintiffs and the defendant were parties to O. S. 
No. 205 of 1917. On the 26th of June, 1919: the Ist defend- 
ant in O.. S. No. 205 of 1917 who is the appellant here filed a 
petition Ex. D where he has acknowledged his liability in res- 
pect of the renewed promissory note. He also acknowledged 
his liability in his written statement in that suit. The District 
Munsif held that the present suit was barred by limitation but 
the Subordinate Judge reversed the decree. 

The only question argued before us is whether the present 
suit is barred by limitation. It is argued by Mr. Soma- 
sundaram for the appellant that there is no acknowledgment in 


R466 
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Ex. D, that S. 15 can have no application and that owing to 
the renewal of the promissory note of the 3rd of April, 1914 
on the 4th of February, 1917 there was nothing to prevent the 
plaintiffs from filing a suit on the renewed promissory note 
which was not the subject-matter of the previous suit. It is 
contended by Mr. Lakshmanna that so far as the second note 
is concerned, as it is only a renewal of the first note, there is no 
fresh consideration, that the right to recover the money on the 
second note would simply follow the result of the adjudication 
in O. S. No. 205 of 1917, that by virtue of S. 19 the acknow- 
ledgment in Ex. D gives a fresh starting point for limitation 
from the 26th of June 1919, and the plaintiffs. will be in time 
till the 26th of June, 1922, that in the previous suit the parties 
were bona fide litigating their title as regards the amount due 
on the first promissory note, that from the date of that suit till 
the reversal of the decree by the Subordinate Judge on the 13th 
of October 1919, the plaintiffs could not file a suit on the second 
promissory note and that if that period is excluded, they will 
be in time. 


It is clear that if S. 15 applies, the suit would be in time. 
We are of opinion that the-effect of the decision of the District 
Munsif in O. S. No. 205 of 1917 was that the present plain- 
tiffs had no right to recover the money due on the first promis- 
sory note and as they were directed to endorse that note to the 
plaintiff in that suit it is difficult to see how they could, when 
that decree was enforced, claim any money on the renewed pro- 
missory note till the decision of the District Munsif was revers- 
ed in appeal. The fact that they were defendants in that suit 
makes no difference. The question is whether the order or 
decree in a previous litigation between the same parties is in 
substance one which prevents a party from filing a suit or execut- 
ing a decree. 

In Pandey Satdeo Narayan v`. Srimatt Radhey Kura (1) 
the question was whether an order staying execution on security 
being given will in cases where a person is. unable to give security 
bring the case within S. 15 of the Limitation Act. Sir Daw- 
son Miller, C. J., held that it would and observed:— 


“In my opinion it is essential to look at the real effect of the order 
and not merely at the form. The effect in the present case was undoubt- 
edly to stay the execution of the decree unless a condition impossihle of 
performance were complied with by the decree-holder.” 


e oe 1. (1919) 5 Pat. È J 39, 
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In Satish Mohini Debya v. Pabna Bank, Lid. (2) the 
learned Judges Fletcher and Sir Syed Shamsul Huda, JJ., 
looked into the substance of the order and not the mere form 
and held that so long as the decree could not be executed till 
another litigation was disposed of, S. 15 applied. 

Applying that principle to the facts of the present case we 
think that the suit is not barred by limitation. 

It is unnecessary to consider the other question raised by 
Mr. Lakshmanna as to whether the payment into Court of the 
amount of the decree in the previous litigation discharged the 
decree under the provisions of O. 21, R. 2, C. P. Code and 
gave the present plaintiffs a fresh oie of action when the 
decree of the District Munsif was set aside by the Subordinate 
Judge on the 13th of October, 1919. 

In the result the second appeal fails and is dismissed with 
costs. : i 


N. S. Appeal dismissed.. 
W 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE CURGENVEN. 
Muhammad Amirkhan 


and others TF Petitioners* ( Counter-peirs.) 
U. 
Mahalingam Pillai and 
others .. Respondents (Petitioners) . 


Criminal Procedure Code, S. 147—“Land” —Public street if included in 
-Order under S 147—Form of 


The expression “land or water’ , as used in S. 147 of the Code of Cr 
minal Procedure, is not confined to private property, though it is so confined 
m Sub-section (1) of S. 145 

, Where the question was whether the Hindu community were entitled 
to use a public street, such uscr being resisted by the Muhammadans who 
lived in that locality, 

Held, that S. 147, Criminal Procedure Code, had application to ; such 
A case. 

Where, in a case in which aM was found both generally that the Hindus 
used a public street and particularly that they had taken a particular pro- 
cession during the previous season, 

Held, that an order allowing them to pass through the street with the 
procession in question, and prohibibng the Muhammadans from interfering 
in any manner with the use of the Hindus of the street, was legally compe- 
tent under S. 147. 


_ *Cr R C No. 890 of 1926. ; 26th April, 1927. 
(Cr. R. P. No. 771 of 1926) . °. e 


2. (1918) 471 C907, j. 


Muhammad 
Amirkhan 


v. 
Mahalingam 
Pillai. 
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, Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to .revise the order 
dated the 22nd October, 1926 of the Court of the District 
Magistrate of Ramnad in C. M. P. No. 88 of 1926 (Mis. 
Case No. 32 of 1926 on the file of the Court of the Sub-divi- 
sional Magistrate of Ramnad). - 

F. S. Vas for petitioners. 
The Public Prosecutor for the Crown. 
- V. L. Ethraj and P. Somasundaram for respondents. 

. `- The Court made the following 

_ ORDER :—This is a Criminal Revision Petition arising out of 
proceedings taken under S. 147 of the Code of-Criminal Pro- 
cedure in which the question which arose was whether the Hindu 
community were entitled to use a certain street, such user being 
resisted by the Muhammadans who live in that locality. The 
learned Sub-divisional Magistrate found that the street was a 
public one, and the first question raised is whether S. 147 of the 
Code of Criminal Procedure has application in such  circuni- 
stances. There is very little case-law upon this subject. In 
Kolandat Nayakan v. Karabudda Savudri (1), which was under 
the old Code, application of the corresponding section was con- 
sidered to be open to question. In Sudalaimuthu Chettiar v. 
Enan Samban (2) and Karuppanna Goundan v. Kandaswami 
Goundan (3), on the’ other hand, it was held that there was 
nothing in the language of the section which precluded its appli- 
cation to similar circumstances. In re Narayana (4) 
related to S. 532 of the Code of 1872, which was 
drafted in quite different terms, and the decision therefore 
affords no guide. I do not find anything in the section as now 
amended by the Code of 1923 to render the two decisions which 
I have referred to inapplicable. The Magistrate has to satisfy 
himself that there exists “a dispute likely to cause a breach of 
the peace regarding any alleged right to user of any land or 
water as explained in S. 145, sub-section (2) whether. such 
right is claimed as easement or otherwise.” Sub-section (2) of 
S. 145 merely lays down that the expression “land or water” 
includes buildings, markets, fisheries, crops or other produce 
of land and rents or profits of any such property. That does 
not in my view make the expression “land or water,” as used 
in S. 147, necessarily refer only to private property though of 
© L (1896) 6M LJ 193. 2. (1915) 1 C37. 

 (19f4) 2 M L J233, 4. (183)ILRIM4. 
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. course it does necessarily so refer in sub-section (1) of S. 145. 
The learned Counsel for the petitioners has advanced certain 
other arguments with the design of showing that the section 
is not appropriately worded for such a case as this, but after 
giving them due weight I do not feel disposed to differ from 
the view that has previously been taken by this Court. I think 
therefore that the Sub-divisional Magistrate was not wrong in 
having recourse to this section. 


It is then said that he did not satisfy himself that a breach 
of the peace was threatened, but, I think, it is clear from several 


passages in his order that he had this probable risk in view. 


throughout, and although at one stage the parties entered into 
a compromise yet the Hindus immediately resiled from it and 
that circumstance certainly does not show that the danger of 
such a breach was absent. The actual directions, which the 
Court gave, are contained in paragraphs 23 and 24 of its order 
where the Magistrate says that the Hindus must be allowed to 
pass through the street with Mulapari, which refers to the 
particular case of the procession which they wished to take 
and, more generally in paragraph 24, that the Muhammadans 
are prohibited from interfering in any manner with the use of 
the Hindus of the street. It appears to me that this is “an 
order which can be legally passed under S. 147. That section 
contains a proviso that the right asserted must have been pre- 
viously exercised, and the Court appears to me to have found 
both generally that the Hindus used thé street and particularly 
that they had taken the procession during the previous season. 
The order seems to me to amount to no more than a finding 
that the street is a public one and a declaration of the ordinary 
legal rights of the Hindus as members of the public. This 
order was taken up in revision to the District Magistrate and 
he refused to interfere with it. I agree with his view and 
accordingly dismiss this petition. 


A. S. V. Petition dismissed. 


Muhammad 
Amirkhan 
* v. 
Mahalingam 
Pilla 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i 


PRESENT :—MR. JUSTICE CURGENVEN. 


Suppan Chetti and others EE Petitioners* (Accused). 


Village Magistrate acting without a Punchayat—Crtminal case—Imopri- 
sonment—Sentence of—Legality—Regidation Il of 1816—S 10—-Effect— 
Iriprisonment ın vilage comimon—Legality of—Ridles ordmary telating to— 
Conduct of criminal cases—Inapplicability to proceedings under Regulation 
II of 1816. 


Act I of 1899 as amended by Act II of 1920 is inapplicable to the con- 
duct of criminal cases by Village Munsifs or Village Magistrates sitting 
without a Panchayat. Regulation II of 1816 is the enactment applicable 
to such a case, and under it a Village Magistrate has power to inflict impri- 
sonment. Under that Regulation the imprsonment muat be either in the 
village choultry or nowhere at all, and a sentence of imprisonment in the 
village common, because there ıs no village choultry available, is illegal. 

A Court acting in accordance with Regulation II of 1816 is not required 
to! adopt the ordinary rules relating to conduct of criminal cases, so long 
as it observes the fundamental dictates of justice, equity and good con- 
science. It the Village Magistrate refused to allow the accused to put any 
questions there might be ground for interference. 


_ Petition under S. 107 of the Government of India Act 
praying the High Court to revise the judgment of the Court of 
the Village Magistrate, Panrimalai, Dindigul, in Case No. 4 of 
1926. 

S. Nagaraja Aiyar for petitioners. 
The Public Prosecutor for the Crown. 
The Court made the following 

`- ORDER :—The petitioners in this case were convicted by 
the Village Magistrate of Panrimalai, Dindigul Taluk, of an 
offence of assault and were sentenced to simple imprisonment 
in the village common from 1 P: m. to 3 P. |. on the date on 
which the conviction was passed. The first point raised is 
that -a Village Magistrate proceeds under Act I of 1899 as 
amended by Act II of 1920, and S. 76 of that Act gives power 
to fine but not to imprison. S. 76, however, relates only to 
the procedure of a Panchayat Court and it is clear-from S. 75 
that a Village Court may be either a Panchayat Court or the 
Court of a Village Munsif, S. 7 enabling the Collector in 
villages where there are no Panchayat Courts to appoint 
Village Munsifs for this purpose. So far as I have been 
shown, the Act contains no provision for the conduct of crimi- 
nal cases by Village Munsifs or Village Magistrates sitting with- 

(Cr. R. P. No. 752 of 1926.) 
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out a Panchayat. For this, we have to turn to Regulation II of 
1816, S. 10, which authorises a Village Magistrate to sen- 
tence a person for certain offences to confinement in the village 
choultry for a, period not exceeding 12 hours. It is clear 
therefore that the Court in this case had power to inflict ` im- 
prisonment in the village choultry. The order, however, 
shows that the imprisonment was made in the village common, 
presumably because there was no village choultry available. 
As has been held in Im re Ponnusami Pillai (1) 
such a sentence of imprisonment is illegal and it must 
be either in the choultry or nowhere at all. F ollowing that 
decision I must set aside the sentence. In the circumstances 


I do not consider it necessary to pass any sentence in 
substitution. 


The only other point urged has to do with the procedure of 
the Village Magistrate in trying the case. There isa record 
of the statements of the witnesses, and so far as can be gathered 
irom them they were not cross-examined by the accused. In the 
first place it is mot. clear that the record is c¢omplete, and 
secondly, a Village Magistrate acting under the Regulation is 
not required to do more than conduct a verbal examination and 
to record his decision. It is entirely contrary to the spirit of 
the Regulation that a Court acting in accordance with it should 
be required to adopt the ordinary rules relating to conduct- of 
criminal cases, so long as it observes the fundamental dictates 
of justice, equity and good conscience. The learned Public 
Prosecutor has drawn my attention to G. O. No. 283, Judicial, 
dated 25th February 1909, which lays down that the conduct 
of proceedings in Village Courts should be “untrammelled by 
any special procedure, the weight of their authority being 
virtually dependent upon the fact that they sit coran populo, 
and that their verdicts are supported by the common knowledge 
of the villagers”. With this expression of opinion I find my- 
self in complete agreement and it was certainly never intended 
that the procedure of a Village Magistrate should be open to 
such criticisms as would be appropriate in the case of higher 
courts. No doubt if the Village Magistrate-had refused to 
allow the accused to put any questions there might be ground for 
interference, but I have not been satisfied that he took such 
a course here. 





1. (1920) 12 L W 638. . £ ° 


Suppan 
Chetd, 
inre. 


Snppan 
Chetti, 


In re.. 


Nachiappa 
Udayan, 


Inre. 
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With the modification indicated above, I dismiss this 
criminal revision petition. 
A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


Nachiappa Udayan alias Venga 
Udayan and others ...  Petsttoners* (Accused 1 to 4). 
Kevision—Criminal part-heard case in Court belot-—Interference with 


— Single trial directed by Court below—Legality of—Question tm revision 
as to. 


‘ The High Court will not, except upon allegations of the gravest depar- 
lure from procedure, interfere in revision with a part-heard criminal 
case and say whether or not the trial Court was exercising its powers rightly 
in holding a single trial. 

Quaere : Whether the High Court will, under any circumstances, inter- 
fere at such a stage in revision ? 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the charge 
framed by the First Class Sub-divisional Magistrate, Salem, in 
C. C. No. 24 of 1926, dated 14th October, 1926, and to direct 
stay of further proceedings therein pending disposal of this 
petition. 

K. S. Jayarama Atyar and S. Nagaraja Aiyar. for 
petitioners. l 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER :—The petitioner wishes this Court to intervene in 
the course of ‘this part-heard case and say that the Trial Court 
is wrong in holding that all the acts imputed to the accused can- 
not (can ?) be brought within a single transaction, as that term 
is'used in S. 239 of the Code of Cri. Procedure. The case is one 
of rioting and other offences, and it can hardly be doubted that 
in such circumstances a single trial and charge may comprehend 
many diverse acts committed over a considerable space of time, 
if there be ground to believe that they were the result of a com- 
mon object.. The objection to this Court endeavouring, in the 
midst of such a trial, to ascertain whether or not the Lower 
Court is exercising its powers rightly in holding a single trial, 
seems to me to be so manifest as scarcely to need stating.. I 
do not go so far as to say that in no circumstances can a High 


a ee ge 
tCr. R C. No. 931 of 1926. 27th April, 1927. 
(Cr. X. P. Ño. 805 of 1926.) 
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Court interfere at such a stage in revision, but I think that the 
learned Judges who respectively decided Kuppu- 
swam Aiyar, In re (1) and Ramanathan Chettiar v. 
Stvarama Subramania Atyar (2), and the former of whom says 
that such power should be exercised with great care, would agrec 
with me that only upon allegations of the gravest departure from 
procedure should this Court take the conduct of a case of this 
description before its termination’ out of the hands of the Trial 
Court. On the materials which the petitioner has made availa- 
ble, I am wholly unable to satisfy myself that such an irregular- 
ity has been committed. There appears to be evidence that the 
four petitioners cut a fence, which, without more, may well have 
constituted the “force or violence” necessary, with other ingre- 
dients, to amount to rioting. [See Samaruddi v. Emperor (3).] 
As to this, of course, I can express no opinion. The only view 
I can take is that in the interests of justice it is necessary for the 
trial to terminate before these questions are investigated; and if 
substance is found in them the petitioners will have a sufficient 
remedy then. The Criminal Revision Petition is dismissed. 


A. S. V. | Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 
Balantrapur Venkatarao ... Petthoner* în all Cr. R. Cs. 


(Complainant in all) 
v. 


Valluri Padmanabha Raju and others ... Respondents in Cr. 
R. C. Nos. 916, 917, 918 and 919 
of 1926 (Accused). 


Copyright Act (UII of 1914), S 7—Infringement of copyright—Prose- 
cution for—Right of author of—Payment of Rs 2 under Act (XX of 1847) 
—Fatlure as regards—Effect—Ss. 5 and 14, proviso of Act (XX of 1847)— 
Effect of—Acquittat—Setitng aside in revision of—Condttions. 


The mere failure of an author to make the payment prescribed hy S.5 
of Act (XX of 1847) does not deprive him of his copyrtght in his book On 
the other hand, the proviso to S 14 of that Act definitely states the contrary. 
It is only the right to sue onder that Act that is prohibited if the registra- 
ton fee has not been paid. The procedure about payment of fees _ pres- 
eribed by Act (XX of 1847) has no place in the present Act (III of 1914), 


*Cr. R. C. Nos. 916 to 919 of 1926. 27th July, 1927. 


(Cr. R. P. Nos. 792 to 795 of 1926). 
1. (1915) IL R 39 M 561 : 28B ML J505. . 
2. (1924) 47 M L J 373, l 3. (1912) I L R 40 C. 367, 
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Inre. 


V enkatarao 


v. 
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Padmanabha 


ju. 
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aud therefore a complaint under S. 7 of the new Act cannot be thrown 
out on the ground that the complainant has not paid the Rs 2 which he 
would have had to pay had “Act 'CXX% of 1847) sull remained in force. 


An acquittal will be set asid#'in revision in a case where the Court 
below has proceeded on a wrong view of the law, and where the matter 1s 
of great importance to the complainant in his position as author of a book, 
which, if the acquittal stands, will be pirated by the accused who will secure 
for himself the gains that ought Jegtimately to go to the complainant. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying, the High Court to revise the judg- 
ments of the Court jof, the Joint Magistrate of Rajahmundry in 
Calendar Cases Nos. 27, 28, 29 and 30 of 1926 respectively. 

Ch. Raghava Rao for petitioner. 

V. Govindarajachari and K. L. Narasimha Rao for 
respondents. tA 

The Public Prosecutor for the Crown. 

The Court delivered the following 

JUDGMENT :—These are petitions presented against orders 
of acquittal of the. counter-petitioners in the matter of offences 
under S. 7 of the Copyright Act (III of 1914) on the ground 
that the Lower Court has erred seriously in its view of the law. 

The facts necessary for the disposal of these cases are 
that the petitioner published in 1906 and 1908 in two parts a 
book of Folklore Stories in Telugu containing in all 64 tales. 
So far as appears, the collection and form of. presentation of 
these tales and the language in which they were told was original. 
In 1914 he published a Second Edition which was to all intents 
and purposes a reprint of the first.»:'- In 1925 the counter-peti- 
tioners published and sold the same ‘sét' of tales in almost the 
same language and order. The-petitioner contended before 
the Lower Court that they had thereby committed offences 
under S. 7 of the Copyright Act, haying infringed his copyright 
book. The counter-petitioners’ defence was that the book pub- 
lished and sold by them was a reprint of a book by one Ranga- 
natha Rao and that they were not aware of the petitioner’s book 
or whether Ranganatha Rao’s book was or was not an infringe- 
ment of the petitioner’s copyright. It was also contended that the 
petitioner had no copyright whatever left in his book, first, be- 
cause it was not original, and second, becayge he had not paid 
the registration fee. I 

Now on the first point that Court has not come to any very 
definite conclusion, but I gather that it was of opinion that the 
petitioner's book was an‘original compilation and therefore 
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prima facte it was a work in which the petitioner possessed 
copyright. On the second point the,Lower Court has agreed 
with the counter-petitioners’-argument, and that finding is 
attacked here. The ground on. which the finding is based is 
that, when the first edition of the work avas published, the Copy- 
right Act in force was Act XX of 1847, which was to some ex- 
tent modified or enlarged by Act XXV of 1867. Under. the 
latter Act, S. 18, a payment of Rs. 2-Wwas necessary to consti- 
tute entry in the Government Catalogue of Books as entry for 
the purpose of copyright under Act XX of'1847. Under S. & 
of this latter Act the proprietor of a copyright may have his 
book registered in the Registry Book for a sum of Rs. 2 and 
under S. 14 of that Act, “No proprietor of copyright shall 
maintain, under the provisions of this Act, any action or suit at 
law or in equity, or any summary proceéding in respect of in- 
fringement öf such copyright, unless he shall, before commenc- 
ing such action, suit or proceeding, have caused an entry to he 
made in the book of registry : provided always that the omis- 
sioh to make such entry shall not affect the copyright in any 
book, nor the right to sue or proceed in respect of the infringe- 
ment thereof, except the right to sue or proceed in respect of 
the infringement thereof, under the provisions of this Act.” It 
seems perfectly clear from this proviso that it applies only to 
actions taken under the pfovisions of that Act. That Act was re- 
pealed by Act III of 1914, and the present action was not taken 
under the provisions of Act XX of 1847 but.jnder the present 
Act. I am therefore unable to see how the Lower Court kas 
come to the conclusion that the ptesent action is not maihtain- 
able because the petitionez bas not paid the Rs. 2 which he 
would have had to pay had Act XX of 1847 still been iñ force. 

This view is the vieW‘adopted in a case under the English 
Copyright Act reported in Goubaud and another v. Wallaée 
(1). The counter-petitioners referred me to a case Evans and 
another v. Morris (2) but no reasons are set out in the notes in 


that case. In a case E. WS' Savory, Lid. v. The World of Golf, 


Lid.(3) under the allied Fine Arts Copyright Act the view is 
expressed that meré failure to register does not deprive ah artist 
of his copyright. This-appears to me to be a correct ahd reastin- 
able view. The Lower Court seems to think that failure to rake 
the payment deprives petitioner of his’copyright altogether. I 
should be surprised if the Legislature-had laid down any such 


1. (1877) 361, T 704. 2. (1913) WK'® shn 3. (1914) 2 Ch 566. 
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proposition and in fact the proviso to S. 14 of Act XX of 
1847 definitely states the contrary. It is only the right to sue 
under that Act that is prohibited if the registration fee has not 
been paid. 

The Lower Court has therefore proceeded on a fundamen- 
tal misconception of the law. This procedure about payment 
of fees has no place in the present Act, and therefore the only 
question the Lower Court had to consider was whether the 
counter-petitioners had committed an offence under S. 7 of that 
Act. Under that Act the petitioner’s copyright, which, the 
Lower Court prima facte found to exist in him, will still sub- 
sist since it enures at least for his life-time. So the real ques- 
tion for the Lower Court was whether counter-petitioners had 
knowingly made for sale and sold infringing copies. There 
are two points here to be decided, on neither of which has the 
Lower Court given any definite pronouncement; first, whether 
the petitioner’s copyright book has been infringed by the coun- 
ter-petitioners; and secondly, if so, did the counter-petitioners 
infringe it knowingly. The Lower Court’s judgment is vitiat- 
ed throughout by its mistake of law from whjch it concludes 
that petitioner’s copyright no longer subsists and therefore the 
counter-petitioners have not committed any offence. The cases, 
therefore, have not been fairly heard and tried. 

It is urged that there is no sufficient ground for setting 
aside an acquittal. But in a case where the Court has proceed- 


-ed on a wrong view of the law, and where the matter is, as no 


doubt it is, of great importance to the petitioner in his position 
as author of this book, which, if this judgment stands, will be 
pirated by another who will secure for himself the gains that 
ought legitimately to go to the petitioner, I think it necessary 
that there should be a fresh trial. I therefore order a re-trial. 
In this re-trial the matter of confiscating the copies will also be 
re-opened since the whole case is now re-opened. The Lower 
Court in refusing to confiscate these copies has rested its order 
on its erroneous view that the petitioner no longer possessed 
any copyright which, as I have said, cannot be supported. Al 
the four cases are, therefore, directed to be sent back for retrial. 
I reverse the decisions in all the four cases, and direct a re-trial 
hy.the Joint Magistrate of Rajahmundry. 
A. S. V. Re-trial ordered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE OpGerRs AND MR. JUSTICE 
CURGENVEN. 


R. D. K. Venkatalingama Nayanim Bahadur 


Varu, Rajah of Kalahasti ... Appellant® (30th 
Counter-petitioner ) 

V. 
Rao Muni Venkatadri Rao Garu ... Respondent (PIff.). 


Civil Procedure Code (1908), O 21. R 2—Adjusinent of decree— 
Agreement to adiust—Distinction—Agreement to adjust not certified—Valid- 
tiv—Oral agreement modifying decree—Proof of—Permusstbility—Euidence 
Act, S. 92—Applicabutty to decrees and to agreements between decree- 
holder and pudgmeni-debtor—Execiting Couri—Validtty of decree—Juris- 
diction to qwestion—Statuie enacted in public tnterest—Decree passed om 
violation of—Madras Impartible Estates Act, S.6—Debt of deceased 
Zamindar—Decree making estate liable m hands of successor for—Consent 
in writing of Collector—Absence of—Imualidtiy of decree om ground of— 
Jurisdiction of executing Court to consider—Executabiltty of decree in such 
a case. i ; . 


In a case in which a decree was made against the assets of the frst 
defendant in the hands of the 30th defendant and against various others of 
the defendants, making them jointly and severally liable for a certain sum, 
the 30th defendant pleaded in bar of execution an oral agreement between 
him and the decree-holder that the latter would not proceed against the 
former beyond the extent of the estate still in his possession. 


Held, that the agreement did not amount to an adjustment of a portion 
of the decretal amount, but was a mere agreement to adjust, which fell 
short of an adjustment, and, not being certified under O. 21, R. 2, C. P. 
Code, it could not avail the judgment-debtor. 

Held further, that the agreement being an oral one varying the terma 
of the decree, S. 92 of the Evidence Act precluded proof thereof. 

S. 92 of the Evidence Act is not confined to “dispositive” instruments, 
but applies to decrees also and to oral agreements between a decree-holder 
and a judgment-debtor. 

The general rule that an executing Court cannot inquire into the validity of 
the decree does not apply to a case in which the execution of the decrec 
would involve the infraction of a provision of law enacted in the public 
interest. It is the duty of the Court, however and whenever such a consc- 
quence becomes apparent to it, to stay its hand. It is, of course, other- 
wise when the provision of the law 1s designed to protect the interest» 
only of the class of persons to whom the judgment-debtor helongs, so that 
it may be dispensed with without infringing any public right or public 
policy. 

The object of the Madras Imparthle Estates Act of 1904 is the 
preservation of the estates included in the Schedule to it in the hands of 


_ FA. A. O. No. 556 of 1925. 12th April, 1927. 


Odgers, i 
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successive heirs as a measure of public policy. The right of a person to 
reimbursement of arrears of land revenue paid by him on behalf of a 
Zaminddr becomes a debi due to him from the Zamindar within the mean- 
ing of S. 6 of that Act; and for such a debt, the estate cannot. after the 
death of the Zamindar, be proceeded against in the hands of the successor — 
without the consent in writing of the Collector. The fact that a final 
decree making.thé estate liable for such a debt in the hands of the succes- 
sor has been passed without objection or even by consent, in the 
absence of the Collector’s consent in writing, is no bar to the exccuting 
Court holding, ai the instance of the successor, the decree invalid and un- 
ekkculable as against the estate. 
on Appeal against the order of the Court of the Subordinate 
Judge of Chittoor, dated 25th July, 1925 and made in E. P. 
No. 41 of 1924 in O. S. No. 103 of 1916. 

'L. A. Govindaraghava Aiyar and A. Ramachandra Atyar 
for ro 

P. Venkataramana Rao for respondent. 

The Court delivered the following 


JUDGMENTS :—Odgers, J. :—This is an appeal against the 
order of the Subordinate Judge of Chittoor ordering an exécu- 
tion to proceed. The appellant is the 30th deferidant in the 
case. “The 1st defendant died and the 30th défendant was 
brought in as the legal representative of the 1st defendant, the 
Rajah of Kalahasti. The suit was to recover money paid by 
the plaintiff on behalf of the defendants for cess, peishcush, 
etċ. The plaintiff owns two villages in the zamindari and 
obtained a dectee in the suit which makes the defendants jointly 
and severally liable, and not only directs recovery by the sale 
of the assets of the late 1st defendant in the hands of the 30th 
defendant but it is also said that in a portion of the decree, not 
printed, certain villages now held by the 30th defendant are 
ordered to, be sold to satisfy the decree. The first thing to be 
noticed is that there has been no appeal and the reason that is 
given to. us for that is this. 30th defendant wanted to appeal, 
but the<plaintiff assured him orally that proceedings would be 
taken against him only in respect of his proportionate liability. 
Sb'the question has arisen whether this is an adjustment of the 
decree out of Court under O. 21, R. 2, and further whether 
the oral, agreement is inconsistent with the decree. A fur- 
ther- point is raised by Mr. L. A. Govindaraghava Aiyar for 
the appellant, and that is, that under the Impartible Estates Act 
(and it isnot disputed, the estate of the 30th defendant is such 
an estate)” it cannot be sold without the consent of the Collector 
and that the decree in so far as it asks for such a sale is void. 
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The 30th defendant put in a defence in his character as legal 
representative and contended that he was not personally respon- 
sible, that he had succeeded to the impartible estate, that. ‘the 
plaintiff was not entitled to the first charge on the villages in the 
B Schedule or the jodi right of agraharam in C Schedule, that 
the liability of the Ist defendant to the plaintiff for non-pay- 
— ment of peishcush is one which cannot be enforced against this 
defendant or against any portion of the estate of Kalahasti 
which may have devolved on him by succession. The 9th issyjeE 
raises the question which of the defendants, if any, and to whal 
. extent they, are liable, and whether the defendants or any `of 
them are personally liable. The Subordinate Judge found’ that 
the plaintiff was entitled to recover from the 30th defendant 
the decretal amount from the assets of the lst defendant in his 
hands and as the peishcush is the first charge on the zamindari 
the plaintiff was entitled to enforce this charge against the vil- 
lages in the possession of the 30th defendant and on his jodi 
right over the villages in the plaint C Schedule and the villages 
in A, B and D Schedules which have not been separately regis- 
tered and the proportionate peishcush unascertained . ' 


On the matter coming before the Subordinate Judge he 
- decided that it was not a plea of adjustment under O. 21, R. 2 
and that if it were, it would be barred by the limitation of 90 
days. The Subordinate Judge, however, based his finding on 
his view that an agreement of this sort cannot be proved as it is 
not only contrary to the provisions of S. 92 of the Evidence 
Act but against the policy of the Civil Procedure Code. Any 
order for adjustment to be valid must comply with the require- 
ments of O. 21, R. 2; that is to say, the decree-holder must 
certify the adjustment and the same must be recorded by the 
Court. If it has not been certified or recorded as aforesaid, it 
shall not be recognised by any Court executing the decree. Whe- 
ther or not there has been an adjustment here within the mean- 
ing of the rule, it is perfectly clear that it has not been certified 
to the Court. The learned vakil for the appellant urges that 
the case ought to be sent down to the Subordinate Judge to find 
as to the truth or otherwise of the fact of the adjustment. Ad- 
justment is said in Venkataswami v. Kotilingam (1) to be some 
method of settling the decree which is not provided for in the 
decree itself. If the decree-holder can still execute the decree 
in spite of the adjustment, then there has been no adjustment at 
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all. Much stress is laid on the case reported in Debendru 
Narain Sinha v. Sourindra Mohan Sinha (2), a case of the 
Calcutta High Court, and Ananda Priya Batshnavi v. Bijoy 
Krishna Ray (3) simply follows it, where the learned Judges 
held that S. 92 of the Evidence Act does not apply to decrees 
and therefore oral evidence may be admissible in proof of an 
alleged oral agreement between the decree-holder and a judg- 
ment-debtor. This is based on the assumption that the words 
“as between the parties to any such instrument or their represen- 
tatives in interest?” are to be read along with the words “con- 
tract, grant or disposition of property” and also along with the 
words “or any other matter required by law to be reduced ‘to the 
form of a document”. On this assumption the learned Judges pro- 
ceed to hold that the object of the Legislature was to deal with 
only two classes of cases, namely, first, contracts, etc., reduced 
to writing by the act of parties as mentioned in S. 91, and 
secondly, contracts, etc., required by law to be reduced to the 
form of writing; in other words, the expression “any matter 
required by law to be reduced to the form of a document” is 
controlled by the expression “as between the parties to any such 
instrument or their representatives in interest” and has in S. 92 
a much narrower scope than in S. 91. This case though not 
quoted was obviously before two other Judges of the same 
High Court in Ananda Priya Baishnavi v Bijoy Krishna Ray 
(3) and was followed. It is to the same etfect, t.e., that S. 92 
of the Evidence Act only refers to “dispositive” documents, in 
other words, the words “any other matter required by law to 
be reduced to the form of a document are ejusdem generis with 
contracts, grants or dispositions of property’. The case in 
Debendra Narain Sinha v. Sourtndra Mohan Sinha (2) has 
been disapproved by Napier and Krishnan, JJ., in S. A. No. 62 
of 1920. They agree in saying that there is no warrant for 
the narrow construction placed on the material words by the 
Calcutta High Court, and, if I may say’so, I respectfully agree 
with their opinion. In Lachman Das v. Baba Ramnath Kahk- 
kamliwala (4) the judgment-debtor alleged an oral agreement 
and the decree-holder denied such an adjustment taking place. 
Both the Judges held that such an agreement as alleged could 


“not be set up under O. 21, R. 2 as a bar to execution and one 


of the learned Judges, Walsh, J., also held that under S. 92 

of the Evidence Act it could not be set up as it was clearly a 
2. €1914)¢ 24 I C 3l. 3. (1925) 91 I C 705. 

4. (1921) IL R4 A 238, ~ 
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new agreement contradicting or varying . the terms of. the 
original decree. . skar 

Further it. was contended by Mr. Le A T 
Aiyar that under O. 21, R. 2 there must be an actual payment 
‘in order:to be an adjustment-and not a promise. He quotes 
Lodd Govindoss v. Ranıidoss (5) for that proposition where 
the learned Judges held that an adjustment extinguishes the 
decree either in whole or in part and that a transaction by which 
the parties do vary the mode in which the rekefs granted by the 
decree are to be realised in execution is not an adjustment of a 
decree but it is an attempt to vary the terms of the decree. Such 
a variation is against the policy of the Civil Procedure Coce 
and cannot be allowed as it is an attempt by the parties to alter 
the decree by methods which are not those recognised. by way 
of review or appeal by the Code. It seems-to me that this is 
enough to dispose of the first two points. 

The third point is that even in execution the | executing 
Court ought to have held that the decree is void in so far as it 
seeks to render liable the impartible properties of the 30th de- 
fendant. The preliminary decree in this suit was passed on thg 
30th September, 1920 and the final decree on the 27th July, 
1922. There was no appeal against the preliminary decree 
and this point was never even taken in the executing Court 
before the Subordinate Judge. It is taken here in an appeal 
from an executing Court for the first time. But the question 
turns on whether S. 6 of Act II of 1904 contains an absolute 
prohibition against the alienation of this impartible estate such 
as to render it incapable of being bound by the decree of the 
late-Rajah. It was held in Venkatalsigama v. Arimachellant 
Chettiar (6) by Krishnan, J., and myself that no portion of the 
estate in the hands of the son could be made liable for a decree 
which had been passed against the late holder of the estate for 
misappropriating certain moneys that belonged to a temple. The 
policy of this Act is stated to be the preservation of the property 
in the family of the Zamindar who is practically for the time 
heing in the position of a life-estate holder with powers of 
dealing with the estate under certain contingencies. I was 
at first inclined fo think that the circumstances of this case, 
namely, the land itself being made liable for the Government 
revenue, would take it out of the line of cases where the land 
has been held, as in Venkatalingama v. Arisachellam Chetttar’s 


(6) case, to be inalienable for what may be called the private 
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debts or defaults of the bolder. There is, however, a line of cases 
which hold that, althotigh the ordinary rule may be that you 
cannot go behind a decree in the executing Court, still, if there 

is a prohibition endtled by the Legislature on considerations of | 
public policy, that prohibition is absolute and must be giyen 
effect to when the executing Court has it brought to its notice. 
For instance, in Raja of Wisianagaram v. Dantivada Chielltai. 
(7) (Subramania Atyar and Sankaran Nair, JJ.) it was held 
that a decree directing the sale of lands prohibited from being 
attached and sold by S. 5 of the Madras Hereditary Village 
Offices Act is tira vires. As the learned Judges point out 
there, if the interdiction upon alienation by parties or attach- 
ment or sale by the Court were merely for the benefit of private 
persons, they can waive the benefit introduced in their favour. 
But where the prohibition has some object of public policy in 
view, the rule is that the prohibition must be enforced literally 
and strictly, and in these circumstances it must be taken to be 
absolute and to deprive Civil Courts of all jurisdiction to give a 
direction for sale of such property in question. So again in 
Mayan Pathuti v. Pakuran (8) (Subftamania Aiyar and Davies, 
JJ. ). That was a sale.in contravention of S. 99 of the Trans- 
fer of Property Act, and Subramania Aiyar, J., points out that, 
if you could say that the section was: enacted for the protection 
of public interests and the law was-to be-regarded as laying down 
a rule of general policy rendering the prohibition absolute, the 
sale would be void. If, on the other hand, it were introduce: 
simply for the benefit of a particular class of persons, the sale 
would only be voidable. Further again in Rangaswams Naic- 


-ker v. Thirupats Naicker (9) it was observed that, if a decree 


is passed by a Civil Court which had absolutely no jurisdiction 
to pass it, the party to the proceeding may impeach it as a nul- 
lity though it has not been set aside in an appeal or otherwise. So 
also in Lakshmi Bibi Kujrani v. Atal Bihary Haldar (10), a 
sale in contravention of the provisions of Chota Nagpur Ten- 
ancy Act and in Katwari.v. Stta.Ram Tiwari (11), a sale in 
contravention of S. 20 of. the Agra Tenancy Act. Finally, 
Wallace and Jackson, JJ., im.L. P. A. No. 37 of 1927 have, [ 
understand, decided, in considering the Full Bench ruling in 
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Zamindar of Ettiyapuram v. C hidambaram C het#t (12), that the 
waiver of objection to the passing of the final decree did not 
carry with it the waiver of the right to object in execution to 
sale of the properties outside the jurisdiction of the Court. That, 
of course, was a case of territorial jurisdiction, but it appears to 
me that the same principle must apply. Therefore there seems to 
me to be a considerable body of opinion that, although a final de- 
cree may be passed without objection or even by consent, still the 
parties have no power by their act, nor indeed has the Court 
power, to evade the clear provisions of a statute, if it is passed 
in the interests of public policy and not merely to benefit a parti- 
cular class or individual. With some hesitation and with some 
regret, considering the course this case has taken in the Court 
below, I have come to the conclusion that this objection urged 
by the learned vakil for the appellant, though it is urged in 
appeal from an executing Court, must be piven effect to. 

The result is that the appeal must be allowed. As this 
has been taken as pointed out for the first time in the High 
Court, E am not disposed, to,;make any order as to costs. 


Curgenven, J. —Imvonizabout 1827 the then Rajah of 
Kalahasti, which at that time was not, as it has subsequently 
become, an impartible estate,:made a gift of three villages. 
Anjur, Pallam and Adaram, to his daughter and son-in-law on 
the occasion of their marriage. Attached to this gift was an 
obligation to pay a sum equivalent to Rs. 800 to the Rajah as 
the proportionate share in the peishcush. A few years later 
the Rajah took back Adaram, at the same time relieving- the 
donees of their liabilities to make the contribution, so that they 
held the other two>villages as a tenure similar to free-hold. The 
present respondent has succeeded to the possession of Anjur 
upon these terms, while Pallam is in the hands of the 2nd dce- 
fendant in the suit out of which this appeal arises. Various 
others of the zamindari villages were from time to time alienat- 
ed to persons represented by others among the defendants. In 
Fasli 1324 the Rajah failed to pay the peishcush and road-cess 


amounting to some Rs. 14,000 upbn the villages in his posses- _ 


sion, and eleyen villages, including the respondent’s 
village, Anjur, were advertised for sale. Anjur was in fact 
ordered to be sold first, and, to avert-this, the respondent was 
forced to pay a sum of nearly Rs. 43,000 in order to obtain the 


release of his property from attachment. '*'Accordingly he sued 
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the Rajah and others holding portions of the estate for reim- 
bursement of this sum. While the suit was proceeding, the Rajah 
(1st defendant) died and his successor was added as 30th 
defendant. A decree was passed in the terms set out by my 
learned brother against the assets of the 1st defendant in the 
hands of the 30th defendant and against various others of the 
defendants, making them jointly and severally liable for a 
certain sum. It is said that the 30th defendant, who is the 
appellant here, resolved to appeal against this decree in so rer 
as it did not make his liability proportionate onlv to the extent 
of the estate still in his possession, and that he desisted from so 
doing upon receiving an undertaking from_the decree-holder 
that he would not proceed against him beyond this limit. Never- 
theless an execution petition was filed praying for the sale of 
certain of the appellant’s villages in discharge of the whole 
amount recoverable from him under the decree. The petition 
was resisted upon the ground of the alleged undertaking, and it 
is from the order of the learned Subordinate Judge of Chittoor 


“directing execution to proceed that this appeal is preferred. 


The agreement, if in fact it was entered into, was oral, 
and the question how far such an agreement can be pleaded in 
bar of execution has been discussed unde: two aspects: 

(a) that it was an agreement to adjust, if not an adjust- 
ment of, the decree; 

(6) that it was an oral agreement varying the terms 
of the decree. 

Now, as to (a), it is clear that if the agreement amounted 
to an adjustment of a portion of the decretal amount, it would 
be invalid as not certified under O. 21, R. 2 (3) of the Code 
of Civil Procedure. It has not been very strenuously argued 
that it does amount to an adjustment, and if we adopt Sadasiva 
Aiyar, J.’s definition in Lodd Govindoss v. Ramdoss (5) of- 
that term as “a transaction which extinguishes the decree as 
such in whole or in part and results in a satisfaction of the 
whole or a portion of the decree in respect of the particular 
relief or reliefs granted by the decree” the agreement cannot be 
said to conform to that description. The further argument 
that ‘a mere agreement to adjust, which falls short of an ad- 
justment, need not be certified under O. 21; R. 2 in order 
to: bar execution, appears to me to be wholly untenable. Lf 
there must be not only an adjustment but, further, a certification 
I ss ss 
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of it, a fortiori, an agreement to adjust cannot avail the 
judgment-debtor. 


I think it is clear that the alleged agreement falls under 
(b) above; it modifies the decree by restricting the appellant’s 
liability in a manner for which the decree does not provide. As 
an oral agreement, I hold that it offends against the terms of 
S. 92 of the Indian Evidence Act. The learned Judges who 
decided Debendra Naratn Sinha v. Sourtndra Mohan = Sinha 
(2) considered that the words “any matter required Ly law t 
be reduced to the form of a document,” being controlled by the 
words “as between the parties to any such instrument or thcir 
representatives in interest, must be construed as meaning 
“contracts, grants, or other dispositions of property which are 
required by law to be reduced to the form of a document”. 
With great respect I do not feel constrained by the language of 
the section to narrow its scope in this manner, more especially 
as it seems as objectionable that the parties to a decree should 
orally vary its terms as that they should so vary 
the terms of any ‘dispositive’ instrument. It does not 
therefore seem reasonable to attribute to the Legislature an in- 
tention to permit the one while prohibiting the other. Nor 
do I see any difficulty in applying the phrase “the parties to 
any such instrument” to a decree-holder and a judgment-debtor. 
I prefer therefore to adopt the construction favoured in 
Lachman Das v. Baba Ramnath Kalikamliwala (4) and by 
Napier and Krishnan, JJ., in S. A. No. 52 of 1920 and to hold 
that S. 92 does preclude the proof of an oral agreement modify- 
ing the terms of a decree. 

The appellant has for the first time raised a further aiee 
tion in this Court that S. 6 of ‘the Impartible Estates Act is 
a bar to the execution of the decree against any villages in the 
estate, the consent of the Collector to the creation of a charge 
upon the estate, in respect of a debt incurred for the payment 
of land revenue, which that section requires, not having been 
obtained. This was a matter which might have been taken into 
consideration in framing the decree itself. Neither was this 
done, nor was an appeal against the decree preferred, nor did 
the appellant even raise the point before the Lower Court in 
the execution petition 

In all ordinary circumstances, therefore, it would be neces- 
sary to disallow it, and to adhere to the general principle that an 
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executing Court cannot inquire into the validity of the decree. 
But there is a class of cases to which, I think, these considera- 
tions do not apply, namely, where execution of the decree would 
involve the infraction of a provision of law enacted in the pub- 
lic interest. The consideration that the parties may not have 
raised the point does not apply, because it may not have been in 
their interest to do so; and however far the doctrine that the 
cxecuting Court should enforce the decree as it stands may be 
pushed, it cannot extend to an enforcement which involves. 
breach of such a provision. It is the duty of the Court, however 
and whenever such a consequence becomes apparent to it, to Stay 
its hand. It is, of course, otherwise when the provision of law 
is designed to protect the interests only of the class of persons 
to whom the judgment-debtor belongs, so that it may be dis- 
pensed with without infringing any public right or public policy. 
(Maxwell on Interpretation of Statutes, 5th Edition, page 625.) 
This principle has been applied in a Madras case, Raja of 
Vistanagaram v. Dantivada Chelliah (7), where the Maharaja 
of Vizianagaram obtained a decree for the sale of a land under 
a mortgage. After the decree was passed it came to light that 
the land was a service inam, being the emoluments attached to 
the office of the village carpenter. S. 5 of the Madras Heredi- 
tary Village Offices Act (III of 1895) declares that such emo- 
luments shall not be liable to be transferred or encumbered in 
any manner whatsoever, nor shall any Court attach or sell them. 
It wa’ contended that, notwithstanding this prohibition, the 
decree for sale must be carried out. The learned Judges 
(Subramania Aiyar and Sankaran Nair, JJ.) held that if the 
interdiction upon alienation were merely for the. benefit of 
particular persons, it might be waived; but where the prohibi- 
tion had some object of public policy in view the rule was to en- 
force the prohibition literally and strictly. Finding that S. 5 
had been framed on considerations of such a policy, they declin- 
ed to order the sale. The same principle underlies the decision 
in Vasanji Haribhai v. Lallu Akhu (13), where a mortgage suit 
was brought in respect of a land held upon a certain special 
tenure without obtaining the Collector’s sanction, as required by 
law, and the decree was held to be void for that reason. The 
distinction between a rule of law founded upon general policy 
and a rule enacted for the benefit of persons in the situation of 
the judgment-debtor is brought out in Mayan Pathuti v. Paku- 
1 . L. R. M. 84. 14 M. L. J. ; 
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ran (8), where the question which arose was whether a sale 


under a mortgage decree in contravention of S. 99 of the Trans- ' 
fer of Property Act (now O. 34, R. 14 of the Code of Civil ~ 


Procedure) was void. It was held that the object of the rule 
being to protect only persons concerned with the right.to redeem 
mortgaged property, it could not be held to be void. For an- 
other instance of the effect of the introduction of a provision of 
law founded upon public policy, reference may be made to 
Lakshmi Bibi Kujrant v. Atal Bihary Haldar (10), where the 
Chota Nagpur Tenancy Act, 1908, came into force between the 
passing of the preliminary and final decrees in a mortgage suit. 
The Act disabled the Courts from passing a decree or order foi 
the sale of the right of a ryot in his holding, and it was held that 
neither should the final decree have been passed nor, if passed, 
should the property in question have been sold in execution. A 
plea of estoppel against the judgment-debtor was urged but the 
answer made to it was that he could not be estopped from bring- 
ing to the notice of the Court what the Court must be taken to 
have known of itself, that there was a distinct provision of law 
which prevented the sale of the property. A Full Bench of 
the Allahabad High Court has held to the same effect upon the 
general question in Kawari v. Sita Ram Tiwari (11). 

Raja Roantachandra Suru Harischandra Deo Garu v. 
Akella Venkatalakshnunarayana (14) is a case under S. 4 of 
the Impartible Estates Act, which prohibits a proprietor from 
alienating any portion of the estate except for family necessity. 
The learned Judges refer to the policy underlying the Act, and 
decide that a mortgage decree for sale is unenforceable unless 
the terms of S. 4 are satisfied. Another case under the same 
section is Venkatalingama v. Arunachellam Chettiar (6) decided 
by my learned brother and Krishnan, J. There, however, no 
question of refusing to enforce the decree arose, as it was a 
money decree; but it was held that the decree-holder could not 
proceed against the estate unless he showed that the debt was 
binding on the family. 

The provision of law which, it is said, will be infringed by 
the sale directed under the decree is S. 6 of the Madras Impart- 
ble’ Estates Act (II of 1904). It lays down that “the proprie- 
tor of an impartible estate shall be incapable of alienating or 
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binding by his debts such estate or any part thereof beyond his 
own life-time for the payment of land-reyenue due to Govern- 
ment, unless he shall have first obtained the consent in writing 
of the Collector of the district in which the estate is situated”. 
The Act of which this section forms part applies, as the Schedule 
shows, to a large number of estates throughout the Madras 
Presidency. Besides S. 6, S. 4, as I have already mentioned, 
also imposes a restriction upon the power of alienation by the 
proprietor for the time being; and it cannot be doubted that the 
object of the Act is the preservation of these estates in the hands 
of successive heirs, as a measure of public policy. Now if 
S. 6 incapacitates a proprietor from alienating the estate or any 
part of it, or binding it by his debts, beyond his own Jife-tine, 
for the payment of land revenue, it is clear, I think, that he 
cannot do this indirectly by failing to pay the land revenue with 
the result that, after his death, the estate becomes bound in res- 
pect of a liability incurred on his behalf by a person interested 
to pay it. Under S. 69 of the Contract Act a person who is 
interested in the payment of money which another is bound by 
law to pay, and who therefore pays it, is entitled to be reimbursed 
by the other The illustration furnished to this section aftords 
a curiously close parallel to the present case; and there can he 
no question, I think, that, as soon as the decrce-holder paid the 
arrears of land revenue, his right to reimbursement became a 
debt due to him from the Zamindar., (Cf. S. 35-of the Madras 
Revenue Recovery Act (II of 1864) which makes such a sun, 
when paid by a bona fide mortgagee or other incumbrancer ‘a 
debt from the defaulter”). For that debt, now that the Zamin- 
dar who incurred it is dead, the estate cannot be proceeded 
against. It can be of no avail to urge that S. 6 does not im- 
pose an absolute bar, inasmuch as the bar may be removed by the 
consent in writing of the Collector. That consent was not 
obtained, but the prohibition accordingly stands good. fcon- 
clude, therefore, that the relief prayed for in the execution peti- - 
tion of 26th July, 1924, and allowed by the learned Subordinate 
Judge in his order under appeal, must be refused, and I would 
allow the Civil Miscellaneous Appeal and dismiss the petition. 
I agree in making no order as to costs. 


A. S. V. - Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND 
Mr. JUSTICE CURGENVEN. 


K. R. M. Singaram Chettiar ... Appellant* (7th Deft.) 
v. 
K. Srinivasa Aiyangar and others ... Respondents (Plffs. 
1 to 7 and Defts. 1, 2, 
4 to 6 and 8). 


Religious Endowments Act (XX of 1863), S 10 Resolution firmy 
date of election—Basis being volers list which tas old and antiquated— 
Dissenting member requtsitionuig reconsideration of resolution according 
to rules—No fresh resolution passed—Managiig member fixmg date of elec- 
lhou and holding election on the basis of the old volers list—Validity of 
¢lection—Plaintifis havuig ther names in the old voters’ lst—If entitled 
fo sue under S 92, Cil Procedure Code 

A vacancy was caused in a Temple Committee by the death of a 
member of the Committee. Thereupon a resolution was passed on 18th 
January, 1920, that the Ist defendant who was said to be the maraging 
member should issue notices and take the necessary steps for holding an 
election on 22nd February, 1920 and that the voters’ list prepared in 1908 
be the basis for such an election. There was a rule of the Committee 
by which if a member calls for a reconsideration of a resolution passed 
within 24 hours after the passing of such a resolution it was to be kept 
in abeyance and not acted upon until it was reconsidered and reaffirmed. 
Acting under this rule, the 6th defendant called for a reconsideration both of 
the date of the election and of the footing on which it was to be held, 
namely, the electoral roll of 1908. It appeared that 180 voters who had 
a right to-vote were not in the 1908 list but wanted their names to be 
included in the list and had accordingly put in their applications. Upon 
this requisition of the 6th defendant, meetings were held on lst February, 
1920 and 11th February, 1920, but nothing was done and the date of the 
election was adjourned to 14th March, 1920. A meeting was next held 
on 24th February, 1920 and again on 2nd March. 1920, but nothing was 
done even on these dates Then the Ist defendant took upon himself to 
pass proceedings and directed that an election was to be held on 14th 
March, 1920 and an election was in fact held on that day based on the 
voters’ list of 1908. 

Held, that the election was not validly held firstly because there was 
no resolution which could be enforced fixing the date of the election under 
S. 10 of the Religious Endowments Act, the original resolution of 18th 
January, 1920 having been re-opened for further consideration by the 
requisition of the 6th defendant according to the cule, and secondly be- 
cause the voters’ list of 1908 which was old and antiquated could not be said 
to be in compliance with R. 14 of the Rules of the Committee which 
required that the Committee should keep a register of voters 

Ttruvengada v. Ranga, (1882) I L R 6 M 114 distinguished. 

Per Curgeinven, J —S. 92 of the Civil Procedure Code enables two 
or more persons that have an interest in the trust to sue for certain reliefs 


*S. A. No. 730 of 1924, 6th December, 1926, 
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and it ıs not necessary that they ahould have been personally affected by 
any act done by the person or persons sued Therefore, though the names 
of the plaintiffs in the suit were in the 1908 list of voters, they are entitled 
io bring this suit under S. 92 of the Civil Procedure Code. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Kumbakonam in A. S. No. 109 of 1923 
preferred against the decree of the Court of the District Mun- 
sif of Kumbakonam in O. S. No. 122 of 1920. 

S. Muthah Mudaliar and T. S. Venkatesa Atyar for 
appellant. 

T. V. Muthukrishna Aiyar, N. Kunpthapatham and K. 
Narasimha Aiyangar for respondents. 

The Court delivered the following 

JUDGMENTS :—Kumaraswami Sasirt, J.:—This Second 
Appeal arises out of an election to a temple committee and the 
question is whether the glection of the 7th defendant is valid. 
A vacancy was caused in the Devasthanam Committee by the 
death of one Ponnusami Nadan. Thereupon there was a re- 
solution passed on the 18th January, 1920, that the 1st defendant 
who was said to be the managing member should issue notices in 
connection with it, appoint the tellers and take the necessary 
steps for holding an election, that the voters’ list prepared in 
1908 be the basis for such an election and that the election be fix- 
ed to take place on the 22nd February, 1920. The 6th defendant 
objected to this resolution on the ground that a correct list of 
voters had not heen prepared in spite of the resolution of the 
committee to that effect passed on December 18, that the list of 
1908 was old and defective and did not contain the names of 
more than 5 per cent. of the legitimate number of voters. Both 
the Courts find that there was a valid rule or practice of the 
committee by which if a member calls for a reconsideration of 
a resolution passed within 24 hours after the passing of such a 
resolution it was to be kept in abeyance and not acted upon until 
it was reconsidered and reaffirmed. Acting under this rule the 
6th defendant who was a dissenting member called for a recon- 
sideration both of the date of the election and of the footing on 
which it was to be held, namely, the electoral roll of 1908. He 
wanted a new list to be prepared as the old list was very anti- 
quated. It appears that a new list was prepared but-only want- 
ed confirmation. It also appears that as many as 180 voters 
who had a right to vote were not in the 1908 list but wanted 
their names to be included in the present list and to this effect 
they put in their applications. | Upon this requisition of the 
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6th defendant for reconsideration, a meeting was held on the 
ist February, 1920, but as there was no quorum the meeting was 
again held on the 11th February and there were about 40 sub- 
jects on the agenda but the meeting dispersed without any busi- 
ness being transacted and it was adjourned to the 24th Febru- 
ary. Again the election was adjourned to the 14th March,1920 
with the hope that something will be done by that time but 
nothing was done. Even on the 24th February, 1920, nothing 
could be done as there was not a majority of four members 
of one view as was required by the by-laws for a resolution to 
be passed. Then the meeting was adjourned to the 2nd March 
but there was no quorum even then. Then the Ist defendant 
took upon himself to pass proceedings and directed that an elec- 
tion was to be held on the 14th March and an election was 
in fact held on that day! The question is whether that 
election is valid. I am clearly of opinion that the election held 
under such circumstances is clearly void as has been found by 
the Subordinate Judge. First of all there was no resolution 
which could be enférced: fixing the date of the election. The 
basis on which the election was to take place, namely, the elec- 
toral roll, was still under consideration and there were applica- 
tions for registration as voters and until the matter was con- 
sidered, the resolution fixing the date of the election had no 
validity or effect. Further it is not shown that the authority 
of the 1st defendant alone is sufficient to proceed with the elec- 
tion. It was virtually carrying into effect a resolution which 
was not validly disposed of. The 6th defendant objected to 
the-list of 1908 being used for election in 1920, that it was long 
out of date and could not now be used and that 180 members, 
who had ‘the requisite qualifications to vote, had applied and their 
applications were kept pending while the election was allowed 
to be proceeded. There was nothing in the rules that their 
names could not be entered in the new list as eligible to vote 
for the 1920 election. I do not see how the resolution of the 
18th January can be divided into two separate and independent 
portions,-as the District Munsif has done, one of them as having 
authorised the holding of election and the other as having 
authorised its being held on the footing of the voters’ list of 
1908. I do not see how it can be held that the date of the 
election was irrevocably fixed for the date on which it was 
held while the basis on which the election was to be held was 
not yet disposed of and was the subject of reconsideration. [ 
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resolution kept in abeyance and was the subject of reconsidera- 
tion. It is clear that R. 14 requires that there shall bea 
register of voters eligible to vote for the election and that rule 
was not complied with inasmuch as there was no correct list 
of voters in 1920. I think that the election held in these 
circumstances is not valid. 


Reference was made to TJitruvengada v. Ranga 
(1) to show that it is not material whether the 
list of voters was of 1908 or any other 
year. It is said that even if the list is quite out of date it does 
not matter. It is sufficient for our purpose to state that the ques- 
tion now raised goes far beyond that. In this case there was 
no resolution at all under which an election can be validly held 
and again there arises the further question of how far an elec- 
tion held is valid which does not dispose of the applications 
of persons who claim to. have a right to vote in the election and 
which applications ought to have been considered. I am of 
opinion that where the validity of the list on which the election 
is to be held is in question and where the applications of per- 
sons who are qualified to vote and who claim to be enlisted as 
voters are not considered, an election held on the basis of a list 
which was several years old would not justify the election as 
a valid one. To hold otherwise would be a negation of all 
elective principles and actually vest in the trustees the power 
to disenfranchise voters who are duly qualified to vote and are 
entitled to exercise their right. I think that the broad rule 
laid. in Tirwvengada v. Ranga (1) that a list 
however inadequate would not invalidate an election requires 
reconsideration. The facts of this case however are not 
similar and the ruling has no application. I think the Subordi- 
nate Judge’s judgment is correct, and the Second Appeal fails 
and is dismissed with costs. 


Curgenven, J. :—I agree. There are two clear reasons 
for holding with the learned Subordinate Judge that the elec- 
tion was not validly held, firstly, that it was not duly authoris- 
ed by the committee, and, secondly, that the basis of it, namely 
the voters’ list, had not been revised. As regards the first 
point, S. 10 of the Religious Endowments Act (XX of 1863) 
requires that when a vacancy arises the remaining members of 
the committee shall among other things fix a date for the elec- 
tion of a successor. My learned brother has summarised th 
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effect of the several meetings held on the 18th January an 
subsequently, and I think it is sufficient therefore to draw 
attention to the so-called “Proceedings” of the 2nd March, 1920, 
from which it is evident that the committee had ‘left the matter 
in abeyance pending disposal of the 6th defendant’s objection 
with regard to the voters’ list, and that objection had still not 
been disposed of. It is then recited that as the period of three 
months prescribed for the election would soon terminate, it 
was not possible to postpone the matter any further. There 
is clearly an implied admission here, I think, that the projected 
course was irregular owing to a lack of any clear expression 
of the committee’s will that the election should be held on the 
date on which it was in fact held. Accordingly the provisions 
of S. 10 were not complied with and the election was 
unauthorised. 

With regard to the second point, the voters’ list dated froin 
1908 and such a list cannot be held to be in compliance with 
R. 14, which requires that the committee should keep a register 
of voters. A list so antiquated cannot be a register of voters 
at all, because a very large proportion of persons eligible to 
vote were omitted from it. This is clear from the circumstance 
that as many as 180 applications had been received for inclu- 
sion in the list and were still kept pending, a circumstance 
which I ‘think clearly differentiates the facts of this case from 
those considered in Tiruvengada v. Ranga (1). 
I am unable to accept the suggestion that the matter was of no 
practical importance because the majority of votes obtained 
in the event was such that even if all the 180 had been included 
on the other side the result would have been the same. Unless 
there is some provision to the contrary, the validity of the 
election depends upon the regularity of the procedure accord- 
ing to which it is held and not upon the results, which may by 
accident be the same as if it had been regularly conducted. 


I have only to notice one more objection, which is that 
both the plaintiffs were in the 1908 list of registered voters 
and accordingly that they had no grievance which entitled 
them to bring a suit under S. 92, Civil Procedure Code. That 
section enables any two or more persons that have an interest 
in the trust to sue for certain reliefs and it is not necessary that 
they should have been personally affected by any act done by 
the person or persons sued. It is sufficient that they have 
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enough of an interest in the trust to see that the trust is pro- 
perly conducted and that the terms whereby it is regulated are 
complied with. I think accordingly that the plaintiffs were 
fully competent to sue under S. 92, Civil Procedure Code. In 
the result I agree with my learned brother that the Second 
Appeal fails and should be dismissed with costs. 


N. S. Second Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM. 


K. S. Natesa Aiyar ... Plaintif* (Appelani) 


V. 
Sahasranama Aiyar and others ... Defendants (Respondents). 


Hindu Lato—Joint family—Properly standing. in the mame of z 
pmior wember—Junior member a minor on the date of the purchasc— 
Presumption of being joint famiy property—Mortgage by father—IVIien 
hinding on son’s share—Morigage by father for performance of obliga- 
lions wi connection with chit transaction—If binds son’s share—Document 
if amounts to a morigage or charge—Transfer of Property Act, S. 58. 


Where there is property standing in the name of a junior member of 
2 joint Hindu family, the presumption is that it is joint family property, 
especially when the junior member was a minor at the time of the pur- 
chase and the family had ancestral property. as 


A Hindu father may mortgage his son’s share for PEE or for 
a — to be conferred on the joint family. A mortgage executed by 

as the stake-holder of a chit fund for the due performance oi his 
penta in connection with the chit is not binding on his son’s share 
of the joint family property, as the chit transaction is a speculative one 
and the family will get into trouble by the father being irregular ın his 
dealings with ‘the subscribers to the chit. 

A document executed by the stake-holder of a chit fund making im- 
moveable properties liable for the due performance of his obligations in 
connection with the chit falls within the definition of a “mortgage” under 
S 58 of the Transfer of Property Act and does not amount to a charge 
only, because it effects security of the property for the due performance 
of an engagement which may result in a pecuniary liability like simple 
mortgage bonds. 

 Secgnd Appeal from the decree of the District Court of 


West Tanjore in A. S. No. 76 of 1922. =e 


ò Ki- Ramakrishna Aiyar for appellant. 
N. Sivaramakrishna Atyar for respondents. 
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The Court delivered the following 


JUDGMENT :—I would state the facts of this case fully as 
l am not satisfied with the treatment of the case by the Lower 
Courts. Defendant was the stakeholder of a chit fund, and, 
for the due performance of his obligations in connection with 
the chit transactions, he executed a kootchit deed, dated 23rd 
March, 1914, mortgaging two items of his property. In item 
2 he had originally an ancestral property only 47 cents, but the 
other 47 cents, which at first belonged to his brother Kuppu- 
swami Aiyar, were purchased in 1910 by a sale-deed, Ex. I (a) 
and the sale-deed stands in the name of defendant 2, son of de- 
fendant 1, being minor by his mother as guardian. Thus in 
1914 he was in possession of 94 cents of this item and this was 
mortgaged by Ex. A. The plaintiff is one of the subscribers to 
the chit and he bid at one of the auctions in 1918, by which he 
became entitled to the suit amount. He, therefore, brings the 
suit to recover the amount by sale of the property mortgaged 
under Ex. A. Defendants 3, 4 and 5 are the purchasers of 
item 2 subsequent to execution of Ex. A, that is under Ex. I, 
dated 20th April, 1915. The District Munsif’s judgment is 
somewhat perfunctory, because it does not state what the de- 
fences of the defendants are in this case. As a matter of fact 
defendants 1, 2, 3 and 4, all have filed written statements, and 
reference is made to these written statements. However, |! 
had them all read out before me. Defendant 1 did not appear 
at the time of the trial The District Munsif framed two 
issues “(1) To what amount is plaintiff entitled ? (2) What 
are the properties subject to the charge?” 

Issue 1 was framed with reference to some questions 
raised by defendant 1 as to the exact amount due to the plaintiff. 
Issue 2 was raised with reference to the plea of defendants 3 
and 4, namely (1) that Ex. A will not be binding on the half- 
share of Kuppuswami Aiyar which was purchased in the name of 
defendant 2 in 1910 and which was afterwards sold to defend- 
ant 4 in 1915; (2) that the mortgage was also not binding upon 
the son’s half-share of the original ancestral property of 47 
cents on the ground that it is not made for necessary purposes. 
The issue might have been made clearer so as to state these points 
expressly, but however, I find that both the District Munsif and 
the District Judge discuss these points and these are the points 
that are argued by the parties throughout. I, therefore, think that 
nobody has been prejudiced by the frame of the issues, 
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The issue 1 is not before me. As to issue 2 the District 
Munsif found that in 1910 defendant 2 had no property of his 
own. It is admitted he was a minor. He also observed that 
there was no evidence to rebut the presumption of Hindu Law 
that a purchase in favour of the junior members of the family 
was really a purchase of the family. He also referred to the 
fact that the father joined in the further sale and he found that 
the purchase of 47 cents in 1910 was also a joint family pro- 
perty and could not be regarded as deft. 2’s self-acquuisition. 


Then as to the other point raised by the defendants, namely, 
whether the transactions were for necessity: he found that the 
chit was for family benefit, referring to the evidence of P. W. 1, 
and, therefore, he thought that Ex. A was binding on the whole 
of items 1 and 2. He, therefore, gave a decree to the plaintiff 
as prayed for. Only defendants 4 and 5 appealed, defendant 3 
having died. On appeal the learned District Judge held that 
the purchase in 1910, in the name of defendant 2, must be re- 
garded as a separate transaction. He says: “It may be that the 
purchase money came from his mother.” This is merely a 
possibility. It is true that the purchase money may have come 
from the mother. But defendants 3 to 5 adduced no evidence 
in the case and there is no evidence to show that the mother 
advanced any money. In Bammu Shetti v. Dharnu Shetti (1), 
the case referred to by the District Munsif, but not by the Dis- 
trict Judge, it was held following Parbati Dasi v. Baakunthanath 
Deo (2), that where there is property standing in the name of a 
juniór member, the presumption is that it is joint family pro- 
perty. This presumption is of course liable to be rebutted. It 
may be a very weak presumption in some cases and it may be 
easily rebutted. It may be stronger in other cases in which case 
stronger evidence would be required to rebut it. Butin the, 
present case there is no evidence and one has to start with the 
presumption that the purchased property was joint family pro- 
perty seeing that defendant 2 was a minor at the time of the 
purchase and that the family had ancestral property. The 
District Judge makes no reference to such a presumption. He 
does not start the discussion of the case with such a presump- 
tion. He merely refers to the possibility of the purchase 
money coming from the mother and comes to the conclusion 
that the property must be regarded as defendant 2’s property. 





1. (1916) 5 L. W. 259. 
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l, therefore, reverse this finding of the District Judge and -hold 
that, in the absence of evidence on the side of the defendants, 
the purchase of the 47 cents in 1910-must be regarded as ances- 
tral property. But this does not dispose of the case. The next 
question still arises whether even as regards the whole of the-94 
cents, the mortgage is binding upon the whole of the item, or 
only on the father’s- share of item 2, t.e., 47 cents. This depends 
upon the consideration whether Ex. A falls within the power of a 
Hindu father seeking to mortgage his son’s property. There 
was no antecédent debt in 1914. Because Ex. A was not exe- 
cuted for antecedent debt, the District Judge held. that it is not 
binding on defendant 2. But I do not think that is-enough to 
dispose-of this suit. The father may mortgage his son’s share 
for necessity or for a benefit to be conferred on the joint fami- 
ly. Here Ex. A was executed in connection with the chit 
fund transaction and the father is immediately benefited to the 
extent of Rs. 500, when he insured obligations in connection 
with the future performance of the chit. If he honestly per- 
forms these obligations the family need not come to any trouble; 
but, if he is irregular in his dealings with the subscribers to the 
chit, the family will get into trouble. In the case of prudent 
management the prudent manager or father might benefit the 
family, but this is a case where the family might get into trouble 
and lose properties. After all it is a speculative transaction. 
A chit fund is not like the ordinary transactions of a Hindu 
family. It bears no resemblance to money borrowed for 
maintaining the family, for performing the marriages or 
upanayanam, or paying the Government revenue, or educating 
boys in the family, or paying off antecedent debts. There is 
the possibility that a chit fund transaction may end in profit, 
but it-ig not a transaction for which the father can mortgage 
his son’s share. I therefore hold that Ex. A is not binding on 
the son’s half-share of the whole of item 2. The plaintiff 
is therefore entitled to a decree against the father’s half-share 
but not against the son’s half-share. To this extent I modifv 
the decree of the District Judge. 

Mr. Sivaramakrishna Aiyar who appears for the res- 
pondent argued before me on other points and wished to sup- 
port the decree of the District Judge on such points. First, 
he argued that Ex. A is not properly proved; and secondly, 
that Ex. A amounts to a charge only and not a mortgage, and 
if it is a charge, he is a bona fide purchaser without notice and 
that his purchase in 1915 takes priority over the plaintiff’s 
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mortgage right. The first two points were not made the sul- 
ject of issues; and, so far as the first point is concerned, I am 
not going to allow it to be raised here As to the second 
point: it was not even raised in the grounds of the Lower 
Appellate Court. What was raised in the grounds is merely that 
Ex. A does not give any kind of charge at all. That is be- 
cause the plaintiff's chit was in 1910, whereas his sale was in 
1918, and the defendant’s sale takes priority over the plaintiff's 
mortgage right. But beyond this, the question, whether this 
would not amount to a mortgage, was not raised in the grounds, 
nor was it argued before the District Judge. 

7 It seems to me to fall within the definition of S. 58 of the 
Transfer of Property Act, because it effects security of the 
property for the due performance of an engagement which 
may result in a pecuniary liability like simple mortgage bonds, 
which are usually executed in this presidency. If it is a mort- 
gage bond, no question of defendants 3 to 5 being bona fide 
purchasers without notice would arise in the case. But, if 
such a question arises, I do not see how these defendants 3 
to 5 can be regarded as bona fide purchasers without notice. 
There is, no doubt, a recital in the saledeed Ex. I, that there 
were no prior encumbrances. No purchaser is satisfied with 
such representations by the vendors. Itis his duty to en- 
quire. In this case there is no evidence as to what enquiry he 
made. The burden of proving that he was a bona fide pur- 
chaser without notice was on him, and he has not gone into the 
box to prove that he made further enquiries and he had no notice 
of an earlier registered document. But, as I have already 
said, I do not think any such question arises. The result is that 
in modification of the decrees of the Courts below the plaintiff 
will have a decree for the sale of item 1 and defendant 1’s 
half-share in item 2, that is 47 cents. 

"Another point raised by Mr. Sivaramakrishna Aiyar is 
that the other subscribers to the chit fund ought to be made 
parties. - This again was not the subject of issue, and, after 
all, I do not see how the joinder of the parties is fatal to. the 
suit. The particular amount sued for-belongs to the plaintiff, 
and, though Ex. A was executed for the due performance of 
the obligations to all the subscribers, it is-really for the per- 
formance of the respective obligations when the amount of each 
subscriber accrues. The present amount is due only to the 
plaintiff... I go not think there is any substance in the point; 
but, even if there is any, I cannot allow it to be raised now. 
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The plaintiff will get his costs of the first Court from defend- 
ants 1 and 2, and in the Lower Appellate Court and here he will 
bear his own costs. Respondents 3 to 5 will bear their own 
costs throughout. ' 
N. S. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—Mr. Justice RAMESAM “AND MR. JUSTICE 
VENKATASUBBA RAO. 
Rapaka Venkateswarlu alias Gurraja, 
minor by next frend Rapaka 


Venkatanarayana Sarma ... Appellant* (Defendant) 
v. l 
Ayyagari Suryaprakasam ... Respondent (Plaintiff). 


Limitation Act, S 20—Agent in this behalf—Aathority to make par- 
ment if enough—Anthority to make tndorsement if also necessary. 


The authority referred to in S. 20 of the Limitation Act is an author- 
ity to make the payment. It is not necessary under the section that the 
agent who pays should also be authorised to make the endorsement or get 
the same done by another. i 


Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in A. S. No. 70 of 1922 pre- 
ferred against the decree of the Court of the District Munsif of 
Razole at Amalapuram in O. S. No. 637 of 1920. 

G. Lakshmanna and K. Kameswara Rao for appellant. 

P. Somasundaram for respondent. 

The Court delivered the following 

JUDGMENT :—Ramesam, J. :—This Second Appeal arises 
out of a suit on a mortgage bond Ex. A, dated 26th September, 
1898. The bond provided for compound interest at 134 per 
cent. per annum with annual rests. It was executed by the 
three brothers. One of the brothers died and the property 
and the. liability fell to the other two brothers. On the 4th 
July, 1903, a portion of the property was sold and a payment of 
Rs. 709 was made towards the bond. but this payment was not 
endorsed on the bond. On the 31st March, 1914, another pay- 
ment of Rs. 20 was madè and this was endorsed on the bond. 
In this the old payment of Rs. 709 was referred to. This 
endorsement was signed by one of the two surviving brothers, 
Subbarayudu. The elder brother Seshiah did not sign it. The 
Ist defendant is the adopted son of Seshiah. In the plaint the 
plaintiff relied upon this payment by Subbarayudu and endorse- 





* S, A, No, 1097 of 1923, llth April, 1927, 
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ment: as saving limitation. In the written statement all that 
the defendant stated’ was that the endorsement is not genuine. 


Oral evidence has been adduced by the plaintiff to show 
that the payment by Subbarayudu was authorised by Seshtah 
The Subordinate Judge believed this evidence. That is all 
that S. 20 requires. The District Munsif dismissed the suit 
but the Subordinate Judge decreed it. The Second Appeal 
was filed in respect of only Seshiah’s half share and all the 
grounds raised the question whether the action of Subbarayudu 
was binding on Seshiah and no other point has been raised. Al 
the time of the hearing of this Second Appeal it 1s sought to 
be argued’ that the whole endorsement is ‘rot in the handwrit- 
ing of Subbarayudu and cannot be relied on eyen as that of 
Subbarayudu.: Mr. Somasundaram appearing for the respond- 
ent contends that it was never raised in the pleadings. If it had 
been pleaded he would have adduced evidence that Subbarayudu 
was practically illiterate and his case stands on the same footing 
as that of a marksman, and I may observe that the handwrit- 
ing of the signature of Subbarayudu supports this suggestion. 
The. letters are very big like those of a man who hag just learnt 
the alphabet. This being a state of the pleadings and there, be- 
N no such ground taken in Second Appeal, I do not think that 

Lakshmanna can be allowed to take such point here. It 
ia E argued that there is no evidence to show that Subbara- 
yudu was authorised to make the endorsement either in his own 
handwriting or get the same done by another, but the evidence 
only shows that he was authorised tọ make the payment. This 
is true. .S. 20 does not require that the agent “in this behalf” 
must. be more than an agent for the purpose of payment.. It 
does not say that the agent who pays should also be authorised 
to make the endorsement or get the same done by another. It 
is enough if he was authorised to make the. payment; it is not 
necessary that he should also be authorised in.respect of endors- 
ing the payment. 

_ The Second Appeal fails and is dismissed with costs. 

Venkatasubba Rao, J. :—Two points of law have been 
raised. When this appeal was referred to a Bench I thought and 
I still think that Lodd Govindoss Krisknadoss v. Rukmani 
Bai (1) requires to be reconsidered. In the state of the 
pleadings -this point cannot, however, be allowed to be raised 
and for the „present I content myself with saying that the 


1. (1913) I L R 38 M 438, 


Lit | THE MADRAS LAW JOURNAL REPORTS. 557 


decision in Lodd Govindoss Krishnadoss v. Rukmani  Venkates 
Bai (1) is opposed to the principle in EWappa v. r. 
Annamalai (2). It is impossible to regard both Doe 
these decisions as correct and it seems to me that the observa- » 
tions of Hutchins, J., in the earlier case which deals with a mark a l 
and a signature as being on the same footing, are worthy of Rao, J. 
careful consideration. This disposes of the first point. 
It is secondly contended that while it has been shown thar 
Subbarayudu was authorised to make a payment towards the 
principal of the debt, there is no proof that he had authority 
to make the endorsement. The question turns on the construc- 
tion of S. 20 of the Limitation Act. The authority referred 
to in this section is the authority to make the payment and the 
section does not, say that special authority must also be proved 
to make the endorsement. The section assumes that authority 
to make the payment carries with it the authority to make the 
endorsement. In this case it has been proved that Seshayya 
authorised his younger brother Subbarayudu to make the pay- 
ment. He not only made an endorsement but made an endorse- 
ment which contains a record of the payment. He was compe- 
tent to make that endorsement without being specially empower- 
ed and the claim is therefore saved from the bar of limitation. 
In the result, I agree that the Second Appeal fails and 
should be dismissed with costs. 
A. S. V. Second Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE KRISHNAN AND Mr. JUSTICE 
ODGERS. 
Thotapally Sarvabhotla Venkata 
Chandikamba, lately a minor by 
next friend and father Devula- 
pally Suryanarayaniah, declared 
a major—vide Order, dated 15th 
February, 1926, on C. M. P. 
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of alienafion—Adopled sows right only to succeed to property undisposed 
of by her 
There may be a life-estate with powers of disposition. 


The material parts of an agreement between an adoptive mother and 
the natural mother and brother of the adopted boy were as follows :— 


“Thereupon it having been arranged between us that out of the property in 
my possession and belonging to my husband, the said K (adopted boy) 
shall be entitled to enjoy only the property noted in the Schedule below 
with all the rights, that the rémaining property, moveable and immoveable, 
belonging to my husband and which is in my possession, shall be enjoyed 
indeperidently by myself alone, and that the property which remains after 
being utilised by me during my lifetime shall be enjoyed after my death by 
the said K, you have agreed to give the said boy K ın adoption to me on that 
condition, and having given the boy to me duly in adoption...... you pill 
him in my possession. I have therefore henceforward given all the property 
belonging to my husband as per the Schedule below to my adopted son K. 
The said K shall therefore enjoy the said property with all the mghts.” 


Held, that, on the right construction of thé agreement, the adoptive 
mother intended to reserve to herself a life-estate with full powers over the 
corpus of the properties reserved by her during her lıfe and that as to 
whatever property was left the adopted son was to succeed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kurnool in O. S. No..23 of 1920 (O. S. No. 9 of 
1918, District Court, Kurnool). 


A. Krishnaswamt Atyar and W. Kothandaramayya for 
appellant. | 


C. V. Anantakrishna Aiyar and V. S. Narasimhachariar 
for respondents. 


The Court delivered the following 


JupemeEnNtTs :—Odgers, J. :—This is now in effect a suit for 
possession by the plaintiff and the contest lay between the 
widow of Thotapally Sarvabhotla Krishniah(junior), the adopt- 
ed son of Thotapally Sarvabhotla Krishniah (senior) and the 
widow of the latter who adopted plaintiff’s husband Krishnayya 
on Z2Ist May, 1908, in pursuance of a power given to her” by 
her husband in his will Ex. VIII. The widow of Thotapally 
Sarvabhotla Krishniah (senior) is now represented by her 
nephew. © The adopted son Thotapally Sarvabhotla Krish- 
nayya (junier) died and the plaintiff is his heir. The learned 
vakil for the appellant mentioned but abandoned argument 
based on a verbal agreement prior to the adoption and prior to 
Ex. I. So the only question for us is the proper construction 
to be placed qn Ex. I which is an agreement dated 21st May, 
1908, the date of Thotapally Sarvabhotla Krishniah’s (junior’s) 
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adoption entered into by the Ist defendant (the adoptive 
mother) and the natural mother and brother of the adopted 
boy. The contested passage is contained in the following ex- 
tract from the agreement entered into on adoption:— 

“Thereupon it hayiug been arranged between us that out of the pro- 
perty in my possession and belonging to my husband, the said Krishnayya 
shall be entitled to enjoy only the property noted in the schedule below 
with all the rights, that the remaining property, moveable and immoveable, 
belonging to my husband and which is in my possession, shall be enjoyed 
independently by myself alone, and that the property which remains after 
being utilised by me during my life-time shall be enjoyed after my death 
by the said Krishnayya, you have agreed to give the said boy Krishnayya 
in adoption to me on that condition, and having given the boy to me duly in 
adoption by means of the Datta Homa (the sacrifice performed at the time 
ol the adoption), etc. you put him in my possession, I have, therefore, 
henceforward given all the property belonging to my husband, as per the 
schedule below, to my adopted son S. Krishnayya. The said Krishvayya 
shall therefore enjoy the said property with all the rights.” 

There is no question as to the scheduled property; the con- 
test is only as to the meaning of the clause dealing with “the 
remaining property” which it is said 

“shall be enjoyed imdependently by myself alone and that che pro- 
perty which remains after being utilised by me during my life-time shall be 
enjoyed after my death by the said Krishnayya.” 

On this the Subordinate Judge found that Subbamma had 
right to alienate the corpus inier vivos or by will and that 
Krishnayya had a mere contingency creating no vested interest 
(para. 17 of the judgment). The contention of the appellant 
before us is that the adoptive mother reserved to herself 
by this settlement—for that is its effect—a life-estate with full 
powers of disposition inter vivos with remainder to the adopted 
son as to the properties if any over which she had not exercised 
her powers of disposition. The respondents, on the other 
hand, contended that the adoptive mother reserved to herself an 
absolute estate and Krishnayya took a mere spes of inheriting 
anything after her death—or that the absolute estate once given 
cannot be cut down by a repugnant clause which proceeds to 
annex another estate to it. That the adoptive mother (Subbamma) 
intended to benefit Krishnayya by this clause there can, I think, 
be no doubt. If she intended merely an absolute estate for 
herself there was no need to insert the clause at all—she had on 
this assumption already settled all she intended to settle by the 
gift of the scheduled properties. It seems also improbable 
that she intended an absolute estate for herself. » Otherwise the 
words “after being utilised by me during my life-time” would 
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have no meaning, as she would, of course, be entitled to deal 
with property absolutely hers in any way she pleased after her 
death. The last sentence in Ex. I is relied on by the respond- 
ents; that only shows a gift in praesenit to Krishnayya. The 
scheduled properties passed at once, but the remaining proper- 
ties did not, being retained by Subbamma herself for her life. 
There is no question that Subbamima was not entitled to dis- 
pose of the properties dealt with by Ex. I as she had succeeded 
to the properties of her husband under his will Ex. VIII. It 
was attempted to import the term of Ex. VIII into a discussion 
of the meaning of Ex. I but in my opinion this document can- 
not be looked at for the purpose of settling the question of the 
disputed clause in Ex. I. 


I now proceed to deal with the cases cited to us. In 
Henderson v. Cross (1) Sir Jahn Romilly, M. R, said: 


“All these questions turn on this—whether the original gift is a gift 
of a life-cstate with a power over the corpus of the fund or whether it i, 
an absolute interest which is attempted to be cut down”. 


On the words used there, it was held an absolute gift of all 
the ‘testatrix’s property “to spend both principal and in- 
terest or any part of it during his lifetime’ on the 
ground thatif the legatee left a portion of the interest 
unspent it could not goto the remainderman  (testa- 
trix’s sister) because it could not be made less than a life-interest 
and by the words quoted principal and interest were put on the 
same footing. There is no such distinction here. In Jn re Jones. 
Richards v. Jones (2) Byrne, J., distinguished In re Pounder (3) 
(cited below). The testator gave property to his 
wife for her absolute use and benefit and full powers 
of disposition of his property, etc, for her main- 
tenance and support and after. her death as to such 
parts of his estate as she may not have sold or disposed of to 
others. It was held that the words “for her absolute use and 
benefit” were not cut down by the words “so that during her 
life-time for the purpose of her maintenance and support she 
shall have the fullest power to sell and dispose of my said estate 
absolutely,” but that the latter were expressive of the object with 
which the testator made the absolute gift. The principle does not 
apply here as there is clearly no reservation of an absolute 





1. .(1g61) 2) Beay. 216 2. (1898) 1 Ch. 438. 
3. (1886) 56 L. J. Ch. 113. 
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estate by the settlor as pointed out above. In Ross v. Ross (4) 
it was held that the words used conveyed an absolute estate to 
the first taker and could not be cut down by a subsequent pro- 
viso. In Karımakaran v. The Adnamtstrator-General of 
Madras (5) it was a case of an absolute vesting in the widow 
with a pious hope (“after her death she should, etc.”) that she 
might respect the testator’s wishes. 


On the other hand we have In re Pounder (3). The 
testator by his will gave all his residue to his wife absolute- 
ly: by a codicil he revoked this gift and made another gift to 
her. It was held that he intended to alter his will by the 
codicil by which he left the residue to his wife “for her absolute 
use and benefit and disposal, but without prejudice to her powers 
of disposition’* in case at her decease any part thereof should 
remain undisposed of to other persons. Held a limited inter- 
est with power of disposal. In the case before us we have no 
such words ab “absolute use and benefit, etc”. What is re- 
served is clearly a life-estate. The learned Judge referred 
to and followed In re Thomson(6) which has, I think, a material 
bearing on the case before us. A testator gave all his property 
to his widow for the tem of her natural life to be disposed of 
as she may think proper according to the nature and- quality 
thereof and “in the event of her decease, should there be any- 
thing remaining” to certain other persons. Hall, V. C.; held 
that asthe gift was'only for life the succeeding . words only 
conferred a power and*not property. It was thus ® life-estate 
with a power of disposition inter vivos. The casé went to the 
C. A. where the actual decision was that the widow had no 
power of disposition by will, but two of the learned Lords 
Justices were of the expressed opinion that the donee took only 
a life-estate with full power of enjoying the property + specie. 
In S. M. Hara Kumari Dasi v. Mohim Chandra Sarkar (7) 
there was a similar case to which a similar construction was 
applied in order to give effect to all the words in the will. In 
Mafatlal v. Kansalal (8) In re Pounder (3) was followed and 


the words i l 
“lf I die then my son’s wife Bai Ganga is the owner of the above- 
mentioned immoveable and moveable properties....... The said , Garfga 
shall during her life-trme spend and use and enjoy out of my property and 
3. (1886) 56 L J Ch 113. 4. (1819), 37 E R. 334. 
5. (1925) 22 L. W. 94. 6. (1880) 14 Ch’. D. 263. 
7. (1908) 12 C WN 412, 8. (1915) 17 Bom L R705. 
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as to whatever property may have remained over after her decease her two 
daughters are the owners thereof” = 


were construed to confer a life-estate on the wife with a power 
of disposition inter vivos. The case is also referred to and 
the construction followed in Mtthibat v. Maharabat (9). There 
is thus ample authority in this country as well as in England 
for holding that there may be a life-estate with powers of dis- 
position and on the construction of this document and on a con- 
sideration of the law there 1s no doubt in my mind that Subbam- 
ma intended to reserve to herself a life-estate with full powers 
over the corpus during her life and that as to whatever property 
was left the adopted son was to succeed. The appeal, therefore, 
succeeds and the decree df the Lower Court will be modified 
accordingly. The 2nd respondent must pay appellant’s costs 
throughout. Appeal as against 2nd defendant is dismissed with 
costs. Memorandum of objection by 4th defendant is dis- 
missed, no costs. Amendment of plaint ordered by Lower 
Court will now be formally effected. 


A. S.V. `’ Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ne PRESENT :— MR. Justice OpGERS AND MR. ae 


CURGENVEN. B p. leaves Tr x 

Venna Tatayya ... Appellani* in both (Petr. -Deft:) 
v.. , Ne SE 

Kakarla Ganaa ... Respondent in both (Respt.-Plf.). 


Contract Act, S 74—Insialment paymenis—Decrec providuig for--De- 
fault wm payment of any of the tastalments—Stipedation for payment of eniire 
amount in event of—If a penalty—W hole sum payable in presenti 

A decree incorporating a razinimah between the parties found and 
declared that a sum of Rs. 30,000 was due by the defendants to the 
plaintiff. The decree provided that the said amount was to be paid 
according to instalments agreed upon by the parties, viz, Rs. 4,000 on or 
betore 23rd August, 1925; Rs. 6,600 and odd on or before 23rd August, 
1926; and three other instalments payable up to 23rd August 1929, 
The decree added chat “in default of payment of any one of the 
said instalments, the plaintiff do recover, irrespective of the future instal- 
ments, the entire amount of principal and interest that remains outstand- 
ing by that date, together with-interest at Re 0-100 per cent. per month 
from that date.” The Rs. 30,000 carried interest at the same rate as was 
charged on each of the instalments. 


© +C. M. A. Nos. 106 and 107 of 1927. Zud April, 1927, 
f e > 9. I. L. R. 46 B. 162, 


Lim] THE MADRAS LAW JOURNAL REPORTS. 563 


Held. that the stipulation for payment of the entire amount in default 
of payment of any of the instalments was not in the nature of a penalty 
under S. 74 of the Contract Act. : 

Appeals against the order of the Court of the Subordinate 
Judge of Masulipatam, dated lst November, 1926, in C. M. P.s 
Nos. 70 and 1393 respectively of 1926 in O. S. No. 24 of 1924. 


M. Patanjali Sastri for appellant. 

P. Satyanarayana Rao for respondent. 

The Court delivered the following 

JupGMENTS :—Odgers, J. :—This is an appéal against the 
order of the Subordinate Judge of Masulipatam dismissing the 
defendant’s petition to accord satisfaction pro tanto of the first 
instalment of a razinamah decree passed in O. S. No. 24 of 
1924 on the file öf the Subordinate Judge of Masulipatam. The 
decree was made, we are told, in a mortgage suit and incorporat- 
ed a razinamah by the parties, and the essential parts of it are as 
follows: “The Court doth hereby order and decree that 
defendants do pay to the plaintiff according to the following in- 
stalments as between themselves fixed, the amaunt of 
Rs, 30,447-6-0, together with interest thereon at Re. 010-0 
per cent. per month from this date, being the balance remain- 
ing after deducting the Rs. 2,500 which defendants obtained as 
remission from the entire amount of this suit and costs to- 
gether with subsequent interest up to this date.” Then the 
decree proceeds to details of instalments. Rs. 4,000 was payable 
on or before the 23rd August, 1925; Rs. 6,600 and odd wats 
payable on or before the 23rd August, 1926; and there are three 
other instalments payable up to the 23rd August, 1929. The 
decree further proceeds that “in default of payment of any one 
of the said instalments, the plaintiff do recover, irrespective of 
the future instalments, the entire amount of principal and in- 
terest that remains outstanding by that date, together with in- 
terest at Re. O0-10-0 per cent. per month from that date, and 
together with the costs of warrant, etc” 


In the Lower Court the appellant here took various points. 
He alleged a tender of Rs. 4,000 on the 23rd August, 1925, 
which he says he could not pay to the decree-holder owing to 
his absence from his house, that he went next morning with 
P. Ws. 3 and 4, whereupon the decree-holder observed that de- 
fault had been made and demanded the payment of the whole 
amount. After some discussion he agreed to „Waive the dc- 
fault on condition that the first and second instalments were 
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both paid within 6 months from that date. Now the only 
point on this that has been argued before us is that of waiver by 
the decree-holder on the 24th August, 1925. We have been 
taken through the evidence of P. Ws. 3 and 4 who assisted in 
bringing about the original razinamah and we ses no reason to 
disturb the finding of the learned Subordinate Judge that their 
evidence cannot be accepted. .That then is the question of 
fact. 


A question of law has been fully argued before us and that 
is this‘ that the transaction must be viewed in the nature of 
a penalty under S. 74 of the Contract Act, because the contract 
as contained in the razinamah is to pay Rs. 4,000 on the 23rd 
of August, 1925, and in default of so doing the whole Rs.30,000 
odd becomes due and payable and that this is a~penalty and falls 
within Illustration (g) to S. 74. Now I am quite content not 
to go beyond the terms of the decree and my construction of the 
decree is that it is an acknowledgment to begin with, that 
Rs. 30,000 odd is due and payable by the judgment-debtor to 
the ‘decree-holder and that the agreement to pay by instalments 
is for the benefit of the judgment-debtor and is really a conces- 
sion by the decree-holder. If that is so, that is to say, if the 
sum payable ts praesenti is Rs. 30,000, that is the liability, and, 
if the instalments scheme is merely a mode of payment, then. as 
Mr. Patanjali Sastri frankly admits, the foundation of his case 
as to the Rs. 30,000 being a penalty is gone. He wishes us to 
assume that this-is wrong and that the liability originates with 
the -payment of each of these various instalments. His con- 
tention is that in that case the payment of Rs. 30,000 in default 
of payment of a sum of Rs. 4,000 is clearly a penalty. Now it 
is to be observed, distinguishing this case from that in Rama- 
linga Adaviar v. Meenakshisundaram Pillai (1) before Stinivasa 
Aiyangar, J., that in that case the money had not yet become 
due, that is to say, the instalments of the chit fund amounts 
were payable in future in respect of a future liability. The 
learned Judge points out that on his construction of the docu- 
ment in that case there was no present debt created for the 
whole amount and that the parties agreed that it was only on.the 
due dates that the amounts of the instalments should’ be¢orie 
due and payable. The learned Judge also says that “the ques- 
tion whether the parties to the contract treated the amounts for 
which the bond was a as debita in praesenti E 


e . o (1924) 47 M. L. J. 833. 
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solvenda in futuro was a question of intention to be gathered 
from the document itself”. The learned Judge comes to the 
conclusion that in order to constitute a penalty it must be burden- 
some or oppressive and must operate tn terrorusm over the pro- 
misor so as to drive him to fulfil the contract. The learned 
Judge examined at some length the Illustrations (f) and (g) to 
S. 74, Contract Act, and pointed out that the principle underly- 
ing Illustration (f) is that the whole of the debt being payable 
immediately, the creditor agrees with the debtor to allow him 
to pay the amount by instalments so long as he pays them regu- 
larly. Now, with great deference, nothing is said in Illustra- 
tion (f) as to the whole of the debt being immediately payable 
and the learned vakil for the appellant seeks to differentiate the 
two illustrations, by the fact that in this case interest is payable 
and therefore it falls under Illustration (g). But it is to be 
observed in the present case that the interest is part of the sum 
payable itself; that is to say, that the Rs. 30,000 carries interest 
at 74 per cent. which is exactly the same - interest 
as is charged on each of the instalments; so that it seems to me 
that the fact that no interest is mentioned in Illustration (f)— 
and it may be somewhat unnatural to suppose that the loan men- 
tioned therein would be one without interest—does not seem to 
me to make any difference, especially as in (g) we have an 
illustration of what is obviously an unfair bargain which might 
amount to paying 100 per cent. for the accommodation. So the 
question resolves itself into this: Does the stipulation that on 
non-payment of an instalment of the debt due the whole amount 
is to become payable, constitute a penalty under the section? It 
seems to me that the authorities are in favour of regarding this 
as outside the provisions of the section. For instance, in 
Wallingford v. Mutual Society (2), it is said by the Lord Chan- 
cellor that acceleration of payments is not a penalty. He held 
that the contract was for certain debts which were owed im- 
mediately, though payable in future, and “being such, it is con- 
sistent both with principle and with authority to hold, that if 
the party who ought to have paid them or any of them at the 
proper time failed to do so, the default was his own and the 
lime might lawfully be accelerated for the other payments 
which were originally deferred”. That is a perfectly general 
proposition and seems to me to cover the present case. 
It ig also to be remarked that in the case of a contract to pay 
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a given sum of money, the sum named as payable on breach 
must be a sum in addition to the principal sum due under the 
contract, whereas in this case the sum payable is only the origi- 
nal amount of the debt as agreed to be due between the parties. 
And in Ex parte Burden. In re New (3), a case of 
a payment of a less amount by instalments provided 
they were punctually paid, and on a default in payment of 
the last instalment it was held that the creditor might sue for 
the balance of the original full amount due. “The debtor must 
pay that which he would have had to pay if the agreement had 
never been made,” says James, L. J.; and Cotton, L. J., said: . 
“I know of no case in which the equitable doctrine about penal- 
ties has been applied to a case in which a creditor agrees to 
reduce the amount of his claim on certain conditions, but that 
on the failure of the debtor to fulfil any one of those conditions 
the original rights of the creditor shall revive, and in my opinion 
the doctrine ought not to be applied to such a case.” We have 
further a case of the Allahabad High Court in Kishen Prasad 
v. Kunj Behari (4) which seems to me to support the view put 
forward by the learned vakil for the respondents. As pointed 
out by one of the Judges, “According to the terms of the compro- 
mise, therefore, if there was to be a default the plaintiffs were 
to get nothing more than what was declared to be due to them”. 
It seems to me to be precisely the case here. There is also an 
observation in a recent Letters Patent Appeal, Nos. 101 and 102 
of 1924, which lends support-to ‘the same view. 


On the best consideration I can give to the matter, I think 
the balance of authority is distinctly in favour of holding that 
a stipulation that the whole amount due should be paid on de- 
fault of a payment of any instalment cannot be held to be in the 
nature of a penalty within S. 74 of the Contract Act in a case 
like the present. I therefore would dismiss the appeal with 
costs. 


C. M. A. No. 107 of 1927 is also dismissed with costs. 

Curgenven, J. :—I agree with my learned brother upon a 
construction of the decree, that it finds a sum of Rs. 30,447-6-0 
payable by the defendants to the plaintiff on the date on which 
it was passed and that it further provides for the payment of 
this sum according to certain instalments and for the alternative 
that the whole amount still due should be payable upon default. 


3. °(1881f 16 Ch. D. 675, 4, (1925) 91 I. C. 790, 


LIL] THE MADRAS LAW JOURNAL REPORTS. 567 


I am unable to accept Mr. Patanjali Sastri’s argument that these 
terms amount to no more than the sums payable as instalments 
come into existence as debts only at the times when they are 
payable and not before. One clear argument against that posi- 
tion is that these sums are to bear interest from the date on 
which the decree itself was passed. In fact, I think that the 
decree is nothing other than for a sum present and for provision 
for a certain method of payment by instalments and provision 
further for default on failure to pay. The question according- 
ly is whether the acceleration of payment which is to happen upon 
default is in the nature of a penalty within the terms of S. 74 
of the Indian Contract Act. I am prepared to concede -that 
under the express terms of that section it is not very easy to 
say that a condition of this kind is excluded from its scope, be- 
cause, in addition to laying down that the penalty may be a sum 
named in the contract as the amount to be paid in case of breach, 
it includes also the clause that the contract may contain ‘any 
other stipulation by way of, penalty’ which is a very wide method 
of expression. Turning, however, to the illustrations, we are 
given a contrast in the last two which I think is perhaps intended 
to set the matter at rest. It is quite clear that the case in illus- 
tration (f) relates to a mere acceleration and not to the exaction 
of any-.extra amount by way_of penalty, whereas in- Illustration 
(g) the borrower not only has the payment accelerated 
but be is to pay upon it the interest which was properly due only 
upon the loan if it had run-fer-its full course. That is the 
principle upon which these two illustrations. have been distin- 
guished by the learned authors Pollock and Mulla in their Com- 
mentary on the Indian Contract Act, and it appears to me that 
that is the clear distinction between them. It is no doubt founded 
upon English case-law and especially upon the case 
Wallingford v. Mutual Society (2). Mr. Patanjali Sastri 
has endeavoured to distinguish that case on the ground that the 
debt there was existing throughout and that the grant of instal- 
ments for the payment of it was a mere concession which the 
creditor was entitled to withdraw. | Whether or not the similar 
term in the decree here regarding instalments can be regarded 
as a concession, I have already expressed my view that the debt 
must be regarded as existing from the frst, and upon this 
ground I would distinguish this case from that dealt with by 
Srinivasa Aiyangar, J., in Ramalinga Adaviar v. Meenakshi- 


2. (1880).5 A C. 685. 
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sunderam Pillai (1) where he draws a distinction from the 
English case on the ground that the debt he was dealing with 
came into existence piecemeal as the instalments fell due. 
Again in Ex parte Burden. Inre New (3) the princi- 
ple has been enunciated in the judgment of Lush, L. J., 
that a penalty must be something which a debtor has to pay over 
and above his original liability as a punishment. The same 
principle, I think, is apparent as underlying the decision of 
Kishen Prasad v. Kunj Behari Lal (4), where it was held that 
if the agreement provided that, if the payment were not made 
according to date the plaintiff would be entitled to recover the 
whole amount claimed by him from the defendant, it cannot be 
said to contain a penal clause inasmuch as it merely amounts to 
the withdrawal of a concession; and that in such a case time 
must be regarded as of the essence of the contract. I would 
add that in my experience it is no uncommon thing for a decree 
to be drafted in accordance with the provisions of R.11 of 0.20, 
C. P. Code and providing for the payment of the sum due by 
instalments, with the alternative that upon default the whole 
amount may be executed for, and I have never heard it said 
that in such a case this alternative direction can be relieved 
against as a penalty. 

a A agree therefore that the appeals must be dismissed- with 
costs. 


"ÀA: S V: Appeals dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice OpGers AND MR JUSTICE 
CURGENVEN, 


Bada Kristam Naidu ... Appellani* (Petitioner in 


E. P. No. 68 of 1916) 
i | 
Durvada ere alias Janakiramayya 
Chowdhari and others ... Respondents (Respondents 
and Petitioner in E. P. No. 39 of 1916). 
Civil Procedure Code, S 47—E-xecttion of decree—Right of—Bernam.- 
dar tramsferee decree-holder—Death of, after recognttion of  transfer—- 
Cantest after, between his heirs and the real transferee of the Jecree as to 
the right to execute the decree—Deciston of—Execuing Court—Power and 
duly of. - 
— +C, M. À. No. 141 of 19283 and ` Jrd May, 199. "° 


C. M.’S. A. No. 64 of 1923 
1, (1924) 47 M L J 833. 3. (1881) 16 Ch. D 675. 
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A decree obtained by B was by him transferred to K. K applied tu 
be brought on record as transferee decree-holder and was so recognised 
He then died. and the question arose who was entitled to execute the decree. 
Alleging that K was mercly a benamidar for his father, N applied te exc- 
cute the decree. Another application was put in by the undivided brother 
ol K. 

Held, that the executing Court was competent and was bound under 
S. 47, Civil Procedure Code, to decide which of the two rival petitioncrs 
was entitled to-execute the decree. 

Palaniappa Chethar v. Subramanta Chethar, (1924) 1L R 
48 M 553 . 48 M L J 419 is no authonty for the position that, even after 
the death of the benamidar transferee decree-holder, the real owner still 
cannot be heard to say that the decrce is his, and that he alone is eutitled 
to execute it. 


Appeal against the order of the District Court of Ganjam 
in E. P. Nos. 39 and 68 of 1916 in O. S. No. 20 of 1904 and 
Appeal against the order of the Court of the Additional 
Subordinate Judge of Ganjam at Berhampore in A. S. No. 5 of 
1922 (A. S. No. 16 of 1919, District Court of Ganjam) pre- 
ferred against the order of the Court of the District Munsif of 
Sompeta in E. P. No. 5430 of 1916 in O. S. No. 483 ot 
1910. 

H. Suryanarayana for appellant. 

B. Satyanarayana and V. Govindarajachani for Erie 

The Court delivered the following 

JUDGMENTS :—Odgers, J. :—This is an appeal against the 
order of the learned District Judge of Ganjam on two E. Ps 
namely 39 of 1916 and 68 of 1916.In the former Kamalanabham 
Naidu was the petitioner as transferee and benamidar of the late 
Parasuramayya Chowdhari stated to be the real owner of the de- 
cree. Kamalanabham Naidu having died, the real owner’s un- 
divided son, Nandesam Chowdhari, a minor, represented by his 
next friend Duvvada Butchamma, was the petitioner, and the 
respondents were Duvvada Patrudu alas Janakiramayya Chow- 
dhari and Duvvada Gusayi Chowdhari. In E. P. No. 68 ot 1916 
the undivided brother of Kamalanabham Naidu, transferce, is 
the petitioner and the respondents are the same as in E. P. No.39 
of 1916. The learned District Judge,’ whose predecessor held 
that the question which of these two rival petitioners can 
execute the decree is one to be decided under S. 47, Civil Pro- 
cedure Code, decided on the merits that the brother of Kamala- 
nabham Naidu is not entitled to execute the decree in E. P. 
No. 68 of 1916 and dismissed the execution petition. 

The facts are that in O. S. No. 20 of 1904 a certain 
Bheemaraju Chetty obtained a decree which he transferred by 
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Ex. A to Kamalanabham Naidu. That was on the 25th Novem- 
ber, 1906. Kamalanabham Naidu applied to be brought on the 
record as transferee decree-holder and was so recognised on the 
Oth March, 1908. In 1914 Kamalanabham Naidu died and the 
appellant is, as stated, his undivided brother. The petitioner 
in the other petition is the undivided nephew of the judgment- 
debtor and a cousin of Kamalanabham Naidu’s mother. ‘This 
petitioner alleges that his father was the real transferee and that 
Kamalanabham Naidu was only a benamidar for him. It is 
therefore to be observed that the original parties, i. e., the origi- 
nal transferor and the original alleged benami transferee and 
the original alleged real transferee are all dead, and the first 
question is, can a question involving a benami transaction be 
gone into under S. 47, Civil Procedure Coder -~ It is maintained 


for the appellant that this has now been decided in Palamappa 


Chethar v. Subramanta Chethar (1) and that decision must be 


taken to exclude every possible question of benami that -may 


arise in execution. If that is- so, the appellant is right. But 
the question is, does the decision go to that lengthr What the 
decision of the Chief Justice and V. V. Srinivasa Aiyangar, J., 
amounts to is that, where a decree has been transferred to a 
person in writing, nobody else can, under colour of being the 
real owner, apply to have the right of executing the decree con- 
ferred on him. In other words, the transfer is conclusive of 
the right to execute. In that case the assignment of 
the decree was taken in the personal name of one R. M. M. 
Subramaniam Chetty and it was attempted to be shown that 
this gentleman was only an agent with general power from 


one S. N. Subramania Chetty and that therefore the assign- 


ment to-R:M.M. Subramania Chetty was simply a benami tran- 
saction for the principal. The learned Judge held that 
O, 21, R. 16 which lays down that where a decree is transfer- 
red by an assignment in‘writing or by operation of law the 
transferee may apply for execution excluded a person other- 
wise a stranger to the Court from coming forward: alleging 
that the transferee is a mere benamidar. V. V. Srinivasa 
‘Aiyangar, FJ., observed at the end of his judgment: 

-7 “Tt is ‘also clear tHat the Code of Civil Procedure did really intend to 


prevent benamidars coming - in and making applications to the Court on 
the general basis of the Jaw relating to benami transaction.” 


The case seems to me to amount only to this, namely, that 
the righty of the transferee to come in are confined unlike those 
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of the decree-holder to O. 21, R. 16. This rule has to be read 
in connection with S. 47 (3) which lays down the procedure to 
be adopted when an assignee as representing his assignor wants 
to execute. In further support of his argument the learned 
vakil for the appellant cited Paupayya and Subbayya v. Nara- 
sannah and K. Subbayya (2) which is a very similar” case to 
Palaniappa Chettiar v. Subramania Chettiar (1) except that 
the decision which was disapproved in the later case was to the 
precisely opposite effect. There Johnston’s name 
appeared on the face of the decree and it was alleged 
that he had obtained the decree as agent for Arbuth- 
not and Company. , It was held that the decree-holder 
was the person whose name appeared on the face of the record 
or had been recognised as transferee. The decision in Bhan- 
dari v. Ramachandra (3) does not appear to help the appellant 
as in that case there was no decree when the assignment was 
made. The question really is whether on the death of the as- 
signee, whom we will assume for the present to be benamidar, 
the question under S. 47 (3) can be re-opened de novo and the 
matter decided as to who is ‘really the’ representative ot the 
decree-holder. It does not seem to me that the case in 
Palamappa Chettiar v. Subramanta Chettiar (1) 
understood in the way I have set out above affords us any 
assistance in a matter of this sort unless it can be taken, as 
I do not think it can, to be a general declaration that no kind of 
transaction involving the doctrine of benami will be enquired 
into by the executing Court. If the law really meant that, it 
would have been quite easy to have inserted a provision in O. 21, 
R. 16 or in S. 47. There is no question here of going behind 
the decree because the person named in the decree is dead and 
the question seems to be to resolve itself into one quite as much 
to the title of the decree as one involving this question of benami. 
In fact I would go so far as to say that this question of benami 


shrinks to very unimportant proportions in a matter of this ` 


sort, the question being who is the real owner of this decree 
which is at' present so to speak floating about and without any 
person authorised to execute it. The right of the real owner 
to execute the decree is recognised in an earlier case in Abdul 
' Karim v. Chukhm (4) where the benamidar admitted that a 
certain sale to him was benami and that the real and beneficial 
transferee was the father of the applicant for execution on which 

: I M . 4&8 ML 419, 2. (1 ILR2 M 216, 
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the Lower Court.allowed the decree to be executed. Mitter, J., 
in that case observed that the benami system is recognised in 
this country and a benamidar is not a transferee of the decree, 
whereas thè section only authorised the Court to alow the 
transferee of the decree to apply for execution. That no 
doubt has been modified in modern times and benami tran- 
sactions have been recognised in later decisions as for instance 
by the Privy Council in Gur Narayan v. Skeolal Singh (5) 
holding that a benamidar, though not beneficially interested in 
property standing in his name, represents in fact the real 
owner and is, so far as their relative legal position is concern- 
ed, a mere trustee for him and is authorised to sue. Sir 
George Farwell in an earlier case in Bilas Kunwar v. Des- 
raj Ranjit Singh (6) observed that this system had a resem- 
blance to a resulting trust. If that is so, it seems difficult to 
say that the title to this decree has not resulted to the appellant 
Dy operation of law such as is contemplated by S. 82 of the 
Trusts Act. It has been argued that, when a benamidar dies 
he being in the position of a trustee under the Trusts Act and 
there being no person under S. 73 to appoint a successor to hini. 
his legal representative must assume the benami character 
which was held by his father or other predecessor. The case 
in Raja of Deo v. Abdullah (7) was cited to us for the proposi- 
tion that a trusteeship did devolve on the late trustee’s legal 
representative. It is based on one sentence at the end of the 
Privy Council judgment where the facts are extremely compli- 
cated. The sentence runs as follows: “Kashinath was a trus- 
tee for Rajah Bhikham, and Lajjadhari could only succeed to his 
father’s trusteeship.” Kashinath was a benamidar for the 
Rajah and his son Lajjadhari executed a conveyance acting on 
the instructions of the Rajah. It can hardly be denied that the 
Rajah was the true owner and that Lajjadhari had nothing in 
himself that he could convey. I think that is all their Lord- 
ships meant by the sentence in question and that it would be an 
extraordinary doctrine to lay down that, when a benamidar dies, 
of necessity the benamidarship is carried on by his relations 
who happened to be his legal representatives. A benami tran- 
saction is, I imagine, generally entered into with one who is 
personally trusted or personally selected for some reason that 
commends itself to the transferor and it is extremely unlikely 
«dS, (ASTBYL RASTA IL R46C 56. HO MLI OPC. 
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that any benamidarship would be intended to last beyond the 
life of the person who is interested as benamidar.’” "Virioud 
cases were cited to us on behalf of the respondent to’show thit 
the death of the benamidar merely removes a bar to-the legal 
as well as the beneficial enjoyment of the property by tHé bene! 
ficiary. For instance, on revocation of probate, in -Uma 
soondury Dassy v. Brojonath Bhuttacharjec (8) an executrix 
took out probate and obtained a decree for rent. The probate 
was revoked by a minor who applied for execution dfi thi’ 
decree. The Court held the minor could execute as’ he-had 
succeeded his father by the operation of law. So in'A. D. 
Miller v. Abinash Chynder Dutt (9), where the adjudication 
in insolvency was annulled, it was held that the decree-obtdiriéd 
by the Official Assignee was not annulled thereby and that‘ the 
applicant had become assignee by operation of law as he-had 
been appointed trustee to the estate of the late ex-insolvent: 
In Sowcar Lodd Govinda Doss v. Muneppa Natdir (10)' promis 
sory notes were taken from the debtors to an estate ‘by ~ tie 
manager under the management of the Court of Wards forthe 
latter. The Court held that they became vested in the ‘mort- 
gagee when the superintendence of the wards was-withdtawn: 
Further Muthiah Chettiar v. Govinddoss Krishnadoss. 4 11), 
which was heard by a Bench of three Judges, seerns,to imply 
that O. 21, R. 16 is not exhaustive of every case which might 
come under its provisions. If that is so, it cannot be held,.that 
R. 16 is final for all executing purposes. But however that 
may be, I am of opinion that as a matter of fact R. 16 has, little 
or no application to the present case. It seems to me,that by 
the death of the original parties the whole matter is set'at. large 
and that it is the duty of the Court under S. 47 to decide on the 
merits which of the contestants is in fact entitled to execute thls 
decree. So far then the contention of the appellant must be overr 
ruled and I now proceed to the merits of the case. -There is 
no need to say much about these. The evidence of the peti- 
tioner’s witnesses, four in number, has been printed and we-have 
been taken through it. The Judge who saw and heard the 
evidence relied upon all these witnesses and it seems to me that 
in particular if P. W. 1’s evidence is accepted the appellant is 
out of Court. In fact it was hardly suggested otherwise. R. W., 
I in answer to the Court says that Parasuramayya suggested to 
the witness that the transfer should be in Kamalanabham’s name 
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10. (1908) I L R 31 M 534. 11. (1921) IL R44 M919 4MLJ36ó 


fade 


E eg 
? da 
Lapras 
d ey 


}osgeve sito? 


Curgenven, J. 


574 THE MADRAS LAW JOURNAL REPORTS. [ vor. 


benami for him; and also that Parasuramayya suggested that 
Kamalanabham should be “shown as the transferee’ as the 
judgment-debtor was his own brother. The witness could not 
say who actually paid the money. But there seems to be from 
the evidence no doubt that the money was provided by Parasura- 
mayya, he and Kamalanabham having settled to make the trans- 
fer for about half the decree amount, namely Rs. 9,200. This 
appears to be probablised by the evidence of P. W. 2 who said 
that just at the time Patrudu Chowdhari was preparing a 
fresh suit for partition as the High Court had dismisséd his 
previous suit on a preliminary point. P. W. 3 says that he is 
sure that Parasuramayya provided the money and I do not 
think there is any point to be made of his previous statement 
in 1908 that the consideration was paid by , Kamalanabham 
because in his present statement he says he is not sure who actu- 
ally handed over the money but that if he said that Kamalanabam 
did it in 1908 it is probably right. There is in nry opinion no 
reason to think that the learned District Judge came to a wrong 
conclusion on the merits and as I am against the appellant also 
on the point of law this Civil ‘Miscellaneous Appeal must be 
dismissed with costs. 
© C. M. S. A. No. 64 of 1923 will also be dismissed. 

_ Crrgenven, J. :—Following Palamappa Chettiar v. Subra- 
mania Chettiar (1) it is nodoubttrue that the real 
owner of a decree cannot claim under O. 21. 
R. 16 to execute it where it has been transferred 
in writing to the name of a benamidar for him. But once the 
benamidar is dead, this decision does not appear to me to be 
any authority for the position pressed upon us that the real 
owner still cannot be heard to say that the decree is his; nor I 
think have we been shown any other authority for the proposi- 
tion. Once the benamidar is dead, the question necessarily 
arises, who is his representative, or, to use the language of O. 21, 
R. 16, who is his transferee by operation of law? In the 
ascertainment of this, there does not appear-to be any. provi- 
sion in the Code, or any other authority, requiring the execut- 
ing Court to exclude the real owner from coming forward and 
proving that the decree is his property. We have been shown 
nothing in support of the contention that, in such circumstances, 
the ostensible owner is to be regarded-as the real owner for the 
purpose of ascertaining his representatives. There is a series 


q1. (1924) IL R 48 M 553: 48 M L J 419, 


tm] THE MADRAS LAW JOURNAL REPORTS. 575 


of cases Umasoondury Dassy v. Brojonath Bhuttacharjee (8), 
A. B. Miller v. Abinash Chunder Dutt (9) and Sowcar Lodd 
Govinda Doss v. Mimeppa Naidu (10) in support of the view 
that, when the title of the holder of a decree or of a transferred 
decree terminates, when, for instance, the holder is an executor 
and probate is revoked, when he is a trustee under a trust found 
to be invalid, when he is an Official Receiver and the adjudica- 
tion is annulled, the owner upon whom the title devolves _ may 
be substituted by the executing Court. That Court is clearly 
bound under S. 47 (3), C. P. Code, to determine who, in this 
wide sense of the term, is the decree-holder’s representative. 
To quote Mukerjee J., in Ajodhya Roy v. Hardwar Roy (12) 
“the term ‘representative’ `as used in S. 244 of the Code of Civil Procedure 
of 1882 means not mercly the legal representative in the sense of the heir, 
executor or administrator, but includes any representative in interest, that 
is, any transferee of the interest of the decree-holder........ id 


The further question then is whether, when a benamidar 
dies, the real owner is his representative or transferee by opera- 
tion of law. Some argument has been addressed to us 
to show that the benamidar was in the position of a 
trustee, and that, upon the death of a trustee and until an- 
other trustee is appointed, his natural heir succeeds to the trust. 
That may be true of a trust created under the Trusts Act, but 
I do not think that an ordinary benanu title is governed by this 
rule. If the real owner sued to establish his title to the pro- 
perty, it is indisputable that he would be entitled toa decree 
declaring it, and, if that be so, he may equally establish his title 
in proceedings under S. 47, C. P. Code. In my view, there- 
fore, the Lower Court was right in deeming itself competent to 
go into this question. 

On the merits it appears to me that there is a good deal 
of substance in the argument that Parasuramayya had consider- 
able motive for desiring to acquire this decree whereas it would 
have been a foolhardy action on the part of the benamidar 
Kamalanabham. The circumstances are sufficiently explained 
by one of the vakils, P. W. 2, namely, that Parasuramayya 
himself owned only 4|5ths of the property and that the remain- 
ing 1|5th was under litigation between him and his brother. It 
was natural in those circumstances that Parasuramayya should 
desire to acquire the decree held by his brother’s mortgagee. The 
evidence relating to the sources from which the money was 

1889) I. L. R. 16 C. 347. 
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obtained is not in itself extremely cogent but if the evidence of 
the vakil P. W. lis accepted it is conclusive upon the question 
ef benami, because he says that the parties clearly and unambi- 
puously gave him to understand that that was the nature of the 
transaction. It is true that a considerable interval, some 16 
years, elapsed between that transaction and the date of his de- 
position, but that is not a reason for rejecting his evidence. 
There.is further the testimony of the attestors P. Ws. 3 and 
4°, It is said that P. W. 3’s evidence is to be considerably dis- 
counted by the circumstance that he said in Exhibit I] Kamala- 
nabham paid the money. But granting that the transfer was 
a benami transaction, and he desired tosspeak in support of it, 
he-could have said nothing else. 

The learned District Judge has pointed out that the alleg- 
ed benamidar never during the course of the 8 years that he 
lived after acquiring the decree attempted to execute it and in 
view of this consideration and other considerations which I 
have mentioned I think the District Judge was clearly right in 
holding, that it was a benami transaction. I agree according- 
ly with the orders proposed by my learned brother. 

© ALS. V. Appeals dismissed. 





E PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna] 
PRESENT :—LORD PHILLIMORE, LorpD SINHA, .LORD 
BLANESBURGH AND SIR LANCELOT SANDERSON. 


Mahara ja Bahadur Keshava Prasad Singh ... Appellant* 
a v. 
The Secretary of State for India in Council ... Respondent. 


Alluvion—Gradual accretton—Reformation in situ—Rights of riparian 
oumners=-Bengal Reg XI of 1825, S. 4. 
- Land ‘which by fluvial action has gradually accreted to that of a mpanan 
owner- does not become his property under Bengal Reg. XI of 1825, S 4, 
if ıt is a reformation on -the sıte of diluviated land of another owner, who 
hag neither given up his right to it nor let adverse possession run. This 
principle applies whether the land of the two owners was onginally on the 
sarhe-or on the opposite side of the river. 
tT- Lopes ` v. Muddun Mohun Thakvor, (1870) 13 M I A 467, 475, 
TTursyhas Suigh v. Lootf Alt Khan, (1874) L. R. 21. A. 28; and Sardar 
Jaggot. Sangh vy. Briyynath Kunwar, (1900) I L. R. 27 Cal. 768 : 27 IA bl 
followed. 
ae Riighoobur Dyal salbo y: Kulen Periat Sahee, (1879) L R 
6I. A. 211 distinguished. 

Judgment of the High Court afirmed. 


P, C. Appeal No. 37 of 1925. 25th February, 1927. 
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Appeal from a decree of the Patna High Court affirming 
a decree of the District Judge, Shahabad. 


The material facts appear in the judgment reported below. 


De Gruyther, K. C. and E. B. Raikes for appellant.— 
The accretion was gained by gradual accession within the mean- 
ing of Reg. XI of 1825, S. 4, cl (1). Secretary of State v. 
Raja of Visianagaram (1). <A good title was thus obtained. 
Reliance was placed on Rughoobur Dyal Sahoo v. Kishen Per- 
tab Saee (2); Doe v. East India Co. (3); Eckowrie Singh v. 
Heeraloll Seal (4); Nogender Chunder Ghose v. Mahomed 
Esof (5); and Balusu Ramalakshmamma v. Collector of Goda- 
vari (6). The case of Lopez v. Muddun Mohun Thakoor (7) 
is not consistent With other Privy Council rulings. 


We rely alternatively on S. 4, cl. (5) of the Regulation, 
and submit a title was obtained on the principle recognized there: 
Attorney-General v. McCarthy (8); Hinton v. Ashby (9); 
Mayor of Carlisle v. Graham (10) ; and Foster v. Wright (11). 


As to custom this we submit was proved. The evidence 
was as in Dhany v. Gongananda Singh (12). 

Assuming a good title in the appellant the sale was invalid 
since there was no assessment, but if no title the sale was like- 
wise invalid since the Collector had no jurisdiction to sell the 
land to recover arrears due in a different district: Balkishen 
Das v. Simpson (13). Plaintiff since he sued in ejectment 
had to establish his title. 


Dunne, K. C. and Kenworthy Brown for respondent (were 
not called on as to the validity of the sale if a title was not estab- 
lished by the appellant). The finding was one of reforma- 
tion in stiu. The observation in Lopes’s case (7) relied on was 
a material part of the decision. The rule being a decision as to 
the true construction of the Regulation it applies whether the 
lands were on one side or opposite each other. The rule has 





1. (1921) LR49I1A67:ILR45M 27 :42MLJ 589 (PC), 


2. (1879) LR6IA 2l 3. (1856) 6 M I A 267. 

4. (1868) 12 M I A 136. 5. (1872) 10 Ben. L R 406 (P C). 
6. (1899) L R 26 I A 107 -I LR 22M 464 (PCO). 

7. (1870) 13 M I A 467, 475. 8. (1911) 2 I R 2 

9. (189%) 2 Ch. 1. 10. (1869) L R 4 Ex. 361. 


11. (1878) 4 C P D 439, 
12. (1925) L R 52 I A 279 : ILR 4 Pat 788 : 50 MeL J1% (PC). 
13. (1898) L R 25 I A 151 ; I L R 25 C 833 (P C). 
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been frequently affirmed: Hursuhai Singh v. Lootf Ak Khan 
(14); Sardar Jaggot Singh v. Brij Nath Kunwer (15). We 
submit that Ritray Koer v. Sarfaras Koer (16) is in no 
way inconsistent with Lopes’s case (7). The following were also 
cited: Court of Wards v. Radha Prosad Singh (17) ; Colector 
of Rajshahye v. Soonduree Debia (18) ; Sarat Sundari Debya v. 
Soorjya Kant Acharjya (19). 

In India fluvial action is of a different character to that 
in England and English law should not be applied. 

The previous decisions of the Board apply irrespective of 
the claim being made under one or other of the clauses of the 
4th section. 


Custom as alleged was not proved as the`concurrent find- 
ings show. Appellant had denied the custom at other times. 
Reference was made to a previous suit reported in (1919) 5 
Pate La Po 4,10. . 

We concede the sale would be invalid if the appellant acquir- 
ed a title by accretion. 

De Gruyther, K. C. replied. 

~ 25th February, 1927. The Judgment of their Lordi 
was delivered by l 

Sir LANCELOT SANDERSON :—This is an appeal by the 
Maharaja of Dumraon, who was the defendant in the suit, 
against a decree of a Division Bench of the High Court of 
Judicature at Patna, dated the 1st June, 1923. 

-~ The suit was brought by the Secretary of State for India 
in Council to obtain a declaration of the plaintiffs title to cer- 
tain lands called the Mahal of Turk Ballia, to recover posses- 
sion of the said lands from the Maharaja, and for mesne 
profits. g 

The suit was tried by the learned District Judge of. Shaha- 
bad, who made a decree in favour of the plaintiff dated the 
19th December, 1918. The High Court, by the above-men- 
tioned decree of Ist June, 1923, dismissed the Maharaja’s 
appeal with costs. 

The River Ganges separates the Shahabad district in 
Bihar from the United Provinces of Agra and Oudh. The 


aE 


7. (1870) 13 M I A 467. : 
14. (1874) LR2TA 2. 
15. (1900) LR 271 A81- ILR27 C 768 (PC). 
16. (1905) LR 321A 165 : IL R27 A655 .15ML J 349 (FC). 
17. (18743 22 W. R. 2B. 18. (1874) 22 W. R. 324. 
19. (1876) 25 W. R: 242 (P. C.). 
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Ballia district is to the north of the Ganges and the Sapa 
district is to the south of the river. 


The Mahal Turk Ballia, which consists of a single miouzah 
of that name, was settled with proprietors, other than the 
appellant, in the year 1790 as a separate estate, and in 1793 or 
1795 was permanently settled and assessed to revenue at 
Rs. 251. It had a nominal area of 275 bighas, and ‘at that 
time was situated to the north of the River Ganges. ” 


Between 1871 and 1884 the land of this village was wash- 
ed away by the Ganges, which was“gradually moving north- 
wards, until in 1884 the whole of the village had disappeared. 

As the land of this estate became submerged in the river, 
proportionate remission of revenue was allowed, until at last 
the proprietors were paying a nominal sum of Rs. 2. per 
annum in order to preserve their right to the estate in the 
event of its reappearing. In 1884, however, they were in- 
formed by the authorities that this payment was no , longer 
necessary to keep alive their rights, and the Board of Revenue 
in the United Provinces directed that the payment of revenue 
should be suspended and written off from year to year in the 
revenue account. This was accordingly done in the revenue 
accounts of the collectorate. 


As the river altered its position to the northward, accre- 
tions took place on the opposite bank in thé Shahabad district, 
and in 1909 correspondence took place between the respective 
collectors, from which it appeared that Turk , Ballia’, had 
reformed on the south side of the river. 


Accordingly, by two notices issued in the Gazettes of: the 
respective provinces, dated the 25th and 26th May, 1910, it 
was formally notified that the permanently settled estate of 
Turk Ballia had ceased to form part of the Ballia district in 
the United Provinces, and that it formed part of the Shahabad 
district in Bengal (which at that time included Bihar) in res- 
pect of its civil, criminal and revenue jurisdiction. 


It is not clear when the Mahal of Turk Ballia began ‘fo 
appear as dry land on the south side of the river. It would, 
in the natural course of things, be difficult to ascertain this 
with any accuracy; the learned Judges of the ‘High Court 
stated that there could be little doubt that for some years after 
it emerged, as the river subsided after the fléods, it would be 
again. covered during`the rainy season, and that it might: rea- 
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sonably be inferred that for some time after its ee it 
would be sandy waste unfit for cultivation. 


The learned Judge who tried the suit held on the evidence 
that it did not become cultivable before 1909, and the learned 
Judges of the High Court agreed with that finding. The 
above-mentioned date is material to the question whether the 
Maharaja had acquired a title by adverse possession as 
against the recorded proprietors when the suit was instituted, 
viz., on the 8th December, 1916. 

This question may be disposed of at once; the High Court 
held that no title was acquired by the appellant by adverse pos- 
session up to the date when the suit was brought, thus affirm- 
ing the finding of the Trial Court. The learned counsel 
who appeared for the appellant on this appeal stated during the 
argument that he accepted the two findings in this respect, and 
did not dispute them. Their Lordships see no reason for 
differing from the above-mentioned BHC: as to adverse 
possession. 

The village of Turk Ballia having been placed on the 
rent-roll of the Collector of Shahabad, as appears from para- 
graph 7 of the appellant’s case, notices were given to the ori- 
ginal proprietors to pay the arrears of revenue alleged to be 
due in respect of the said estate. 

It further appears that no revenue from this estate was 
paid up to the end of the financial year 1910-1911; and on the 
4th May, 1911, when the revenue was'in arrear for one year, 
notification for the sale of the Mahal of Turk Ballia for 
arrears of revenue was issued under the provisions of Act XI 
of 1859. The Turk Ballia estate was put up for auction, and 
in the absence of bidders it was duly purchased by the Collector 
on behalf of the Government. | 

The Collector of Shahabad then began relaying the bound- 
aries of Turk Ballia under the Survey Act, on the basis of the 
maps of the Revenue Survey and the Diara Survey. 

The defendant Maharaja, who was in possession of the 
lands in suit, objected to the demarcation, and claimed the land 
as an accretion to his own estate. He refused to give up pos- 
session, with the result that this suit was instituted, as already ` 
stated, on the 8th December, 1916, by the Secretary of State 
for India in Council’. 


TheeMaheraja’s estates in the locality lie mainly on the 
south side of the river. As the new land formed on the 
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southern side of the river, the Maharaja had treated it as a 
portion of his property. 

As the learned Judge, who tried the suit, pointed ue if 
this land was an accretion to the property of the Maharaja, 
it would ordinarily have been liable to assessment of land 
revenue under Act IX of 1847. But the Maharaja claimed 
special privileges in respect of alluvial accretions. 

The bulk of the estates which form the Maharaja’s zemin- 
dari were permanently settled at the decennial settlement of 
-~ 1789-90, which was confirmed by Regulation I of 1793. This 
included the estate of Dhakaich Mahal, and in connection with 
this estate there was a condition agreed to that the Maharaja’s 
predecessor should not claim abatement of revenue for losses 
hy diluvion and he should not be liable to additional asseasment 
on account of alluvial accretions. 

To the north of the Dhakaich Mahal, between this estate 
and the Ganges, were certain villages, not included in the settle- 
ment of 1790, which were either waste or uncultivable, or 
partly or wholly submerged. These villages were settled 
with the Maharaja in 1800, and form part of the Jauhi Mahal, 
and include the villages of Jagdishpur and Parsanpa. 

It was as alluvial accretions to these two villages that the 
Maharaja entered into possession of the lands in suit, as parts 
of it became fit for cultivation. 

It was argued on behalf of the appellant before their Lord- 
ships that if the appellant acquired a good title to the lands in 
suit by reason of their gradual accession to his other lands, it 
would be necessary for the authorities to assess the accreted land 
under Act IX of 1847 before revenue could be levied in respect 
thereof, that as this was not done, the Maharaja could not be 
said to be in default of payment of revenue, and that conse- 
quently the sale was without jurisdiction and was invalid. 

The learned counsel argued, therefore, that he need not 
rely on the settlements of 1790 and 1800, inasmuch as his case 
was that the Maharaja was the proprietor of the accreted land 
and that he had not been assessed in respect thereof. 

Their Lordships agree with this part of the learned coun- 
sel’s argument, and are of opinion that if it could be shown that 
the Maharaja had become the proprietor of the lands in suit 
by reason of their gradual accession to his other lands, a fresh 
assessment of such accreted lands under Act IX of 1847 would 
be necessary before the Maharaja could be called upen to pay 
revenue in respect of such accreted lands. 
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The learned Judges of the High Court seem to have thought 
that the appeal mainly depended upon the construction of the 
terms of the settlements of 1790 and 1800. Their Lordships 
are unable to accept that view for the reasons already stated. 

The learned Judges of the High Court came to a further 
conclusion, as follows :— 

“Having already determined that the settlement of 1800 does not 
include the lands now ın suit, and assuming that the lands never reverted 
to the Crown by abandonment, ıt becomes unnecessary to consider whether 
the appellant has acquired any proprietary interest in the Jands or not.” 

_ . Their Lordships are not able to agree with this conclusion. 
_ The main point argued before their Lordships on behalf of 
the appellant was that the Maharaja had obtained a good title 
to’ the lands in suit by reason of their gradual dccession to his 
estate to the south of the Ganges by reason of the recess of the 
river to the northward, and their Lordships agree that this is 
the principal question in the case. 
It raises an important issue which goes to the root of the 


case, and, in their Lordships’ opinion, a decision in respect tMere- 
of is essential to the disposal of the appeal. 


The argument of the learned counsel on behalf of the ap- 
pellant in respect of the last-mentioned submission—viz., that 
the Maharaja had obtained a good title to the lands in suit by 
reason of their gradual accession to his estate on the south side 
of the river—was based upon the provisions of Regulation X1 
of 1825, Section.4, clause (1)... The clause is as follows :— 
_ IV.—Fewst. When land may be gained by gradual accession, whe- 
ther from the recess of a river or of the sea, it shall be considered an in- 
crement to the tenure of the person to whose land or estate it is thus an- 
nexed, whether such land or estate be held immediately from Government 
by a zemindar or other superior landholder, or as a subordinate tenure, by 
any description of under-tenant whatever. Provided that the increment of 
land thus obtained shall not entitle the person in possession of the estate 
or tenure to which the land may be annexed, to a mght of property or 
permanent interest therein beyond that possessed hy him in the cstate 
or tenure to which the land may be annexed, and shall not in any case be 
understood to exempt the holder of it from the payment to Government 
of any assessment for the public revenue to which it may be liable under 
the provisions of Regulation II, 1819, or of any other Regulation in force. 
Nor if annexed to a subordinate tenure held under a superior landholder, 
shall the undér-tenant, whether a khoodkast ryot, holding a mouroosee 
istimraree tenure at a fixed rate of rent per bigha, or any other descrip- 
tion of under-teriant liable by his engagements, or by established” Usage, 
to an increase of rent for the land annexed to his tenure by alluvion, be 
considered exempt: from the payment of a increase of rent to which he 
may be justly liable, 
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It was urged on behalf of the appellant that the above- 
mentioned clause was applicable to the facts of this case. 

Before considering this question it is necessary to mention 
certain findings of fact of the learned District Judge who tried 
the. suit :— 

1. The learned Judge found that the Mahal Turk Ballia, 
which originally lay on the north side of the river, was washed 
away to a-depth of 80 or 100 yards in a year; that the erosion 
was slow and gradual in a limited sense, in that it operated by 
degrees upon the face of the bahk ; that it could not be called 
imperceptible. : 

2. The learned Judge found that the process of alluvion 
by which the land in suit was formed’on the south side of the 
river was slow, gradual and imperceptible. 

_ 3. He held that it was hardly open to question that the 
land in suit stands on the site formerly occupied by the Mouzah 
Turk Ballia; that is to say, though Turk Ballia forinerly lay 
on the north of the Ganges and the land in suit lies on the south 
of the river, this land lies in the same geographical position, in 
the same latitude and longitude as that which was originally 
eccupied by Turk, Ballia. 


These findings were adopted by the learned Judges of the 
High Court, and in the argument before their Lordships , they 
were not contested. 


It was argued on behalf of the plaintiff (respondent) that, 
inasmuch as the lands in suit had been identified as the Mahal 
Turk Ballia, and inasmuch as this was a case of “re-formation 
iH situ,” the first clause of S. 4 of Regulation XI of 1825 did 
not apply, but that the fifth clause was applicable and that by 
general principles of equity and justice it should not be held 
that the Maharaja was the proprietor of the lands in suit. 

The terms of the first clause of S. 4, taken literally and 
by themselves, may be said to be sufficiently wide and general 
to: include the facts of this case, but the clause has been the 
subject of judicial decisions, some of them by the Judicial 
Committee, which appear to their Lordships to place a limita- 
tion upon the application of the first clause. 


A large number of cases were referred to during the 
course of the argument, and these have been fully considered; 
their Lordships, however, do not’ think it necessary to reier 
to all the cases, and they are of opinion that it will be sufficient 
to mention the: following:— E ashe, es Soi 
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In Lopez v., Muddun Mohun Thakoor (1) it appeared 
that land forming part of a mouzah onthe banks of the Ganges, 
by reason of continual encroachments of that river became sub- 
merged, the surface soil being wholly washed away. After 
recession and re-encroachment by the river the waters ultimately 
subsided and left the land re-formed on its_original. site. Tt 
was held by the Judicial Committee, applying the principles of 
English law and folowing Mussuniai Imam Bandi v. Hurgovind 
Ghose (2) that the land washed away and afterwards re-formed 
on the old ascertained site was not land gained by increment 
within the meaning of S. 4 of the Bengal Regulation XI of 
1825. Their Lordships’ sudgment~in that case in the first 
place stated the rule of English law, and it was noted that it is 
not a principle peculiar to any system of municipal law, but.that 
it is a principle founded in universal law and justice. It was 
then mentioned that the principle of law so far as - relates to 
accretions had to some extent been made part of the’ pons 
written law of India. 


Their Lordships then referred to Recah xI of 1825. 
5.4, cl. (1), and proceeded as follows :— 


“It ıs to be observed, however, that the clause rcfers simply to` cases 
of gain, of acquisition by means of gradual accession. There are no words 
‘which imply the confiscation or destruction of any private person’s propeity 
whatever. If a Regulation is to be construed as taking away anybody’s 
property, that intention to take away ought to be expressed in very plain 
words, or be made out by very plain and necessary implication...... 

“It would certainly seem that something more than mere reference 
to the acquisition of land by increment, by alluvion, or by what other terin 
may be used, would be required in order to enable the owner of one pro- 
perty to take property which had been legally vested in another. In truth, 
when the whole words are looked at, not merely of that clause but of the 
whole Regulation, it is quite obvious that what the then Legislative authority 
was dealing with was the gain which an individual proprietor might make 
in this way from that whsch was part of the public territory, the public 
domain not usable in the ordinary sense—that ıs to say, the sea belonging 
to the State, a public river belonging to the State; this 
was a gift to an individual whose estate lay upon the 
river or lay upon the sea, a gift to him of that which by accretion became 
valuable and usable out of that which was in a state-of nature neither 
valuable nor usable.’ 


- That decision was given in the year 1870, but the principle 
had been stated in 1862 by Sir B. Peacock in Ramanath Thakore 
v. Chmdernarain Choiudhury (3).. 





e ‘1, (1870) 13 MI A 467, 
~- ie (1848) 4 M I A 408. 3. (1862) 1 Marshall 136. 
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i The head-note in the last-mentioned case is as follows:— 


“Lands washed away and afterwards re-formed upon the old site, 
which can be clearly recognised, are not lands ‘gained’ within the meaning 
of 5. 4, Regulation XI of 1825 ; they do not become the property of the 
djoming owner, but remain the property of the original owner.” 

Sir Barnes Peacock, in giving judgment, is reported to 
have said :— 

“We are of opinion that the word ‘gained’ in S. 4 of Regulation XI 
of 1825 does not extend to cases of land washed away and afterwards re- 
formed upon the old site, which can be clearly recognised.. .. In such 
a case we think the land- formed by accretion on the old recognised sile 
remains the property of the owner of the onginal site...... 


“The principle is that where the accretion can be clearly recognised 
as having been re-formed on that which formerly belonged to a known pro- 
prietor, it shall remain the property of the original owner.” 

The decision in Ramanath v. Chundernarain Chowdhury 
(3) was approved by their Lordships of the Judicial Committee 
in Lopes v. Muddun Mohun Thakoor (1). 

It was conceded by learned counsel for the appellant that 
the decision in Lopes’s case (1) was correct, having regard to 
the facts of that case; and it was not denied that if, in the pre- 
sent case, after the mahal Turk Ballia has been wholly submerg- 
ed, the river had receded to the south and the land had re-form- 
ed on the ascertained original site of Turk Ballia, and if such 
site lay to the north of the river, the land so re-formed would 
belong to the original proprietors. 

It was argued, however, that this principle did not aks 
when the question arose between two riparian owners, who 
owned property on either side of the river, and when the land 
was washed away from one side of the river and re-formed on 
the other side, even though it was re-formed on the old 
ascertained site. 

Their Lordships are unable to see why the principle should 
apply in the one case arid should not apply in the other. i 

There is no doubt in this case that the land re-formed on 
the old ascertained site of. Turk Ballia. If the river had reced- 
ed to the south and had left the land reformed on the site of 
Turk Balia on the - north side of the river, it 
would undoubtedly have belonged to the original pro- 
prietors; but as the river receded towards the north and left 
the land re-formed on the old ascertained site of Turk Ballia on 
the south side of the river, it was argued that the proprietors 
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had lost their property, and that it belonged to the appellant 
Maharaja by reason of gradual accession. 

Their Lordships are not prepared to accept that argument, 
and are of opinion that the principle laid down in the two above- 
mentioned cases applies to the facts of the present case. 

Their Lordships are confirmed in this opinion by several 
later decisions to which it is desirable to draw attention. 


In Nogender Chunder Ghose v. Mahomed Esof (4) their 
Lordships of the Privy Council in 1872 again had to consider 
Regulation XI of 1825. They discussed the different sections 
of the Regulation, and stated that— 


“Two observations arise on this statnic : 

“(1) There is nothing to show that the first rule contemplates land 
other than that which commonly falls within the definition of ‘alluvion,’ 
viz, land gained by gradual and unperceptible accretion, the wicremenium 
lates of the civil law. 

“(2) No express provision is made for the case of land which has . 
been lost to the original proprietor by the encroachment of the sea ora 
river, and which after diluviation, reappears on the recession of the sea or 
river. But, on the other hand, there 13 nothing to take away or destroy 
the right of the original proprietor in such a case; which must, therefore, 
be determined by ‘the general principles of equity or justice’ under the 5th 
Rule. That the right of the proprietor in the case last put exists and 1s 
recogmsed by law in India, is established by at least two cases decided at 
this Board.” 


It was further stated by their Lordships that— 


“It is not easy to see upon what principle a title to alluvion by gra- 
dual accretion should prevail against the orginal ownership established by 
identification of site; unless it be that where the accretion is so gradual as 
to be latent and imperceptible during its progress, the law, on grounds of 
convenience, presumes incontrovertibly that no other ownership can be 
shown to exist and so bars enquiry.” 


The case of Hursuhat Singh v. Looif Aly Khan (5) is on 
the same lines, and was decided in 1874. 


It is important both on account of the facts of the case and 
on account of the decision thereon. The suit was brought by 


the appellants, the proprietors of the Mouzah Muteor, in Tir- 


hoot, against the respondents, the proprietors of Mouzah Ram- 
nuggur, to recover the possession of-a large quantity of land 
which had been submerged by the River Ganges. It appears that 
the river flowed between the estates of the plaintiffs and the 
defendants, and in its course between the two estates there were 
from time to time various changes. There were two or three 
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defined channels, which at times the river overflowed and form- 
ed a pool or lake. 

The land which was the subject of the suit was submerged, 
and when it first became free from water and reappeared, in 
the view which their Lordships took of the facts, it adhered to 
and adjoined the estate of Ramnuggur, and “prima facie the 
accretion was to that estate.” But upon enquiry made by the 
Judge of Patna, who went to the spot, heard evidence and took 
great pains to survey the district, he came to the conclusion that 
the submerged land, although it had re-formed close to Mouzah 
Ramnuggur, was, in point of fact, land which belonged to Mou- 
zah Muteor, and that there were means by which he could 
identify, and did identify, the land as having heen before its 
diluviation part of that mouzah. 


Two points should be noted about this case: (1) The river 


ran between the estates of the plaintiffs and the defendants ; 
(2) when the land became free from water and reappeared, it 
adhered to and adjoined the estate of Ramnuggur (t.e., the de- 
fendants’ estate), and, to use the words of their Lordships, 
“prima facie the accretion was to that estate.” 

Their Lordships, however, held, on the authority of Lopes 
v. Muddten Mohsen Thakoor (1), that where land which has 
been submerged re-forms and can be identified as having form- 
ed part of a particular estate, the owner of that estate is entitled 
to it. 

Their Lordships accordingly allowed the appeal and res- 
tored the decree originally made by the Judge of Patna, which 
was to the effect that the plaintiffs (appellants ) were entitled to 
the lands. 

In Sarat Sundari Debya v. Soorjya Kant Acharjya (6) 
(decided in 1876) the head-note is as follows :— 


“Where land re-forms by alluvion on a site capable of identification, 
the right of the owner of the original site to the chur is indisputable.” 


This case, which is another decision of the Judicial Com- 
mittee; is material, because the plaintiff sought to establish his 
title on:the ground that the land had, in consequence’of the 
recession of the River Jamoona-and by gradual accretion, be- 
come part of a mee of Juggatpoora, which formed part of 
his zemindari. ` 


The plaintiff failed in his suit because it was foúnd thar 


the land claimed by him was a re-formation upon land which 
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belonged’ to the defendants, and it was pointed out that even.if 
the defendants had been plaintiffs and could make out that the 
land claimed was a re-formation upon land which had belonged 
to them, they would be entitled to recover it from a party in 
possession. 

In Radha Proshad Singh v. Ram Coomar Smgh (7) 
(decided by the Judicial Committee in 1877) the doctrine in 
Lopes's case was accepted, but it was held that it did not apply 
to lands in which after their re-formation an indefeasible title 
had been acquired by long adverse possession or otherwise. 
The judgment is important, because at page 800 their Lord- 
ships are reported to have said:— 

“The doctrine in Lopes’s case was doubtless in favour of the defend- 
ants in both suits; and if they had in no way lost their rights, would give 
them a title to the land re-formed upon sites identified by the thakbust pro- 
ceedings of 1864 as within the boundaries of their original mouzahs, which 
would prima facie override a title founded on the principle of the acquisi- 
tion ‘of that land by the proprietor of the northern bank of the Ganges by 
means of gradual accretion. Their Lordships conceive, however, that the 
doctrine in Lopes’s case cannot be taken to apply to land in which, by long 
adverse possession or otherwise, another party has acquired an indefeasible 
title.” 

In Sardar Jaggot Singh v. Brij Nath Kunwar (8) (decided 
in 1900) it was held by their Lordships of the Judicial Com- 
mittee that land submerged by the wanderings of a river from 
its course and afterwards re-emerging in a form capable of pe- 
ing identified, does not cease to belong to its original owner. 
The adjoining proprietor cannot make title to it either under 
sub-section (1) or sub-section (5) of Regulation XI of 1825, 
S. 4, or on any known principle. 

Lord Robertson, in giving judgment, said : 

“It is perfectly plain that neither the specific provision of the first 
sub-section nor the general principles of equity and justice Ien.1 the slightest 
support to the pretension of the appellant, which is to land that would le 
gained not from the river but from a neighbour” 


Their Lordships are of opinion, in view of the principles 
adopted in the above-mentioned decisions, and in view of the 
above-mentioned findings of fact, especially the finding that the 
lands in suit, which appeared on the south side of the river, 
occupied the site whereon Turk Ballia stood before it was sub- 
merged, that the lands did not become part of the Maharaja’s 
estate, and that the Maharaja did not obtain title thereto under 
the provisions of S. 4, cl. (1) of Regulation XT of 1825, but 

. , 7 B77) TL R3C%. 
8. (190) LR271IA8l : TL R27C 768 (P. C.) 
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that the title to the land remained in the original proprietors of 
Turk Ballia. Subject to the question of custom, which is 
dealt with hereafter, they are further of opinion that it would 
not be in accordance with general principles of equity and 
justice to hold that the lands belonged to the Maharaja. 
Their Lordships, therefore, are of opinion that the learned 
District Judge’s conclusion on this part of the case was correct. 


Much reliance was placed by the learned counsel appearing 
on behalf of the appellant upon the case of Rughoobur Dyal 
Sahoo v. Kishen Pertab Sahee (9). 


Their Lordships are of opinion that the question, which is 
directly in issue in the present case, was not raised in the ahove- 
cited -case. 

In the cited case the two principles, upon which the deter- 
mination of the Board of Revenue was based, were the exist- 
ence of an alleged usage, and the inference that by reason of 
that usage the antecedent interest of the plaintiffs and their 
predecessors in the land was only of a limited, temporary, and 
conditional character. Their Lordships of the Judicial Com- 
mittee held that the trial of the cause had been unfortunate, in- 
asmuch as it failed to determine the substantial question (see 
page 216); hence the remand and the further trial which was 
directed. 

When the case came before the Judicial Committee the 
second time, on appeal from the High Court, it appeared that 
the High Court had based their decision on a finding that the 
settlements made with the plaintiffs were temporary settle- 
ments, and were made on the basis that the River Gtunduck 
was the boundary line not only of the two Zillahs Sarun and 
Tirhoot, but of the estates appertaining to these districts: 
that the land in dispute was settled with the plaintiffs on tem- 
porary leases, and that those settlements were of a limited and 
temporary character, and that, such being the case, the finding 
was fatal to the plaintiffs’ suit. It was assumed that the ac- 
cretion belonged to the plaintiffs by virtue of the first clause 
of S. 4 of Regulation XI of 1825, and it hardly could have 
been otherwise, because the contention of the defendants was 
that the title of the land depended upon the course of the river. 
Their Lordships then proceeded to direct their attention to the 
question whether the settlements with the plaintiffs were of a 
temporary character. Their Lordships held that the interest 
rs a ee 
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of the plaintiffs was not temporary but permanent, though the 
assessments were merely temporary, and that the real question 
was whether there was a clear and established usage that the 
river should be the constant boundary between the zemindaris 
on either side. Their conclusion was that the plaintiffs were 
during twenty years in occupation of the land, when at the 
expiration of the settlement of 1847, in consequence of a sudden 
turn of the River Gunduck, it was on the southern side of th= 
river, capable of being identified; that it still belonged to the 
plaintiffs unless there was a clear and definite usage that the 
River Gunduck was the boundary not only between the two 
districts but also between the zemindaris on either side. It 
was held that such a custom or usage was not found ever to 
have existed. Their Lordships accordingly reversed the 
decree of the High Court and declared that the plaintiffs were 
entitled to the land in dispute. It is not clear that the defend- 
ants were relying on the 1790 settlement as giving them any 
present right, but rather as a historical event, for the purpo3ec 
of showing that they were right in their contention that the 
boundary between the two estates was the main channel of the 
River Gunduck. In fact, it appears that in order to get rid of 
the plaintiffs’ contention that they had a good title by reason of 
the settlements of 1837 and 1847, the defendants argued that 
the proprietary right in the soil might have all along remained 
in the Government, and that the settlements with the plaintiffs 
were merely temporary. Their Lordships do not find in the last- 
cited case anything conflicting with the principles upon which 
the afore-mentioned decisions of the Judicial Committee were 
based. : 

_ It was next argued on behalf of the Maharaja that he had 
title to the lands in suit by reason of an alleged immemorial 
custom in the locality in question, by which land adhering by 
gradual alluvion to a riparian village becomes a part of the 
estate. to which it accretes. 

As the'fearned District Judge pointed out, the evidence 
called for the defendant was directed to show that there was a 
custom by which accretions to the Shahabad side vested in the 
Shahabad _zemindar, viz., the Maharaja. ` l 

The first thing to be noted is that the custom which the 
Maharaja by, his witnesses attempted to prove was not the 
custom pleadéd. . . 

The pleadigg alleged that according to immemorial custom 
and usage prevailing in the locality, the deep stream of the 
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Ganges is the boundary of the riparian estates, and consequent- 
ly all accretions to an estate by that local custom as well as by 
the law governing accretions become a part and parcel of the 
estate to which accretions have formed. 

It wauld be sufficient for their Lordships to leave the 
watter there, hut as their Lordships have come to a clear con- 
clusion on the merits of this question, they consider -that: it is 
desirable to state it. 
= The learned District Judge found that no custom as alleg- 
ed had been proved to exist. The learned Judges of the High 
Court on appeal stated that they would be prepared to accept 
the findings of fact arrived at by the learned Judge, but having 
already determined that the settlement of 1800 did not include 
the lands in suit, and assuming that the lands never reverted to 
the Crown, it became unnecessary to consider whether the appel- 
lant acquired any proprietary interest in the lands or not. 
It might be argued that this was a concurrent finding of 
fact, but however that may be, their Lordships are of opinion 
that the learned District Judge’s finding in this respect was 
correct, and that the custom alleged was not proved. 

. It should be noted that up to a comparatively recent time 
the Maharaja had been upholding the opposite contention, viz., 
that there was no such custom as that which was alleged by 
him in this case. 

[t should be stated that having regard to the facts stated 
in the earlier part of the judgment, in their Lordships’ opinion 
there is no ground for holding that the proprietors of the Turk 
Ballia estate abandoned their estate and interest therein. 

There remains another point with which their Lordships 
think it necessary to deal. It was argued on behalf of. the 
appellant Maharaja that even assuming he failed to obtain a 
title to the lands in suit, either under the Regulation X1 of 
1825, S. 4, or by reason of the alleged custom, the sale of the 
lands in suit was invalid, and the plaintiff obtained no title 
thereby; conseguently, it was argued that as the defendani was 
admittedly in possession of the lands, and if, as the defendant 
alleged, the plaintiff obtained no title by the sale, the suit should 
have been dismissed. ; 

In view of their Lordships’ decision on ‘the above-mention- 
ed points, the defendant, though in possession of the lands, 
was merely a trespasser. The question remains whether the 
sale was good and valid as against the original, proprietors of 
Turk Ballia, so as to give the plaintiff a title on which he could 
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base his suit for possession of the lands. There is no doubt 
that there was revenue due at the date of the sale, that such 
revenue was not paid, although, as stated in the appellant’s 
case, notices had been given to the original proprietors to pay 
the revenue alleged to be due; and their Lordships are satisfied 
that the collector had jurisdiction to sell, and that the allega- 
tions as to irregularities in the sale were not substantiated. 

Further, no suit was instituted within a year of the sale, 
and the provisions of S. 33 of Act XI of 1859, might have to 
be. considered . 

For these reasons their Lordships are of opinion that the 
sale was not invalid, and that the plaintiff did obtain a good 
title as the purchaser at the sale—and that he was competent 
to obtain a decree for possession against the: defendant, who 
had no title to the lands. 

Though not agreeing, as already stated, with some of the 
grounds of the High Court’s judgment, their Lordships are 
of opinion that the decree of the learned District Judge was 
correct, and that the Maharaja’s appeal to the High Court was 
rightly dismissed. 

They will, therefore, humbly advise His Majesty that this 
appeal should be dismissed, and that the appellant should pay 
the costs of the appeal. 

Solicitors for appellant : Watkins & Hunter. 

Solicitor for respondent : Solicitor, India Office. 


H. C. Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—LoRrD PHILLIMORE, Lorp Carson, Lorp DAR- 
LING AND MR. AMEER ALI. 


Dwarka Nath Singh and others... Appelanis* 


V. 

Keshri Mall and others a Respondents. 

Power-of-atiorney—Construction—Htndu Larw—Jomi famiuy—Mermbers 
of—Power-of-sttorney t favour of one of, by the others—Jomi family 
debis—Morigages in respect of—Power to execute—Money limit imposed 
by power—If applies to each of mortgages or to all mortgages put together 

Defendants 1 to 3 were brothers and members of a joint Hindu family 
governed by the Mitakshara law. Defendants 1 and 3 executed a power- 
of-attorney in favour of defendant No. 2, which provided inter alia, as 
follows —“lf ....... in respect of any mauza or share of land owned and 


*P, C. Appeal No. 125 of 1924. 4th March, -1927. 
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possessed by us, the executants, the said Mokhtar-Am shall grant simple 
or zarpeshgi-thika or make mortgage with possession, or in times of neres- 
sity after borrowing up to Rs. 4,000 from any one for expenses of cases, 
purchase of milkiat and mokarrari payment of public demands and other 
vecessary and incumbent work relating to us, the executants, the Mokhtar- 
Am may execute mortgage deeds jointly with himself or in case of necessity 
may make our signatures upon the aforesaid bonds.” k 

Purporting to act under the said power-of-attorney defendant No. 2 
executed at intervals three mortgage deeds, each for a sum less than 
Rs. 4,000, but all for over that sum, mortgaging properties of the joint 
family of all the defendants. 

In a suit brought to enforce the mortgages by a sale of the mortgaged 
properties, the High Court found that, with the exception of the “present 
advance” in each case, the amount for which each of the mortgages was 
executed constituted an antecedent debt due by the defendants to the 
plaintiffs under Bahi Khata, and that it was necessary for the said defend- 
ants to pay off such sums to the plaintiffs. The High Court accordingly 
passed a mortgage decree for the amounts thus found to constitute antece- 
dent debts. The High Court also held that defendant No. 2 had the 
power to enter into different mortgage transactions, each transaction being 
for a sum not exceeding Rs. 4,000. 

Held, that the words in the power-of-attorney, “or in respect of any 
maura or share of land owned and possessed by us, the executants, the said 
Mokhtar-Am shall grant simple or zarpeshgi-thika or make mortgage with 
possession’, were quite sufficient to confer upon the defendant No. 2 .the 
power to execute mortgage bonds for debts for which the joint family was 
liable, and that the decision of the High Court was therefore right. 

Quaere: Whether the power-of-attorney authorised the defendant No.2 
to borrow in excess of Rs. 4,000 by different mortgage transactions ? 

Appeal (No. 125 of 1924) from a decree, dated the 1st 
August, 1923, of the High Court at Patna, which reversed a 
decree of the Court of the Subordinate Judge of Gaya, dated 
the 23rd March, 1920. 

Wallach and Ak Afzal for appellants. -' 

Dube for respondents. 


4th March, 1927. The Judgment of their Lordships was 
delivered by 
- Lord Carson.— The plaintiffs (respondents), who carry on 
the business of cloth merchants and money-lending at Gaya, 
brought the action against the defendants to enforce three mort- 
gage bonds dated the 11th April, 1911, the 13th July, 1912, and 
the 5th November, 1914 respectively. The plaintiffs claimed 
a decree for the payment of the principal and interest due under 
‘the bonds in suit, and in default of payment 
thereof for the sale of the mortgaged pro- 
perties belonging to the defendants, who are 
members of a joint and undivided Hindu familyegovarned by the 
Mitakshara law. The defendants Nos. 1, 2 and 3 are brothers, 
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and it appears that on the 7th January, 1899, Dwarka Nath 
Singh, defendant No. 1, and Kishun Prasad Singh, defendant 
No. 3, executed a power-of-attorney in favour of Brijnath 
Singh, defendant No. 2, which provided as follows .-— 

“If in any civil or criminal Court subordinate to the Calcutta High 
Court it be necessary for us, the executants, to appear personally and 1^ 
make defence there the said Am-Mokhtar himself shall appear and make 
defence in the cases on behalf of us, the executants, and in cast of nees- 
sity shall depose on solemn affirmation, or in respect of any mauza or share 
of land owned and possessed by us, the executants, the said Mokhtar-Am 
shall grant simple or rarpeshgi-thika or make mortgage with possession, or 
in times of necessity after borrowing up to Rs. 4,000 from any one for 
expenses of cases, purchase of milkiat and mokarrari payment of public 
demands and other necessary and incumbent work relating to us, the exe- 
cutants, the Mokhtar-Am may execute mortgage deeds jointly with himself 
or in case of necessity may make our signatures upon the aforesaid bonds” 


In April, 1911, the sum of Rs. 2,837-12-0 was found due 
from the defendants Nos. 1 to 3to the plaintiffs after 
settlement of the account (Bahi Khata) and on the 11th April, 
1911, the said Brijnath Singh (defendant No. 2), acting under 
the said power-of-attorney, executed a deed of mortgage pur- 
porting to be for himself and on behalf of his brothers, defend- 
ants Nos. 1 and 3, in favour of the plaintiffs, and hypothecated 
certain joint family properties. It was for the sum of 
Rs. 3,300, which was made up of two items, viz., alleged ante- 
cedent debts due from the said defendants amounting to 
Rs. 2,837-12-0 and cash lent to defendant No. 2 at the time of 
the execution of the mortgage, Rs. 46240. The said de- 
fendant No. 2 similarly executed a second mortgage in favour 
of the plaintiffs on the 13th July, 1912, for Rs. 1,400, which 
was made up of three items, alleged antecedent debts due from 
the defendants Nos. 1 to 3—Rs. 505-13-0, Rs. 620, borrowed by 
defendant No. 2 in order to discharge a decretal debt due from 
the defendants to Promotho Nath Mitter, and cash lent to the 
defendant No. 2 at the time of the execution of the bond, 
amounting to the sum of Rs. 2743-0. The third mortgage 
bond was similarly executed by the defendant No. 2 on the 
5th November, 1914, in favour of the plaintiff for Rs. 2,000, 
which consisted of two items, viz., alleged antecedent debt due 
from the same defendants, Rs. 1,1734-3, and cash 
lent to defendant No. 2 for defraying the necessary household 
expenses at the time of the execution of the bond, Rs. 826-11-9. 

The defendant No. 2, who signed and executed the mort- 
gage bondg sued upon, did not appear or contest the plaintiffs’ 
claim, but the ‘other contesting defendants, who are now the 
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appellants, denied the genuineness and validity of the power-of- 
attorney or that the defendants Nos. 1 and 3 had power to 
execute it, and also pleaded that the said mortgage bonds were 
beyond the authority vested in the Moktarnanta (moktar ?) 
—defendant No. 2. They also alleged that the necessities indi- 
cated in the said mortgage bonds were wrong and false. 


The action was tried in the Court of the Subordinate Judge. 


of Gaya, who after hearing the evidence gave judgment on the 
23rd March, 1920. On the question of the genuineness and 
validity of the mortgage bonds and the passing of the considera- 
tion money, he stated as follows :— l 

“From the depositon of P. W. 1, P. W. 2, P. W.3, P. W. 4 and 
P. W. 7, I am perfectly satisfied, and I hold it as a fact that the bonds in 
suit were duly executed and properly attested, and that defendant No. 2 
executed them for self and for his brothers, defendants Nos. 1 and 3, in 
consideration of their previous debts duc to the plaintiffs under Bahi Kha- 
tas, as also in consideration of cash loans advanced on the occasions af 
each bond. There ıs no reason whatever why the aforesaid witnesses 
should not be relied upon. Previous debts have been satisfacto'ily proved 
by the voluminous account books and also by the Hath Chitha3 written and 
signed mostly by the defendant No. 2 and partly by the defendant No. 1.” 

The learned Subordinate Judge, however, held that upon 
the construction of the said power-of-attorney the defendant 
No. 2 had no power to borrow more than Rs. 4,0Q0, and that 
the terms of the power-of-attorney did not authorise the defend- 
ant No. 2 to execute bonds for the price of cloths, etc., and the 
debts due under Bahi Khata, etc. In the result he dismissed 
the plaintiffs’ claim for a mortgage decree against the defend- 
ants, but granted a simple money decree against the defendant 
No. 2 only for the amount claimed, with costs and further in- 
terest at the rate of 6 per cent. per annum until realisation. 

Upon appeal by the present plaintiffs (respondents) to the 
High Court of Judicature at Patna (Civil Appellate furisdic- 
tion), that Court decided that upon the true construction of' the 
power-of-attorney there was complete power in Brijnath Singh 
to borrow money on behalf of the joint family and for the pur- 


poses of the joint family, and to execute mortgage bonds on | 


behalf of his brothers and himself jointly, and the learned 
Judges held that they were not prepared to agree with the argu- 
ment that defendant No. 2 had no power to enter into different 
mortgage transactions, each transaction being for a sum not 
exceeding Rs. 4,000, if it was necessary for him to do so on 
behalf of the joint family. 

Their Lordships in the High Court examined eåch of the 
mortgage bonds in detail, and in each case held as regards the 
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moneys which have been already referred to as antecedent debts 
on accounts stated (Bahi Khata) the same were moneys due for 
(by ?) the joint family for which the'defendant No. 2 was enttl- 
ed. under the power-of-attorney to bind himself as well as his 
brothers by the execution of the mortgages to the extent of such 
debts. They, however, disallowed the “present advance” in 
each case on the grounds that there was no evidence that such 
advances were borrowed for joint family necessity. 

The High Court, therefore, on the lst August, 1923, allow- 
ed the appeal and set aside the judgment and decree passed hy 
the Subordinate Judge and gave a decree to enforce the mortgage 
bonds on the terms and for the amounts already indicated. 
From that judgment the present appeal has been presented to 
His Majesty in Council. 

It is to be observed that both the Courts below have held 
that the sums of money in respect of which the decree appealed 
from has been made constituted antecedent debts due by the 
defendants Nos. 1 to 3 to the plaintiffs under Bahi Khata, and 
it was necessary for the said defendants to pay off such sums to 
the plaintiffs. Under the circumstances their Lordships sce no 
reason for differing from the conclusions arrived at by the 
Appellate Court. Their Lordships think it unnecessary to de- 
cide, as the’ High Court did, whether the power-of-attorney 
authorised the defendant No. 2 to borrow in excess of Rs. 4,000 
by different mortgage transactions, as, having regard to the 
findings referred to that the sums mentioned in the respective 
mortgages and for which the decree has been given in the High 
Court were debts for which the joint family was liable, their 
Lordships consider that the earlier words in the power-of- 
attorney, throughout relied on in the High Court, viz., “or in 
respect of any mauza or share of land owned and possessed by 
us, the executants, the said Mokhtar-Am_ shall grant simple or 
sarpeshgi-thika or make mortgage with possession,” are quite 
sufficient to confer upon the defendant No. 2 the power to exe- 
cute the several mortgage bonds for the amounts specified by 
the High Court. 

Their Lordships are therefore of opinion that this appeal 
fails and should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Solicitors for appellants : W. W. Box & Co. 

Solicitor for respondents : H. S. L. Polak. 


y Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sır WALTER SALIS SCHWABE, K. C., Chef 
Justice AND MR. JUSTICE WALLER. 


The Public Prosecutor oe A ppetlani™ 
v. 
Kandasami Thevan TO Accused. 


Thamb-un presston—Taking of, by Court for purposes of comparison 
with that in document in respect of which the offence tr alleged io have heen 
committed by accused—Convictton based on comparison of two tiupressions 
—Legality. 

There is no objection in law to the taking of the accused's thum- 
impression, if the Judge thinks it relevant at any time; nor is a conviction 
based on a comparison of the thumb-mark so taken with the thymb-mark 
on the document in respect of which the accused is alleged to have com- 
mitted an offence ın the least objectionable. 

Basarı Hajam v. King-Emperor, (1922) 1 L R 1 Pat. 242 dissented 
from. 

Appeal against the order of acquittal of the Court of Ses- 
sion of East Tanjore at Negapatam of the East Tanjore Divi- 
sion in Sessions Case No. 24 of the calendar for peo oan 

The Public Prosecutor for Crown. | 

C. A. Seshagiri Sastri for accused. 

The Court delivered the following 

JUDGMENTS :—Schwabe, C. J. :—-This is an appeal by the 
Crown against the acquittal of the accused on charges relating 
to a money order which came to his hands in his capacity of 
postman. I am quite at a loss to understand how, on the face 
of the evidence, in this case, the learned Judge could have 
arrived at the conclusion at which he arrived. In my judg- 
ment, it is against all the evidence. He has given entirely 
wrong grounds from start to finish. 

The facts are that Rs. 20 was sent toa woman called 
Muniammal by her daughter who was away in the Malay States. 
The money order, Exhibit C, purports on the face of it, to 
have been paid over to the lady, P. W. 1, and to bear her left 
hand thumb-mark witnessed by a man called Doraiswami. The 
accused says that he received that document and the monev from 
the local postmaster, took it to P. W. 1, paid the money to her 
and got her receipt by taking her thumbsmark witnessed by 
Doraiswami. It is perfectly clear on the evidence that he did 
nothing of the kind. There can be no doubt whatever that the 
witness’s signature is a forgery and there cannot be the slight- 
est doubt that the thumb-mark on the document® is *not the 
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thumb-mark of P. W. 1, but is the thumb-mark of the postman 
himself, the accused. The learned Judge declines to act on 
what he describes as the evidence of an expert, that the thumb- 
mark on Exhibit C is similar to the thumb-mark of the accus- 
ed. The evidence was not that it was similar but it was that 
it was identical, | He apparently accepts the evidence that the 
mark on Exhibit C has no resemblance to either of the thumb- 
marks of P. W. 1, but he suggests that it is possible that it 
was not her thumb-mark but was her finger-mark. It 1s quite 
clear that the definite rule of the post office well known to the 
accused was that he is to take the left thumb-mark of the per- 
son who cannot write. There was no evidence at all before 
the Court that there was any resemblance between this mark 
and the finger-marks of P. W. 1 and, therefore, this sugges- 
tion is a figment of the learned Judge’s imagination. He fur- 
ther purports to follow a ruling in Basari Hajam v. King-Ein- 
peror (1), a case on which considerable doubt has already been 
thrown by this Court on other points in Public Prosecutor v. 
Vtrammal (2) and the part on which he relies isa statement 
in the judgment of Bucknill, J., to the following effect :— 

“The very fact of the taking of the thumb-impression from an accus- 
ed person for the purpose of possible manufacture of the evidence by 
which he could be incriminated is in itself sufficient to warrant one in set- 


ting aside the conviction upon the understanding and upon the assumption 
that such was not really a fair trial.” 


It was applied in this case by the learned Judge to certain 
impressions of the acgused’s thumb-marks taken before the 
Magistrate. It really was unnecessary for anything that the 
learned Judge had to apply his mind to, because there. were 
ample examples of the accused’s thumb-marks without having 
recourse to that particular example which was excluded. But 
I think it is very desirable to say that I wholly disagree with 
the ‘remark I have quoted from the judgment of Bucknill. J. 
Why the taking of the thumb-impression from an accused per- 
son should be described as being taken for the purpose of possi- 
ble manufacture of the evidence, or on what principle of law 
a conviction based on the resemblance between that thumb- 
impression and the thumb-impression on the document in ques- 
tion in the suit is to be set aside on the assumption that it was 
not a fair trial is beyond my comprehension. It is enough for 
me to say that I see no objection in law at all to the taking of 
the accused's thumb-mark, if the Judge thinks it relevant at any 


a ee E 
1, (1922) IL R1 Pat. 242, ~ 2. (1922) 23 Cr L J 694, 
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time; nor do I think that a conviction based on a comparison 
of the thumb-mark of the accused person with the thumb-niark 
on the document in question in the suit is in the least objection- 
able. The question of identity of the thumb-mark is -atques- 
tion of fact to be decided by evidence as any other questionsof 
fact; as I have already stated, in my judgment, it is .vcleatly 
established in this case that the thumb-mark on the documunt 
in question in the suit is the thumb-mark of the accused: -In 
my judgment, there is ample evidence to convict this accused- 
I shall not, however, part from this case without saying’some- 
thing about certain documents, Exhibits I, II and II (a)... ft 
would seem to be a fact, and clearly established as a fact; that 
P. W. 1, received from her daughter a registered letter,:two 
months after the date of the alleged payment to her of,.this 
money, saying that she had sent this money and had. notreceipt 
for it, and that P. W. 1 took that letter to the postmaster: -at 
Nidur. She having told him that she had not received the 
money and he having got what purported to be her receiptcin 
the records of the post office, he said he would make enquiries 
and see her again. She came two days later and was. then 
met by the accused, and the accused handed to her Rs.320 and 
took her thumb-mark as a receipt for the payment. a- The 
receipt has never been produced. At a later date when the 
higher postal authorities were making enquiries into the mat- 


ter, this woman was got somehow to the post office and. state- 


ments were taken from her. The first one of them Ex.: I, 
taken by the postmaster, is interpreted'by him to mean thi 

she was then stating that she had been paid Rs. 20 at its „due 
date, that is, in December; and the same statement is repeater 
in her later statements, Exs. II and II (a), taken by;. the 
Inspector on a later occasion. They were written by.. the 
Inspector’s peon in Tamil, because the Inspector could, ,, not 
write Tamil freely, and her thumb-impressions were, taken. 
They are badly translated into English. They purport.: to 
show that they were read over to P. W. 1. They were: then 
shown to her at the trial to show, and were apparently accepted 
hy the learned Judge as showing, that the whole story was 
wrong and that she really had received the money in December. 
The postmaster, who took the first statement Ex. I, knew per- 
fectly well that that was not what she meant to say, because she 
had come with a man whom she had got to read to her the 
letter from her daughter and had said, “Here is that letter. 
why have I not got the money?” He then delays matters so as 


74. -% 
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to give time to the accused to refund the money which he had 
stolen and then writes a statement which looks as if the woman 
was satisfied that she had been paid at the proper date and so 
supplies evidence to save this dishonest postman when the 
matter comes up for discussion. I think it is a matter into 
which very careful enquiry should be made by the posjal authori- 
ties to ascertain how far this postmaster was a party to the 
fraud and how far the Inspector was justified in taking the 
statements which he took in the circumstances of this case. 
However, it is a matter with which we are not concerned. 
What we are concerned with is to see that justice is done. 1 
am quite satisfied that this was a deliberate misappropriation 
of the money entrusted to this postman and that the accused 
thereby committed criminal breach of trust. He must be 
convicted of that charge. For a public servant like a postman 
to commit a crime of that kind, to bolster it up with forging 
the name of a witness and to substitute his own thumb-mark 
for that of the payee is a very serious crime indeed. The 
maximum punishment for that offence is transportation for life 
or imprisonment for ten years. So far, as we know, this is 
his first offence and I, therefore, think that the proper sentence 
is.a sentence of rigorous imprisonment for three years. 


Waller, J. :—I entirely agree. There can be no doubt 
whatever that Muniammal was not paid the money on the 
alleged date, but about two months later after she had received 
a letter from her daughter. It is clear that her supposed 
thumb-impression on the acknowledgment is really that of the 
accused and that the signature of the attesting witness is a 
forgery. There is, however, no appeal against the acquittal 
on the charge of forgery but only against the acquittal undet 
S. 409, Indian Penal Code. I agree that the acquittal should 


- be set aside and the accused should be convicted of an offence 


under S. 409, Indian Penal Code. I entirely agree in the 
opinion which the learned Chief Justice has expressed as re- 
gards the ruling in Basari Hajam v. King-Emperor (1). 


A. S. V. Appeal alowed. 


1. (1922) IL R 1 Pat. 242. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Muthukumarasami Mudaliar alas 
Muthaiya Mudaliar and others. _ Appellants* (Deris. l to 3) 


U. 
Harinarayana Mudaliar (dead) 
and others ... Respondents (Plamtiffs 2 and 
3 and Defts. 4 and 5 and L. R. 
of 2nd Plantiff). 


Specific Relief Act (I of 1877), S. 42—Adoption by daughter of propo- 
situs—Right of nearest reversioner of propositus to sue to set aside the 
adoption. 


Where the widowed daugntes of the propostius professes to adopt a 
son, the nearest reversioner in the family of the propositus has a right of 
suit, within the terms of S. 42 of the Specific Relief Act, to set aside such 
adoption. 

‘Second Appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of East Tanjore at Mayavaram in 
A. S. No. 3 of 1923 (A. S. No. 419 of 1922, District Court, 
East Tanjore) preferred against the decree of the Court of the 
Additional District Munsif of Tiruvalur in O. S. No. 130 of 
1920 (O. S. No. 370 of 1919, Principal District Munsif’s 
Court, Tiruvalur). 

The Advocate-General (T. R. Venkatarama Sastri) and 
M Bhaktavatsalam for appellants. 

S. Panchapagesa Sasiri for 2nd iespondent. 

The Court delivered the following 

JUDGMENT :—The only point for determination in this 
appeal (except an application for an amendment of the pleadings 
which will be dealt with later) is whether supposing that the 
widowed daughter of the propositus professes to adopt a son, 
the nearest reversioner in the family of the propositus has a 
right of suit within the terms of S. 42, Act I of 1877, to set 
aside such adoption. The point was not raised in the Lower 
Courts where the parties were content to fight out the issues on 
the facts; so it is not a question whether the Lower Courts erred 
in discretion in allowing the suit, the time has long gone by to 
discuss discretion, but whether in law such a suit can possibly 
lie The plaintiff is the reversioner, the 2nd defendant is the 
widowed daughter and the 3rd defendant is the person alleged 
to have been adopted by her though as now found the adoption 
was invalid. 


tS. A. No. of 1923, 16th Fehruary, 1927. 
R—/6 
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It is conceded by the learned Advocate-General that if the 
2nd defendant had alienated the estate, a suit would undoubtedly 
lie. Would a suit lie if instead of actual alienation the 2nd 
defendant designates a stranger as heir to the property? 

. The: language of S. 42 is very wide and ‘the appellants’ 
argument has proceeded rather upon its interpretation by the 
Privy Council in Janaki Ammal v. Narayanasami Atyar (1) 
than upon a direct consideration of its actual wording. In that 
case the plaintiff claiming to be reversioner sued a widow for 
alleged acts of waste. It was found that no waste had been 
committed, but the plaintiff was entitled to a declaration that he 
was reversioner. The Judicial Committee held that at the 
time of the declaration it was impossible to predicate who would 
be the ultimate reversioner, and therefore such declaration was 
rather futile. But a reversionary heir with no more than a 
hope to the succession could demand that the estate should be 
kept free from danger. That part of the suit which related 
to the alleged waste had failed and the case must accordingly 
be treated as if the suit had been simply one for a declaration 
ofsthe plaintiffs’ individual right. 

It is difficult to see how that case can stand on all fours 
with the present facts. Here the allegation of malfeasance 
has succeeded, and, can a reversioner who sues to set aside an 
adoption be said simply to sue for a declaration of his indivi- 
dual right? The learned Advocate-General is driven to the 
position that such an adoption is no present danger to the estate 
and it is merely an incident in the simple contest between the 
plaintiff and the 3rd defendant as to who is the nearer rever- 
sioner. I should hold that such an adoption is a danger to, 
though of course not an immediate alienation of, the estate: and 
if, as here, it is directly attacked by the plaintiff he is not simply 
suing for a declaration of his individual right. 

That S. 42 should be read in no restricted sense is made 
clear by another pronouncement of the Judicial Committee in 
Saudagar Singh v. Pardip Narayan Singh (2): 

“It appears to their Lordships to be clear on this section ihat where 
any deed is executed the result of which may be to prejudice the interests 


of the reversionary heirs those heirs though still reversionary and though 
they may never get any title because events may preclude ther from do- 


ing so, may have a declaratiou as to the «ffect of the deed.” 


Danger is certainly not restricted to present danger or 
accomplished fact’ when it nay be so wide as to kea any- 
1. e (1916) IL R 39 31 ML J (P 
2. (1917) LL R 45 C $10 at 514: 34 M L J 6&7 (P a 
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thing which may be to the prejudice of the presumptive rever- 
sionary heir. 

And this wide sense is that in which this Court has always 
read S. 42. Surayya v. Annapurnanima (3) establishes that a 
reversioner may sue to have a document purporting ta give 
leave to adopt declared a forgery; from which it would seem 
that a suit would certainly lie to set aside an adoption, even 
though it were by the daughter and not by the widow. Both 
the document and the actual act could be described as some- 
thing the result of which may be to prejudice the interest of the 
reversionary heirs. Latchmamma v. Appanna (4) and Bobba 
Padmanabhıdu v. Bobba Buchamma (5) are to the same effect 
and as regards the general policy of the Court in such matters, I 
defer to the observations of Ayling, J. Egi 

Therefore I see no reason to hold that this suit does not 
lie within the terms of S. 42. 

In the course of the trial the 2nd defendant porad to 
have adopted the 3rd defendant with the alleged consent of her 
sapindas. It was suggested that this adoption might be 
brought within the purview of the suit but the parties prefer- 
red to confine it to the original pleadings. That bemg so it is 
too late for the appellant now to ask me to have the matter 
re-opened. 

The Appeal is dismissed with costs of contesting 
respondents. 

NS) Appeal dtsintssed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PHILLIPS, MR. JUSTICE RAMESAM 
AND Mr. JUSTICE WALLACE. 


The Commissioner, Corporation of Madras ... Appellant* 
> V. 
T. Ekambara Naicker and another ion Respondents. 


Government of India Act (1919), S. 49 (1)—Govermment order and 
notification us the official Garettc—Presumrption that the order iws passed 
by the Governor in Counci—Evidence Act, Ss. 78 and 114—Madras City 
Municipal Aci (IV of 1919)—Rules framed tunder the Act—R. 6—Scope. 

Where a notification is published in the Fort St. George Gaselte fixing 
the date of a Municipal election, it is proof of the order of the Government 
fixing the election under S. 78 of the Evidence Act, and as, under S. 114 


*O. S. Appeal No. 99 of 1926. 22nd April, 1927. 
3. (1919) IL R 42 M 699. 4. (1921) 14eL We 302. 
9. (1918) 35 M L J 144, 
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of the Evidence Act there 1s a presumption that all official acts are regu- 
Jarly done, a presumption arises that this act of publication was done re- 
gularly, namely, in accordance with the rules. Where in addition to this 
notification, the Government order, which authorised the publication of ths 
notification in the Gazette and which has been authenticated as being hy 
order of the Government, Ministry of Local Self-Government complying 
with the rules framed under S. 49 of the Government of India Act, is 
produced, the order must be taken to have been properly published and 
under S. 49 of the Government of India Act the proceedings and orders 
cannot be called in question in any legal proceeding. 


Where a schedule of valid nominations was prepared by the Com- 
missioner before the date orginally fixed for election, and objections were 
taken to this list but they were not upheld, and consequently when the 
final: orders of the Chief Judge was passe, the list of valid nominations 
remained the same as originally framed, 

Held, that the list having been published as prescribed by the rules 
was in force and was available for the election which was ordered to be 
held on a subsequent date and consequently the provisions of R. 6 of the 
Rules framed under the City Municipal Act of 1919 were satisfied. 


In the matter of the Indian Specific Relief Act and the 
Madras City Municipal Act and In the matter of the election 
of a Councillor for 29th Royapettah Division, Madras. 

Appeal from the judgment of the Hon’ble Mr. Justice 
Srinivasa Aiyangar, dated 7th October, 1926, and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court. . 

S. Rangaswoms Asyangar for_appellant. 

A, Krishnaswann Aiyar for respondents. 

The Court delivered the following 


. JUDGMENT :—This is an appeal against an order made 
under S. 45 of the Specific Relief Act and relates to the hold- 
ing of the election of a Councillor for the 29th Division of this 
City. A great many objections to the validity of the proceed- 
ings prior to the actual election were taken before the learned 
Judge in the Lower Court but he has disposed of nearly all of 
them in favour of the appellant. The ground on which he 
granted this order staying the election was that the order of 
Government and its notification in the Fort St. George Gasette 
fixing the date of election as the 30th September, 1926 werc 
invalid because they were not proved to be orders framed in 
accordance with law. The learned Judge held that the order 
had to be one made by the Governor in Council meaning there- 
by the Governor in consultation with his Ministers. It was 
sugpested.thatethere were rules under which the order had been 
issued and that in accordance with those rules the order was a 
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perfectly valid one within the meaning of S.-49 (1) of the 
Government of India Act. The learned Judge, however, held 
that the power of the Governor in Council could not be delegat- 
ed and could not be exercised under any departmental rules by 
any persons other than those constituted as the proper autho- 
rity. No rules were produced in the Lower Court because 
neither party was in a position to obtain these rules from 
Government but now the learned Advocate-General on whom 
the notice of this appeal was served appears and has produced 
a copy of the rules framed under S. 49. Apart from these 
rules it seems to us that the learned Judge was wrong in dis- 
regarding the Government order and the notification. The 
notification fixing the election was published in the local 
Gazette and under S. 78 of the Evidence Act it 1s proof of 
the order of Government fixing that election. Under S. 114 
of the Evidence Act a presumption arises that all official acts 
are regularly done. There is, therefore, a presumption that 
this act of publication was done regularly, namely, in accord- 
ance with the rules. Rules are contemplated under S. 49 and 
therefore we may presume that the notification was properly 
published in the absence of any evidence to the contrary. In 
addition we have a Government order produced which itself 
orders the publication of the notification in the Gazette and 
that Government order is authenticated as being by order of 
the Government, Ministry of Local Self-Government comply- 
ing with the rules framed under S. 49 which have not been 
shown to be ultra vires. We are, therefore, satisfied that the 
order was properly published and consequently under S. 49 
itself these proceedings and orders cannot be called in question 
in any legal proceeding. 

This disposes of the appeal so far as the appellant is con- 
cerned; but the respondent seeks to support the order on vari- 
ous other grounds. Those grounds relate to the interpretation of 
the Election Rules 1 to 6 and have been dealt with fully by the 
learned Judge in the Lower Court, and we agree in his conclu- 
sion on all points except one. This point relates to R. 6 of the 
Election Rules. That rule lays down that three days before 
the election the Commissioner should prepare a schedule of 
valid nomination of candidates for election and prescribes fur- 
ther procedure. This schedule of valid nominations was pre- 
pared by the Commissioner before the date originally fixed for 
election, namely, the 22nd September. 1926. @bjestions were 
taken to this fist but they were not upheld and consequently, 
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Bhs when the final orders of the Chief Judge had been passed, the 


Corporation list of valid nominations remained the same as originally fram- 
of Macias ed, This having been published as prescribed by the rples was 
T. ene in force and was available for the election which was “ordered 
to be held on a sybsequent date. We consequently hold that 
the provisions of R. 6 were satisfied in this case. In the result 
the appeal must be allowed and the petition dismissed with 

taxed costs throughout. | 

N. S. a Appeal allowed. 


"mi-n 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND MR. 
Justice DEVADOSS. 


S. P. M. Muthiah Chetti 
and others ee Appellanis* (Defts. 1, 2 and 4) 
v. 
Muthu K. R. A. R. Karuppan Chetti 
and others TE Respondents (PIfs.). 


Sher Coniract Act, S 15—Release deed by pricipal to agert—idgent m pos- 

3: session of documents, account books and cash—Refusal by agent to hand 

Karappan over these to new agent ll release was execnied—Pleader—Power to 
Cheti. comproimsc or make adanissions so as to bind chent. 

Where an agent, who was sent to Singapore by his principal to 
conduct the money-lending business there, was stopped and was asked 
to hand over the business with the account books, documents and cash on 
hand to the new agent, but he refused to hand over charge until and unless 
a-releasc deed was executed in his favour by the principal releasing him 
jrom all claims against him with reference to his agency, and the principal 
tearing, that the stoppage of the business was likely to cause heavy loss 
executed a release deed as required by the agent, 

Held, that the release deed was obtained from the principal under 
circumstances which amounted to coercion within the meaning of S. 15 of 
the Indian Contract Act. 


(1) A counsel has authority to make admissions in Court on be- 
half of his client on matters of fact relevant to the issues in the case 
in which he is engaged. Admissions on questions of law would ‘not bind 
the client. 


(2) A counsel has authority to confess judgment, withdraw... or 
compromise, or refer to arbitration the suit in which he ts instructed if 
his doing so is for his client’s advantage or henefit even though he has no 
express authority from his client. oe 

(3) A counsel- cannot without express authority agree to compromise 
oc refer to arbitration matters unconnected with the subject-matter of the 
suit in which he is instructed. 


wn ig E S a 
` *4.°S, No. 140 of 1925, énd Febraaty, 1927. 
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(4) Where in the course of a suit a counsel makes an admission 
as to a collateral matter, or gives up a doubtful claim which is noi a subject- 
matter of the suit, there is a presumption that the counsel acte under 
instructions if the admission or the giving up of the doubtful claim is for 
the benefit of the client. 


(5) lt is a question of fact m each case whether the counsel acts 
under instructions when he compromises or refers tu arbitration matters 
not involved n the suit and the Court on a consideration of the probabili- 
tes and the circumstances of the case can find that the counul acted on 
instructions even though there 1s no direct evidence on the point. 

(6) A counsel has no power to make an admission in, or com- 
promise or refer to arbitration, a suit if he is t eren not to do so, with- 
cut express authority fram his client. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Sivaganga in O. S. No. 27 of 1924 
(O. S. No. 22 of 1924 on the file of the Sub-Court, 
Sivaganga ) . 

C. V. Ananiakrishia Atyar and ©. S. Rama Rao Sahib for 
appellants. 

A, Krishnaswami Aiyar, V. Rayjagopata Aiyar and s. Jaga- 
disa Atyar for respondents. 

The Court delivered the following 

JUDGMENTS :—Kumaraswami Sastri, J. :—The plain- 
tiffs are a firm of Nattukottai Chetties carrying 
on banking business in Singapore and other places. 
They allege in the plaint that they appointed the 
defendant as their agent to conduct business in Singapore for a 
period of 3 years and as his conduct was found not to be satis- 
fectory they sent another agent after the expiry of the 3 years’ 
period and wrote to the defendant +o hand over the business 
with the account books, documents and cash on hand to thé-new 
agent, that the defendant refused to hand over charge of thé 
business to the new agent until and unless the accounts between 
him and the plaintiffs were settled and the letter containing the 
terms of the agency written by him to the plaintiffs, called the 
salary chit, was returned to him and a release deed was exe- 
cuted in his favour releasing him from all claims against him 
with reference to his agency, that as the defendant was obdu- 
rate and as the plaintiffs feared that they might suffer’ heavy 
loss by the stoppage of business they consented to authorise their 
new agent to give a release to him, that the defendant after get- 


ting the release deed and the return of the salary chit handed , 


over the account books, vouchers and cash on hand to the new 
agent and that the release deed was obtained undet coércion and 
is therefore voidable at their instance. They’ further ‘allege 
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that the defendant had improperly debited them with the loss 
sustained by him in his own private transactions in dollars and 
that he lent large sums of money without proper security and 
contrary to orders. The plaintiffs pray that the release deed 
be declared void as having been obtained under coercion and 
that the defendant be directed to render an account of the tran- 
sactions during the period he was their agent. The defend- 
ant in his written statement denies that the release deed was 
obtained under coercion and avers that he acted honestly and 
diligently in his capacity as agent, that he did not wrongly debit 
the plaintiffs with his losses, that he did not improperly lend 
money to the customers and that the plaintiffs are estopped by 
their conduct from denying the validity of the release deed. 

Two preliminary issues were framed by the Subordinate 
Judge: . 
(1) Whether the acquittance granted to the defend- 
ant was done under the circumstances detailed in the plaint 
and hence voidable; and are the plaintiffs entitled to call for an 
account of the defendant? 

(2) Whether the silesations in paragraphs 29 and 3) 
of the written statement are true, and does it estop the plain- 
tiffs from doing so ? 

The Subordinate Judge held that the release deed was 
obtained from the plaintiffs’ agent under coercion and that they 
did not ratify the release deed and directed an account to be 
taken. The defendant has preferred this appeal. 

The first question for decision is whether Ex. IV, the 
release deed, was obtained under coercion and as such voidable 
at the instance of the plaintiffs. The admitted facts are: the 
plaintiffs appointed the defendant as their agent to conduct 
their business at two places in Singapore and the defendant, 
according to the custom obtaining among the Naftukottai 
Chetties, executed what is popularly known as “salary chit” 
(Ex. K) on 4th March, 1918, setting out the terms on which 
he undertook to work as the plaintiffs’ agent. He went to 
Singapore and worked as their agent without any hitch till the 
beginning of 1920. He did not send the kurippu for Masi 
corresponding to February-March, 1920, as.he should have 
done about the beginning of Panguni. He sent the kurippu 
for Masi and Panguni on the 3rd of Chitrai corresponding to 
the 15th of April, 1920. See Ex. H (2). He wrote to the 
plaintiffs x. F on 24th May, 1920, making a special reference 
to.the loss stistained in exchange transactions and promising to 
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_™ake good the loss in some other transactions. The 1st plain- 
tiff on the receipt of Ex: F sent to the defendant the following 
telegram (Ex. F-1) on 10th June, 1920: 


“Deal with money-lending; don’t have other transactions, see letter” 


and wrote Ex. F (2) on 12th June, 1920, charging 
the defendant with having debited them with losses 
sustained by him in exchange transactions on 
his own private account and saying that if he had done the 
business for the firm he would have taken their permission be- 
fore embarking upon speculation in the exchange market. The 
defendant continued to manage the plaintiffs’ business at Singa- 
pore for more than a year after the date of Ex. F (2). 

The plaintiffs appointed another agent one Adaikalavan 
Chetty in the place of the defendant and wrote to the defendant 
Ex. D-5 on 27th November, 1921 and informed him of their 
having sent Adaikalavan Chetty to take charge of the business, 
that he should get the accounts prepared and closed and that 
he should come away without delay. The following passage 
in the letter is important: 

“As soon as he arrives, get the accounts prepared and closed and 
come without delay............. If there ıs something more to be 
collected, better get it collected and make out a copy of the items that can 
be copied and come away after getting the accounts closed. If in both 
the said firms any items are not collected and will have to le realised 
slowly, have them entered as old accounts and come away... ... Please 
also intimate to me about the arrival of Adaikalavan Chetty tunere”. 

From this letter it is clear that the plaintiffs 
appointed a new agent and asked the defendant to come away 
from Singapore; in other words, they asked him to cease to be 
their agent at Singapore as soon as Adaikalavan Chetty went 
there and took charge of the business. The defendant did 
nut hand over charge to Adaikalavan Chetty and insisted upon 
the accounts being settled in Singapore contrary to the custom 
prevailing among the Chettis and contrary to the terms of Ex. 
K and insisted. upon his being given a release deed in respéct 
of any claim that the plaintiffs might make in respect of any of 
the transactions conducted by him as agent. Ex. C written 
by Adaikalavan Chetty on 30th December, 1921, to thé plain- 
tiffs shows the attitude of the defendant at the time. He 
writes: 

"When Muthiah Chetti was asked to prepare and give accounts in 
the order of dates, he said - ‘I cannot prepare and give auount I shall 
prepare the aywthogai (balance sheet) as matters stand and give the 
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same. I should be relieved (of my duties) here and my salacy chit 
should be given and the account settled.” ` i , ; 
When he was told that it was not the proper course and 
that he might prepare and give the accnunts as matters stood and 
that the accounts might be settled on going to the headquarters 
as usual he said definitely: 
l “It cannot be done. My account should be settled here alone and J 
should be relieved of my duties.” 


Adaikalavan Chetty appealed to the defend- 
ant not to be obstinate and asked the other Nattu- 
kottai Chetties to persuade him to hand over 
charge of the business to him with the account books, etc. The 
friends of the defendant and the plaintiffs tried to induce the 
former to hand over the business to Adaikalavan Chetty and 
to have the accounts settled at the Chetties’ place in Madura. 
Tbe plaintiffs wrote Ex. D-2 on 5th January, 1922, complain- 
ing of his attitude as being “unusual, novel, indecent and im- 
proper” and asking him without allowing the business to get 
spoiled to write up and deliver the accounts and to let them 
know about it. The defendant wrote Ex. E-1 on 19th Janu- 
ary, 1922, to the plaintiffs in which he stated: 

“You should send my salary chit to Adatkalavan Chetty who has 
come here for the new account together with a letter signed by yourself 
and P. L. Avergal and directing that the accounts, documeuts, etc, of our 
shop and A. R. K. R. shop should be taken charge of in accordance with 
the balance sheet, my salary account, etc., looked into and a receipt 
granted (to me) so as not to have any further clum upon me.” 

The plaintiffs wrote Ex. D-3 on Ist February, 
1922,°- complaining of his not having handed over 
the account hooks to Adaikalavan Chetty who had been wait- 
ing there from 25th Karthigai and informing him that as 
réquested by him they had sent the salary chit to Adaikalavan 
Chetty and that he should after getting the salary chit deliver to 
Adaikalavan Chetty the new account, the accounts relating to 
the firm as well as the cash items, documents, box, packets, etc., 
and also execute the necessary power, assignment and all other 
documents without any further delay. The defendant insist- 
ed upon a release deed being executed in his favour before he 
could hand over the charge to Adaikalavan Chetty. From Exs. 
D, C and E series it is clear that the plaintiffs found themselves 
in a helpless state and reluctantly consented to do as the de- 
fendant wished. Ex. III written by the 2nd plaintiff to the 
Ist plaintfff of 19th March, 1922, shows the state of the 
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mind of the plaintiffs. Adaikalavan Chetty strongiy advised 
the plaintiffs to consent to give a release deed to the defend- 
ant as otherwise the plaintiffs might sustain heavy loss owing 
to stoppage of business and that if so advised they might take 
steps against him afterwards. Ex. IV was executed by 
Adaikalavan Chetty in favour of the defendant on 21st April, 
1922, whereupon the defendant handed over the account books, 
cash, etc., to Adaikalavan Chetty. 


~ The question is do the above facts make out that the de- 
fendant got the release, Ex. IV from the plaintiffs under 
circumstances which amount to coercion. He was in posses- 
sion of the documents, account books and cash belonging to the 
plaintiffs. After he was asked to hand over charge to Adai- 
kalavan Chetty he had no right to withhold from the plaintiffs’ 
new agent their property. Adaikalavan Chetty remained there 
for about 4 months before he could get possession of the account 
books, etc., in order to carry on the business. The stop- 
page of the business was likely to cause heavy loss to the plain- 
tiffs. Coercion is defined in S. 15 of the Contract Act, as 
“committing, or threatening to commit, any act forbidden by the 
Indian Penal Code or the unlawful detaining, or threatening te 
detain, any property to the prejudice of any person whatever, 
with the intention of causing any person to enter into an agree- 
ment”. The defendant, having withheld from the plaintiffs 
their property which they asked to hand over to Adaikalavan 
Chetty, has brought himself within S. 15 of the Contract Act, 
and the release deed he obtained under the circumstances is 
voidable at the jnstance of the plaintiffs. We therefore agree 
with the Lower Court in finding the first issue against the 
defendant. 


It is unnecessary in this view to consider now the charges 
made by the plaintiffs against the defendant of having debited 
the loss sustained in his own private transactions against the 
plaintiffs in their accounts and of having lent large sums of 
money to impecunious customers. We may, however, observe 
in passing that-from the correspondence it is not at all- clear 
that the plaintiffs instructed the defendant not to dabble in ex- 
change speculation. On the other hand the letters go to show 
that some of the Chetty firms including the plaintiffs were spe- 
culating in exchange transactions and the defendant also did 
business in dollars on behalf of the plaintiffs. As regards the 
loan to one Tirupathi Chetty it is not suggested that the defend- 
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ant acted with a corrupt motive; on the other hand it is clear 
from the evidence that he lost about Rs. 18,000 the amount 
lent by him to Tirupathi Chetty. 


Issue II —Though the defendant in para. 31 of his 
written statement uses the word ‘estoppel’, what is pleaded is 
not an estoppel in the ordinary sense, but ratification of the 
arrangement under Ex. IV. No doubt, even a ratification may 
amount to an estoppel; but it would be more correct to put the 
question in the following form: whether the plaintiffs ratified 
the arrangement under Ex. IV; and, if so, whether they could 
go behind it. After the execution of Ex. IV the account books, 
cash on hand and the vouchers were handed over to Adaikalavan 
Chetty by the defendant and he executed a power-of-attorney 
in Adaikalavan Chetty’s favour so as to enable him to collect the 
loans outstanding on mortgages. Adaikalavan Chetty died in 
August and the plaintiffs sent a third agent named Arunachalam 
Chetty. It was necessary that Arunachalam should get a fresh 
power-of-attorney from the defendant in order to realise the 
loans outstanding on mortgages. Ex. O was written by the 
solicitors of the plaintiffs to Muthiah Chetti on 5th April, $923, 
in which they informed him of the death of Adaikalavan Chetty 
in August, 1922 and asked him whether he was “willing to exe- 
cute a fresh power-of-attorney in favour of the present agent to 
enable him to deal with the mortgages and any other matters 
that may arise’. The defendant’s solicitors wrote Ex. Q on 
13th April that their client had no objection to executing trans- 
fers of the mortgages in the names of the proprietors meaning 
the plaintiffs and that before agreeing to do so he required the 
plaintiffs to personally execute a release deed in his favour and 
that he was not satisfied with the release executed by Adaikala- 
van Chetty in his favour. The plaintiffs’ solicitors answered 
Ex. Q on 14th April that everything had been done at the defend- 
ant’s request and there was no reason why he should require a 
fresh release and that their clients were unwilling to accede to 
that request. The defendant’s solicitors wrote to say that 
their client regretted that he could not see his way to execute a 
transfer of-the mortgages unless the proprietors personally exe- 
cuted a release in his favour. An originating summons was 
then taken out by the plaintiffs’ solicitors for a vesting order 
in respect of the mortgages standing in the name of the defend- 
ant, and the vesting order Ex. V was a by the Supreme 
Court of the Straits Settlements. 
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A difficulty arose as regards the mortgage property within 
the State of Johore as according to the law of Johore a were 
vesting order would not entitle the plaintiffs to sue on the mort- 
gages obtained in the name of their agent, the defendant. The 
plaintiffs’ solicitors wrote to the defendant’s solicitors on 15th 
August, 1923: 

“We find that there are certain difficulties in connection with the 


making of a vesting order in Johore and that it would therefore he ncces- 
sary to sue for a declaration and an order to execute the transfer” 


The defendant’s solicitors replied: 


“that in view of the position he (the defendant) has taken up with 
regard to the Singapore property he regrets he is unable tu execute 
transfers of the mortgage properties in Johore, and that he will not 
cppose any order in the action if they undertake not to ask for any costs” 


The defendant seems to have changed his 
mind as is clear from the letter of the plaintiffs’ 
solicitors to his solicitors dated 24th September, 1923. He 
seems to have insisted that the counsel for the plaintiffs should 
make a Statement that the plaintiffs ratified the arrangement 


under Ex. IV before he could undertake not to contest’ the » 


claim and to facilitate the passing of a decree in plaintiffs’ 
favour. As a mere vesting order on originating summons would 
not satisfy the requirements of the law obtaining in Johore the 
plaintiffs’ solicitors filed Suit No. 817 of 1923 in the Supreme 
Court of. the Straits Settlements at Singapore praying 

“for an order directing the defendant to execute in the name of 
Moona Etana Toona Kana Roona Ahana Roona Moothiah Chetty in manner 
conforming with the law in Johore such memoranda or other documents as 
may be necessary according to the laws of Johore to transfer each ot the said 
charges to the plaintiffs or their present agent Moona Etana Toona Kana 
Ahana Roona Arunachalam Chetty, son of Annamalai Chetty.” i 

The defendant through his solicitors agreed to 
accept service of notice and the stipųlation was 
that the draft judgment should be approved by the 
defendant’s solicitors. In accordance with the arrangement 
the draft judgment was submitted to the defendant’s solicitors 
as appears from the correspondence printed on page 102 of the 
printed papers. The defendant’s solicitors made certain altera- 
tions and the plaintiffs’ solicitors approved of the alterations. 
This was on 28th September, 1923. On 10th October, 1923 


they sent the transfers in duplicate to the defendant’s solicitors 


for his signature. The plaintiffs’ counsel ratified the arrahge- 


ment under Ex. IV as appears from the order of the Supreme 
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Court of the Straits Settlements of Singapore, dated the 2nd 
October, 1923. The relevant passage is as follows:— 

“and the plaintiffs by their counsel acknowledging that the said release 
was and is in full force and of full effect and by consent, it 1s this das 


adjudged and ordered by consent, that the defendant do execute in the 
name of Moona Etana Toona Kana Roona Ahana Roona Muthiah Chetty ” 


The question is whether this statement amounts to a ratifi- 
cation of Ex. IV by the plaintiffs and whether the plaintiffs are 
bound by the statement of their counsel that the release was and 
is in full force and of full effect. The defendant knew or had 
reason to believe that the plaintiffs would challenge the validity 
of Ex. IV and he evidently consulted his solicitors as to the 
best course to be adopted and on their advice he insisted upon 
a second release deed from the plaintiffs failing which upon a 
clear statement that the plaintiffs ratified the arrangement evi- 
denced by Ex. IV. It is clear from the correspondence that 
it was finally arranged that the defendant should not contest the 
suit and that the plaintiffs’ counsel should make a statement rati- 
fying the release deed Ex. IV and that the draft judgment 
' should be approved by the defendant’s ‘solicitors and thereupon 
the plaintiffs’ counsel made the statement above extracted. 


It is contended by Mr. Krishnaswami Aiyar for the plain- 
tiffs that the counsel had no authority to make the statement 
that “the plaintiffs acknowledge that the said release was and is 
in full force and of full effect” and that it is for the defendant 
to show that the counsel was specially authorised to make it. The 
Subordinate Judge has dealt with this point in an unsatisfactory 
manner. He observes in para. 60: 

“From the correspondence to ‘which I have referred abuve Ex. Q 
series, it was seen that first defendant wanted to have Ex. IV established 
by the execution of a fresh release deed by the principals in person. That 
was not agreed to and the Ist defendant, T think, has heen able to get 
reference made to the release deed somehow ” 
and he holds that the admission contained in the judgment does 
not affect the plaintiffs as an affirmance of the transaction of 
release. 


That the plaintiffs’ counsel made the statement contained 
in the order of the Supreme Court cannot be seriously disputed. 
The only question is whether he had authority to bind his clients 
by the statement he made. Mr. Krishnaswami Aiyar contended 
on the Dana of Digbijoy Roy v. Shaikh Ata Rahman (1), 

1. (1911) 17 CW N 15. 
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Nindo Lal Bose v. Nistarini Dassi (2) and Swinfen v. Swinfen 
(3), that the counsel had no authority to make the statement 
and that the statement would not bind the plaintiffs. In Dig- 
bijoy Roy v. Shaikh Ata Rahman (1) it was held that although 
a pleader has no power to compromise a suit unless he is special- 
ly authorised in that behalf he can bind his client by an admis- 
sion of a question of fact provided that question of fact falls 
within the scope of the suit in which he has been retained. In 
Nundo Lal Bose v. Nistarini Dassi (2) the counsel retained in 
one case consented to a compromise which affected other suits 
in which he was not retained. The compromise was objected 
to and before the decree was drawn up one of the parties applied 
for an order to stay the drawing up of the compromise decree 
and to have the alleged compromise set aside and the suit re- 
tried. Stanley, J., dismissed the application; and on appeal 
Maclean, C. J., and two other Judges allowed the application. 
The learned Chief Justice observes at page 438 : 

“There cannot, I think, be any reasonable doubt at the present day 
that counsel possesses a general authority—an apparent authority which 
must be taken to continue until notice be given to the other sidc by the 
client that it has been determined—to settle and compromise the suit in 
which he is actually retained as counsel, and in the exercise of his dis- 
cretion to do that which he considers best for the interest of his client in 
the conduct of the particular case in which he is so retained. Here, how- 
ever, the compromise extended to collateral ‘matters, to matiers quite out- 
side the scope of the particular case in which Mr. Mitter wa3 retained as 
counsel, and, in order to bind the client, it must be shown that Mr. Mitter 
had, from his client, a special authority to-compromise, and compromise 
upon the definite terms which are set up by the present respondents ” 
and refers to Strauss v. Francts (4), Swinfen v. Swinfen (3) 
and Matthews v. Munster (5) for the authority of a counsel to 
compromise on behalf of his client. This case is distinguisha- 
ble on the facts. Here, there was no settlement of collateral 
matters. It was necessary to prove to the Court that the mort- 
gages which were standing in the name of the defendant were 
taken for the benefit of the plaintiffs, that the defendant was 
a trustee of the plaintiffs and that the agency having terminated 
he was bound to make over the mortgage deeds to the plaintiffs. 
It cannot therefore be said that the ratification of the release 
deed, Ex. IV was a matter collateral to the subject«matter of 
the suit in which the statement ratifying the deed was made. 
The defendant: insisted upon his being given a full discharge 
=- i CSN) ITC WN IS. 2. 0%) TLR 27 C428 (FB). 

3. (1856) 1 C B N S 3S4 : 140 E R15. 4. (1866) L Rl Q B 379 
5. (1877) L RØ QBD 141. 
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as regards the agency and he was not satisfied -with the release 
executed by the agent of the plaintiffs, and it was necessary for 
obtaining the order prayed for to make out that the defendant 
had ceased to be the plaintiffs’ agent; and if for obtaining the 
relief therein’ prayed the statement insisted upon by the defend- 
ant with reference to the agency during the currency of which 
the mortgage deeds were obtained is made, it cannot be said that 
the counsel settled a matter collateral io the suit. In Szanfen 
v. Suinfen (3) the power of a counsel for compromising 
matters in dispute was considered at length. These are some 
observations of Crowder, J., which may be taken as lending 
support to Mr. Krishnaswami Aiyar’s contention. He observes 
at p. 461: 

“I am not aware that any counsel cngaged in making terms. ever 
supposed for a moment that his opponent had power to bind his client 
without express instruction.” 

There are a number of cases which take a liberal view of 
the authority of a counsel to compromise suits in which he is 
engaged. In Elworthy v. Bird (6) Sir John Leach, M. R., 
observes: 

“In the absence of evidence a Court will conclude that he had 
authority, for it is not to be presumed that counsel would enter into an 
agreement without authority. There is in this case evidence on both 


sides, but after duly considering it I come to the conclusion that counsel 
had authority which would bind his client.” 


In B. N. Sen & Bros. v. Chuni Lal Dutt & Co. (7) the 
plaintiffs instituted a suit for the recovery of the price of goods 
sold and delivered to the defendants and for damages in respect 
of goods, of which it was alleged the defendants had refused to 
take delivery, making a total claim of Rs. 25,508. The de- 
fendants admitted that there was due from them to the plaintiffs 
a sum of Rs. 12,611 in respect of goods sold and delivered but 
claimed that there was due to them from the plaintiffs a sum of 
Rs. 58,000 in respect of various transactions between the parties. 
At the hearing of the suit the defendants’ counsel in the absence 
of the defendants and without their express authority assigned 
a decree in favour of the plaintiffs for Rs. 22,117, without pre- 
judice to the right of the defendants, if any, to proceed with 
their claim in their own suit. It was admitted that the attorney 
for the defendants who was presefht in Court never asked the. 
learned counsel to settle the suit, nor did he put any limitation 

3. (185%) 1C BN S 34: 140 E R 150. 


6. (1824) Tamlyn 38 : 48 E R 16. 
7, (1923) IL R 51 C 385. 
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on the authority or discretion of the learned counsel in any res- ee 
pect to compromise the suit. Sanderson, C. J., and Richard- a 
son, J., held that the settlement was a matter within the appa- Sapra 
rent general authority of the counsel and was binding on the 
defendants. The following observation of, the learned Chief Kumara- 





swami 
Justice may well be applied to the present case :— Sastri, J. 
“In my judgment there ıs no evidence in this case that there was 
any limitation placed upon the authonty of the learned counsel. .. 1 have 


a strong suspicion that the course which the learned counsel took on be- 
half of the defendauls was a wise one, having regard to the nature of the 
suit and the admissions which the defendants made in the suit. At all 
events I am satisfied that the setilement was made within the authority 
of the learned counsel”. 


There are numerous cases, English and Indian, on the 
question of a counsel’s power to make admissions in, or to refer 
to arbitration or compromise, suits in which he is instructed. A 
mere reference to the following cases would be sufficient as it is 
neither profitable nor necessary to consider them all-in detail, . 
Bhui Nath Sircar v. Ram Lall Sircar (8), Swinfen v Lord 
Chelmsford (9), Chambers v. Mason (10), Strauss v. Francis 
(4), Dwar Bux Sirkar v. Fattk Jah (11) and Berry v. Mullen 


(12) goes the length of laying down that 

; “the compromise made by a solicitor or counsel is binding on the 
client though it may have been made, against his express directions -unless 
the chent has revoked the authority of the counsel or solicitor to compro- 
mise on his behalf and communicated the revocation to the other side. 
This must be done before the decree or order is sealed.” 


The following propositions are deducible from the 
authorities :— k 
(1) A counsel has authority to make admissions in 
Court on behalf of his client on matters of fact relevant to the 
issues in the case in which he is engaged. Admissions on ques- 
tions of law would not’bind the client. ee ns 
(2) A counsel has authority to confess judgment, 
withdraw or compromise, or refer to arbitration the suit in 
which he is instructed if his doing so is for his client’s advan- 
tage or benefit even though he has no express authority from 
his client. 
(3) A counsel cannot without express authority agree 
“to compromise or refer to arbitration matters unconnected 
with the subject-matter of the suit in which he is instructed. 
4, (186) L R1Q B 3”. 8. (1900) 6 C WN ® at 87. 
9. (1859) F & F 619 : 29 L J Ex. 38. 
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(4) Where in the course of a suit a counsel makes 
an admission as to a collateral matter or gives up a doubtful 
claim which is not a subject-matter of the suit, there is a pre- 
sumption that the counsel acts under instructions if the admis- 
sion or the giving up of the doubtful claim is for the benefit 
of the client. 


(5) It is a question of fact in each case whether the 
counsel acts under instructions when he compromises cr refers 
to arbitration matters not involved in the suit and the Court on 
a consideration of the probabilities and the circumstances of the 
case can find that the counsel acted on instructions even though 
there is no direct evidence on the point. 

(6)A counsel has no power to make an admission in, 
or compromise or refer to arbitration, a suit if he is instructed 
not to do so, without express authority from his client. 


The plaintiffs were anxious to have the mortgage deeds in 


’order to enforce the right under them without delay as the fall 


in the price of rubber made the securities doubtful and they 
probably acted upon the principle of the apothegm “a bird in the 
hand is worth two in the bush” and consented to ratify the re 
lease deed and thereby secure the mortgage deeds without delay 
rather than pursue a doubtful remedy against the defendant. 
All the circumstances of the case and the evidence on record, 
the non-examination by the plaintiffs of their agent, Arunacha- 
fam, who instructed the counsel in the proceedings before the 
Supreme Court of Straits Settlements, the absence of any state- 
ment in the 2nd plaintiff’s deposition that he or his brother, the 
Ist plaintiff, did not empower Arunachalam to make the state- 
ment as to ratification contained in the judgment of the Supreme 
Court of Singapore, the urgency with which the mortgage deeds 
were required by the plaintiffs and the speedy manner in which 
the suit was decreed in plaintiffs’ favour owing to 
the defendant’s consent to accept service and re- 
main ex parte and the readiness with which 
the defendant executed the transfer deed within a 
fortnight of the approval of the draft judgment by his solicitors 
lead to the irresistible conclusion that the plaintiffs’ counsel 
was specially authorised ta make the statement that the plaintiffs 
acknowledged that the said release was and is in full force and 
of full effect. Even if the counsel was not specially instructed 
to make the statement, we hold that the circumstances of the 
case and the evidence on record fully justify the conclusion that 


bæ 
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he acted within his authority in making the above statement. 
A decree has been passed embodying the statement by the 
Supreme Court of Singapore and in pursuance of that decree the 
defendant signed the transfer deeds. But for the statement 
the plaintiffs would not have got speedily, and in the manner they 
got, what they wanted. We have therefore no hesitation in 
holding that the plaintiffs by their counsel ratified the arrange- 
ment evidenced by Ex. IV and they cannot now sue to set it 
aside. 

In the result, the appeal is allowed and the plaintiffs’ suit 
dismissed. But considering the conduct of the defendant we 
think he ought not to get his costs. We therefore direct that 
each party do bear his costs throughout. 

Devadoss, J—I agree and have nothing useful to add. 

Ne Ss Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADDRAS. 


PRESENT :—MR. JUSTICE ODGERS AND MR. Justice Cur- 

GENVEN. 
Sri Rajah Rao Sri Swetachelapati 

Ramakrishna Rangarao Bahadur 

Garu, Rajah of Bobbili . Appellant*® (24th Counter- 

Petitioner) 
v. 

Ayyagari Sodemma 

Cmr! Procedure Code, S 2 


amont in money or in grain—Decree silent as to 
executing Court to award titerest 


. Respondent (Petitioner). 


(12)—Mesne profits—Decree fixing the 
interesi—Porwer of 


Where the decree in a suit fixes the amount of the mesne profits either 
in money or grain without leaving it to be determined in execution and 
contains no express provision as to payment of interest upon this amount 
the executing Court has power to grant interest. 


Harmanoje Narain Singh v. Ramprosad Singh, (1907) 6C. L J 462, 
Raman Menon v. Panguinit Menon, (1926) SOM LJ 563 and AAO 
No. 74 of 1924 not followed 


-~ Appeal against the order of the Court of the Subordinate 
Judge of Vizagapatam, dated the 3rd day of December, 1925, in 
E. P. No. 44 of 1924 in O. S. No. 25 of 1916. 


A, Krishnaswami Aiyar for appellant. 
Y. Suryanarayana for respondent. 


' #4 A O No. 479 of 1925, 


22nd March, 1927. 


Muthiah 
Chetti 
7. 
Karuppan 

- Chetti. 





. Kumare- 


swami 
Sastri, J, 


Rajah of 
Bobbili 
vs 
Ayy agari 
Sodemma. 


620 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


The Court delivered the following 

JUDGMENTS :—Curgenven, J. -—This appeal is from the 
order passed by the Principal Subordinate Judge of Vizagapa- 
tam in E. P. No. 44 of 1924, which arose out of a suit filed 
by one Sodemma against the Maharajah of Bobbili for recovery 
of a certain land on the ground that it was granted to her hus- 
band, who was a Sheristadar of the Estate, as inam. The Sub- 
ordinate Judge dismissed the claim, but on appeal to the High 
Court it was decreed. It is said that an appeal is now pending 
before the Privy Council. The execution petition was to re- 
cover mesne prolts for three years before suit and until deli- 
very, or for the years 1913 to 1921. The decree awarded profits 
at the rate of 6 garces 27 putties per annum but did not fix the 
rate at which the grain was to be converted into money. This 
is one of the questions which now arises for decision. The 
only other question is whether the learned Subordinate Judge 
was right in awarding interest. 

The arguments have dealt with three possible rates of 
conversion : l 

(a) the rate of Rs. 61-8-0 as claimed in the plaint, 

(b) the takshish rate applicable to the Bobbili Estate, 

(c) the market rate as recorded in the Gazette with or 
without any deduction. 

Now as to (a) the first contention is that as the plaintiff 
named this rate in the plaint she cannot be allowed anything in 
excess of it. But that was a question for the Court which 
passed the decree, which was at liberty, if it thought fit, so to 
limit the claim. The executing Court cannot go behind the 
decree, and is only concerned with its true construction. The 
question we have to decide is this: the decree awarding to its 
holder 6 garces 27 putties of paddy per annum over a series 
of years,.what is the correct equivalent in cash which the judg- 
ment-debtor should pay? The other argument for a rate of 
Rs. 61-8-O0 per garce is that it is the commutation rate for 
estate jeroyiti lands, as fixed by a decree of this Court, since 
mesne profits of property is to consist “in those profits which 
the person in wrongful possession of such property actually 
received or might with ordinary diligence have received”—the 
question of interest will be considered later—it is urged that 
their measure must be what the judgment-debtor would as 
Zamindar have received for these lands as jeroyiti lands. 
There is, I think, no real basis for this argument, because it 
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loses sight of the fact that the property was not jeroyiti land 
at all, but inam land which the Zamindar had no right in as 
Jandholder. Admittedly the commutation rate, which was 
fixed with reference to prices prevailing over the years 1898 
to 1908, is much helow the average market rate for the period 
under reference, 1913 to 1921. Although no doubt the defini- 
tion of “mesne profits” requires that the estimate should be 
based upon what the judgment-debtor, and not what the -de- 
cree-holder, received or might have received, it certainly does 
not mean that regard must be had to any limitations or restric- 
tions under which the judgment-debtor would have laboured, 
had the property been what he represented it to be. The 
plaintiff herself does not claim more than would be due to a 
person in possession of the property as a receiver of rent, and 
under the terms of the decree it must be as a receiver of rent 
in kind that the respondent’s liability must be fixed. 

There is, I think, little to be said in favour of (b), the 
takshish rate. This rate is said to have been fixed upon reports 
by the zamindari officiale, but there is nothing to show that 
the figure given, Rs. 108-1-5, represents the true conversion rate 
over the period in question. In fact, the discrepancy between 
this rate and the market rates found in the Gazette suggests that 
the figure does not -accurately reflect the prevailing prices. 


There remains (c), the average market rate at Valkonda, 
Rs. 138-1-9, adopted by the Lower Court. The decree provid- 
ing for a grain payment in respect of the mesne profits of 
each year, this is clearly, I think, the correct money equivalent 
to apply. The only further point is whether, since this rate 
prevailed at Valkonda whereas the payments relate io the vil- 
lage of Sankili, any deduction should be allowed. It appears 
that in fixing the general commutation rate for the Estate, a 
deduction of 15 per cent. from the rates at market centres 
was provided for, but there is nothing upon the record to show 
that any such deduction needs to be made here. It is not even 


alleged that Sankili is at such a distance from Valkonda as“ 


would materially affect the price of grain, or that the river 
which is said to run between the two places offers any obstacle 
to transport. In these circumstances, there do not appear to 
me to be grounds for interfering with the rate fixed by the 
learned Subordinate Judge, and I would confirm it. 

There remains the question whether the executing Court 
was competent to grant interest, no express provision for in- 
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terest being made in the decree. The argument addressed to 
us is that where a decree leaves the amount of mesne profits to 
be determined in execution, it may be open to the executing 
Court to allow interest, but that where the decree fixes the 
amount of the mesne profits, or even, as here, the amount of 
grain per annum, no such allowance can be made. As authority 
for this proposition we are referred in the first place to the 
decisions of two learned Judges of this Court each sitting 
singly, that of Madhavan Nair, J., in Raman Menon v. Pan- 
gunni Menon (1) and that of Wallace, J., in Appeal Against 
Appellate Order No. 74 of 1924. Mr. Justice Madhavan 
Nair refers with approval to two Calcutta cases, in which the 
proposition above stated has been accepted, and both learned 
Judges attach importance to the consideration that it may not 
be clear that in decreeing a certain amount, or a certain rate, 
of mesne profits the Court did not itself allow for interest by 
a consolidation of it with the principal. I do not think that 
there is any room for this latter view here, since 
what has been decreed is clearly and only the rental value in 
kind. It remains for consideration whether the Calcutta decisions 
relied upon by Madhavan Nair, J., correctly interpret the law. 
In Harmanoje Narain Singh v. Ramprosad Singh (2) 
the line of argument adopted is that where a Court 
ascertains the mesne profits and embodies the result in its 
decree, but omits to allow interest, it is not open to the execut- 
ing Court to allow interest because (a) there is no rule which 
makes it obligatory upon the Court to allow interest on mesne 
profits, and (b) the Court which executed a decree must exe- 
cute it as it stands. For proposition (a) there is other authority 
Kisknanand v. Kunwar Partab Narain Singh (3) and Grish 
Chunder Lahiri v. Shoshi Shkhareswar Roy (4) and since the 
latter case is a decision of the Judicial Committee no question 
of its correctness arises for us. This same decision which the 


_ learned Judges distinguish is, as it appears to me, of great 


importance in approaching the consideration of proposition (b) ; 
Dut before turning to it advertence may he made to the other 
Calcutta case, Narendra v. Byomkesh (5). The decree 
there dealt with awarded the plaintiff compensation at a cer- 
tain rate per annum for a certain period, without providing for 
p 1, (1926) 50 M L J 563 

2 (1907) 6 CL J 462 at 470 3. (184) IL R40C. 785 (P. C.) 


4.¢ (1980) IL R 27 C. 951 : 101 M L J 356 (P C). 
5. (1919) 30 C L J 25. 
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any interest, and the question was whether interest could be 
allowed in execution. It was contended that the expression 
“mesne profits” in S. 2, cl. 12 of the Code of Civil Procedure, 
included interest on such profits, and Grish Chunder Lahiri v. 
Shoshi Shékhareswar Roy (4) was again cited in support 
of this proposition and again distinguished. There 
is some doubt whether the learned Judges treat- 
ed the case as a claim to mesne profits at 
all, as they say that the term used throughout is not ‘mesne 
profits’ but ‘compensation’ but, except that the yearly amount 
due is fixed by the decree in money instead of in kind the deci- 
sion may, I think, be taken as an authority in support of the 
appellant’s contention. 


Referring now to Grish Chunder Lahiri v. 
Shoshi Shtkhareswar Roy (4) it is quite true 
that the decree with which their Lordships had 
to deal left the amount of mesne profits to be ascertained in 
accordance with the provisions of S. 212 of the Code of 1882. 
The question is whether, had the decree fixed the amount or 
the rate, but made no reference to interest, their conclusion that 
interest could be added in the subsequent proceedings would 
have been affected. After referring tò the option enjoyed by 
the Court to grant or withhold interest they proceed: 

“ But the question is, what ıs the effect of a decree which grants 
mesne profits and says nothing about interest, which, as thei: Lordships 
think, is the proper construction of the decree in this suit. ‘The learned 
Judges treat that silence as equivalent to a decision that there be no in- 
terest. But then it is dificult to see what effect ıs given to the altera- 
ton made in S. 211 in the year 1882. Its obvious effect is to pro:ide that 
a simple decree for mesne profits shall carry interest on them. No reason 
has been assigned for holding the true effect to be other than the obvious 
one. If the Court does not intend to give interest it should say so.” 

The only construction I can place upon these observations 
is that, unless the contrary be expressed, mesne profits are to 
bear interest. S. 196 of the Code of 1859 empowered the 
Court to provide in the decree for mesne profits with interest 
thereupon at such rate as the Court may think proper. This 
clearly required that the Court, if it allowed interest, should ex- 
pressly say so. The Code of 1877 was the first to include, as 
an explanation to S. 211 of the Code of Civil Procedure, a 
definition of ‘mesne profits’, and, so far as the provision of in- 
terest is concerned, the language stood as it now stands in 

4. (1900) I L R27 C 951 . 10 M L J 35% (PC). 
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S. 2 (12). The Code of 1882 reproduced the explanation 
unchanged. The point made by their Lordships therefore 
seems to be that an alteration of substance was made when the 
1877 (but, as stated, the 1882) Code was enacted, and that in- 
terest, from being a relief which the Court had in terms to 
grant if it granted it at all, became, so to say, a normal compo- 
nent of mesne profits, to be in terms refused if it was not to be 
taken as impliedly granted. That is the impression which the 
language used conveys to my mind, and it is the impression, 
too, I gain from a consideration of the language of the de- 
tinition itself. If the expression “mesne profits” is equivalent 
to “profits plus interest” it is surely no case of going behind the 
decree, which allows mesne profits, to allow interest, and if it 
is open to an executing Court to fix the rate at which a grain 
allowance is to be converted into cash, it may equally fix the 
rate at which interest should be allowed, once it is found that 
interest is admissible. I am unable to see how the validity of 
this argument is affected by the fact that the decree has deter- 
mined the number of measures of grain at which the profts are 
to be rendered, once it is clear that this number includes no 
provision for interest. In Lalta Prasad v. Sri Ganeshji (6) 
this was the view taken by Walsh and Stuart, JJ., basing 
themselves upon the Privy Council judgment, in the case of 
a decree awarding a definite sum as mesne profits to the date 
of institution of the suit, and future profits at a certain rate 
per mensem. So far as I can see, the alternative position 
can only be maintained upon purely verbal grounds, that the 
expression ‘mesne profits’ in the decree, and therefore ‘the 
amount awarded as such, by force of the definition necessarily 
comprises interest, whereas no such contention can in fact be 
advanced. It has only to be added that in the present in- 
stance no reason has been shown why the plaintiff should not 
be entitled to interest. I would therefore dismiss the appeal 
with costs. l 

In a memorandum of objections the respondent asks that 
the rate of interest allowed by the Lower Court should be 
raised to 12 per cent. The ground given is that certain 
estate Kadapas (Exs. VI and E) provide for such a rate upon 
arrears of rent. I do not think this affords sufficient reason 
for departing from the usual Court rate of 6 per cent. It is 
also objected that the Lower Court has disallowéd the pleader’s 


6. (1922) IL R 44 A 57 
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fee in taxing the costs. The reason for doing this is not 
ascertainable here, and since the respondent might have sought 
redress from that Court, I do not think that- we should make 
any order, and I would dismiss the memorandum of objections 
with costs. 

Odgers, J. :—This is an appeal by the Rajah of Bobbili 
against the order of the Principal Subordinate Judge of 
Vizagapatam. The plaintiff, one Sodemma, filed a suit 
against the Rajah of Bobbili and others for the recovery of 
possession oÍ certain land which she claimed belonged to her 
family as inam. This was decreed in her favour by the 
High Court on 7th October,:1922. The decree ordered that, 
in respect of Neyyalapolem istuva, the respondent do pay 
appellants mesne profits at the rate of six garces and 27 puttis 
for three years before suit and till date of delivery of pussession 
of: the said Neyyalapolem istuva to the appellant. The plain- 
tiff in her plaint claimed mesne profits at a commuted money 
rate of Rs. 61-8-0 per garce. The Judge has allowed the 
Gazette rate of about Rs. 138-0-0 per garce. I have had the 
advantage of reading the judgment just delivered by my 
learned brother and I agree with him on this point for the rea- 
sons stated in his judgment. 


The more important point in this case is that of interest 
on mesne profits. The Judge allowed interest at 6 per cent. 
on the mesne profits decreed at the rate of 6 garces 27 puttis. 
The question is, is he right? Reliance has been placed for 
the appellant on the decision in Harmanoje Narain Singh v. 
Ramprosad Singh (2), a decision which has been followed in this 
Court in two decisions of single Judges, Madhavan Nair, J., 
and Wallace, J. In the Calcutta Law Journal Case, Mookerjee, 
J., distinguished the cases in Grish Chander Lahiri v. Shoshi 
Shtkareswar Roy (4) and Girish Chander Lahiri v. Sasi 
Sekhareswar Roy (7). He said they were “no doubt authori- 
ties for the proposition that where a decree states that the plain- 
tiff is entitled to mesne profits and says nothing about interest, 
if the amount of mesne profits is left for determination by the 
Court of execution, the decree-holder is entitled to interest up- 
on the mesne profits and to have such interest added to the 
mesne profits when they are ascertained. But these cases do 


2. (1907) 6 CL J 462. 


4. (1900) L R 271A 110 : 27 C 951 : 10M LJ 356 (P, C.). 
7. (1905) I L R 33 C 329. 
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not lay down that, if the Court which ascertains the mesne 
profits has omitted to allow interest, it is open to the Court 
which executes the decree for mesne profits to allow interest in 
execution proceedings, on the principle that an executing Court 
must execute the decree as it stands”. The learned Judge adds 
that there is no obligation on a Court to allow interest on mesne 
profits in which of course he is perfectly right. The 
portion of his judgment just quoted which I think calls for 
comment is the phrase “If the Court which ascertains the mesne 
profits has omitted to allow interest”. As far back as 1843 
in Kirkland v. Modee Pestonjee Khoorsedjee (8) the Judicial 
Committee upheld the practice of the Native Courts in Bombay 
in treating mesne profits as a judgment-debt and as carrying 
interest by its own force. In the Civil Procedure Code of 
1859, S. 196, the Court might provide in the decree for pay- 
ment of mesne profits till date of delivery of possession with 
interest thereon at such rate as the Court might think proper. 
In the Code of 1877, S. 211, the Court might provide in the 
decree for the payment of mesne profits with interest thereon at 
such rate as the Court thought fit; and in the explanation to the 
section mesne profits means those profits which the person in 
wrongful possession of such property actually received or 
might, with ordinary diligence, receive therefrom together with 
interèst on such profits. This is the first appearance of the 
definition of mesne profits as embracing profits plus interest. 
The same explanation is repeated in S. 211 of the Code of 
1882 and which in our present Code has been removed to S. 2 
(12).The question, here, is whether we are to construe the words 
of the decree “mesne profits at the rate of 6 garces 27 puttis’ as 
inferring that the Court meant to disallow interest or that the 
Court ‘has “omitted to allow interest” in the words of Mooker- 
jee, J. In Grish Chander Lahiri v. Shoshi ‘“Shikareswar Roy 
(4), the Judicial! Committee laid down that the Court has juris- 
diction to give or refuse interest as it chooses, because mesne 
profits are in the nature of damages. The question, however, 
before them was as to the effect of a decree which granted 
mesne profits and said nothing about interest, the learned 
Judges in the Courts below ‘having treated that silence as equi- 
valent to a decision that there was to be no interest. Their 
Loräships point out that if that is to be the proper construction 





8. (183) 3M I A 220. | 
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of that silence, it is difficult to see what cffect is given to the 
alteration in the law in the present Civil Procedure Code; and 
they say that the obvious effect of the alteration is to provide 
that a simple decree for mesne profits shall carry interest 
on them and that, if the Court does not intend to give interest, 
it should say-so. If that decision is to be taken on the plain 
meaning of its language, there is no question but that interest 
should be allowed on the mesne profits awarded in this case. It 
is true that in the case under appeal to the Judicjal Committee 
the Subordinate Judge commissioned an amin to report as to the 
amount of mesne profits and his successor made such report. 
But I doubt if it can be said that the amount of 
mesne, profits was there left for determination by the 
Court of execution, nor does the judgment of the Privy Coun- 
cil countenance any such distinction, it seems to me, as that 
drawn by Mookerjee, J., in Harmanoji Narain Singh v. Ran- 
prosad Singh (2). 


In the latter case, Wallace, J., quotes no aabot but 
takes the law to be that when a Court has fixed a figure for mes- 
ne profits, it must be taken that that figure includes interest or 
rather that it cannot be said that it does not. With deference 
I think this view untenable in view of the pronouncement of the 
law by the Privy Council. In the former case the learned 
e expressly based this decision on Harmanoji Narain Singh 

. Ramprosad Singh (2), and that decision of Wallace, J. supra 
dient: from the Allahabad decision which seems to me to be 
strictly in accordance with that of the Privy Council. I have 
already shown why the distinction pointed out in Harimano/je 
Narain Singh v. Ramprosad Singh(2)is untenable in view of the 
Privy Council decision. As Madhavan Nair, J., bases his judg 
ment on that distinction, I must hold with respect that it is 
wrong. I am therefore constrained to differ from the judgments 
of both the learned Judges. The two Madras authorities are 
Raman Menon v. Pangunni Menon (1) and the unreported case 
A. A. O. No. 74 of -1924. In Radharaman 
Munshi v. Sturnomoyi Debi (9) the learned Judges 
held that, on the wording of S. 212 of the Code of 1882, 
the decreeholder is entitled to receive interest year by year on 
the amount of mesne profits found due. The Subordinate 
Judge there declined to award such interest but awarded the 


1. (1926) 50 M L J 563. - 2. (1907),6 QGL J 462. 
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decree-holder only 6 per. cent. -from the date of his --:decree on 
the: amount excluded therein. The words, atcording-to the 
jearned Judges, of the Code do not refer to interest.due aiter 
the ascertainment of the mesne profits due under the decree but 
they contemplate that interest should form a separate item in 
the calculation. of the amount due .as mesne profits. : There 
also .a Commissioner was appointed to ascertain the amount of 
mesne profits. . 

Girish Chander ohn v. Gene “Sekhareswar - Rain (7) 
was a further appeal by some of the parties, the same case as that 
which went to the -Privy Council reported in 27 C.- 951. 
In this case it-was held that where nothing is said about interest 
and the amount is left for determination in éxecution the decree- 
holder was entitled to interest on the mesne -profits until such 
mesne profits are actually paid by the judgment-debtors. Ina 
recent decision of the Allahabad High Court, Lala Prasad v. 
Sri Gatteshjt (6), it was held that where a decree for 
mesne profits is silent as to interest thereon, the decree-holder is 
entitled to realize in execution interest at the usual rate of 6 per 
cent.. There the mesne profits were awarded in the decree 
and in execution interest was claimed on the entire amount, 
i'e., of past and future mesne profits. The learned Judges 
treat the Privy Council decision in Girish Chander _ Lahiri v. 
Shoshi Shikhareswar Roy (4) as of- unrestricted application 
and decided accordingly. It appears to me therefore with 
great respect to Mookerjee, J., and the two learned Judges of 
this Court who based their decision on the ruling in Harmanoj: 
Narain Singh v. Ram Prasad Sugh (2) that the distinction 
made. by the Calcutta Judge cannot be maintained, and that, if 
a Court wishes, as it is perfectly at liberty to do, to avoid the 
plain meaning of the -explanation of mesne profits, i. e., profits 
plus, interest, it must definitely say so. Otherwise the award 


of mesne profits will be taken also to include interest on those 
profits. 


ee As ee the TEE of Objections, I agree with 
pn judgment-of my learned brother. 

, I would: therefore dismiss the Appeal and Memorandum of 
Objection both with costs. 


a Pao : Appeal imaa 
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PRIVY COUNCIL. : 


[On appeal -from the High Court of Judicature at Rangoon. ]' 


Present :—Lorp PHILLIMORE, ‘` Lorp Carson, LORD 
DARLING, Mr. AMEER ALI AND SIR LANCELOT SANDERSON. 


Ma On m Appelani* 


v. 


Maung Tin ; Respondent .. 

Burmese Law and Ciomas R E work by—, 
Her ownership of—Evidence—Dead body of woman—Jewellery placed on 
—Préswmption from 


The suit was by a Burman husband for recovery from the ea 
of certain jewelleries which the plaintiff alleged belonged to his deceased 
wife of which the defendant, her maternal aunt, took possession on her 
death. The plaintiffs case was that the suit jewels were presented to 
his wife as a dowry. at ihe tme of her wedding by her grandmother: The 
defendant alleged, iuter alia, that the jewellery the plaintiff's wife used to, 
wear were merrly lent: io hér by Her grandmother, and that they there- 
fore did not belong to her. — 

The learned Judges of the High Court, who held that the jewellery 
claimed by the plaintiff was the property of his deceased wife, summed 
up the result of the evidence as follows:—“The mere fact that the. 
plaintiff's wife wore the jewellery at her wedding would not go’ far.to- 
wards proving that the jewels werc hers, because Burmans habitually 
borrow jewellery for great occasions. But her continued possession of 
the jewellery and her taking it away with her when she-went to live at 
the various places to which her husband, as a Government servant, was 
transferned, would raise’ a ‘strong presumption that St. was hers, particu> 
larly as her grandmother, to whom it is said to have belonged was 
rather miserly, and would not be likely to let her own valuables. go out 
of her possession for anything like so long a time”. ` 

Held- that, whatever ‘might have been the ongin of the articles, whe- 
ther they were originally purchased by the grandmother and were given 
by her by way of dowry to the plaintiffs wife at or about the time of the 
wedding, the evidence in the casé fully justified the conclusion arrived at 
by the High Court. 

Held, further, that the fact that on the death of the plaintiffs wife 
considerable jewellery was placed on her dead-body, in the circumstances 
of the case, gave rise to the inference that it was her own, as st was hardly 
ukely that borrowed jewellery would be placed on the dead-person. 


4, M. Dunne K. C. and E. B. Raikes for appellant. 

Respondent ex parte. . . - 

28th February, 1927. The jadent of their Lordships 
was’ delivered by 


Mr. AMEER ALIL—This appeal arises out of a suit brought 
by the plaintiff, Maung Tin, on the 21st February, 1923, in the 


“P, C, Appeal No. }18 of 1925. > Bth February 1927, 


Mr. Ameer 
Ajj. 


630 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


Court of the District Judge of Tharrawaddy in Burma. The 
action is for recovery from the defendant, Ma On, of certain 
jewelleries which he alleged belonged to his wife, Ma, -Saw 
Y1,_of which the defendant took: possession. on her death at 
Letpadan on the 18th February, 1920. The defendant, Ma 
On, who is the maternal aunt òf 'the deceased Ma Saw Yi, and 
who admittedly was, at the time of Ma Saw Yi’s death, at the 
house in‘ which she died, denies taking possession of the 
jewellery claimed by the plaintiff, and further alleges that the 
jewellery the deceased girl used to wear was merely lent to her 
by different people, among them her grandmother Daw U. 

The house in which Ma Saw Yi died belonged to Daw U 
and, as already stated, the defendant was there at the time of 
her death. 

It appears to be the custom among Burmans to give the 
brides, at the time of marriage, jewellery by way of a dowry; 
and it is the plaintiffs case that the jewellery his wife was 
wearing at her wedding, which was of considerable value, was 
either her own or was given to her by her grandmother Daw U, 
according to the evidence on both sides, a wealthy woman. It 
is further the plaintiff's case that on his wifes death some 
jewellery was placed on her dead body, as appears to be the 
custom among Burmans; and that a photograph was taken of 
her with the jewellery in which she was dressed. The defend- 
ant admits that jewellery was placed on the’ dead body, but 
alleges that it was borrowed for the purpose. 


The suit came for trial before the District Judge Mr. Gil- 
bert. His conclusion on the evidence may be given in his own 
words as follaws:— 

‘That Ma Saw Yi was in possession of a considerable outfit of 
jewellery while she was living with Maung Tin, after the marriage, in the 
various stations to which he was posted is clearly proved. U Thein 
(4 P. W.) was a neighbour of Maung Tin at Tharrawaddy, and often 
saw Ma Saw Yi wearing diamond earriugs, studs, bracelets, hairpins and 
a nng. Ma Ma Le (5 P. W.), when visiting Ma Saw Yi at Tharra- 
waddy, saw her wearing such jewellery; so did Ma Mya Gyi (6 P. W.) and 
Ma Yu Kin (7 P. W.), and Naung Gyi (9 P. W.). At Maymyo Daw 
Bin Zi (15.P. W.), when staying a fortnight with Maung Tin and Ma 
Saw Yi, saw Ma Saw Yi wearing this jewellery Ma Saw Yi spoke of them 
(the ornaments) as hers. Ba Bwa (11 P. W.), who used to live next door 
to Maung Tin at Maymyo, says that Maung Tin, when he went on tour, 
used to ask witness to look after this jewellery. Ma Saw Yi told witness 
that it was héts: ~ Ba Bwa says he used to-lock the things up in a- safe 
at Maung Tip’s house, while Maung Tin was away, and sleep there. Ala 
Ein Zi, though Maung Tin was away on tour during part of a visit, did 
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not encounter Ba Bwa—which at first sight seems to contradict Ba Bwa’s 
statement. But it is probable that Ma Saw Yi, having a companion on 
this occasion did not feel the need of protection, and this would account 
for Ba Bwa’s absence during Ma Ein Zi’s stay at Maymyo, There is no 
reason to doubt the evidence that Ma Saw Yi was possessed of much 
jewellery while she was with her husband at Tharrawaddy and Maymyo. 


Then comes the following passage:— 

The inherent vagueness of this case lies really in the fact that no 
attempt has been made by either party to trace the history of this jewel- 
lery, and show who was its purchaser or owner in the first Instance. 
Plaintiff's case in effect rests on the bare fact that Ma Saw Yi after her 
marriage was in possession of a set of jewellery, and that the mere proof 
of possession 18 ın itself adequate to raise a presumption of ownership. 
But this presumption is a weak one, since it is quite clear that Ma Saw 
Yi and her husband were never in a position to purchase these articles: 
and, in fact, it is not alleged that they did acquire them in any such man- 
ner, Maung Tin relies on an alleged gift. Neither the fact of this 
gift is proved, nor was the title of the alleged donatrix established. The 
weight of evidence in the case goes to show that these jewels were owned 
by Daw U and that, though Daw U was willing to lend them, she was 
averse to making an outright gift of them. Daw Me's ownership of 
these jewels is not proved and cannot be inferred. There waa, of course, 
cvery prospect at the time of the marriage that iulumately Ma Saw Yi 
would get these or similar articles by way of inheritance, and at Maymyo 
she even spoke of them as hers. But the mortality of Daw U, and her 
daughter Daw Me, and Daw Me’s daughter Ma Saw Yi, followed a 
chronology which was the exact reverse of ihe expected sequence of 
deaths. The result of this was Ma Saw Yi died without acquiring title, 

I think that Maung Tin has failed to establish his claim to this 
jewellery. I have already dealt with the question of the cash, 


In this view of the case the District Judge dismissed the 
plaintiffs suit. The plaintiff appealed to the High Court at 
Rangoon, and the appeal was heard by two dearned Judges, 
ane of them being Mr. Justice Heald and the other Mr. Justice 
Chari. Mr. Justice Heald has considerable experience of 
Burmese customs and institutions; his opinion on the respective 
allegations ef the parties to the suit is of considerable value. 
He says, in the first place, that it is admitted by the respondent 
herself that Ma Saw Yi took the jewellery away with her when 
she left home and went to live with the plaintiff at Tharrawaddy, 
and that she had jewellery in her possession until she returned 
home ill nat long before her death. He refers also to the 
admission of the defendant’s sister Ma Gun and her witness Ma 
Thin Za that the jewelery Ma Saw Yi took with her to Thar- 
rawaddy was the jewellery she wore at her wedding. Fe 
- further refers to the fact that admittedly Ma ‘Saw Yi -took the 
jewellery that was in her possession to different ‘places where 
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her husband proceeded in the course of his official duties, such 
as Rangoon and Maymyo. The learned Judge adds that the 
defendant herself admits this, and her sister Ma Gun says that 
she took all the jewellery she had with her to Rangoon. He 
goes on to say as follows :— 


“It is admitted that when Ma Saw Yi died her dead body was 
decked with jewellery, and there is some presumption that it was the 
jewellery which she had worn while she was alive.” 


“It is noticeable,” he observes further, “that the articles of jewvllery 
which were admittedly put on her correspond with the jewels which she 
had worn.” 

It is admitted that after the funeral the plaintiff asked for 
his wife’s jewellery but was told that it did not belong to his 
wife, but to her grandmother.~ The comment of this learned 
Judge upon this statement is as follows:— 

“I have no doubt that she did say so. The wife’s relations would 
naturally resent her valuables going to a stranger. They nearly always 
do in such cases, and it is probable that that resentment is the sole reason 
jor this litigation.” 

The learned Judge sums up the result of the evidence in 
the following words :— 

“The mere fact that Ma Saw Yı wore the jewellery at her wedding 
would not go far towards proving that the jewels were hers, because Bur- 
mans habitually borrow jewellery for great occasions. But her con- 
tinued possession of the jewellery and her taking it away with her when 
she went to live at the various places to which her hushand, as a Govern- 
ment servant, was transferred, would raise a strong presumption that it 
was hers, particularly as-her grandmother, to whom it is said to have be- 
longed was rather miserly, and would not be likely to let her own valua- 
bles go out of her possession for anything like so long a time.” 

In the result, the High Court made a decree for the plain- 
tiff for various articles of jewellery, amounting in value to 
Rs. 20,000, with costs in both Courts. | 

Their Lordships have heard the defendant’s counsel at 
considerable length; it is clear from the judgment appealed 
against that the learned Judges carefully examined the evidence 
on both sides, and their conclusion that the jewellery claimed 
by the plaintiff was the property of his deceased wife, and had 
been taken possession of by the defendant, is, in their Lord- 
ships’ opinion, fully borne out by the circumstances. It is im- 
possible to believe that Ma Saw Yi would have been allowed by 
the old grandmother, who was proved to have been a close- 
fisted woman, to take with her all the jewellery to the different 
places to which her husband was from time to time posted, un- - 
less this jewellery belonged to the deceased. Whatever might 


LII] THE MADRAS LAW JOURNAL REPORTS. 633 


have beer the origin of the articles, whether they were originally 
purchased by Daw U and were given by her by way of dowry 
to the plaintiffs wife at or about the time of the wedding, there 
can be no doubt on the evidence, which has been carefully analys- 
ed by the Judges of the High Court, that the deceased possessed 
them as her own property, and took them about as her own pro- 
perty. When she was in Rangoon, and her husband was away 
touring, the articles were taken care of by a neighbour who has 
given evidence on behalf of the plaintiff, and he says that it was 
at the plaintiffs request that he took care of His wife’s jewellery. 
The inference which the High Court has drawn from the fact 
that on her death considerable jewellery was placed on her dead 
body is not without force in the circumstances of the case. It 
is hardly likely that borrowed jewellery would be placed on the 
dead person, and that seems to be the view of the learned Judge, 
to whose experience of Burma and Burmans the Board have 
referred to before. 

On the whole, their Lordships see no reason to disturb the 
finding of the High Court, and would, therefore, humbly recom- 
mend to His Majesty that this appeal should be dismissed. There 
will be no costs, as the respondent does not appear. 

Solicitors for appellant : Douglas, Grant & Dold. 

Respondent : Ex parte. 





FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrR. Justice PHitiips, Mr. Justice WALLACE 
AND MR. JUSTICE JACKSON. 
Muthu Balu Chettiar and others ... Petitoners* (Accuseds) 
v. 
The Chairman, Madura Municipality, 
Madura ... Respondent (Complatnant) . 
Madras Dtisirict Municipales Act (V of 1920), Ss. 249 and 230 — 
Scope of—Person ownmg and working a rice-mill—Rice-mill found to be 
dangerous to human life and healih—Permtsion obtained wider S 250 for 
construction of machinery—Necessity for taking out aimual license usiacr 
S 249—Rules framed under an Act—Crimmal Court—Jurisdiction to deter- 
mme validly of the rules—Crimmal Procedure, Ss. 437 and 439—Re ference 
to High Cowt—One Bench of High Court returning the reference in con- 
necled cases but not finally disposing of the case—Jurisdiction of another 
Bench to try the case. 
A person who owns and works a rice-mill which is found to be dangerous 
to human life and health is bound to take out an annual license under 
*Cr. R. es Nos. 48 49 and 142 to 179 of 1927. ay, 1927. 
(Cr. R. Petns. Nos. 42, 43 and 144 to 161 of 1927), 
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S. 249 of the Madras District Municipalities Act, ın spite of the fact that 
he has already obtained a permission under S. 250 for ihe construction or 
establishment of the machinery. The permission under S. 250 of the Act 
18 given solely for the construction establishment or installation and the 
section does not deal with the user of the places but deals only with their 
inception. When the owner wishes to use them, Section 249 becomes 
applicable. 

Muthu Balu Chetti, In re, (1926) 51 M L J 490 followed. 

Madura Municipality v. Muthu Balu Chetiv, (1926) SOM LJ 38, 
overruled. 

Where rules have been framed under a section of an Acc and a person 
is charged with an offence under these rules, it 18 not within the province 
of a Cmmuinal Court to determine whether such rules have been validly 
framed, a matter which should be left for determination in a Civil Court. 

Where a Criminal Case was referred to the High Court by a Sessions 
Judge and the Bench of the High Court which heard the case did not 
finally dispose of it but returned the reference in the other connected 
cases to the Sessions Judge and asked him to deal with them iu the light 
of their judgments, 

Held, that another Bench of the High Court, consiituted hy the 
Chief Justice, had jurisdiction to proceed with the trial of the case which 
was not already disposed of. 

Quaere :—Whether under the very wide powers given by S 439 of 
the Criminal Procedure Code the High Court cannot suo motu interfere in 
a case of this sort where final orders had not been already passed. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, vis., Criminal Revision Cases Nos. 48, 162, . 
164, 168, 170, 172, 174, 176, and 178 of 1927 praying the High 
Court to revise the orders of the Court of the Ist Class 
Bench of Magistrates, Madura Town, in Summary Cases 
Nos. 975 of 1924, 552, 1211 and 1615 of 1924, 535 and 1288 
of 1924, 536 and 1328 of 1924, 553 and 1620 of 1924, 577 and 
819 of 1924, 926 of 1924, 1296 of 1924, 240 of 1925 and 1501 
of 1924 and 1619 of 1924 and Criminal Revision Cases Nos. 49, 
163, 165, 167, 169, 171, 173, 175, 177, and 179 preferred against 
the orders of the Court of Session of Madura Division in Cri- 
minal Revision Petitions Nos. 49, 70, 71 and 72, 51 and 52, 53 
and 54, 55 and 56, 57 and 58, 59, 64, 75 and 76 and 65 of 1925, 


(preferred respectively against the said Summary cases). 

T. V. Muthukrishna Atyar and V. Skendaresa Atyar for 
petitioners. j 

Public Prosecutor for the Crown. 

F. S. Vas for respondent. 
- The Court made the following = ~ 7 77 7 
- ORQER ;—The petitioners have been convicted by the 
Bench Magistrates of Madura for failing to take out a license 
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under S. 249 of the Madras District Municipalities Act and have 
now put in a petition asking for a revision of that order. The 
offence of which the petitioners have been convicted is that of 
failing to take out an annual license for the rice mills owned and 
worked by them on the ground that a rice mill is a place used 
for the purposes specified in Sch. V, cl. (q) of the Act, namely, 
“using for any industrial purposes any fuel or machinery or 
doing in the course of any industrial process anything which 
ig likely to be dangerous to human life or health or property”. 
The contention for the petitioners is that when a permission to 
construct or establish a factory or instal in any premises any 
machinery, etc., has been obtained under S. 250 of the Act, no 
annual license under S. 249 need be obtained as the two sec- 
tions are mutually exclusive. This is the view taken by a 
Division Bench of this Court (Devadoss and Waller, JJ.) in 
Madura Municipality v. Muthu Balu Chetti (1), whereas 
the contrary view was taken in In re Muthu Balu Chetti (2) by 
Odgers and Madhavan Nair, JJ. These petitions have there- 
fore been placed before this Bench for a decision on the question. 
Waller, J., was of opinion that a distinction is drawn in the Act 
between industries and factories, the former being dealt with in 
S. 249 and the latter in S. 250, and based this view to a great 
extent upon the supposed anomaly that the contrary view would 
mean that when a Municipal Council had granted permission for 


the erection of a factory under S. 250 it would be open to the- 


Chairman to refuse a license for its subsequent working. The 
anomaly is more apparent than real, for the Chairman’s deci- 
sions under S. 249 are subject to an appeal to the Council. 


When the sections are closely examined, it is apparent that 
S. 249 is much wider than S. 250; for, it purports to deal with 
‘any place’ which is used for any one or more of the purposes 
specified in Sch. V and the word “place” certainly includes a 
factory or workshop, for Sch. V undoubtedly includes some 
factories. The word ‘place’ therefore must be taken to include 
not only a factory, workshop, or work place as mentioned in 
S. 250, cl. 1 (a) but any other place used for the purposes 
mentioned in Sch. V. S. 250 clearly applies only to factories, 
workshops or work-places in which it is proposed to employ 
steam-power, water-power or other mechanical-power or electri- 
cal-power, or places in which any machinery or manufacturing 
plant driven by steam, water or other power is installed. The 


1. (1926) 50 M L J 384, 2. (1926) 51 M L J 490, 
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places referred to in S. 250 are those of a more important cha- 
Muthu racter, and before any person can construct or establish any such 
Chettlar factory he is bound to get the permission of the Council to do 
Cica O That permission is given solely for the construction, estab- 
Municipality, lishment or installation, as is also apparent from cl. 5 of the sec- 
ee tion which says that the provisions of S. 197 dealing with new 
huildings shall not be deemed to be dispensed with. S. 250 
does not deal with the user of such places but only with their 
inception. | When the owner wishes to use them, and they are 
such as come within Sch. V, cl. (q), S. 249 becomes applicable 
and the owner must take out an annual license from the chair- 
man of the Council. This is the view that was taken by 
Odgers and Madhavan Nair, JJ., and we think that this is cer- 
tainly the correct view. 
The question of whether a rice mill is likely to be dangerous 
to human life or health or property within the meaning of 
Sch. V, cl. (q), does not arise in these cases, for it has been 
found as a fact that the rice mills in question are dangerous to 
human life and health. It is consequently unnecessary to go 
into the further question of whether the words in that clause 
“which is likely to be dangerous to human life or health” 
govern the words “any fuel or machinery” or not. 
There is one other point on which it is desirable to express 
an opinion, for it was argued before us, and that is whether a 
Magistrate should take cognizance of a plea raised in a case of 
this kind questioning the validity of the order disobeyed by 
the accused. The offence charged is under S. 338 of the Act 
and consists of using the rice mill without the license prescribed 
by any rule, by-law or regulation made under the Act. The 
necessary rules have been framed in this case and it is not within 
the province of a Criminal Court to determine whether such 
rules have been validly framed, a matter which should be left 
for determination in a Civil Court. 
Mr. Vaz on behalf of the Municipal Council raised a pre- 
liminary point that this Bench has no jurisdiction to try these 
i . cases. The petitioners applied to the Sessions Judge of 
Madura to refer them under S. 437, Criminal Procedure Code, 
to this Court and they are the cases dealt with by Odgers and 
Madhavan Nair, JJ. Instead, however, of finally disposing 
of thesecases they returned the referenee in the—cennected 
cases to the Sessions Judge and asked him to deal with them 
in the light ôf their judgments. The Sessions Jydge has 
accordingly dismissed all these petitions. Now the petitioners 
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come again before this Court, some impeaching the original 
order of the Bench Magistrates and some the final order of the 
Sessions Judge. So far as the Sessions Judge’s order is 
concerned, it is clearly open to revision by this Court and it is 
competent to us to deal with those cases. As regards the 
other petitions dealing directly with the Bench Magistrates’ 
order it cannot be said that the question is res judicata, for 
they were not finally disposed of by the Bench which has 
already heard them. Even if a case has been heard by one 
Bench, but is not finally disposed of, it is open to the Chief 
Justice to ask another Bench io proceed with the trial of the 
case, and that has been done in the present case. Apart from 
this it is questionable whether under the very wide powers 
given by S. 439 of the Criminal Procedure Code this Court 
cannot suo motu interfere in cases of this sort where final 
orders have not already been passed by it. We think that the 
convictions by the Bench Magistrates are correct and the 
petitions are all dismissed. 


Ne 5 


Petitions dismissed. 
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Daivanayaga Reddiar, and others ... 
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Appeal—Forumi—Vahiation of smt more than Rs 5000 on dal- of 
plaint according to Court-Fecs Act—Subsequent amendment of the Court 
Fees Act—Valuaiion less than Rs. 5000 according to the amended Act-- 
Appeal if lies to the High Court or District Court 


Appellanis* (Defts.) 


An appeal against the decree in a suit in which the valuation of the 
relief claimed according to the Court-Fees Act in force at the date of the 
plaint was more than Rs. 5000, but at the time of the appeal is less than 
Rs. 5,000 owing to the amendment of the Court-Fees Act, lies to the High 
Court and not to the District Court. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in O. S. No. 11 of 1921. 

T. Rangachariyar for 1st appellant. 

E. V. Sundara Reddiyar for all appellants 


"3 Appeal No. 226° of 1923, 
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A. Krishnaswamt Aiyar, K. V. Krishnaswami Aiya” 
and N. S. Srimvasa Atyar for respondent. 
The Court(Kumaraswami Sastri, J. and Devadoss, J.)made 
the following 
ORDER OF REFERENCE TO A Furt Benca :—The res- 
pondent’s vakil takes the preliminary objection that the appeal 
does not lie to the High Court but to the District Court. The 
plaintif, a widow, claimed maintenance at the rate of Rs. 100 
a month including value of clothes, etc., and valued her claim 
in the plaint at ten times the amount payable for one year 
under S. 7, cl. (2) of the Court-Fees Act. She also claimed 
past maintenance and a house to reside in. The total value 
of her claim according to the plaint is Rs. 14,600. The 
Subordinate Judge of Cuddalore gave her a decree for mainte- 
rance at Rs. 60 a month together with past maintenance. He 
also decreed that she should be given possession of a house 
for her residence during her life. The defendants have pre- 
ferred this appeal against the decree of the Subordinate 
Judge. In their appeal they have valued the relief for main- 
tenance at the amount allowed for one year under the Court- 
Fees Amendment Act, S. 5. The total value of the appeal 
together with the past maintenance and the value of the house 
is Rs. 2,633-5-4. The respondent’s vakil contends that 
though the suit was valued at more than Rs. 5,000 under the 
law in force at the time of the filing of the plaint, yet the valua- 
tion of the suit according to the amended Court-Fees Act at 
the time the appeal was presented would have been less than 
Rs. 3,000 and therefore the appeal to this Court is incompetent. 
But for the amendment of the Court-Fees Act the appeal would 
have been valued at Rs. 14,6000, as in the plaint. Itis ad- 
mitted that the monetary jurisdiction of the Court is deter- 
mined by the value of the claim in the plaint and not by the 
value of the relief decreed. Under S. 13 of the Madras 
Civil Courts Act III of 1873, “when the amount or value of 
the subject-matter of the suit exceeds Rs. 5,000, the appeal shall 
lie to the High Court.” It is urged that the subsequent 
change in the law as to valuation makes the value of the relief 
in the plaint less than Rs 5,000 and therefore the appeal lies 
only to the District Court, and reliance is placed for this con- 


- tention upon two recent deeisions-of this Court invA. -S. No.32 


of 1924 and in A. S. No. 415 of 1923. 
In A. $. No. 32 of 1924, Ramesam and Jackson, JJ., 
held that the appeal lay to the High Court against the decree in 
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a suit in which the relief claimed was valued at less than 
Rs. 5,000 according to the Court-Fees Act before its amend- 
ment by the Madras Act V of 1922 but which had to be valued 
at more than Rs. 5,000 under the amended Act. The learned 
Judges relied upon Mutiammal v. Chnnana Goundan (1) and 
the proceedings of the High Court in5 M. H. C. R., Madras 
High Court Rulings, XLIV. This case is converse to the 
present one. The point now raised was decided in A. S. 
No. 415 of 1923 which was also a suit for maintenance and 
Phillips and Odgers, JJ., held, following the decision in A. S. 
No. 32 of 1924, that the appeal did not lie to the High Court 
as according to the valuation under the amended Court-Fees 
Act, the relief claimed in the plaint was less than Rs. 5,000. 
In Muttammal v. Chinnana Goundan (1) the plaintiff sued to 
recover one-eighth of a mitta and obtained a decree. The 
defendant resisted the execution of the decree and claimed to 
be in possession of the lands as purchaser at a Court-sale in 
execution of another decree. His objection was disallowed 
by the District Munsif and on appeal the District Judge upheld 
the decision of the District Munsif. The High Court set 
aside the order of the District Munsif and the District Judge 
and the petition was registered as a suit under the directions of 
the High Court. The District Munsif gave a judgment in 
favour of the defendant. The plaintiff appealed to the High 
Court. The first ground of appeal was that the District 
Munsif had no jurisdiction because the value of the property 
in dispute was Rs. 9,000. A preliminary objection was 
taken by the respondent that no appeal lay to the High Court. 
Kindersley and Muthuswami Aiyar, JJ., overruled the objection 
and observed “We think that the subject-matter in appeal should 
be valued for the purpose of jurisdiction according to the law 
in forec at the date of the appeal and not of the suit which led 
to it.” They held that according to the law in force 
at the date of the appeal, the subject-matter of 
. the suit exceeded Rs. 5,000 in value and there 
fore whether the District Munsif had or had not jurisdiction 
the appeal lay to the High Court. By proceedings, dated the 
15th of November, 1870, the High Court gave this ruling: 
“The High Court are of opinion that the valuation of an appeal 
must be according to the Act in force at the time of its pre- 
sentation, and that the original valuation under a law obsolete 





1. (1881) IL R 4M 22. 
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at the period of appeal can have no influence on the decision.” 
(5M. H. C. R., Madras High Court Rulings, XLIV).. 


We should have felt bound to follow the decision in M uttam- 
nial v. Chinnana Goundan (1) and the two recent decisions in 
A. S. Not 32 of 1924 and A. S. No. 415 of 1923, but for 
the high authority of Lord Macnaghten who delivered the 
judgment of their Lordships of the Privy Councilin Colonial 
Sugar Refining Company v. Irving (2). In that case an 
appeal was presented to the Privy Council against the decision 
of the Supreme Court of Queensland. During the pendency 
of the suit in the Supreme Court, the Judiciary Att of 1903 
was passed and by S. 39, sub-section 2, the right of appeal to 
the Privy Council from the decisions of the “Supreme 
Court was taken away but aright of appeal was given 
from the Supreme Court to the High Court 
of Australia. The respondent moved the Privy Council by 
a petition to have the appeal dismissed on the ground that the 
appeal did not lie as of tight to the King in Council. Their 
Lordships rejected the petition holding that the matter was not 
one of procedure only but one touching a right in existence at 
the passing of the Act and that “the Judiciary Act was not 
retrospective by express enactment or by. necessary intend- 
ment.” Lord Macnaghten observed “The only question is, 
was the appeal to His Majesty in Council a right vested in the 
appellant at the date of the passing of the Act, or was it a 
mere matter of procedure? It seems to their Lordships that 
the question does not admit of doubt. Te deprive a suitor in 
a pending action of an appeal to a superior tribunal which be- 
longel to him as of right is a very different thing from regulat- 
ing procedure. In principle, their Lordships see no difference 
between abolishing an appeal altogether and transferring’ the 
appeal to a new tribunal. In either case there is an interfet- 
ence with existing ‘rights contrary to the well-known general 
principle that statutes are not to be held to act retrospectively 
unless a clear intention to that effect is manifested.” 

It. does not appear that this decision was brought to the 
notice of the learned Judges who decided the two appeals in 
A. S. No. 415 of 1923 and A. S. No. 32 of 1924. 


An appeal to a certain forum is a vested right. It can- 


= not be denied that an appeal to the High Court on facts is con- 


sidered to be a very valuable right and it cannot be taken away 


~ I. (IVIL R4M 20-0 ; j— 2. LR (i905) A CHD. 
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except by an express statute. The present suit was valued 
at more than Rs. 5,000 and if the suit was decided on the date 
it was filed, namely, 21st March, 1921, there would have been 
no question as to the maintainability of the appeal in the High 
Court. The Court-Fees Act is only a fiscal enactment and in 
most cases the valuation for purposes of jurisdiction is the 
same as that for purposes of court-fees. The jurisdiction value 
determines the forum for the appeal and the right of appeal 
to the High Court which either party to the suit had on, the 
date of the plaint and some time after cannot be taken away 
by an enactment which amends some of the provisions of the 
Court-Fees Act for the-purpose of charging court-fees. As 
the decisions in A. S. No. 32 of 1924 and in A. S. No. 415 
of 1923 are not reconcilable with the observations of their 
Lordships of the . Privy Council in Colontal Sugar 
Refining Company v. Irving (2), to which the 
attention of the learned Judges does not seem to have been 
directed, and as the point is of considerable importarice ahd is 
likely to arise in many cases, we refer the following quéstion 
to the Full Bench :— 

“Does the appeal against the decree in a suit in which the valuation 
of the relief claimed according to the law in force at the date of the plaint 
was more than Rs. 5,000, but at the time of the appeal is less than 
Rs. 5,000 owing to the amendment of the Court-Fees Act, lie to the High 
Court or to the District Court?“ 

E. V. Sundara Reddiyar for appellants. 

K. V. Krishnaswamy Aiyar and Mr. N. S. Srivuvasa 
Atyar for respondent. 

The Court expressed the following 


OPINION :—The question that has béen referred for déci- 
sion is, “Does the appeal against the decree in a suit in which 
the valuation of the relief claimed accordirig to the law in 
force at the date of the plaint was more than Rs. 5,000, but at 
the time of the appeal is less than Rs. 5,000 owing to the 
amendment of the Court-Fees Act, lie to the High Court or to 
the District Court?” 

This question has been referred to us because there are 
two unreported decisions of this Court which hold that the 
valuation must be determined according to the amended Act 
and, according to that valuation, the appeal will lie either in 
the High Court.or in the District Court. In neither of these 
cases was any reference made to the decision, of. the Privy 

2. LR 1905 A C 369, 
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Council in a. case from Queensland, Colonial Sugar Refining 
Company v. Irving (2). In that case in certain suits a right 
of appeal to the Privy Council was given by an Ordinance of 
1860. Subsequently. by the Judiciary Act of 1903 the deci- 
sion in those suits was held to be final subject to an appeal to 
the High Court of Australia. The question for decision was 
whether in a suit filed before the passing of the Judiciary Act 
of 1903 the appeal still lay.to the Privy Council or to the High - 
Court in Australia, and it was held that the new enactment 
could not take away a vested right, unless in express terms it 
had retrospective effect. The remarks of Lord Macnaghten 
in his judgment are entirely applicable’ to the present case. 

' “To deprive a‘suitor in a pending action of an appeal to a superior 
tribunal which belonged to him as of right is a very different thing fiom ` 
regulating procedure. In principle, their Lordships see no difference be- 
tween abolishing an appeal altogether and transferring the appeal to a 
new tribunal“. 

. This clearly disposes of the point before us, for the question 
is whether the amendment of the Court-Fees Act which came 
into force after the present suit was filed would deprive the 
Plaintiff of a right of appeal to this Court which he had when 
he filed the suit. Under S. 13 of the Civil Courts Act, appeals 
from:. subordinate Courts lie either to the Dis- 
trictifsourt or to the High Court, according to whe 
ther the value of the subject-matter of the suit is over or 
below Rs. 5,000. It is argued that this section does not confer 
any right of appeal to the High Court in definite classes of 
suits, but that the right of appeal is merely given to the Court 
authorized to hear appeals and the question of whether that 
Court is the District Court or the High Court depends on the 
valuation of the suit at the time of filing the appeal. It is 
difficult to treat this argument as in any way distinguishing 
the case from that in Colonial Sugar Refining Company v. 
Irving (2), for in both cases there was, when the 
suit was filed, a vested right of appeal to a parti- 
cular tribunal, which is taken away by a subsequent enactment. 
According to the argument, when the right is taken away by a 
subsequent alteration in a mere fiscal enactment, the 
case is not the same as when the right depends on 
substantive law. This is untenable. It has been held by the 
Priyy -Council that this cannot be done and we are bound by that 


general expression of the law and must follow it. We may also 


2. L R 1905 A C 39. 


7 j 


LI | THE MADRAS LAW JOURNAL REPORTS. 643 


refer fo a case decided in -Ratanchand Shrichand v. Han- 
inantrav Shivbakas (3), where the same principle was 
enunciated. 

Respondent relies on some observations in Canala Cement 
Co.v.East Montreal (Town of) (4). These observations do seem 
ta give some support to the contention that a right of appeal can 
be taken away by a subsequent enactment, but there is no deci- 
sion to that effect and no reference whatever to the previous 
decision of the Court in Colomal Sugar Refining Company v, 
Irving (2). The observation is obiter and can, therefore, have 
no force as against the prior ecision which we must follow. 


The answer to the question’ before us may also be put upon 
another ground and that is that the forum of appeal from a 
Subordinate Judge’s Court depends on the value of the subject- 
matter of the suit. Presumably the value of the subject-matter 
of the suit is its value at the time of filing. Such value has to 
be set forth in the plaint and Court-fees paid accordingly: It 
is, however, contended that the value varies according to the 
particular enactment in force at the time; and that, although it 
may have a particular value when it is filed, the value of the 
suit can be changed if the law in respect of valuation is altered. 
This contention was distinctly negatived so long ago as’ in 
Mtcthusamst Pillai v. Muthu Chidambara Chetti (5), where it 
was held that it is the money value of the original suit that fixes 
the jurisdiction throughout the subsequent litigation in its 
several stages. If this is so, the value of the subject matter 
of the suit is the’ same throughout and it cannot be 
altered after the decree has been passed simply by an alteration 
in a fiscal enactment. To hold otherwise would lead to very 
great difficulties in the question of jurisdiction. A suit which 
when filed was within the jurisdiction of the District Munsif 
nught subsequently become one which must necessarily be filed 
in a Subordinate Court or vice versa. 


For both these reasons, therefore, we hold that in the suit 
referred to, the appeal lies to the High Court. 


N25. Reference answered. 


’ 2. L R195 A C 369. 
3. (1869) 3 Bom. HCR 166. 4° L R 1922 1 AC 29 at p. 254. 
5. (1874) 7 M H C R 356. 


F. B. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAmMESAM AND MR. JUSTICE 
CORNISH. 


Dhanabakkiyammal ... Appeltani* (Petitioner) . 
v. 

Thangavelu Mudaliar and others ... Respondents (Respt. 

and others—E-xecutors). 

Indian Sæccession Act (XXXIX of 1925), S. 301—A pplication for rc- 


> moval of executor—Ilf the sole remedy—Sutt if hes—Power of  Court-— 


Discretton—Arbttrary or Judectak—Court dismissing application = withort 
any enqutry—Legalliy of order. 

If the removal of an executor is sought and not an indirect restraint 
on him by merely getting the appointment of a receiver, the only remedy 
that is open is an application under S. 301 of the Indian Succession Act, 
and not a suit. The use of the word “may in fhe section shows merely 
that a proper case must be made out and the Court shall act only if a 
proper case is made out. To that extent the power vested in a Court 
under this section is discretionary but the discretion is not arbitrary but 
it is judicial discretion. i 

In an application under the section, the Court ought to enquire into 
the allegations made by the petitioner; it is not open for the Court to 
dismiss the application without any kind of enquiry into the allegations 
made. If on enquiry the Court holds that the facts proved do not make out 
a proper case, it may dismiss the petition. 


cAppeal from the judgment and order of the Hon’ble Mr. 


Justice Srinivasa Aiyangar, dated the 5th October, 1926, passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 


the High Court and made in O. P. No. 117 of 1926. 


..K. S. Krishnaswami Atyangar and M. S. Venkatarama 
Aiyar for appellant. 
| S. Duratswami Atyer and J. A. Pinto for respondents. 
The Court delivered the following — 


JUDGMENT :—This is an appeal against an order of our 
brother Srinivasa Aiyangar, J., dismtissing an application 
under S. 301 of the Indian Succession Act, XXXIX of 1925, 
to remove the executor Thangavelu Mudaliar appointed under 
the will of Vaidyalinga Mudaliar, dated the 21st Oct., 1925. 
An interim order appointing a receiver was made by our brother 
Beasely, J. When the—-matter came on for final 
disposal before Srinivasa Aiyangar, J., he held that the matters 
which had to be determined required a considerable quantity of 
evidence and the determination of various facts and issues some 


*OS A No. 124 of 1926, . 2nd August, 1927, 
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of which were really complicated. He was also of opinion 
that the petitioner has got another remedy for the removal of 
the executor by way of a regular suit and that the object of this 
section was merely to provide a summary remedy for such re- 
moval in addition to that by suit. No evidence was taken by 
the learned Judge in respect of the allegations made by the 
petitioner. On the view he has taken he dismissed the peti- 
tion. He also expressed a suspicion that the petition was not 
made in good faith but was actuated by some other motives. 
Now S. 301 of the Succession Act, re-enacts S. 4 of the 
Administrator General’s Act V of 1902. That Act itself 
reproduces the provisions of the Judicial Trustees’ Act of 
of England, 59 and 60 Vict. Ch. 35. Until the 
Judicial Trustees’ Act of 1896 was passed in England 
and the Administrator General’s Act V of 1902 was passed in 
India, the Courts had already no power to remove an executor. 
If the character of executor has ceased and he becomes merely 
a trustee he might be removed from his position as a trustee 
but if he continued to be executor he could not be removed from 
his position as executor. This is the view of Kekewich, J, 

in katchf, In re. (6). At page 356, he says: 

“That is to say, the Court can under this Act, do whet it could not 
do before—remove an executor“ 

The same view was taken in India hy Tyabji. J., in 
Amerchand Madhowsi, Exparte (7). He quotes Lewin - on 
Trusts which says: 

“An executor is regarded in some sense as a truntee, 
but he cannot, like 2 trustee, be discharged, even by the Court from his 
executor-ship. When the funeral’ and testamentary expenses, debts, and 
legacies have been satisfied, and the surplus has been invested upon the 
trusts of the will, the executor then drops that character and becomes a 
trustee in the proper sense, and may then be discharged from the office 
like any other trustee.“ 

Mr. Duraisami Aiyar appearing for the respondent argues 
that even prior to the Judicial Trustees Act of 1896 there was 
certainly. some jurisdiction in the Court of Chancery by which 
the estate can be protected. He concedes that an executor 
cannot be removed but in the case of a bankruplt-executor or in 
case of waste or improper disposition of the property bý the 
executor the Court of Chancery can appoint a receiver. But 
the Court will not interfere merely because an executor is poor. 
See Williams on Executors, 10th Edition, page 1615 and Ing- 
pen on Executors, 2nd Edition, page 51. But this seems to be 
e e aaa aa ea 


(1898) L R 2 Ch. 352. 7. (1905) IL R 29 B 188 at p. 190, 
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a reinedy foi a very limited kind and it 15 of a very indirect 
character when the Court restrains an executor from acting 
merely by the appointment of a receiver. Now, much wider 
powcis are conferred upon Courts poth in India and in England 
for the removal of an executor. Mr. Doraisami Aiyar does 
not contend that a regular suit for the removal of an executor 
lies apart from S. 301 .It is therefore clear that it the removal 
of an executor is sought and not an indirect restraint on him 
by merely getting the appointment of a receiver, the only remedy 
that is open is under S. 301. The use of the word ‘may’ in 
this section shows merely that a proper case must be made out 
and the Court shall act only if a proper case is n.ade out. To 
that extent, no doubt, the power vested in a Court under this 
section is discretionary, but the discretion is not arbitrary but 
it is judicial discretion. It may be that the section does not 
try to exhaust the kinds of charges that may be brought against 
an executor or’other circumstances that ought to be made out 
before his removal can be obtained. The fact thal Beasley, J., 
thought that a receiver ought to be appointed shows that in his 
opinion there was good reason for the appointment of a receiver. 
The learned Judge (Srinivasa Aiyangar, J.) docs not say that 
the allegations made by the petitioner in this case do not make 
out a prima facte case, even if proved. That being so, we 
think the Court ought to enquire into the allegations made by 
the petitioner; and if the facts proved do not make out a proper 
case it is another matter. But it may not be open for a Court to 
dismiss the petition without any kind of enquiry into the allega- 
tions made. As to the apprehension that the Original Side 
may be flooded by applications of this kind, all that we can at 
present say is we do not know how far the apprehension is justi- 
hed. In many cases the allegations themselves may be prima 
facte frivolous and in such cases petitions may fail without even 
an enquiry. But assuming that there may be a large number of 
such applications, that is no ground for refusing an obvious 
remedy now conferred upon the parties by the Legislature. I 
do not think it is necessary to pursue this kind of argument any 
further. The result is, the order of the learned Judge will be 
set aside and the case will go back to the Original Side for en- 
quiry into the petition. 


We are informed that the receiver appointed by Beasley, 
J.» has begn discharged as a result of the dismissal of the peti- 
tion. Now that the order dismissing the petition is set aside, 
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we think it is safe in the interest of the estate and in the interests 
of all parties that the receiver should continue. We do not 
mean to express any opinion as to the allegations and counter- 
allegations made by the parties against each other at this stage. 
Seeing that there has been a receiver up to the dismissal of the 
petition and his discharge was really a result of the dismissal 
of the petition, we think it is proper that he should continue now 
that the order dismissing the petition is set aside. 

The receiver will act under the directions of the Court. 

Costs up to this stage will abide the result. 

Stamp paid on appeal will be refunded. 


NaS. A ppeal allowed and case sent back for enquiry. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[In the ordinary original Civil Jurisdiction. ] 
PRESENT :—Mr. JUSTICE VENKATASUBBA RAO. 


M. Duraisami Aiyangar & Brothers ... Plainii fis 
v. 
P. Varadarajulu Naidu and 3 others sia Defendants. 


Mortgage—Suti on—Title of person claaning adverse to the ortga- 
gor and the mortgagee—If can be adjudicated—Cwil Procedure Code, O. 34, 
R. 1—Scope and object of—Person already on record în a morigage suil as 
necessary party—Issues raised in deciding which Court may have to go 
uto the question of ownersh4p—Question of ownership tf should be decid- 
ed m the suit iiself—Plamt if can be allowed to be amended so as to 
mise the gecestion of ownership—C P C., O. VI, R. 17. 


‘ To a mortgage suit a person claiming an adverse or paramount title 
is not ordinarily a necessary or proper party; this rule is not absolute or 
inflexible, for, in certain circumstances, it may not only he proper but even 
desirable to implead him as a party. 


Case-law reviewed. 


The object of O. 34, R. 1 of the Civil Procedure Code, is to.define the 
scope of a mortgage suit as such, that is, of a mortgage suit pure and 
simple, but this rule is not directed to the question whether any cause of 
action may or may not be joined to a claim on a mortgage, and if may be 
joined, in what circumstances. 

_ Where a person’ is already on the record as a necessary party in a 
mortgage suit, and there are issues raised in deciding which-the Court 
will be obliged to treat the fact of that person being or not being the 
owner as an important element rendering the case of either party to the 
suit, viz., the mortgagee or the mortgagor, probable or improbable, The 


ee ee 
*C. S. No. 30 of 1927—Application to amend the plaint. 10th Oct. 1927. 
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quustion of owner-ship as one of fact is bound up with the othe: questions 
that necessarily arise in the case and should be tried and decided in the 
suit itself. In such a case, the plaint should be allowed to be amended 
so as to raise the question of owner-ship, if it did not raise it onginally. 


S. Duratswami Atyar and V. C. Gopalarathnam for plaintiff. 
D. Adinarayana for Defendant No. 3. 
N. Babu Rao for Defendant No. 1. . 
K. Krishnaswami Aiyangar with V . Venugopala Mudahar 
for Defendant No. 4. 
The Court delivered the following 


JupGMENT :—This is an application made by the plaintiff 
for permission to amend his plaints The amendment proposed 
affects the 3rd defendant who opposes the application. ‘The 
question I have to-decide is, can the proposed amendment be 
allowed? 

I shall refer to such allegations in the plaint as are relev- 
ant to the present purpose. The suit is brought to enforce an 
equitable mortgage created by the 1st defendant by his deposit- 
ing certain title-deeds. There were dealings between the plain- 
tiffs’ firm and the lst defendant's firm and in the course of 
those dealings the latter executed promissory ‘notes in favour 
of the former. -About the month of December, 1925, there 
was a sum of a little over Rs. 12,000 due to the plaintiffs and 
it is alleged that the 1st defendant then deposited with them 
title-deeds of properties mentioned in Schs. `B, C and D to the 
plaint with a view to create an equitable mortgage over them. 
Although the deeds were deposited by the 1st defendant it is 
alleged that he represented that he was making the deposit 
both on his own behalf and on behalf of the 3rd defendant 
who was. described as his adoptive mother. The. properties 
mentioned in Sch. B stood in the name of the 3rd defendant 
and the plaint alleges that the Ist defendant represented at 
the time that he was duly authorised by the 3rd defendant to 
deposit the title-deeds of those properties. There is a fur- 
ther allegation in the plaint that the 3rd defendant is bound in 
respect of the last mentioned properties for the additional rea- 
son that she allowed the ist defendant to be in possession of 
the title-deeds relating to them and is therefore estopped from 
disputing the plaintiffs’ right thereto. 

The first point to note is, that the plaintiffs seek to enforce 
the mortgage Both agairist the Ist and the 3rd defendants. 
Althougk ine this respect the plaint is lacking in clearness, there 


can be-no reasonable doubt, on a reading of the whole plaint, 
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that this is what is intended. In paragraph 9 it is stated that 


the Ist defendant agreed that when called upon, he and the 
' 3rd defendant would execute a deed of mortgage in due form 
and get it registered. It is then alleged that the plaintiffs got 
prepared a draft deed of mortgage but that neither did the ist 
defendant nor the 3rd execute it in spite of demands. Then 
again the first prayer in the plaint is that a mortgage decree 
may be passed against both the Ist and the 3rd defendants. 
The suit must be therefore regarded as one to enforce a mort- 
gage against both the Ist and the 3rd defendants alike. 

The 3rd defendant has filed a written statement denying 

(a) that the Ist defendant is her adopted son; 

(6) that she authorised the mortgage; 

(c) that she empowered the Ist defendant to make 
the deposit of the title-deeds of the properties in Sch. B; or 

(d) that she is estopped by her conduct from question- 
ing the plaintiffs’ right to the last mentioned properties. 

On these pleadings issues were raised on the 19th of July 
and the Judge’s summons for the amendment in question was 
taken out on the 19th of August. The plaintiffs seek to 
amend the plaint by alleging that, as a matter of fact, the pro- 
perties in Sch. B belong to the Ist defendant by whom they 
were acquired benams in the name of the 3rd defendant; in 
other words, the plaintiffs desire to raise the question of owner- 
ship in regard to these properties. The 3rd defendant's 
objection is that her paramount title cannot be litigated in the 
plaintiffs’ mortgage suit and that as the object of the amend- 
ment is to obtain a decision on this adverse right, the same 
ought not to be allowed. 

The question I have to decide is therefore one of law; 
can the title of a person claiming adverse to the mortgagor and 
the mortgagee, be adjudicated on in a mortgage suit? 

In Bhuban Mohan v. Co-operative Hindusthan Bank, Ltd. 
(1), which was a suit on a mortgage, those that were implead- 
ed as defendants were the mortgagors as well as a lady by name 
Susila, the wife of one of them. She was made a defendant 
on the ground that she was the benamidar in respect of the 
premises mortgaged, the true owner being her husband. The 
point was raised whether she was a proper party and whether 
her adverse claim could be investigated in the mortgage suit. 
The Court held that she was not only a proper party, but, in 
the circumstances, it was desirable that there shoufd be an 

1. (1925) 29 C W N 784, 
R—82 eae 
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Aiyangar adjudication in regard to her title in the suit itself. 
Sanderson, C. J., expresses the opinion that the question is one 
Varadarajalu of misjoinder and inconvenience and not one of jurisdiction 
and that at the most the joinder is an irregularity. Rankin,J., 
. who discusses the point at some length points out that mort- 
gage suits with reference to multifariousness do not stand on 
a footing different from other classes of suits and holds that 
there is nothing to prevent a question of this kind being litigat- 
ed in the mortgage action itself. The learned Judge traces 
the history of the English and Indian procedure and shows 
that the course objected to is not opposed to the present law 
on the point as contained in O. 1, R. 3 of the Civil Procedure 
i Code. 

_ The same question in a somewhat different form arose 
in Zakir Rasa v. Madhusudhan (2). The property was 
mortgaged inter alia by the mother of the 2nd defendant. She 
died before the suit and the 2nd defendant was impleaded as 
a party as being one of her héirs who inherited the property. 
He pleaded that he was entitled to the mortgage-property by 
reason of a deed of gift executed in his favour by his mother 
long prior to the mortgage deed. An issue was raised in 
regard to his title based upon the gift and the trial Court decid- 
ed the same against the 2nd defendant and in the appeal to the 
High Court it was urged at a late stage that it was improper 
to raise an issue as regards title in such a suit and that an 
ordinary mortgage decree should have been passed without 
determining the question of ownership. This contention was 
overruled. Sir Dawson Miller, C. J., observes that to grant 
a decree without deciding the matter raised would be to en- 
courage fresh litigation. Jwalaprasad, J., points out that 
although the general principle is that questions relating to titles 
paramount should, as far as possible, be excluded from the 
ttial of a mortgage suit, this was not an absolute or inflexible 
rule to be applied without regard to circumstances. The 

learned Judge adds 
“where the leaving of such an issue un-determined would lead to in- 
. convenience or hardship, it is proper that ıt should be tried in a mortgage 

suit.” 

. In Ramalakshmanna, In re. (3), Sadasiva Aiyar, J., holds 
that there is no prohibition in the Code against impleading as a 
defendant in a mortgage suit a party who sets up a paramount or 


adverse title. . 


@ j ` 
2. (1918) 45 I C 691. 3. (1914) M W N 623, 


— 
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Jageshwar Duli vy. Bimban Mohan Mitra (4) is generally 
treated as the leading case on the point. The main judgment 
is that of Mukherjee, J., who himself points out in a later case 
that the rule against joinder which he adopted in the earlier 
one is not inflexible See Gokul Chandra Roy v. Rameshwari 
Choudhrani (5). 

The observation of the Judicial Committee in Radha 
Kunwar v. Reoti Singh (6) does not militate against the view 
that has been taken in the decisions I have cited. In that 
case a person who set up an adverse claim was made a party 
to a mortgage suit and in the course of the judgment there is 
an obiter dictum that such joinder is irregular and tends to 
confusion. Generally, it 1s undoubtedly so; but the question 
remains, are there circumstances in which such a joinder is 
proper or even desirable? 

_ I may also refer to Ramanna v. Venkatanarayana (7), 
where Devadoss, J., while dealing with a question of res judi- 


‘cata notices some of the rulings on the point. 


What is the result of the authorities? To a mortgage 
suit a person claiming an adverse or paramount title is not 
ordinarily a necessary or proper party; this rule is not absolute 
or inflexible, for, in certain circumstances, it may not only. be 
proper but even desirable to implead him as a party. Is O. 34, 
R. 1, Civil Procedure Code, inconsistent with this conclusion? 
It says: 

“Subject to the provision of this Code all persons having an interest 
either in the mortgage-security or in the right of redemption shall be joined 
as parties to any suit relating to the mortgage” 


As Rankin, J., points out in Blhuban Mohan 
Ghose v. Co-operative Hindusthan Bank, Ltd, (1), 
io which I have already referred, the object 
of this rule is to define the scope of a mortgage suit as. such, 
that is of a mortgage suit pure and simple but this rule is not 


= directed to the question whether any cause of action may- or 


1 


may not be joined to a claim on a mortgage, and, if it may- he 
joined, in what circumstances. 

. Let me now examine the facts of this case to ascertain 
whether it will be convenient or desirable to raise an issue re- 
garding the title of the 3rd defendant. Both the lst and the 

- 1.- (1925) 29 C W N 784. j 
4. (1906) I L R 33 C 425. 5. (1911) 11 I C 8%. 
6. (1916) L R 43 T A 187: I L R 38 A 488: 31 M LY SA (P C). 
7. (1926) 51 ML J 52, 
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3rd defendants distinctly allege that the property belongs not 
to the former but,to the latter. The form in which the ques- 
tion generally arises is, is the party setting up an adverse or 
paramount title a necessary or proper party? It is important 
to note that in the present case the question does not arise in 
that form. The 3rd defendant has been made a party on 
grounds which are independent of, adverse or paramount, title. 
The form in which this question therefore arises is, whether, 
she being already on the record as a necessary party, the issue 
relating to title should be permitted to be raised or not. There 
is an issue raised in the case, namely: did the 3rd defendant 
authorise the mortgage? There is a further issue to ~the 
effect, was her conduct such as to have misled the plaintiff into 
believing that the lst defendant was the ownerr In deciding 
these questions as questions of fact, the Court, while weighing 


oe evidence, will, in all probability, be obliged to treat the fact 


of the 3rd defendant being or not being the owner, as an im- 
portant element, rendering the case of either party either pro- 
bable or improbable. Why should then this question be left over 
to be decided in another suit? The mere opinion of the Court as 
such will not be binding upon the 3rd defertiant, but if the 
issue ig raised and tried the Court’s decision will be binding. 
It is certainly not desirable that the Court should express an 
Opinion in this case which may happen to be opposed to its 
decision in the next. The question of ownership as a ques- 


‘tion of fact is bound up with the other questions that necessarily 


arise in the case and it seems to me that this is a strong reason 
for holding that the issue should be tried and decided in this 
action itself. 


Moreover, the 3rd defendant is already before the Court 
in another character. Supposing the Court holds that she 
authorised the mortgage, or, by reason of the rule of estoppel, 
she is bound by the mortgage and passes a mortgage decree 
against her, of what practical use is this decree to the plaintiff 
if 1t turns out that she is not the owner? Supposing again 
the Court holds that the 3rd defendant is not bound by the 
mortgage on the grounds taken and the question of her title 
is left open, is not the result very unsatisfactory seeing that at 
the sale a proper price will not be obtained and the purchaser 
himself may get no title? There is another important con- 
sideration % whether the 3rd defendant having been rightly 
made a party she is bound to assert her title in this case at the 


` Tey vay 
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risk of the question becoming res judicata, is a matter of some 
doubt. See Ramanna v. Venkatatarayana (7) already referr- 
ed to and the Letters Patent Appeal therefrom, No. 4 of 1927. 


Having regard to these various circumstances, I am clearly 
of opinion that the issue must be raised and tried in this 
case. As the point was not originally taken in the plaint, I 
direct, while allowing the amendment, that the applicant shall 
pay the 3rd defendant her costs which I fix at Rs. 150. The 


3rd defendant’s vakil says that he intends to raise a point of 


jurisdiction if the amendment is allowed. He will have li- 
berty to file a fresh written statement and he may take this 
point. Plaint shall be amended within one week, the Ist, the 
3rd and the 4th defendants shall file their further written 
statements within 2 weeks, and the case shall be posted for 
further issues one week thereafter. 


Ny S; Application granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR. JUSTICE WALLACE. 


Anthoni Udaiyan ...  Petthoner® (Accused). 
v. 
Royappudayar ... Respondent (Complainant). 
Cattle Trespass Act, S. 24—Penal Code, S  323—Offences  wnder-- 
Separate sentences for—Legality of 


The force necessary to constitute the offence of rescuing cattle may 
fall short of “causing bodily pain", and if further force is used whick 
does cause bodily pain, the offences which involve and are complete by 
mere use of criminal force have been exceeded and that excess constitutes 
another offence, viz., that of causing hurt, or causing whatever more 
serious form of bodily hurt has been the result. In such a case separate 
sentences for the offences of causing hurt and of rescuing cattle may legal- 
ly be passed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First-Class Magistrate 
of Ariyalur in Criminal Appeal No. 50 of 1926 (C. C. No. 21 
of 1926) on the file of the 2nd class Magistrate of Udayar- 
palayam). 


*C]. Rev. Case No. 78 of 1927. 29th April, 1927 ai 
(CI. Rev, Pen. No. 70 of 1927). - e e 
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V. L. Ethiraj and A. S. Sivakamanathan for petitioners. 
A. Srirangachars for respondents. j 
Public Prosecutor for the Crown. 


The Court made the following 

Orprr :—It is first argued that the infliction of separate 
sentences for offences under S. 24 of the Cattle Trespass Act, 
and S. 323 of the Indian Penal Code, is illegal, on the ground | 
that the force used to rescue is neither more nor less than, but 
the same as, the force which caused hurt. I am aware that 
certain learned Judges of this Court sitting singly have upheld 
a similar contention with reference to separate sentences for 
offences of rioting and causing hurt, when the force used which 
constitutes an ingredient of the rioting was also the force which 
caused the hurt. (See Criminal Revision Case No. 248 of 
1924 and Criminal Revision Case No. 982 of 1926). But I 
am not able to accept that view. Causing hurt and using force 
are not the same thing and the word ‘force’ does not appear in 
the definition of ‘hurt’. The use of criminal force is no doubt 
an ingredient of the offence of rioting and the use of force may 
be an ingredient in the offence of rescuing cattle, but the force 
necessary to constitute these offences may fall far short of 
“causing bodily pain” and if further force is used which does 
cause bodily pain, then in my view, the offences which involve 
and are complete by mere use of criminal force have been ex- 
ceeded and that excess constitutes another offence, viz., that of 
causing hurt, or, causing whatever more serious form of bodily 
hurt has been the result. The offence of causing hurt is there- 
fore in the present case to my mind a separate offence from 
that of rescuing cattle, and separate sentences may legally be 


_ passed. 


A point is raised that there has been no finding that damage 
was caused by the trespass of the cattle.- I think both Courts 
have accepted P. W. 1’s statement that his paddy crops were 
grazed. If this point had been clearly taken in the Lower 
Courts, the finding would have been clearer. I am not prepar- 
ed to interfere and I dismiss this petition. 

Pe oe. Va Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PHILLEs. i 


Makam Chandrayudu ... Petitioner* (1st Respt.). 
U. 
Madasu Pedda Rangappa ... Respondent (Petr.). 


Electton—Munteipal Election Rules—Ilitterate voter—Ballot paper of 
—Marking of, by polluig officer n presence of candidate or his agent— 
Validtty—R 15 of the Rades—Effeci 


There is no provision in the Municipal Election rules 
insisting on the absence of the candidates or their agents 
from the place where the ballot paper of an illiterate voler is 
marked by the polling officer, and, therefore, the marking of the paper 
in the presence of the candidate or his agent cannot be said to be a viola- 
tion of any of the rules. 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order dated, the 18th December, 1926, 
of the District Court of Anantapur in O. P. No. 44 of 1926. 


Mr. P. Sia Rao and Mr. K. Srinivasa Rao for petitiouer. 
Mr. B. Somayya for respondent. 
The Court delivered the following 

JUDGMENT :—The question that arises for decision is whether 
under R. 15 of the Municipal Election Rules an illiterate’s 
voting paper must be marked by the polling officer in secret and 
not in the presence of the candidates or their agents. In the 
rules for election to the Local Boards there is a specific provi- 
sion in the rule corresponding to R. 15 that this paper shall be 
marked in the presence of the candidates or their agents. There 
is also a similar provision in the English Electoral Rules. In 
the Municipal Rules as in the rules for election to the legislative 
Council, etc., there is no such provision and R. 15 reads as 
follows :— 

“lf the voter is unable to read the. ballot paper or to make a cross 
thereon, and applies for assistance in doing so, that Polling Officer shall 
read it for him and, if so required, mark the ballot paper according to 
the directions of the voter and give it to him to put in the ballot box. 

It is contended for the petitioner that there is no direction 
that the polling officer shall go either to the place set apart for 
illiterate voters to record their votes or to some other place where 
the candidates and their agents are not and that therefore 
there is no rule prohibiting the marking of the vote in the pre- 
sence of the candidates. No reason has been put forward for 
the difference in the two sets of rules for the Local Boards and 
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the Municipal Councils, respectively, and therefore the matter 
resolves itself into a question of the interpretation of R. 15. 

There ig no provision in the Rule for the polling officer going 
apart or for the withdrawal of the candidates and their agents. 

No doubt secrecy as far as possible is the object of the rules 
and it might. be considered that some such action as above 
should be adopted by the polling officer but it must be remem- 
bered that in the case of illeterate voters there cannot be 
absolute secrecy as the polling officer must know for which 
candidate the vote is to be recorded. It is also to be noted that 
Cl. 3 of R. 15 says that the marking of a ballot paper by the 
polling officer shall not be questioned “subsequently” on the 
ground that it was not in accordance with the voter’s dirertions. 
The word “‘subsequentlly’ may possibly imply that at the time 
of marking it can be questioned, but that is only a possible 


~ inference. I am however satisfied that there is no provision 


in the rules insisting on the absence of the candidates or their 
agents from the place where the ballot paper is marked by the 
polling officer and therefore, the marking in the presence can- 
not be said to be a violation of any of the rules. I must there- 
fore allow this petition and as it is said that there are other 
objections which have not been disposed of by the learned 
District Judge the petition will have to be referred back to him 
for disposal on the other points. 

I may observe that the District Judge after finding that 
paper had not been marked in the proper manner omitted to re- 
cord a finding on the question of whether the non-compliance 
with the rules had affected the result of the election as requiured 
in R. 11, Cl. c of the rules for decision of disputes. 

The respondent will pay the petitioner’s costs. 

As Vs Petition allowed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 
Kunnammal Mayan and others ... Pettttoners* (Accused Nas 2, 

4 to 6, 8, 10 and 11.) ` 
Indian Penal Code, Ss 71, 147 and 323—Rioting and volwitaruy casing 
simple hurt—Separale sentences—Necessity of 
Separate sentences must not be imposed for the offence of rioting and 
voluntarily aan saple hurt-under Ss 147 and 323 of the Indian Penal 
Code. a 
Bishna v. Emperor, (1922) 73 I- C..517 followed. ,.. . ooo 
~— *Cri. Revp.. C. No. 964 of 1926. 21st April 1927. 
(Crl. Revn. Betn. No. 835 of 1926). 
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Petition under Ss, 435 and 439 of the Code of Criminal . 


Procedure, 1898, praying the High Court to revise the order of 
the Court of Session of the South Malabar Division in Criminal 
Appeal No. 57 of 1926 preferred against the order of the 
Court of the Sub-divisional Magistrate of Calicut in C. C. 
No. 43 of 1926. 


V. L. Etfaraj and C. Sridaran for petitioners. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER :—The seven petitioners have been convicted of 
rioting and voluntarily causing simple hurt under Ss. 147 and 
323, Indian Penal Code, and these convictions have been upheld 
on appeal. The learned vakil who argues this Criminal Revi- 
sion Petition endeavours to make three points against the con- 
victions. It is said in the first place that the common object 
has not been clearly found by the Appellate Court to be establish- 
ed, but I do not think that the view expressed in paragraph 36 
of its judgment, that the riot is unlikely to have been organised 
from Mokkam, has that meaning. On the other hand it is 
clearly made out that the appellants all joined together to beat 
the estate writers and from their community of action a com- 
mon intention could be inferred. 

The next point is that separate sentences should not have 
been imposed for the offence of rioting and causing hurt. Two 
cases have been cited to me as authority for this proposition. 
One is an unreported case, Criminal Revision Petition No. 209 
of 1924, decided by Krishnan, J. and the other a decision of 
Mr. Justice Campbell of the Lahore High Court in Bishna v. 
Eniperor (1). The reasoning in both these judgments is 
similar, namely, that, where the causing of the hurt is itself the 
particular form of the force or violence which contributed to 
the offence of rioting, the one offence was included as an ingredi- 
ent in the other. I have felt a good deal of hesitation in 
accepting this view, because, if it is logically extended, it would 
seemingly prevent also separate convictions for rioting and 
grievous hurt and even for rioting and murder, where the 
grievous hurt and the murder respectively constituted the only 
force or violence upon which the charge of rioting was based. 
Not, however, endeavouring to decide these extreme cases but 
restricting myself to the present circumstances, I find it very 
difficult to escape the conclusion that to convict for voluntarily 
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causing hurt where the only violence which formed the act of 
rioting was the hurt itself offends against the provisions of S./1 
of the Indian Penal Code; and it would only be by some such 
fine-drawn distinction as the learned Public Prosecutor endea- 
vours to draw, on the one hand viewing the act which causes the 
hurt as one of violence pure and simple without regard to its 
consequences, which might be enough to satisfy the definition of 
rioting, and on the other as one the consequences of which were 
to cause bodily pain, disease or infirmity, which would he neces- 
sary in order to satisfy the definition of hurt, that this conclu- 


“sion could be avoided. I do not feel sufficient confidence in 


the validity of this distinction to justify me in differing trom 
the view taken in the two judgments above referred to. Accord- 
ingly 1 must set aside the convictions for hurt and sentences of 
one month’s rigorous imprisonment awarded in respect of them. 

The third and last point taken is that the 3rd petitioner is 
a boy of 15 and that he should be specially dealt with. The 
learned Public Prosecutor fully agrees that the sentence which 
he has already undergone, amounting to some 20 days, 1s suff- 
cient and that the remainder should be remitted. He will 
accordingly be released. l 


N. S. Conviction set aside. 





Ia A 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. | 


PRESENT :-—-LorD SINHA, Lorp BLANESBURGH, LORD 
SALVESEN AND Sir JOHN WALLIS. 


Deonarain Pande eae Appellant* 
v. 
Agyan Ram Pande, since deceased, and others ... Respondents. 


Hindu Law—Joint famiy—Parttion—Proof of—Onus—Quanium— 
Nephero—Claim by, lo properties of uncle by survivorship as against his 
cwidotes—Plea of separalion by widows—Partition between branches— 
Partition among members of other branch inter se—Presnnphon—Ertı- 


dence of partition—Small transactions of his own by each of members— 
Effect. S 


S and R were two brothers. After their deaths, there was a parti- 
tion between S’s branch, represented by his son, G, and R's Branch, repre- 
sented by his sons T and A. It was not clear whether there was at the 
same time a separation in fact between T and A tater se. 

Quaere : Whether, when G separated, the whole coparcenary wat 


-dissolved as a matter of law, and T and A became necessarily separated, 


i—i M 


th.) C. -Aapeals Nos. 10,.11 anl 12 of 1922. 1th Leceml er, 1320. 
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though T or 4 would from that time continue joint with his own son and 
grandson. 

Hari Bakhsh v. Babu Lal, (1924) L R 5ILA 163 : 47 ML J 938 
(DT C) ieterreć to: 

The mere fact that either of the members of a Hindu family had 
small transactions of their own does not prove that they were necessarily 
separate. 

In a sut by a nephew against the widows of his deceased childless 
uncle claiming to be entitled by survivorship to the properties which stood 


registered in the deceased’s name, jointly or otherwise, the widows claimed ` 


that they had succeeded to that interest, as their husband was separat: 
from the plaintiff when he died. The uncle died in 1911, and the sepa- 
ration alleged by the widows was in 1897-98. 

Held, reversing the High Court, that the widows did not 
discharge the onus which rested upon them of proving that there was a 
separation between the plaintiff and the deceased in 1897-98 or at any time 
prior to the death of the latter in 1911. 

Consolidated Appeals (Nos. 10, 11 and 12 of 1922) from 
the decrees of the High Court at Allahabad, dated the 29th 
July, 1918, which reversed the decrees, dated the 30th March, 
1915, of the Court of the Subordinate Judge of Basti. 

De Gruyther, K. C. and A. Majid for appellant. 

The respondents were not represented. 

10th December, 1926. The Judgment of their Lordships 
was delivered by 

Lorp SINHA.—The principal question in these appeals is 
whether or not Deonarain Pande and Thakur Persad Pande 
were at the time of the latter’s death, members of a joint 
Mitakshara family. l 

The family pedigree, about which there is no dispute, is 
shown below. 


] achmi Naratnu 


| | 
Salık Ram i Ram an 
Ganga Persad | i | : 
l. Tali Ram Agyan Ram 
Udai Sankar. | | 
| | | l | 
Thakur Persad, Sital Persad, Ajadhya Persad, Kanhutya 
Mst. Ram Pla, deceased deceased, Persad, 
Mat. Lal De. | Mat, Sartaj Koer- deceased. 
Deonaraln, 


. Thakur Persad died on the 3rd February, 1911, leaving 
2 widows, Ram Piari and Lal Dei, but no children, Thereupon, 
there was what has been called the inevitable preliminary contest 
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for mutation of names in the Revenue Courts. Deonarain 
claimed that his name should be registered in lieu of Thakur 
Persad’s in respect of all properties which stood registered in his 
name, jointly or otherwise, on the ground that Thakur Persad’s 
interest had passed to him by right of survivorship. The 
widows claimed that they had succeeded to that interest, as 
Thakur Persad was separate from Deonarain when he diced. 
Agyan Ram did not put forward any claim of his own in these 
mutation proceedings. / 

The Revenue Courts decided in favour of the widows and 
against Deonarain. Thereafter on the 13th January, 1914, 
Deonarain instituted 2 suits in the Court of the Subordinale 
Judge of Basti—Nos. 13 and 14 of 1914. 

Suit No. 13 of 1914 was brought against Agyan Ram and 
the 2 widows of Thakur Persad in respect of an elephant which 
was claimed as belonging to the joint estate of Thakur Persad. 
deceased, and the plaintiff Deonarain. 

Suit No. 14 of 1914 was brought against the widows Mists. 
Ram Piari and Lal Dei for the recovery of the properties in 
dispute as forming the said joint estate. 

Agyan Ram also brought a suit against the widows and 
Deonarain (No. 97 of 1914) claiming that he and not Deo- 
narain was joint with Thakur Persad when the latter dicc. 

‘All the 3 suits aforesaid (No. 13, No. 14 and No. 97 of 
1914) were tried together, and the two principal issues raised 
were— 

1. Whether Thakur Persad when he died was joint with 
Deonarain or Agyan Ram or neither? and 

2. Did Agyan Ram take possession of any elephant þe- 
longing to Thakur Persad and Deonarain (jointly)? Tf so. 
what was its value? 

After recording evidence, both oral and doeumentary, on 
behalf of all 3 parties, the Subordinate Judge, in an exhaustive 
and careful judgment, held that when Thakur Persad died he 
was joint with Deonarain but separate from Agyan Ram. He 
also held that Agyan Ram had taken an elephant, belonging to 
the joint estate of Thakur Persad and Deonarain and of the 
value of Rs. 2,000. He accordingly made a decree in favour 
of narain in each of his suits (Nos. 13 and 14) and dis- 


missed Agyan Ram’s suit (No. 97). 


The widows and Agyan Ram filed separate appeals to the 
High Court against the two former decrees and Agyan Ram 


also appealed against the decree in Suit No. 97, 
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The High Court heard all these appeals together and held 
that neither Deonarain nor Agyan Ram was joint with Thakur 
Persad when the latter died and accordingly decreed the widows’ 
appeal and dismissed Agyan Ram’s appeal in Suit No. 14. 
They decreed Agyan Ram’s appeal in the elephant case on the 
ground that as Deonarain had no present interest in Thakur 
Persad’s estate, he had none in the elephant, even if it did De- 
long to that estate and not, as Agyan Ram claimed, to his 
daughter-in-law’s estate of Luggupur. 

Deonarain has appealed to His Majesty i in Council against 
both the High Court decrees against him, viz., the one in favour 
of the widows, and the other in favour of Agyan Ram. The 
respondents in these appeals which have been heard together 
have not appeared and they have consequently been heard 
ev parte. Their Lordships have considered the whole of thc 
evidence, which has been fully and fairly placed before them by 
the appellant’s counsel. 

As is not uncommon in cases of this class in India, the bulk 
of the very considerable body of oral evidence in these cases on 
behalf of all the 3 parties was considered unsatisfactory and 
unreliable by both the Subordinate Judge and the High Court, 
and their Lordships agree in that opinion. | Unfortunately, a 
good deal of the documentary evidence also is more or less in- 
conclusive. Both Courts therefore found considerable difficulty 
in coming to a conclusion upon the evidence on what appears at 
first sight to be a simple question of fact. 

In these circumstances, their Lordships would first consider 
what are the facts which were undisputed or have been con- 
currently found by both the Courts, and they appear to be as 
follows :— 


At one time, the two branches of the family of Lachmi- 
narain Pande were joint, with their ancestral home at village 
Datua Khor, where they had 2 houses, one large and one small. 
They owned a number of villages, including one called Guma- 
nari, in which they had a sort of hut called a Khalunga (collec- 
tion or cutcheri-house). Some time prior to March, 1889, 
there was a separation between the two branches, t.e., between 
Salikram’s branch, represented by Ganga Persad, and Ram 
Nidh’s branch, represented by Tulsi Ram and Agyan Ram. It 
is not clear whether there was at the same time a separation tn 
fact between Tulsi Ram and Agyan Ram inter se. It is argued 
that when Ganga Persad separated, the whole cdparcenary was 
dissolved as a matter of law, and Tulsi Ram and Agyan Ram 
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became necessarily separated, though Tulsi Ram from that tine 
would continue joint with his own son and grandson (Thakur 
Persad and Deonarain) who from then onwards constituted a 
new joint family. The case of Hari Bakhsh v. Babu Lal (1) 
is relied upon as authority for this proposition. 

However that may be, it has been concurrently found by 
both the Courts.that some time between 1889 and 1892 Agyan 
Ram did actually separate from his brother Tulsi Ram end his 
branch. Thereafter he never had any transaction jointly with 
Thakur Persad or his branch, and was separately recorded in 
the Revenue Register and the village papers, with regard to the 
villages jointly owned. Their Lordships have no hesitation in 
accepting this concurrent finding that Agyan Ram becanie 
separate from his brother Tulsi Ram’s family before 1892. 


The next undisputed fact in the history of the family is 
that about the year 1889 Tulsi Ram and his branch of the 


_ family left the ancestral home at Datua Khor and migrated to 


Gumanari where they converted the little Ahalunga into their 
family residence. Agyan Ram continued to live with his 
family in the old home at Datua Khor. Tulsi Ram died shortly 
after 1889 and‘thereafter Thakur Persad and his minor nephew 
Deonarain continued to live at Gumanari, until Thakur Persad 
built a new house at village Mohna Khor, some time between 
1901 and 1904, to which he removed with his two wives, leav- 
ing Deonarain to live in the Gumanari house with his family. 
Both Courts have found and their Lordships agree that neither 


Deonarain nor Agyan Ram ever lived in this house at Mohna 
Khor. l 


The reason why Thakur Persad removed to Mohna Khor 
has been variously stated in the evidence. It is not necessary 
te go into that matter, as it is not the case of any of the parties 
to this litigation, and there is no evidence even to suggest that 
a partition took place between Thakur Persad and Deonarain at 
the time when the former removed his residence from Guma- 
nari to Mohna Khor. 

Deonarain was a child when Tulsi Ram’s family removed 
to Gumanari about 1889 and after Tulsi Ram’s death he remain- 
ed joint with his uncle Thakur Persad; and the sworn testimon) 
of Thakur Persad himself, in Suit No. 781 of 1896, recorded 
on the 13th of January, 1897, proves incontestably that on that 
date he and.Depnarain were still joint. The onus of proving 


1. (1924) LR 511A 163 :47 ML J 938 (PC), 


Lin | THE MADRAS LAW JOURNAL REPORTS. 663 


a separation between them subsequent to that date is of course 
on the party alleging such separation. 


The case made on behalf of Thakur Persad’s widows—-and 
in this respect Agyan Ram supported them—was that such 
separation took place in fact some time towards the end of 1897 
or early in 1898, shortly after Deonarain attained his majority. 
Considerable oral evidence was adduced to prove that at this 
time Deonarain was pressing for a partition which was effected 
and by which Deonarain gave up his share in the different vil- 
lages over which the family estate was scattered and took in 
lieu thereof the whole of the 12 annas share or patti in village 
Gcumanari which previously belonged jointly to himself, Thakur 
Persad and Agyan Ram. 


The Subordinate Judge rejected the case so .made. It 
was, he considered, invented after the mutation proceedings, as 
no stich case was at that time made by the widows or by Agyan 
Ram who was then supporting them. 


The High Court, on the other hand,. accepted this case. 
Mr. Justice Walsh considered that though the evidence of 
express partition could not be accepted, Deonarain’s own 
course of conduct, in residence, business and life and his insin- 
cere efforts to explain them away show conclusively that he 
had separated from Thakur Persad. Mr. Justice Piggott in 
a careful judgment reviewed the whole evidence and while agree- 
ing with the Subordinate Judge that much of it was unreliable 
also came to the conclusion that the circumstances of the case 
generally and the documentary evidence afforded a great deal 
of corroboration to those witnesses who deposed to a definite 
separation between Deonarain and Thakur Persad shortly- 
after the former had attained his majority. 


Taking first the direct evidence, it appears that Mr. Justice 
Piggott was inclined to accept the evidence, in part at least, of 
2 of the witnesses who deposed to an actual and formal separa- 
tion in 1897 or 1898, viz., Shivraj Ram Sukul, the family priest, 
examined on behalf of Agyan Ram, and Tribeni Lal, the village 
Patwari (a witness for the widows). Apart from the discre- 
pancies in their evidence, to which the learned Judge himself al- 
ludes and the unfavourable comments thereon by the Subordinate 
Judge, it appears to their Lordships that this evidence cannot be 
necepted for the following substantial reasons. Firstly, be- 
cause the partition they speak to as having taken place in 1897- 
1898 is one between the three co-sharers, viz., Thakur Persad, 
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Deonarain, and Agyan Ram, and not merely between the two 
former. Having regard to the finding that Agyan Ram had 
separated before 1892, it is impossible to accept the story which 
assumes that he remained joint till 1898. But the matter does 
not rest there. If the story was true, Agyan Ram in 1898 gave 
up his share in village Gumanari to Deonarain. But the 
Revenue Registers show that Agyan Ram continued to be re- 
corded as proprietor of a 3 annas 10 pies 8 chataks share not 
only in 1911, when Thakur Persad died, but even after the 
widows got their names registered. What is of even greater 
importance is that the Patwari’s village papers(Ex. R & Ex.5), 
filed on behalf of the widows, show beyond doubt that Agyan 
Ram continued to realise the rents of his share of Gumanart 
through his agent Chail Behari Lal in 1315 and 1316 Fasli ( 1908- 
9). Thus the whole basis of the alleged partition by which Deo- 
narain took the share of Agyan Ram in Gumanari in addition to 
his own and Thakur Persad’s fails entirely. There is the fur- 
ther fact referred to in the judgment of the Subordinate Judge | 
that the alleged partition would have also affected the shares of 
Thakur Persad and Agyan Ram as between themselves in the 
other villages in such a manner that thereafter Agyan Ram 
would collect two-thirds and Thakur Persad one-third of the 
rents thereof—a fact which is not only not borne out but dis- 
proved by the evidence. Nor is it possible altogether to 
ignore the fact that no such partition was alleged by the widows 
in the mutation proceedings. 


There remains for consideration the circumstantial evi- 
dence which was considered by the High Court,to support the 
story of a partition in 1897-98. That resolves itself into 
(1) separation of residence, and (2) documents after 1898 
showing that Thakur Persad and Deonarain were transacting 
business separately. 

As regards residence, it is sufficient to observe that Thakur 
Persad admittedly did not remove to Mohna Khor till after 
1901—possibly 1904. This change of residence is hardly any 


evidence to prove a partition in 1897-98. 


As regards documents, showing transactions by members of 
the family, quite a number were proved to make out either joint 
or separate dealings. There are 17 such on the record execut- 
ed between 1896 and 1911. Of these the most important are 
4 conveyances, or sale deeds—all of them in favour of Thakur 
Persad and Deonarain jointly. One of these four, Ex. 3, is a 


LIL | THE MADRAS LAW JOURNAL REPORTS. 665 


conveyance by which Thakur Persad and Deonarain purchased 
in their joint names a small share in village Datua Khor on the 
21st of October, 1908, i.e., more than 10 years after the alleged 
partition. With regard to this document, it cannot be argued, 
as it can in support of some of the others, that the consideration 
was money owed to the family prior to 1898, for in this case the 
consideration was partly in‘cash and partly money owing under 
inortgages of as late as 1906 and 1907. 

The rest of the documents, fully summarised by the Sub- 
ordinate Judge, are either insignificant or inconclusive in their 
nature; so far as they show joint dealings they discredit the 
alleged partition, and the mere fact that either of them had 
small transactions of their own does not prove that they were 
necessarily separate. 

On the whole their Lordships are of opinion that the 
widows did not discharge the onus which rested upon them of 
proving that there was a separation between Thakur Persad 
and Deonarain in 1897-98 or at any time prior to the death of 
the former in 1911. 

There remains the question of the elephant in Suit No.13 
of 1914. The Subordinate Judge held that an elephant belong- 
ing to the joint estate was wrongfully taken possession of by 
Agyan Ram and that the latter’s defence to the effect that it 
belonged to his daughter-in-law Sartaj Kueri, proprietress of 
the big Luggupur estate, was not made out. Agyan Ram 
appealed. As the High Court held that Deonarain was sepa- 
rate from Thakur Persad, and therefore took no present interest 
in his estate or in the elephant, even if it belonged thereto, they 
decreed the appeal. As their Lordships have arrived at a differ- 
ent conclusion on the main question, it is necessary to consider 
how far the Subordinate Judge’s judgment and decree for 
Rs. 2,000 in favour of Deonarain is well founded. 

Having considered the evidence placed before them, their 
Lordships see no reason to interfere with that decree. 

Their Lordships will accordingly humbly advise His 
Majesty that the decrees of the High Court appealed from should 
be set aside with costs and the decrees of the Subordinate Judge 
restored and that the respondents pay the costs of these appeals. 

Solicitors for appellant : Raymond, Oliver & Co. 

l Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR Witiiam Paniis, Kt, Officiating 
Chief Justice, Mr. JusTICE RAMESAM AND MR. JUSTICE 


BEASLEY. 
i iI 
The Commissioner of Income-tax, 
Madras pii Referring O fficer™ 
v, 
Yagappa Nadar , ph Assessee. 


~ 


Indian Income-tax Act (XI of 1922), S. 2 (1)—Agrictdtural wrcome— 
Cocoanut trees situated on lands assessed to Government revenne—Toddy 
extracted from—If amowits to—Profits derived from the sale of such 
toddy—lIf hable to tcome-tar. 


Income derived from toddy extracted from cocoanut trees situated on 
lands assessed to Government revenue is agricultural income when it is 
received by the actual cultivator, whether owner or lessee of the land on 
which the trees grow. If the income is obtained by a person who has 
not produced the trees from which the toddy is tapped, or has noi done 
any agricultural operation whereby those trees have been ra:sed, it is nof 
agricultural income. 


Case stated under S. 2 (1), Act XI of 1922, by the Com- 
inissioner of Income-tax, Madras, 


1. The Commissioner of Income-tax, Madras, referred for the 
decision of the Hon’ Pe the Judges of the High Court the follow- 
ing question :— 


“Whether toddy extracted from cocoanut trees situate on lands 
assessed to Government revenue is or is not agricultural income within 
the meaning of S. 2 (1) and whether the Income-tax Act applics to pro- 
fis derived from the sale of such toddy.” 


2. As the question is a general one it is unnecessary for 
the purposes of this reference to deal with the facts of this 
particular case. 


3. It is perhaps advisable to give a brief description of 
the system under which the toddy revenue is administered in 
the Madras Presidency. The production and sale of toddy 
without special license is forbidden. Sale is restricted to a 
certain number of shops, a list of which is published in the local 
Gazette some three months prior to the commencement of ihe 
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lease year. The right to.sell toddy in these shops is then put 
up to auction and sold for each individual shop to the highest 
bidder. This right carries with it the right to tap, subject to the 
payment of the tree tax, a certain number of trees—palmyrah. 
date or cocoanut—for toddy and to transport that toddy from 
- ihe tope to the shop. Nobody except the shop licensee may 
draw fermented toddy from any of these palm trees but a tree 
may be tapped for unfermented toddy in specially prepared 
lime-coated pots. After having his bid confirmed by the J-and 
Revenue Officers and his license issued to him, the shopholder 
has to make his own arrangements to secure trees from which 
to draw his supply of toddy. Having selected his trees, he 
pays the owner of the trees certain. fees called ‘moturpha’ and 
pays tree tax to Government. This tree tax varies from dis- 
trict to district and is about Rs. 4 or 5 for a cocoanut tree and 
Rs. 3 to 4 for a palmyrah. The trees are then marked by the local 
. Excise Sub-Inspector, license for tapping and license to trans- 
port being issued immediately by the Inspector. The toddy 
is transported to the shops in pots containing about 3 gallons 
and is sold there by bottles or in small measured mud pots. 
_ The profits from the business of toddy selling consist of the 
difference between the total receipts at the shop and the expenses, 
viz., the shop kist, tree tax, moturpha paid to the tree owners and 
such miscellaneous expenses as wages to the shop-sellers, tappers, 
cost of transport, etc. 

4. As the present assessee claims that these profits are 
agricultural income, he has asked me to refer the above question 
for your Lordships’ opinion. In my opinion the answer to 
the question must be that income derived from the sale of toddy 
is not agriculfural income and that the Income-tax Act applies 
to it. The income, i. e., moturpha fees, obtained by the tree 
owners by leasing out the right to draw toddy is agricultural 
income because it is derived from the cultivation of trees and no 
attempt is made to tax it. The income earned by an outside 
contractor who exploits the trees for the manufacture and sale 
of toddy on a commercial basis seems to stand on an entirely 
different footing. | Such income is earned by a business ven- 
ture and can in no sense be regarded as the result of agricul- 
tural operations. The ordinary produce of-a cocoanut tree is 
its fruit and the extraction of a special product like toddy is an 
industrial operation in much the same way as is the manufacture 
of alcohol from sugarcane or from rice. Further. the Excise 
law does not permit the extraction of toddy by the ordinary 
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cultivator. I am therefore of opinion that the income derived 
from the manufacture and sale of toddy is income derived from 
“business” as defined by S. 2 (4) of the Income-tax Act and 
that the exemption granted by S. 4 (3) (viii) of the Act does 
not apply to it. 


M. Patanjakh Sastri for Referring Officer.. 


Kedi Jayarama Artyar and S. Ngewa Aryar for 
assessee. 


The Court delivered the following 


JUDGMENT :—The question referred by the Income-tax 
Commissioner is— 

“Whether toddy extracted from cocoanut trees situate on lands 
assesacd to Government revenue is or is not agricultural income within 


the meaning of S. 2 (1) and whether the Income-tax Act applies to pro 
fits derived from the sale of such toddy.” 


It is contended for the petitioner that he as lessee of the 
trees is entitled to treat the income derived from the toddy which 
is produced from these trees as agricultural income. ‘The 
juice which by contact with air in time becomes toddy is a 
product of these cocoanut trees and it is contended that as such 
it is an agricultural product. That undoubtedly is so, and the 
income derived therefrom by the person who has produced that 
product by agricultural operations would be agricultural income, 
but it does not at all {ollow that if he sells the juice to another 
person and that person makes an income by again selling that 
product, the latter income is agricultural income. Ordinari- 
ly, it would certainly not be agricultural income unless it could 
be shown that the second seller had obtained 
his - income by agriculture, that is to say, he 
must show that he has either as owner or as lessee 
done some agricultural operation by reason of which he becomes 
possessed of the toddy and therefore is entitled to treat the pro- 
ceeds as income from agriculture. It is contended here that 
the petitioner is the lessee of the trees, but admittedly not of 
the land on which they stand. It is very doubtful whether it 
is possible to have a lease of the trees without the land on which 
they stand. Under the Transfer of Property Act leases are 
only in respect of immoveable property and no instance of a 
lease of moveable property has been suggested to us. No in- 
terest in the land has been transferred here and it would appear 
that what fhe ‘petitioner has ee ig a mere license to tap 
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the trees and draw the juice. If that is so, the mere fact that 
he has to water the trees (and this is not proved to be the case) 
shows only that the watering is one of the conditions of ° his 
license and not an act whereby the agricultural produce hat 
been raised, for that was raised before he obtained his 
license. As the facts of the case have not been put before us 
by the Commissioner, we must give a general answer as 
follows:— _ 

“Tncoine derived from toddy is agricultural income when it is 
received by the actual cultivator, whether owner or lessce of the land ou 
which the trees grow. If the income is obtained by a perron who has 
not produced the trees from which the toddy is tapped, or has not done 
any agricultural operation whereby those trees have been raised, it 1s not 
agricultural income within the meaning of the Act.” 

Counsel’s fee Rs. 250 will be paid according to the result 
of the disposal of the petition. 

N. S. Reference answered generally. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm Murray Coutts Trotter, Kt, Chief 
Justice, Mr. JusTICE BEASLEY AND Mr. Justice SRINIVASA 
ATYANGAR. `s 


In ihe matter of Mr. S. C. Srinivasachariar, 
Second Grade Pleader, Sholinghur. 
Legal Practüioner—Misconduct—Retention clients money impro- 
terly, but not dishonestiy—Pimuishonent for—Cousiderations. í 
Where, in a case in which a legal practitioner had withheld money of 
his client, it was found that his conduct in doing so was, though improper, 
not dishonest, and that he had himself suspended practice during the period 
during which proceedings under the Legal Practitioners Act in respect of 
his conduct were pending against him, 
Held, that, under the circumstances, a severe censure of his conduct 
was enough to meet the ends of justice. 


Whereas it was brought to the notice of the High Court by 


the District Judge of Chittoor that S. C. Srinivasachariar, 
Second Grade Pleader, Sholinghur, in his capacity as the pleader 
of one Senthamarai Ammal, the plaintiff in S. C. S. No. 592 
of 1923 on the file of the Court of the District Munsif of 
Sholinghur, received from the defendant in the case the sums of 
Rs. 40 and Rs. 14 on 28th August, 1923 and 27th November, 
1923 respectively and in spite of the repeated demands of his 
client and even after a registered notice addressed to and 
eee eee 
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acknowledged by him on 17th December, 1924, he retained with 
him the said amounts for nearly three years, thereby rendering 
himself liable to be dealt with under the disciplinary jurisdic- 
tion of the High Court for gross professional misconduct and 
whereas the High Court has issued notice on 7th January, 
1927, calling on the said S. C. Srinivasachariar to show cause 
why he should not be removed from ithe roll of  pleaders of 
Chittoor District or otherwise dealt with as the High Court may 
think fit. 

K. S. Krishnaswami Aiyangar for Pleader. 

The Advocate-General for Government. 

The Court delivered the following 


JUDGMENT :—The charge against the pleader in this case 
was that, having received two sums of money amounting in all 
to Rs. 54 from the defendant in a suit in which he was appear- 
ing for the plaintiff, he misappropriated it and converted it to 
his own use. The money was received at the end of 1923. 
Many demands were made upon him and he did not pay any 
attention to them. Ultimately some time in 1926 a complaint 
was launched under the Legal Practitioners Act against the 
pleader and he then undoubtedly paid the mu:ey and he also 
put forward an explanation which the District Judge has found 
to be untrue, namely, that he had been asked by some relations 
—it is very difficult to make out which of his clients—to keep 
the money in order that it might be utilised in the purchase of 
stones for the construction of a temple which I think the client’s 
father was supposed to have been building in Sholinghur. No- 
body came forward to speak to the story one way or other. As 
I say, the learned Judge took the view that it was a mere story 
invented to stave off the evil day when it came; but it is fair 
to this man to say that the District Munsif, while not attempt- 
ing to use it as a justification for what the pleader did, apparent- 

- ly did think that there might have been some vague talk which 
reached him about the desirability of this money being applied 
to this purpose and that, no doubt, is why he found, as he did, 
that the pleader, whom after all he had seen and examined, was 
not guilty of any fraudulent conduct. Nevertheless he quite 
rightly held that, even on that showing, he was guilty of impro- 
per conduct because he has never at any time pretended that he 
had instructions to withhold the money for that or any other 
purpose from his own client who instructed him. It has been 
brought to our notice by Mr, Krishnaswami Aiyangar who has 
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very judiciously said all that can be said for him and assented 
to by the Advocate-General that for the whole of the year 1926 
while these proceedings were hanging over his head he took out 
no samad and therefore suspended himself as it were from 
pleading in the Court where his practice lay. The District 
Munsif says that he had before that been practising in the 
Court for 15 years and that, so far as he could ascertain, there 
had been no complaints ‘against him. That appears'in the 
report of the learned District Judge: 

“The District Munsif reports that the pleader hag been practising in 
his Court for a period of 15 years and that there has been nothing against 
him.” 

None of these niatters afford any real excuse for what he 
did, but we are going to take a lenient view of his case for two 
reasons not to any very considerable extent because the sum of 
money was trifling but, first, because he has evinced some sense 
of propriety by not attempting to take out a sannad and seek- 
ing to practise while this matter was hanging over his head and 
he has thus in a way anticipated any sentence of suspension 
from practice which this Court might otherwise have passed 
upon him and in the next place, it may be that he had some 
muddled idea that these people did not really urgently want their 
money owing to this vague talk about the temple and that may 
be sufficient warrant for the finding of the District Munsif that, 
however improper his conduct was, as it undoubtedly was, it 
was not necessarily dishonest. On that we are quite prepared 
to give him the benefit of the doubt. "He knew perfectly he 
had no right to withhold the money in spite of demands, what- 
ever the talk about temples or stories of temples or anything of 
the kind. The sentence of the Court is that the pleader Mr. 
S. C. Srinivasachariar be severely censured for his conduct 
in this matter but that, having regard to the events that have 
happened, this Court does not think it necessary to inflict upen 
him any further sentence than he has inflicted upon himself of 
suspension from practice. 

Ay oo V: | Pleader censured, 
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[FULL BENCH.] í 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Sir Witiiam Puis, Kt., Officiaitny 
Chief Justice, MrR. Justice RaAMESAM AND MR. JUSTICE 
BEASLEY. 


The Commissioner of Income-tax, 


Madras ate Referring O fhieer* 
v. 
Messrs. Binny & Co. (London), by agents 
Messrs. Binny & Co., Madras n ASSESSEE. 


Income-tax Act of 1922, S. 50—Words “tax teas recovered” —M ear- 
ing of. . 

The words “tax was recovered” in S. 50 of the Indian Income-tax Act 
of 1922 mean “tax was recovered by the Government” and not “tax was 


refunded to the assessee under the provisions of S. 27 of the Finance Act 
of 1920.” 


Case stated under S. 66 (1) of Act XI of 1922 by the 
Commissioner of Income-tax, Madras, in the matter of 
Messrs. Binny & Co., Limited (London), by agents Mesars 
Binny & Co. (Madras) . 


1. Under S. 66 (1) of the Income-tax Act’ the Commissioner 
of Income-tax, Madras, referred for the opinion of the Hon'ble 
the Judges of the High Court the following question of law: 

“What is the meaning of the words ‘tax was recovered’ in S. 50 of 
the Indian Income-tax Act; In the case of a company which has made a 
direct payment of Indian income-tax on assessment and which is applying 
for double income-tax relief under S. 49, do the words ‘tax was recovered’ 
mean ‘Indian income-tax was paid in India’ or do they mean ‘relief was 
obtained in the United Kingdom under S. 27 of the United Kingdom 
Finance Act, ai or ‘United eon income-tax was paid in fhe 
United Kingdom’.’ i 

2. In my opinion the words “tax was recovered” mean 
“Indian income-tax was paid in India”. I am not certain what 
precise meaning is attached to the words “tax was recovered” 
by the petitioners. On receipt of their request for a reference 
to the High Court, I asked them to formulate the questions of 
law which they considered I ought to refer and to state on what 
precise ground they based their claim for a refund. In reply 
their Solicitors have sent me three questions which consist 
chiefly of arguments and which contain alternative grounds for 
the claim. «I go not consider that the questions as drafted by 
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the Solicitors are suitable for reference and I accordingly 
submit the question as framed in paragraph 1. 

3. The facts of the case are that petitioners Messrs. 
Binny & Co. (London) were assessed to income-tax for the 
years 1922-23, 1923-24 and 1924-25. The tax due for 
1922-23 was paid finally in April, 19Z3, that for 1923-24 -in 
November, 1923 and that for 1924-25 in September, 1924. On 
17th December, 1924 Messrs. Binny & Co. obtained from the 
United Kingdom Revenue Authorities the certificate required 
by S. 49 showing the rate of tax levied in the United Kingdom 
and the rate of relief obtained there. On 29th August, 1925, 
they applied to the Income-tax Officer, First Circle, Madras, 
for the double income-tax relief from Indian revenues for 
1922-23 and on 4th September, 1925 for the‘relief for 1923-24. 
For 1924-25 the application for relief was made on 8th 
September, 1925. It was granted but relief for 1922-23 and 
1923-24 was refused on the ground that the applications dated 
29th August and 4th September were made more than one year 
after the last day of the year on which the taxes for 1922-23 
and 1923-24 had been paid. In the view of the Income-tax 
Department the claims for these years should have been made 
Lefore 3lst March, 1925. They were thus late by about five 
months. k 

4. As I have said, I am not clear on what grounds 
Messrs. Binny & Co. consider that their claims are not time- 
barred. In the correspondence which has taken place since their 
claim was refused they have set up various pleas, (a) firstly, 
they claim that there has been no unnecessary delay on their 
part. As the English assessments had been delayed they were 
only able to secure the English certificate in December, 1924. 
After that, the London Office, relying on a Resolution of the 
Indian Central Board of Revenue, No. 1283, dated 28th April, 
1924 (copy of which is appended, Ex. A) made a claim for 
ihe [ndian refund to the High Commissioner for India in 
London. The London Office was informed by the High Com- 
missioner that the claim had to be made in Madras. Its letter, 
dated 29th July, 1925, to this effect reached the Madras, Office 
on 20th August and the claims were made as soon after that 
as possible. .This explanation for the delay which occurred be- 
tween December, 1924 and March, 1925 seems to me quite un- 
acceptable. In any event it is a matter which does not involve 
any question of law. It will be observed that the, Resolution 
of the Central Board of Revenue has nothing whatever to do 
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with claims to refunds under S. 49 of the Indian Income-tax 
Act. It relates solely to claims to refunds under S. 48. 


(Lb) Secondly, Messrs. Binny & Co. have argued tliat 
according lo the ordinary use of the wofd “recovery” in the 
sense of getting back something which one has paid, the words 
“tax was recovered” must mean “relief was obtained”. While 
it is true that the word “recovery” in every-day use conveys 
the idea,of getting back something which one has paid previous- 
ly, it seems to me clearly that to adopt that meaning in 5. 50 
would make that section nonsense. In the first place S. 50 
refers not only to S. 49 but also to S. 48. The words “tax 
was recovered” in S. 50 must be so interpreted as to make them 
applicable both to refunds under S. 48 and to refunds under 
S. 49. However low an opinion one may hold of the drafts- 
inen of Indian Acts, it is surely impossible to believe that 
they would have enacted that a refund ona dividend under 
S. 48 would be time-barred if it was not claimed within one 
year from the last day of the year in which the refund was 
made. Secondly, it is quite clear that throughout the Indian 
Thcome-tax Act “recovery” is used in the technical sense to 
mean collection, see, for instance, Ss. 18 (8), 44-A, 40, 41 and 
68, second proviso. In all these sections “recovery” can bear 
no meaning except “collection”. The technical term “recovery” 
is used instead of the plain word “collection” because Govern- 
ment may obtain the tax by various means, by actual direct 
collection on assessment, by deduction at source, and by indirect 
taxation such as a shareholder suffers. The word “collected” . 
would not cover all these different methods by which revenue 
is credited to Government. Hence the necessity for the adop- 
tion of a wide expression such as “recovery”. Lastly, if the 
draftsmen of the Act had intended the words “tax was recover- 
ed” to nave the meaning now suggested they would surely have 
repeated the language of S. 49 where a taxpayer who recovers 
tax already paid is described as having “obtained relief”. S. 50 
would then have ‘run “No claim to any refund of income-tax 
under this chapter shall be allowed, unless it is made within one 
year from the last day of the year in which relief was obtained 
under S. 27 of the Finance Act, 1920”. A separate sub-section 
would also have been inserted to impose a time-limit on the 
operation of S. 48. l 


(c) Thirdly, it has been contended that if “tax was 
recovered” means “tax was collected” it must mean “tax was 
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collected in the United Kingdom”. This interpretation of 
S. 50 seems to me no less impossible than the one discussed 
above. The word “tax” at the end of S. 50 must refer to 
the same tax as that mentioned at the beginning of the section, 
1. e., to the Indian tax. The refund that is to be given in 
India is a refund of Indian income-tax and India obviously 
cannot refund a tax which it did not collect. 


5. The only real basis for the claim of Messrs. Binny & Co. 
is that implied in the third question formulated by their lawyers 
Messrs. Moresby & Co., viz., that my interpretation of S. 50 
may render the agreement for double income-tax relief inope- 
rative. Of course it renders the agreement inoperative in cer- 
tain cases. S. 50 was intended to have this effect and I can 
see nothing unreasonable in the Legislature, which was giving 
a concession, laying down conditions for the grant'of that con- 
cession. Just as the Legislature said in S. 49 that the rate of 
relief to be given in India shall not exceed half the Indian rate 
so they said that claims must be made within one year. If my 
interpretation of S. 50, which I claim is the natural and obvious 
one, made it practically impossible for any one ever to obtain 
double income-tax relief in India I would agree that an alter- 
native interpretation that obviated this result without doing 
violence to the language of the statute would be preferable. 
But that this is not the case is proved by these facts: (+) that 
in three years since the arrangement came into force we have 
in Madras dealt with 22 applications, given refunds amounting 
to nearly Rs. 6,00,000 in 18 cases and only rejected 4 cases, 1n- 
cluding the two now under consideration as time barred; 
(1) that if Messrs. Binny & Co. had made a previous 
study of the Act and if they had not misread Central Board of 
Revenue Circular No. 1283, dated 28th April, 1924, they would 
have had 34 months in which to submit their claim after they 
received the certificate from the United Kingdom Revenue 
Authorities. 

6. I may add that both the interpretations suggested by 
Messrs. Binny & Co. are inconsistent with the ruling given by 
the Bombay High Court in Referred Case No. 20 of 1924 in 
which on a reference regarding refund of dividends the Court 
passed the following order: “The Court is of opinion that 
income-tax is ‘recovered’ when the dividend is paid.” 

M. Patanjali Sastri, Special Counsel for Income-tax Dept. 
on behalf of the Referring Officer. l : 
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Vere Mocket, Counsel, instructed by Messrs. Moresby & 
Co., Attorneys for respondent. 


The Court delivered the following 


JUDGMENT :—What we are asked to determine is the 
meaning of the words “tax was recovered” in S. 50 of the 
Indian Income-tax Act. It is contended by the assessee that 
the word “recovered” which ordinarily has the meaning of 
taking back must refer to the repayment of the tax in the 
United Kingdom referred to in S. 49 and that the words “tax 
was recovered” must be read as meaning tax was refunded to 
the assessee under the provisions of S. 27 of the Finance Act 
of 1920. Unfortunately for this contention we see that S.50 
is applicable not only to S. 49 but also to S. 48; and if we are 
to apply this meaning of the word “recovered” to S. 48, it 
would mean that when a person had obtained a refund under 
S. 48 he is given under S. 50 another year within which to 
apply for that same refund. It certainly makes nonsense of 
these two sections. The word “recovered” does not necessari- 
ly mean the actual taking back of what has been given as is 
obvious from its use throughout the Income-tax Act. In 
S. 18 (8) which deals with “deduction of tax in advance,” it 
is observed that “the power to levy by deduction under this sec- 
tion shall be without prejudice to any other mode of recovery,” 
implying thereby that deduction is one mode of recovery. 
Similarly, under S. 41, tax is “recoverable” from the Court cf 
Wards, Administrator-General, etc., and there it does not mean 
taken back. It is suggested that tax can only be “recovered” by 
coercive process. The Act does not provide for recovery by 
coercive process, but even then there is no taking back of what 
has been given any more than when the tax is received by 
voluntary payment. Possibly there is an implication in the 
word “recover” that the tax is a sum, which has to be deducted 
out of the income, as really belonging to the Government, and 
in that sense the word “recovered” would bear the meaning of 
taking back. S. 44 (a) is also a very strong argument against 
the assessee’s contention as to the meaning of the word 

“recovered”. | We are therefore satisfied that the words “tax 
was recovered” mean “tax was recovered by the Government’. 

It has been pointed out to us that this interpretation may 
cause hardship in individual cases where there has been delay 
on the part,of the Income-tax authorities in England in making 
the refund there, such delay not being due to the default of the 
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assessee. We would point out that this hardship can only be 
obviated by an amendment of S. 40 and we are of opinion that 
this should be done by giving the Income-tax Commissioner 
power to extend the time in suitable cases. 

The petitioner will pay the costs of this application, 4. e., 
counsel’s fee Rs. 250. 


Axa NMa Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Mr. Justice DEvaposs AND MR. JUSTICE 
JACKSON. 


Kola Surayya and others ... Appellants* (Plaintiffs 1, 2 
and 4) 
v. 
Kola Subbamma and others ... Respondenis (Defendants 


2, 4, 6, 8, 9 and 11 to 20). 
Limitation Act, S. 7—Sale by guardian of minor brothers—Eldest 
brother attainmg majoriiy not swing tn tine to set aside the sale—Stiuit oy 
younger brothers—If barred—Hindu Law—Paternal grandmother—If the 
natural guardian. 


In the case of an alienation made by the guardian of minor brochers, 
if the eldest brother on attaining majority does not institute a suit to set 
aside the alienation within the time limited by law, any suit by the younger 
brothers is barred by limitation. 


Doraisams v. Nondtsam:, (1912) I L R 38 M 118 : 25 M L J 405 
(F B) followed. 


Under the Hindu Law, in the absence of the father and the mother, the 
paternal grandmother is the natural guardian of the grandchildren. 

Thayammal v. Kuppanna Goundan, (1914) I L R 38 M 1125 : 27 ML J 
285. referred to. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in A. S. No. 175 of 1923 pre- 
ferred against the decree of the Court of the Additional District 
Munsif of Rajahmundry in O. S. No. 440 of 1918. 

Ch, Raghava Rao for appellants. 

V. Viyyanna for respondents. 

The Court delivered the following 

JUDGMENT :—The first point urged in the Second Appeal 
is that the suit is not barred by limitation so far. as the plaintiffs 
are concerned, even though it might be barred so far as the 1st 
defendant is concerned. The eldest brother who had attained 
majority did not sue in time to set aside the sale made by the 


F. B. 


-rr 
Com- 
missioner 
of Income- 
tax. Madras 
v. 


Mf essrs. 
Binny & Co. 


Surayya 
v, 
Subbamma. 


si bs 
Subbamma, 


678° THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


second defendant, the paternal grandmother and guardian of 
the plaintiffs and the 1st defendant during their minority. The 
point is clearly covered by the decision in Doratsams v. Nondi- 
sami (1), wherein it was held that if the eldest brother, who is 
naturally the managing member of the family, does not bring a 
suit within the time to set aside an alienation, any suit by an 
younger brother would be age inasmuch as the suit is barred 
against the elder brother. Raghava Rao, who appears 
for the appellants, contends a the authority of Doratsanit 
v. Nondtsamt (1) is considerably shaken by the 
decision of the Privy Council in Jawahir Singh v. Udai Par- 
kash (2). In that case, their Lordships did not deal specifically 
with the case in Doratsami v. Nondisami (1). They simply 
say that they agree with the High Court of Allahabad as re- 
gards the question of limitation, but unfortunately the judg- 
ment of the Allahabad High Court is not before us and we do 
not know on what grounds the learned Judges who decided that 
case distinguished that case from the case in Doraisami v. 
Nondisami (1) . The authority of Doratsami v. Nondt- 
sami (1) has not been challenged so far as it has been brought 
to our notice by any decision of this Court. We are there- 
fore bound to accept the authority of Doraisami v. Nondtsams 
(1) as binding upon us. The point urged by the appellants 
cannot therefore be sustained in view of the decision in 
Doraisams v. Nondtsams (1). 

The next point urged is that the paternal grandmother is 
not the natural guardian of the plaintiffs and therefore the 
shorter period of limitation is not applicable to the case. There 
is an observation of Sadasiva Aiyar, J., in Thayammal v. Kup- 
panna Goundan (3) “ that nobody else than the father and 
mother of a minor (with probable exceptions in favour of 
the elder brother and the direct male and female ancestors of 
the minor) is entitled as a matter of natural right to be and to 
act as the guardian of the minor’s person and properties ” This 
observation of the learned Judge is relied upon by Mr. 
Trevelyan in his well-known book on “Minors”. There is 
also an observation of Mr. Justice Banerjee in Mohanund 
Mondul v. Nafur Mondul (4) that “it is not questioned and 
cannot be very well questioned that the de facto manager 

1. (1912) I L R 38 M 118 : 25 M L J 405 (F. B.). 
2: Pest: IL R48 A 152:50 MLJ 34 (POC). 


_ (1914) I L R 38 M 1125 at 1126 : 27 M L J 285, 
° (1899) I L R 26 C 820 at 825, 
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answers to the description of the natural guardian in this case.” 
In that case, the paternal grandmother acted as the guaidian 
of the person and property of the minor. There is no direct 
authority for the contention that the paternal grandmother is 
not the natural guardian of her grand-children in the absence 
of their father and mother. Considering the habits and 
customs of the people of this part of the country, there is no 
reason why the paternal grandmother should not be consider- 
ed as the natural guardian of her grand-children in the absence 
of heir father and their mother. We think that, in the ab 
sence of the father and the mother, ibe paternal grandmother 
is the natural guardian of her grand-children. We find this 
point against the appellants and, in the result, the Second Appeal 
fails and is dismissed with costs. 
N. S. Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[IN THE ORDINARY ORIGINAL CIVIL JURISDICTION. | 
Mr. JUSTICE VENKATASUBBA RAO. 


A. Krishnaswami Aiyar ...  Plamtff 
v. 
Tatha Raghaviah Chetty and another st Defendants. 


Third party procedure—Madras High Court Original Side Rides, O. 5-A 
—Suit on a morigage by mortgagee agamst morigagor—Money entrust 
ed by another with a third person to pay off and redeem mortgage—W ke- 
ther third party procedure available against the third person—Relation of 
trustee amd cestui que trust—Rahi of mdemniy of cestui que trust aganist 
irustee—Essentials for the applecabutty of thwd party procedure, considered 
and discussed. 

In a suit by the plaintiff, the mortgagee, against the Ist defendant, the 
mortgagor, the latter applied under O. 5-A of the Madras Original Side 
Rules by way of third party procedure against the 2nd defendant who was 
already a party to the suit on the ground that the 2nd defendant was en- 
trusted with a sum of money by a third person with which he was directed 
to redeem the mortgage on the property. 

Held, that in such a case the third party procedure was available to 
the ist defendant against the 2nd defendant. 

Under the circumstances the 2nd defendant was constituted a trustec 
for the lst defendant who was entitled to be indemnified against the 
trustee, the 2nd defendant, in respect of the amount. The claim ot the 
Ist defendant ıs not under the circumstances onc for damages but for 
indemnity. : 

A right to indemnity ordinarily arises under the law by express con- 
tract or by implied contract, or where the position of the parties is such 
that either at law or in equity there is an obligation on the one party to 


* C. S. No. 42 of 1927. 4th October, 4927. 
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indemnify the other or if there is a state of circumstances to which the 
law attaches a legal or equitable duty to indemnify or lastly by statule. 

A cesha gue trust has in a proper case a right of indemnity against the 
trustee, 

Eastern Sduppumg Co. v. Quah Beng Kee, (1924) A. C. 177 referred to. 

The requisites of a third party procedure considered and discussed 
with reference to the English cases. 

The Court will not refuse to apply. the third party procedure merely 
because the case raises questions of difficulty. 

A prima facie case within the meaning of the mule relating to third 
party procedure would arse when on the facts alleged a right to indemuity 
Catshore v. North Eastern Ramay Co., (1885) 29 Ch. Div. 344 and 
Edison and Swan Unued Electric Light Co. v. Holland, (188%) 33 Ch. 
Div. 497 followed. 


M. Subbaroya diyar for plaintiff. 


for lst defendant. 

A. Suryanarayana for 2nd defendant. 

The Court delivered the following 

JuDGMENT :—This application is made under O. 5-A of 
the Original Side Rules. These provisions relate to what is 
known ‘as ‘third party procedure’ and were framed only re- 
cently and I understand that this is the first application made 
in this Court under this Order. 

The plaintiffs action is one to enforce a mortgage created 
by the 1st defendant and the latter claims indemnity as against 
the 2nd defendant. The facts which according to the Ist 
defendant give rise to his claim are these: The 2nd defendant 
is the elder brother of the Ist and they had a sister 
by name Sitamma. She wanted to help the lst defendant 
who was in difficulties and with that object entrusted the 2nd 
defendant with a sum of Rs. 50,000 directing him to redeem 
the suit house which was the ancestral house of the Ist defend- 
ant and thus free it from the suit mortgage to which it was 
subject and hand it over to the 1st defendant. The latter who 
is the applicant asks that the question raised should be deter- 
mined in this action under these rules and that a decree should 
be passed in his favour against the 2nd defendant. 

On the facts alleged by the applicant there can be no doubt 
that the transaction amounts to a trust. This word is thus 


defined in S. 3 of the Indian Trusts Act: 

“A ‘trust’ is an obligation-annexed to the ownership of property, 
and arising out of a confidence reposed in and accepted by the owner, or 
declared and *accepted by him, for the benefit of another, or of another and 
the owner.” 


V. Ramaswamt Aiyar with R. Tirumala; Thathachariar 
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Sitamma is the author of the trust, the 2nd defendant is 
the trustee, the lst defendant is the beneficiary, the sum of 
Rs. 50,000 is the trust money and the beneficial interest of the 
Ist defendant is his right against the 2nd defendant as owner 
of the trust property. It seems to me that all the ingredients 
necessary to constitute a trust are present in this case but the 
more important question tq decide is, is the claim of the Ist 
defendant against the second, a claim to damages or a claim to 
indemnity? It is well settled that the third party procedure is 
applicable only to claims to indemnity and not to claims to 
damages. See B. & D. Land Company v. L.& N.W . Railway 
Company (1). Is then a cestui que trust entitled to indemnity 
as against his trusteer The English cases establish thal a 
right to indemnity may arise in several ways. 

(a) first, it may be created by express contract, that 
is, if it is given in terms by the contract itself between the two 
parties. 

(b) Secondly, it may arise by implied contract, that is, 
if the true inference to be drawn from the facts is, that the 
parties intended such indemnity even if they did not express 
themselves to that effect. As an instance, if 4 requests B to 
do a thing for him and B by reason of doing that act is subject 
to some liability, then from A’s request to do the act, the law 
implies a contract by him to indemnify B for the loss. 

Now in the case of contracts, right to indemnity must be 


carefully: distinguished from right to. damages. A right- to 


indemnity is given by the original contract, whereas a right to- 


damages arises in consequence of the breach of that contract. 
These two rights are confounded and one reason for the con- 
fusion is, that when a contract is.broken, indemnity is often 
found to coincide with the measure of damages. Jn those 
cases, whether the right is called right to indemnity of 
right to damages practically the same result follows, and it is 
forgotten that these two words express two fundamentally 
different legal ideas. 

(c) The position of the parties is such that either in 
law or in equity there is an obligation on the one party to 
indemnify the other. 

(d) If there is a state of circumstances to which the 
law attaches a legal or equitable duty to indemnify. 

[Cases (c) and (d) are generally treated as falling 
under “implied contract”.] . 7. œ 

l. 34 . Div. 261. 
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(e) <A right to indemnity may be given by statute. 
These are some of the cases—the enumeration may not be 
exhaustive—where a right to indemnity arises. 

We are now concerned with clause (c), that is, where the 
Court comes to the conclusion from the position of the parties 
that either in law or in equjty there is an obligation cast upon 
the one party to indemnify the other. To this class belongs 
ihe case of trustee and cestut que trust. From the position 
the parties occupy, a trustee has a right to be indemnified by the 
cestui que trust against liabilities which he has incurred. “Ft is 
settled,” say their Lordships of the Bay Council, in Hardoon 
v. Beliltas (2) . 


_ “that speaking generally absolute Beneficial owners of propecty must 
in equity bear the burdens incidental to its ownership and rot throw such 


The reason is stated in these words: 

“The plainest principles of justice require that the cestu: que trust 
who gets all the benefit of the property should bear its burden unless he 
can show some ‘good reason why his trustee should bear them himself. The 
obligation is equitable and not legal” (p. 123). 

The right to indemnity thus exists on the part of a trustee 
as against his cestui que. trust. . Does the converse right exist, 
that is to say, has a cestui que trust a right to indemnity as 
against his trustee? That is the question I have to decide. 

That such a right exists has been decided by the Judicial 
Committee of:the Privy Council in Eastern Shipping Co. v.Quah 
Beng Kee.(3). After enumerating the cases where a right to 
indemnity exists which ‘have been very fully dealt with ` in 

B. & D. Land Company v. L. & N.W.Ratlway Company (1) 
od which ‘have been referred to. by me above, 
their Lordships observe thus: 


“The question of indemnity commonly arises in the case in which 
a trustee; claims to be indemnified by his cestut que trust. This class of 
cases was particularly discussed by mae Lindley in Hardoon v. Beltltos 
(2). The present case is the converse. 


The facts of that case were these: The owners of a 
wharf granted a Shipping Company a right to berth their ships 
at that wharf-subject to certain liability for damage caused. 
The defendant, the Managing Director of that Company, gave 
instructions without the company’s authority that a ship which 
he himself had chartered for his own benefit should berth at the 
wharf. Owing to the unskilful way in which the ship was 


1. (1886) 34 Ch. Div. 261. 2. (1901) A C 118 at 121, 
3. (1924) A C 177. 
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unloaded the wharf collapsed. ©The owners ofthe wharf 
sied the Shipping Company for damages and the latter served a 
third party notice upon the Managing Director and claimed that 
he should indemnify them against any damages for which they 
should be held liable. The question that arose was whether 
the Shipping Company had against!their Director a right ^f 
indemnity. Their Lordships thus proceed: 

“Beng Kee (the Managing Director) has been found to stand in 
fiduciary relation to the Eastern Shipping Company, and the latter claiu 
mdemiuty fiom him ın respect of liability imposed upon them by his abuse 
of powers in the exercise of which he owed them a duty and was respons- 
blc as a trustee of those powers. He was not a trustee in the full sense 
of that word. No property was vested in him. But he was a trustee of 
his powers in the sense that they were vested in him in such manner that 
he stood in a fiduciary relation to the company in respect of his exercise of 
those powers.” 

The passage which I find most helpful is the following: 

“The nearest simile that was put in argument was that of a trusice 
iu the fullest sense of the word who abuses his powers; say the trustee of 
real estate with power fo mortgage who , mortgages for 
his own benefit and ın breach of his duty as trustee 
and puts the mortgage money into his own pocket. In 
such a case an action would lie ın the Chancery Division for a declaration 
that the defendant was guilty of breach of trust and was liable to indemm fy 
the cesius que trusi against :the mortgage, and for an order that he do re- 
deem the mortgaged property and indemnify the cestui que trust “agains 
the mortgage debt.” 

The facts of the present case seem to closely resemble the 
facts of the case put. The trustee in the latter case _ wrong- 
fully mortgages the beneficiary’s property and applies the money 
to his own use. In the present case the trustee wrongfully 
appropriates the trust money and fails to utilise it in redeciuing 
the beneficiary’s property. If in one case the cestui que trust 
has a right to be indemnified, it seems to me that in the other 
case he has equally that right. I therefore decide this point in 
favour of the applicant. i 

I have now dealt with the main question raised, but there 
are some subsidiary points which have been argued and I shall 
now proceed to deal with them. 

It is contended for the 2nd defendant that the application 
has been made too late and that the delay is fatal to it. Under 
the English rules, it may be taken as settled that that the appli- 
cation cannot be made until after the defendant has entered an 
appearance in the action. It should further be made promptly 
and as a rule before the defence is delivered, so that the notice 
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may be served within the’ time limited for delivering the defence. 
(See The Yearly-Pracitce of the Supreme Court for 1927,Vol.1, 
p. 236.) R.1 of O. 5-A of the Original Side Rules in effect 
reproduces this provision in regard to the service of the notice. 
The 2nd defendant contends that this provision has been in- 
fringed. For dealing with this point, it may be useful to 
glance at the rules. They provide that where a defendant 
claims to be entitled to contribution or indemnity over against 
any person not a party to the suit, he may by leave of the Court 
or Judge issue a notice (called the third party notice) to that 
effect sealed with the seal of the Court. Such notice shall 
generally be served within the time limited for delivering the 
defence. This is the procedure-to be adopted when the party 
against whom relief is claimed by the defendant is not a party 


~ to the suit. But where the defendant claims relief against any 


other defendant already on the record, the rule applicable is 
R. 8 of O. 5-A. In this case the same procedure is to be adopt- 
ed as if the last-mentioned defendant were a third party with the 
exception that no leave of the Court is required for service of 
the notice. Towse v. Loveridge (4). Bearing these rules 
in mind let us see what has happened in the present case. The 
plaint was filed on the 20th January, 1927, the Ist defendant 
filed his written statement on the 26th February, 1927 and the 
2nd defendant filed his statement on the 19th April, 1927, on 
which date the present rules came into force. The application 
for the issue of the third party notice could, of course, not be 
made before the 19th of April, as such procedure was unknown 
on the Original Side’before that date. The time for filing the 
written statement of the 1st defendant had expired on the 26th 
of February. ` ‘Under the rules, strictly, the third party notice 
ought to have been served before that date. But in this case, 
that course was impossible as this procedure did not then obtain 
on the Original Side. The Court closed for the long vacation 
on the 7th of May and re-opened on the 18th of July. © The 
case was posted before me for the settlement of issues on the 
19th. On that day, on behalf of the 1st defendant it was said 
that he intended to claim under the third party procedure, indem- 
‘nity from the 2nd, on the allegations already made in the Ist 
defendant’s written statement. The latter had no defence to 

the. plaintif? s action and I passed a decree on the 19th in favour 
of the plaintiff against the Ist defendant. The 2nd defendant’s 





ST om 7 LTL.. 4.. (183) 25 Ch. Div, 76. 
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vakil then raised the contention that the question between the 
defendants inter se could not be gone into in this action and that 
this must be tried as a preliminary point. I accordingly made 
an order on the same date adjourning the case a fortnight for 
deciding this question. Generally, no doubt, the third party 
notice must be served within the time I have mentioned, but 
R. 1 shows that in special cases the delay may be excused, for 
according to that rule the notice shall be served within the tune 
mentioned “unless otherwise ordered by the Master or Registrar.” 
This is a very fit case for an order being made excusing the 
delay. Within a few days of the rules coming into force, the 
Court was closed and the application was made on the next day 
after the re-opening. Both the English rules and our rules 
give a discretion to the Judge to extend the time and in this 
case I am prepared to exercise the discretion in favour 
of the applicant. Such delay, as there has been, is excusable 
as the rules were new and it took some time for the parties to 
become aware of them. 

To make my statement of facts complete, I must advert to 
one circumstance. The suit as originally filed was against the 
Ist defendant alone. He applied on the 21st February, 1927 
that the present 2nd defendant should be brought on the record 
as a party and the Registrar made an order on the 22nd direct- 
ing the 2nd defendant to be impleaded and he was accordingly 
brought on the record. It will be seen that at that time there 
were no rules relating to the third-party procedure. The Ist 
defendant’s application was supported by an affidavit in which 
he set forth his claim to indemnity as against the 2nd defendant. 
But on those allegations he suggested that the decree in favour 
of the plaintiff should be passed both against himself and the 
2nd defendant. It was in this manner that the 2nd defendant 
came on the record. These facts are entirely irrelevant for 
determining the questions that have been raised but I have set 
them out in order to remove any confusion that may arise on 
account of the somewhat peculiar facts of this case. 

It is next urged by the 2nd defendant that in the exercise 
of my discretion I must dismiss him from being a third party 
to the action. It is undoubtedly true that the Judge has . a 
discretion whether he will give directions or not. Per Lord 
Esher in Barter v. France (5). 

The very object of the third party procedure is to prevent 
multiplicity of actions. Some good reason must therefore be 


5, (185) 1 Q. B. 591 at 593. - 
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ee shown for the course which I am asked to adopt. If the third 
Alyar party proceedings will prejudice, embarrass or delay the plain- 
haviah tif, the Court may refuse to give directions. 


As neither of the defendants had any objection to a decree 
being passed in favour of the plaintiff on the suit mortgage such 
a'decree was already passed and the ground therefore that the 
plaintiff will be prejudiced or embarrassed does not exist. The 
Court may refuse to adopt this procedure for another reason, 
namely, that the whole dispute between the defendant anc the 
third party cannot be disposed of in the’ action itself. For in- 
stance, if the claim of the defendant against the third party is in 
part a claim to indemnity within the meaning of the third party 
procedure and in part to damages, this procedure will not cover ` 
thé’ latter claim and it would remain therefore to be tried be- 
i tween the defendant and the third party in another action. IM ~ 

such a case the Court holds that the third party procedure is 
itiapplicable [Barter v. France (5) already cited]. Then the 
question remains, is the mere fact that the case presents some 
difficulty, a reason for refusing directions as has been urged for 
the 2nd defendant? The decision of the Privy Council in 
Eastern Shipping Company v. Quah Beng Kee (3) (to 
which I have already referred) shows clearly that the Court will 
not refuse to apply the procedure merely because the case raises a 
question of some difficulty. The trial Judge there held that 
the right claimed against the third party was only a right to 
damages and not to indemnity and that therefore the procedure 
was. not applicable. The Appellate Court affirmed this judg- 
ment. The Privy Council taking a different view held that the 
right was a right to indemnity and applied the third party pro- 
cedure. Can there be a clearer case than this to show that the 
inere fact that some doubtful question arises is not a reason to 
refuse to apply these rules? Barter v. France (5) does not 
decide differently. In that case the Court refused to apply the 
procedure for various reasons, one reason being that the ques- 
tion raised was complicated and difficult. The discretion hav- 
- ing been exercised by the Court of First Instance, the Court of 
Appeal refused to interfere. Apart from this consideration, 
I do not find that the question raised in the present case is so 
difficult or complicated that I must decline to adopt the procedure. 
In my opinion, the point is, as I have shown, covered by clear 
authority. 


Se a ag E ee ed 
3. (1924) A. C. 177. 5. (1895) 1 Q. B. 591. 
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Itis next urged that the Ist defendant has not made out 
a- prima facte case and that on that ground his application fails. 
The question is, what is meant by a prima facie case? — In 
Carshore v. N. E. Rathuay Co. (6) Cotton, L. J., observes: 

“If it could be shown that their claim, 1f substantiated, was not one 
‘lor indemnity, but for something else, it would have been different; but 
this ıs a claim for indemnity within the meaning of the rule.” 

Fry, L. J., makes an observation to the same effect. ‘The 
question to be asked is, on the facts alleged, does a right to iv- 
demnity exist? If this right is made out, the applicant has 4 
prima facie claim ‘and the Court will not enquire closely into the 
merits of that claim. Bacon, V. C., thus puts it tersely in. the 
following passage: Ey ai 

“There is no doubt that the defendants were clearly mght in taking 
out this summons; and to go into the nature of the indemnity, would he 
a most idle and absurd thing for me to do. The rule is sufficient; the 
rule is plain; it is a case where an indemnity has been given.” [Edison 
and Stan Untied Electric Light Co. v. Holland, (1886) 33 Ch. Div. 497 
at 499. ] 

The Court might come to a different conclusion if the claim 
is entirely frivolous. Carshore v. N. E. Railway Co. (6); 


In the result I am of the opinion that no valid ground has 
been shown for my refusing to give directions. bka 
There remains one further question to be dealt with. For rhe 
2nd defendant it is urged that there have been same irregulari- 
ties in the procedure adopted and that therefore the application 
_ should be dismissed. I think this argument is scarcely tenable. 
© When indemnity is claiméd against a defendant who is already 
a party to the suit, I have pointed out that no leave of the Court 
is necessary to serve the notice. In this case, on the 19th of 
April, the lst defendant gave notice to the 2nd defendant `, in 
Court that he intended to apply under the rules relating to the 
third party procedure. As a matter of fact, such an applica- 
tion was then and there made in Court and in the presence of 
the 2nd defendant, but the bar not having become familiar with 
these rules a written noticé was not then served on him although 
this defect was later remedied. Is the absence of the written 


notice fatal to the application? I hold, in the circumstances, 
that it is not. 


If the defendant desires the third party proceedings te 
continue, he must take out a summons for directions as to the 
further proceedings. On the hearing of this summons, the 


6. (1885) 20 Ch. Div. 344 at 346. 7 
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jaaha third party or the defendant already on the record as the case 
Aiyar may be, may object that the case is not one in which the third 
hevia, Party procedure is applicable. The second irregularity 
hetty. complained of occurred in the taking out of the summons for 
directions. On the day the case was taken up for hearıng the 
2nd defendant’s objections, there was not before me a formal 
AU hi summons for directions. But it is obvious that every one caine 
í l to the Court for arguing this very question, for, according to the 
order of the 19th July, that was the question that was ro be 
argued and decided. The 2nd defendant was not prejudiced 
for he not only knew that this question was reserved by that 
order, but he actually came to Court to argue that very question. 
To cure the defect, a formal Judge’s summons has since been 

filed and, in the circumstances, I must disallow the objection.. 


TT TT SSNS Application granted. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice DrEvADoss AND MR. JUSTICE 
JACKSON. 
Jagannatha Pillai and 
others ...  Appellants* (L. Rs. of the 
deceased 1st defendam ) 


V. 
Kathaperumal Pillai and 

others ... Respondents (Plffs. Nos. 2, 3 
e and 4 and Defts. Nos. 2, 3 and 4). 


Jagannatna Madras Estates Lond Act, Ss. 189 and 192 and Schedules A and B - 
Piai — Decree of Revenue Cowri—Sale in execution—Sint in Civi Court to sel 
Ke the- aside on the ground òf froud or material irregularity wm publishing and 

ptramal conducting it—Maintainability—Potat not raised in the Lower Courts—l] 
Pillal. can be allowed to be raised in Second Appeal—Interpretation of Statutes— 
Special Act—Right of action tn a Civi Court when taken oway. 


A suit lies in a Civil Court to set aside a sale held in execution or a 
decree of a Revenue Court on the ground of fraud or material irregulanty 
in publishing and conducting it. Such a suit is not barred by Ss. 189 and 

- 192 of the Madras Estates Land Act. 


Observations to the contrary in Jaganmadha Charyulw v. Satya- 
narayana Varaprasada Rau, (1919) I L R 43 M 351 :37 ML J AG 
disapproved. 

The question as to the maintainability of the suit itself may be alloweu 
to be raised for the first time in Second Appeal. 

a esr? oo 


*S, A, No. 1044 of 1924. 6th May, 1927. 


= 
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Per Devadoss, J. :—When a special Act specifically says that the right 
of action in a Civil Court is not taken away except in the cases specifically 
mentioned in the Act, it would be opposed to the principles of construction 
of a special Act to hold that it takes away the right of a party to seek 
redress in a Civil Court in other cases. The right of a person to seek relief 
in a Civil Court is a common law right and as long as he can show cause 
of action he can hring a suit for redress. 

Second Appeal against the decree of the Court of:the Subor- 
dinate Judge of Sivaganga in A. S. No. 115 of 1921 prefer- 
red against the decree of the Court of the District Munsit of 
Paramakudi in O. S. No. 546 of 1919. 

R. Kesava Atyangar for appellants. ` 

T. V. Muthukrishina Atyar, A. Swaminatha Atyar and 
V. K. Srinwvasa Atyangar for respondents. 


The Court delivered the following 

JUDGMENTS :—Devadoss, J. :—The plaintiffs’ suit is for 
cancellation of a revenue sale of the plaint items on fhe ground 
that there was fraud and material irregularity in publishing and 
conducting it. Both the Lower Courts have found on the 
merits in -plaintiffs’ favour and set aside the sale. The legal 
represeritatives of the Ist defendant, the landholder, have pre- 
ferred this Second Appeal. 

The vakil for the appellants raises the contention that no suit 
lies to set aside a sale in execution of a rent decree on the 
ground of fraud or material irregularity in publishing and 
conducting the sale as a suit is barred under O. 21, R. 92, 
Civil Procedure Code. This point was not raised in the 
Lower Courts. But we allowed it to be raised as it affected the 
maintainability of the suit. The argument is that the provi- 
sions of the Civil Procedure Code of 1882 with a few excep- 
tions are made applicable to the proceedings under the Estates 
Land Act and therefore a suit to set aside a sale is barréd undér 
S. 312 of the old Code corresponding to O. 21, R. 92 of the 
present Code, and a sale can only be set aside under S. 311 
corresponding to O. 21, R. 90 of the present Code. 

S. 192 of the Estates Land Act provides that, with a few 
exceptions, the provisions of the Civil Procedure Code shall 
apply to alf suits and other proceedings under the Act so far as 
they are not inconsistent therewith. The question is, is a suif 
in a Civil Court for setting aside a revenue sale held in execution 
of a rent decree barred either by reason of S. 312 or by reason 
of the provisions contained in' the Estates Land Agt?, By S.189 
of the Act only cerfain classes of suits which are méntioned 


R—87 


Jagannatha 
Pilla! 


v. 
Katha- 
perumal 
Pillai. 


De: adoss, J. 


Jaga nnath ı 
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Katha- 
perumal 
Pillai. 
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specifically in Schedules A and B are exempted from the cogni- 
zance of the Civil Court. The present suit is not one of those 
specifically mentioned in Parts A and B of the schedule. When 
the Act specifically says that the right of action in a Civil Court 
is not taken away except in the cases specifically mentioned in 
the Act it would be opposed to the principles of construction of 
a special4Act to hold that it takes away the right of a party to 
seek redress inva Civil Court in other cases. The right of a 
person to seek relief in a Civil Court is a common law right and 
as long as he can show cause of action he can bring a suit tor 
redress. In this: case on the allegations made ‘by 
the plaintiffs, they have a cause of action and unless the-suit 
is expressly barred by some provision of the Estates Land Act 
they would be entitled to seek relief in the ordinary Civil Courts 
ofthe land. š - 








[t is urged for the respondents that S. 131 provides for set- 
ting aside the sale on payment of the purchase money in full, 
ond S. 124 does not contain any provision for confirmation of 
the sale. Under S. 312 of the Ciyil Procedure Code the Court 
is required to pass an order confirming the sale if no application 
under S. 311 is made or if such application is made and dis- 
allowed. Under S. 124 the Collector is -required to issue a 
certificate of sale to the purchaser if no application has been 
made under S. 131 or if an application has been made and 
rejected: As pointed out by Mr. Muthukrishna Aiyar, ‘there 
is no remedy to the ryot if the Collector refuses to set aside the 
sale, for no appeal is provided against an order under S. 131. 
Th the’ case of an order under S. 312 an appeal is provided for 
by S. 588, cl. 16. It is by reason of S. 132 that the provi- 
sions of Chapter VI are made applicable to the execution by a 
Revenue Court of any decree for arrears of rent. When no 
remedy is provided by the Act itself against the order under 
S.-131 and when it is not specifically enacted that the order of 
the Collector shall be conclusive, is it proper to hold that the 
party against whom the order is made has no remedy at’ all? 
Unless there be a specific provision in the Act itself, it would 
not be right to hold that the unsuccessful party is without a 
remedy. ` i 

It is urged by Mr. Muthukrishna Aiyar that even if S.312 
be held ta be a bar to a suit to set aside a revenue sale it does not 
bar a suit which is based upon fraud, for under the Civil Pro- 
cedure Code of 1882 an application under S. 311 to set aside 
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a sale could be made only on the ground of material irregular- 
ity in publishing and conducting it. Under the present Code 
O. 21, R. 90, an application could be made on the ground of 
fraud as well. It is unnecessary to consider this point at length 
as we are satisfied that the right of suit in a Civil Court to set 
aside a revenue sale is not taken away expressly or impliedly 
under the provisions of the Estates Land Act. 1 S.:A89 of the 
Estates Land Act takes away the jurisdiction of the Civil 
Court in the case of suits and applications of the nature speci- 
fied:in Parts A and B of the schedule to the Act, and there is no 
warrant for enlarging the scope of the exemption to other 
suits . j 

In Rajagopala Atyar v. Ramanujachariar (1) it was held 
that a sale held ih execution of a decree without notice as re- 
quired by O. 21, R. 22 was a nullity. Could it be said that 
in the case of a revenue sale the non-compliance with the provi- 
sions of O. 21, R. 22 by a Revenue Court would not make the 
eale a nullity? and if it is a nullity, what is the remedy of the 
aggrieved party?The remedy could only be by resorting to a 
Civil Court for setting aside the sale. In the case of a sale by 
a landholder under the summary proceedings under Ss. 111 
and 118 of the Estates Land Act it was held that the Revenue 
Court had no jurisdiction on an application by the landholder 
to set aside the sale on the ground of irregularity in the publica- 
tion and conduct of the sale and, if such ah order was passed. 
the purchaser could institute a suit in the Civil Court for a 
declaration that the order is nltra vires and void. Vide Jagan- 
nadha Charyulu v. Satyanarayana Varaprasada Rau (2). The 
observations of the learned Judges who decided that cdse with 
regard to suits to set aside sales in execution of rent decre¢s are 
only obiter and with very great respect I am unable to agree 
with them. Ona full consideration of the relevant sections of 
the Estates Land Act, I have no hesitation in holding that a 
suit in a Civil Court is not barred by reason of the provisions 
of the Estates Land Act or By reason of the provisions contain- 
ed in S. 312 of the old Code corresponding to O. 21, R..92 
of the present Code, which are applicable to the proceedings ir 
execution of a rent decree. 


There is no other point in the Second Appeal, which fails 
and is dismissed with costs of 1, 2 and 4 to 6 respondents. 


1. (1923) IL R 47 M 288 : 46 ML J 104 (FR). 
2. (1919) IL R 43 M 351°: 37 ML J 7%. © 
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Jackson, T. :—In execution of a decree by a Revenue 
Court, the first defendant brought the property of the 1st plain- 
tiff to sale. The 2nd plaintiff, his son, applied a month after 
the sale for two weeks’ time in order to deposit the balance of 
the decree amount. This was refused (Ex. Il). So plain- 
tiffs have brought this suit in the Munsif’s Court to set aside tne 
sale as fraliduleht. 

' The Lower Courts have decreed the suit. The question 
raised in Second Appeal is whether, having regard to S. 192 
of the Madras Act, I of 1908, any such suit can lie. S. 192 
enacts that subject to the other provisions of the Act, the provi 
sions of the Code of Civil Procedure shall apply to all proceed- 
ings under the Act, so far as they are not inconsistent therewith. 
It specially provides in sub-clause (a) that (among other sec- 


-- ——- —tions}-O- 24, R- 83; the postponement -of_sales, O, 21, R. 89, _ 








the deposit of the sale amount, O. 21, R. 91, cancellation if 
judgment-debtor has no saleable interest, shall not apply. 
O. 43 is also not applicable. 

It is argued that because O. 21, R. 92 is not specially 
excepted, therefore it applies. Under sub-clause (3) of that 
rule, no suit to set aside an order confirming a sale shall be 
brought by the person against whom the order is made. There- 
fore the present suit is incompetent. In support of this argu- 
ment, the appellant relies upon obiter dicta in Jagannadha 
Charyuku v. Satyanarayana Varaprasada Rau (2). 

There the question was whether an order under O. 2i, 
R. 90 could be passed in the case of a sale not under a decree 
but under the special provisions of the Act, Ss. 111, 118 and 
124. The learned Judges remark in passing that if the sale 
had been in execution of a decree passed by the Revenue Court 
O. 21, R. 92 would, by the force of S. 192 of Act I of 
1908 have become applicable. S. 192 of Madras Act I of 
1908 no doubt makes Rr. 90 and 92 applicable for these rules 
are not excepted in S. 192 (a). 


With the greatest respect, now that this point has been 
substantially in issue and fully argued, I am not prepared to 
hold that O. 21, R. 92 must be applicable merely because it 
is not in terms made inapplicable by S. 192 (a). 

S. 192 provides that where the procedure proper to any 
proceeding is not laid down by the provisions of the Act, it can 
be looked for in the Code of Civil Procedure. In the matter 

2. (1919) I L R 43 M 351 : 37 ML J 706. 


Eai 
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oí sales in execution of a decree of the Revenue Court S. 132 
lays down that the provisions of Chapter VI shall be 
applicable. In other words a ryot whose holding is sold up 
summarily under S. 77 (ii) and a ryot whose holding is sold 
up in execution of a decree of a Revenue Court, shall cach alike 
undergo the procedure set forth from S. 111 to S. 131. lt 
scems inconceivable that the Madras Legislatyre after fully 
providing for the procedure in this chapter, should have intend- 
ed to import as a concurrent procedure, a maimed form of that 
prescribed under O. 21. : 


Thus under the Madras Act, the vendor is given a certi- 
ficate under S. 124, and the vendee, if aggrieved, can sue before 
the Collector under S. 213, which also specially reserves under 
sub-clause (2) his right of action in a Civil Court unless such 
action is barred in Schedule A; under the Code of Civil Pro- 
cedure, the sale is confirmed and becomes absolute under 
O. 21, R. 92; there is an appeal for the aggrieved party 
under O. 43; and no suit lies. 


Under the procedure which, as now suggested, S. 192 ts 
supposed to import, the sale is confirmed, and the aggrieved 
party has no appeal because S. 192 excludes Chapter 
(Order) 43, and no suit, because O. 21, R. 92 precludes a suit. 


`~ Surely it is plain that the Madras Act, instead of introduc- 
ing such anomalies, has confined the procedure to Chapter VI, 
as S. 134 in terms provides; and O. 21, R. 92 has no appli- 
cation because the very provision in S. 134 is a provision such 
as is contemplated by S. 192 as restricting the application of the 
Code of Civil Procedure to the Madras Estates Land Act. Once 
it is found that O. 21, R. 92 has no application, a civil 
suit clearly lies, because the only form of suit in which the 
ordinary jurisdiction is barred in Schedule A of the Madras 
Act at all resembling the present suit is that described in item 
12 “to contest the right of sale of a holdifig’; and that is 
not the present suit. Here the plaintiff does not contest the 
right of sale; he pleads that the sale itself is fraudulent. 

There is a concurrent finding of fraud. 


I agree therefore that the appeal fails and must be 
dismissed with costs. 


N. S. | Appeal dismissed. 


v. 
Katha- 
perumal 
Pillai. 





Jackson, J 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ PRESENT :—MR. JUSTICE CURGENVEN. 
Rangasami Kanda Pillai ... Petitioner*® (1st accused). 
Rangasami Criminal Procedure Code, S. 423 (1) (b)—Scope and applicadthty— 
Pilal, Appellate Court being at one with the Lower Court as to the act commhed 
Inre. bui only differing as to the application of the law—Altermg the finding 
from a mare to a. less grave offence but maimtaming the same sentence - If 
GinountS to enhancement of sentence. 
It is not open to an Appellate Court, when setting aside the conviction 
of one of two or more offences, to confirm the sentence imposed by the 
Trial Court. But where the Trial Court has convicted the accused for a 
single offence and the Appellate Court alters the finding to a less grave 
offence, it may do it either because it rejects certain evidence 
accepted by the Trial Court and finds that the act committed is in substance 
and in fact less grave than that imputed to him by the Trial Court, or be- 
cause it applies the law differently as to the same facts, being~at one with 
--——— — ——— the-Frial Gourt-as-to- the-act-committed. --In- thelatter_case,_that_is_to_say, 
where the Appellate Court adopts the view taken by the original Court as 
to the act committed by the accused and only differs from it in its applica- 
tion of the law, neither the letter nor the spirit of S. 423 (1) (b) of the 
Criminal Procedure Code 1s broken by maintaining the sentence awarded by 
the Trial Court for the more grave offence, and the same does not amount 
io an enhancement of the, sentence. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Stationary 2nd Class Magistrate of Negapatam in 
Criminal Appeal No. 14 of 1926 preferred against the judg- 
ment of the Stationary 2nd Class Teena of Negapatam in 
C. C. No. 595 of 1925. 
V. L. Ethiraj and A. S. Stvakaminathen for petitioner. 
The Public Prosecutor on behalf of the Crown. 
The Court made the following 
_ Orpver :—In this case fhe petitioner was ‘convicted of 
voluntarily causing hurt with a dangerous weapon, under 
S. 324, Indian Penal Code, and was sentenced to rigorous 
imprisonment for two months. In appeal the conviction was 
altered into one under S. 323, Indian Penal Code, but the sen- 
tence was maintained. It is contended that, having altered 
aE the finding from a more to a less grave offence, the Appeliate 
Court should have reduced the sentence, and that the omission 
to do so amounts to having enhanced it. 
j It is well-enough settled [see Paramasiva Pillai v. Empe- 
ror (1), Ramanujam Pila v. Emperor (2), In re 
*Cr. R. C. No. 306 of 1926. 12th October, 1926. 
. (Cr. R.. Pæition No. 270 of 1926). 
1. (196) TIL RM 48, ~ 7" © 2. Weir, Vol. IT, p. 487. 
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Somasundaram Pillat (3), Prola Narasimham v. Emperor (4), 
Emperor v. Varadan (5)] that it is not open to an Appellate 
Court, when setting aside the conviction of one of two or more 
offences, to confirm the sentence imposed by the Trial Court. 
The reason is that, when (to take the simplest case) a single 
sentence is awarded for two offences, part of it must be deemed 
to have been incurred for the one offence and part for ‘the other, 
so that to maintain the whole sentence for only one of the offen- 
ces amounts to such an enhancement as is prohibited by S. 423 
(1) (b), Cr. P. Code. Such cases present no analogy 
to a case like the present, nor has my attention been drawn to 
any reported decisions upon the point. 


Speaking generally, an Appellate Court alters a finding 
{rom a graver to a less grave offence for one or other of two 
reasons either because it rejects certain evidence accepted by 
the Lower Court or because it applies the law differently to the 
same facts. An example of the former class of cases would be 
the reduction of robbery to theft by rejecting evidence of vic- 
lence. An example of the latter would be the conversion of 
a finding from theft in a building to simple theft by putting a 
different construction upon the word “building” or its qualify- 
ing words in S. 380, Indian Penal Code. Now the difference 
between these two classes is this, that whereas in the one the 
Appellate Court finds that the act which the accused committed 
was in substance and in fact less grave than that imputed to him 
by the Trial Court; in the other class, the Courts are at one as 
to the act committed and only differ as to the application of the 
law. The former class of cases, I refrain from discussing, 
because the case now in point clearly belongs to the latter. The 
accused caused the injuries with a stick and although nothing 
was known of the dimensions or other qualities of the stick 
(except perhaps what could be gathered from the nature of the 
injuries) the Stationary Sub-Magistrate assumed without any 
discussion that it was a dangerous weapon. The Joint Magis- 
trate very properly held that a stick is not prima facie a danger- 
ous weapon, and altered the finding. The two Courts were at 
one as to the facts. 


It appears to me that in applying that portion of S. 423 
(1) (è), Cr. P. Code, which allows an Appellate Court 
to alter the finding maintaining the sentence but not so as to 


3. (1908).3 M L T 312. 4. (1911) 2MWN 9, 
5. (1910) 8 ML T 117. 
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enhance the same, the test of enhancement must be found not 
among the technicalities of pena! definition but by answering 
the broad question: 

“For this man’s offence has the Appellate Court inflicted ened’ 
more severe than that originally awarded?” 

It may be open to argument whether in regard to my first 
class of cases, this question could be answered in the negative 
if the sentence were maintained. Using the same illustration 
it is to be supposed that, if the Trial Court itself had found not 
robbery but only theft proved it would have imposed a lighter 
sentence, so that the effect of its error, assuming that the Appel- 
late Court maintains the sentence, will.be that the accused 
receives a heavier punishment than ‘he would otherwise have 
received. But where, as in the present instance the Appellate 


act committed by the accused and only differs from it in its 
application of the law neither the letter nor the spirit of S. 423, 
Criminal Procedure Code, seems to me to be broken by maintain- 
ing the sentence. There has been no enhancement. 
The Criminal Revision Petition is therefore dismissed. 
N. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CURGENVEN. 


Veerabadra Pillai and others ... Petitioners* (Accused) 

Indian Penal Code, S. 141—Assembly by persons for defenduig what 
they are possessed of—If unlawful. 

Persons who have formed an assembly for the purpose of defending 
what they are possessed of, and what they bona fide believe to have a right 
to, whethen it be tangible property or such a right as that to supply cf 
water, are not members of an unlawful assembly within the meaning of 
S. 141 of the Indian Penal Code. 

Ganourt Lal Das v. Queen-Empress, (1889) 1 L R 16 C 206 distinguished. 
Pachhawri v. Queen-Empress, (1897) I L R 24 C 686 and Bagh Singh v. 
Emperor, (1923) 81 I C 113 followed. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-divisional Magistrate of Devakofta1 in 
Criminal Appeals Nos. 38 and 40 of 1926, preferred against the 
judgment of the Court of the Taluk Magistrate of mivaganga 
in Calendar Case No. 161 of 1926. 

4G. R. €. No. 873 of 1926. ~~ 3rd May, 1927. 

(Cr. R. P. No. 755 of 1926.) 
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V. L. Ethiraj for petitioners. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER :—The petitioners, 54 in number, were convicted 
of forming members of an unlawful assembly, under S. 143, 
Indian Penal Code, by the Taluk Magistrate of Sivaganga, and 
these convictions were confirmed on appeal to the Sub-Division- 
al Magistrate of Devakottai. For the purposes of this revision 
petition the following facts may be accepted. Sevalkanmoi, 
to which the petitioners belong, is a proprietary village and pos- 
sesses a tank which irrigates their lands. The tank is fed by a 
channel, and a dispute arose with the ryots of Thevadiakanom 
village which is included in the Sivaganga Zamindari as to the 
right to the supply of water through this channel. The latter 
ryots erected a bund, marked BB, in the Commissioner’s plan, 
which had the effect of diverting the water from the Sevalkan- 
moi tank and leading it to Thevadiakanom lands. The pro- 
prietor of Sevalkanmoi sued the ryots of Thevadiakanom(O.S. 
No. 107 of 1923) and obtained a decree directing them to 
remove the bund BB-1 and restore it to its original position 
A D. This was done by a Commissioner, in execution of the 
decree, on 28th and 29th October 1925. It may be noted that, 
whether by deliberate intention or otherwise, the Sivaganga 
Estate, which was under the Court of Wards, was not made a 
party to the proceedings. Subsequently the proprietor of 
Sevalkanmoi and some others, apprehending that the bund as 
restored by the Commissioner would be interfered with, peti- 
tioned the Sub-Divisional Magistrate, who passed an order 
under S. 144, Criminal Procedure Code, on 28th December, 
1925, prohibitting those ryots of Thevadiakanom who had been 
parties to the suit from “preventing the petitioners in maintain- 
ing the original state of the bund”. He declined to pass any 
such order against the Court of Wards’ Assistant Tahsildar 
and some of the estate servants, on the ground that they were 
not parties to the suit. Maters standing thus, on 25th Febru- 
ary, 1926, a large number of Sevalkanmoi ryots, including the 
petitioners, assembled at the scene, armed with sticks and spades 
clearly prepared to exert force should occasion arise. Intima- 
tion was sent to the Police, and a Sub-Inspector marched this 
body of persons to the Police station, disarmed them, released 
them on bail, and charge-sheeted them under S. 143, I. P. C. 

The point which Mr. Ethiraj seeks to make dn revision of 
the convictions under this section is that, granting the truth of 

R—88 
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the, prosecution case (which indeed appears to me to be 
incontestable), the petitioners,;were, concerned not to enforce 
their right or supposed right to the supply of water, but merely 
to maintain it; and that mere maintenance of a right by force 
or show of force will not constitute an assembly of five or more 
persons an unlawful assembly. The judgment of the learned 
Taluk Magistrate contains a clear finding that at the time of the 
occurrence the bund was in the condition to which the commis- 
sioner had restored it. The learned Sub-Divisional Magistrate’s 
finding upon the point is very obscure, but if it amounts to hold- 
ing that the petitioner’s opponents had, after the execution of 
the decree by the Commissioner, restored the bund to the line 
BB-1, the learned Public Prosecutor is willing to concede that 
there is nothing in the evidence to support this finding. I may 


- —-—-takeit, therefore, that. whatthe petitioners did was to_assemble 


in force with the intention of resisting an apprehended attempt 
on the part of the estate officials or ryots to interfere with the 
bund as fixed by the Commissioner, that is to say, as it origin- 
ally stood before the Thevadiakanom ryots changed its site. 
Now as against those of the ryots who had been parties to the 
suit, the petitioners had obtained a declaration of their right 
to have the bund as they wished it, and it has been so restored. 
It 1s true that they had not made the estate itself a party, but 
it may, I think, be taken that even as against the estate they en- 
tertained a bona fide belief that they were entitled to maintain 
the status quo. It is further clear that the petitioners were 
in actual possession of this right or supposed right at the time 
when the occurrence took place. That being so, there is 
clear authority in support of Mr. Ethiraj’s e A 
common illustration of the maintenance of a mght by force is 
where persons reccive information that the opposing party is 
going to dispossess them of a piece of land, and collect upon 
the land in force in order to resist such an attempt. An 
example of this class of cases is Pachkauri v. Queen-Empress 
(1), where it was held that, in such circumstances, the accused 
were justified in taking such precautions as they thought were 
required, and in so doing could not rightly be held to be mem- 
bers of an unlawful assembly. A similar case was similarly 
decided in Stlajst Mahto v. Emperor (2). For an instance of 
the maintenance by force of a right to a water supply reference 
= be made to Bagh Singh v. Emperor (3). A more 


1 L R2 686 2. (199) I L R % C %5. 
3. (1923) 81 I C 113. 
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extreme case of the same kind, ‘where the accused cut a' bund 
which, in disobedience to af?injunction, the complainant’s party 
had constructed, was decided in the same sense in Ram Nandan 
Prasad Singh v. Emperor (4). The learned Public Prosecutor 
has drawn my attention to Ganouri Lal Das v. The Queen 
Empress (3), which also related to the forcible demolition of 
a bund which the accused considered tẹ’ be ahïnfringement of 
their rights. The facts of: that casé’may''Be distinguished 
from those of the present case, as they have been distinguished 
in Pachkauri v. Queen-Empress (1), on the ground that when 
the accuseds’ party arrived in force upon the scene their right 
had already been infringed. But it is certainly true 
. that the judgment does not proceed upon the dis- 
tinction between ‘enforcement’ and ‘maintenance’ and 
clearly lays down that to defend a right by force is 
to enforce it. I do not think that this view has been followed, 
and, if I may say so with all respect, I do not find that the 
passages cited from Dalton’s Justice of the Peace and from 
Russell as expounding the English Law afford any authority 
for it. They relate to such assertive acts as making a forcible 
entry upon land to which a title is claimed, and removing a 
nuisance in a violent and tumultuous manner. I prefer accord- 
ingly to follow the other cases which I have’cited, because it 
appears to me little short of self-evident that in defending what 


they are possessed of and bona fide believe they had a right to, ` 


whether it be tangible property or such a right as that to a 
supply of water, persons who have formed an assembly fbr 
that purpose do not render themselves criminally punishable. 
I accordingly allow the petition, set aside the convictions 
and sentences, and direct that the fines, if paid, be refunded. 


N. S. Petition allowed. 


1. (1897) I | R 24 C 6. 4. (1913) 17 G WN 1132, 
, 5. (1889) I L R 16 Ç 206, 


Veerabadra 
Pilal, 
JTnre. 
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[PRIVY COUNCIL.] 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—VISCOUNT DUNEDIN, Lorp DARLING AND 
SIR LANCELOT SANDERSON. ~ m 


Krishna Reddi ... Appellant* 


v. p 
Gandavaram Raghava ‘Reddi and another ... Respondents. 


Civil Procedure Code of 1908, S. 100—Fimdsngs of fact—Interference 
revth—Jurisdiction in Second Appeal—Frst Appellate Court—I'inding of 
fact before remand—Inconsistent finding after remand—Which prevaus— 
Hindu Law—Joint family—Father—Sale-deeds by, found not to have efect- 
ed a real transfer—Son’s right to recover entire property purporting lo 
be sold in case of. i 


__ The findings of fact of the first Appellate Court are binding upon 
the High Court in Second Appeal, unless it can -be—said that there is no 
evidence to support them. 


In a suit hy a Hindu son for a declaration that two sale-deeds exe- 
cuted by his undivided father in respect of joint family properties were 
null and void and that he should be put in possession of the said propertier 
on behalf of the joint family, the District Judge, in first appeal, found 
that a portion of the consideration for the sales represented debts binding- 
upon the plaintiff which had been discharged by the vendee. He, how- 
ever, held that the transactions were void even if consideration passed, be- 
cause the alleged sales were not bona fide sales, but were resorted to to 
screen the properties in case the plaintiff should bring a suit. He, there- 
fore, pasted a decree setting aside the sale-deeds and directing the 
delivery to the plaintiff on behalf of the family of possession of the pro- 
perties covered by the said deeds on payment of the amount of the debts 
which had been discharged by the vendee. j 


When the case went up on appeal, the High Court remanded the case ` 
to the Dætrict Judge for a finding on the issue whether as between the 
father and the vendee the sale-deeds effected a conveyance wholly or 
partially valid of the former’s share to the latter. The District Judge 
submitted a finding based on evidence that the sales did not effect a con- 
veyance of the father’s share to the vendee, The High Court accepting 
that finding, held that the sale-deeds were null and void and not binding 
on the plaintiffs family and decreed that the vendee should unconditionally 
put the plaintiff in possession of the entire properties covered by the sald 
deeds. 


Held, that the finding of the District Judge before remand that the 
vendee did discharge family debts must be considered to have been eradi- 
cated by his finding on remand, that there was no consideration for either 
of the alleged sale-deeds, and that those deeds did not effect a real transfer 
of the properties, and that that finding on remand was binding upon the 
High Court. : as 


ae aa O a a a 
*P, C. Appeal No. 7 of 1924, 10th Marnh, 1927, 
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Held that, in view of those findings, the decree of the High Court 
mentioned above was right. 


Quaere: Whether the vendee Gas in any event entitled to the sharc 
of the father in the properties purporting to be conveyed under the sald 
sale-deetls. 

Consolidated Appeal (No. 7 of 1924) from a decree of 
the High Court at Madras, dated 19th April, 1920, modifying 
a decree of a division Bench of the same Court, dated 15th 
February, 1918, in an Appeal from the DiStrict Court of 
Chingleput prefered against the judgment and decree of the 
Temproary Subordinate Judge: of Chingleput. 

K. V. L. Narasimhan and Subba Rao for appellant. 

De Gruvther, K. C., and E. B. Ratkes for respondents. 

10th March, 1927. The Judgment of their Lordships 
was delivered by 

SIR LANCELOT SANDERSON :—This is an appeal by 
the plaintiff, Krishna Reddi, and a cross-appeal by 
Gandavaram Raghava Reddi and Kodur Venkataperumal 
Reddi, defendants 3 and 4, from a judgment and tecree, dated 
the 19th April, 1920, of the High Court of Madras, in Letters 
Patent Appeal No. 23 of 1918. - 


The suit was brought as long ago as 1910, and it has had 
a chequered career. The first defendant, Varada, was the 
father of the second defendant, Venkatarama, and the plaintiff is 
the son of the second defendant, and they are members of a joint 
undivided Hindu family. Venkatarama, the second defend- 
ant, had two wives; by his first wife he had a daughter, rand 
by the second he had an only son, viz., the plaintiff. 

It was alleged on behalf of the plaintiff that he and his 
mother were obliged to leave the home of the second defend- 
ant and to live with the plaintiff's mother’s people for’ some 
three and a-half years before the suit was brought. 

The third, fourth, and fifth defendants were alleged to be 
close friends of the second defendant. 

By a document, dated the 22nd January, 1910, the first 
defendant, Varada, purported to sell to the third defendant the 
properties comprised therein and specified in Schedule A to the 
plaint. The consideration was alleged to be Rs. 15,000, and 
the property was alleged to be the self-acquired property of 
the first defendant. 

On the same day, the first and second defendants (the 
second defendant purporting to act for himself and his minor 
son, the plaintiff) by another document purported to convey 


PC. 
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wee to the fourth defendant the property comprised therein, and 
* Krishna described in Schedule B. to the?lairit. The consideration was 

ee alleged to be Rs. 20,000, through a bond executed in favour of 
pahina the second defendant for discharging certain debts specified 
therein, and also other family debts. 
Sir Lancelot 


Eao On the 9th February, 1910, the second defendant purport- 
ed by means ofan alleged deed of gift of that date, to give 
certain prépertiesspecifi¥d in Schedule C to the plaint in favour 
of a temple, of which the fifth defendant was trustee. 


The plaintiff alleged that the properties specified in Sche- 
dules A, B, and C were joint family properties of the family, 
of which the plaintiff and the first and second defendants were 
members, that the above-mentioned alleged deeds of sale and 
the deed of gift were fradulent and devoid of consideration, 

~ that there was no-legal-necessity, and that the alleged- deeds-were 
nullities. 

On the 31st January, 1910, the alleged deeds of sale were 
registered, in spite of the plaintiff's mother’s objection before 
the Registrar. 

The suit was brought on the 15th April, 1910, and the 
plaintiff claimed therein a declaration that the sale deeds and 
the deed of gift were null and void and that he should be put 
In possession of the above-mentioned properties on behalf of 
the joint family. There was an alternative prayer for parti- 
tion in case it was held that the decds were in any way binding 
on the interests of the first and second defendants. l 

The case of the contesting defendants, viz., defendants 3 
and 4, was that the sales were bona fide and that consideration 
passed for them, and that title was intended to and did actually 
pass to them. 

The first defendant was an old man, and it was alleged 
that the second defendant was acting as manager of the family. 

The learned Subordinate Judge found that the sale deeds 
were made to defraud the plaintiff, that they were not bona fide 
to discharge antecedent debts, and that they were not valid as 

° against the plaintiff to the extent of his share, viz., one-quarter. 
He held that the properties in Schedule A were joint family 
r properties. This finding is nọt now disputed. He held, fur- 
ther, that the gift of the properties in Schedule C was invalid. 

This finding also is not now disputed. 
à - While holding that there was consideration and that title 
was intended to pass under the two deeds of sale, he found 
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there was no necessity for the, sales and made a decree, dated 
the 15th April, 1913, that;the.defendants 3 and 4 should. put the 
plaintiff i in po aan of,.his share of the properties on his pay- 
ing into * Court Rs. 2,945-11-6 (i. è, one-quarter of 
Rs. 11,782-14-0), to be paid to the third and fourth defendants 
in the way they might arrange between themselves. It was 
further ordered that the fifth defendant should put the plaintiff 
in possession of the properties comprised in, Schedulg C. 

The above-mentioned sum of Rs. 11,782-14-0 is explained 
by the fact that the learned Subordinate Judge found that 
debts to the extent of, Rs. 11,782-14-0 had been discharged by 
the fourth defendant. 


The plaintiff and the defendants 3 and 4 appealed against 
this decree to the learned District Judge. The plaintiff alleg- 
ed that the alienations should have been set aside + toto as 
void, and the third and fourth defendants urged that the aliena- 
tions were made for justifiable necessity and should have been 
upheld, and the plaintiff’s suit should have been dismissed. 

The learned District Judge held that Exhibits I and II, 
which are the alleged sale deeds of the 22nd January, 1910, 
were not bona fide sales, but were resorted to to screen the 
properties in case the plaintiff should bring a suit. In a later 
part of his judgment he held that in pursuance of a scheme to 
defraud the plaintiff or his family the alienations were made, 
and the third and fourth defendants actively participated in 
the fraud. He held, further, that the transactions were void 
even if consideration passed. 

He made a decree reversing the decree of the Trial Court, 
in so far as it was against the plaintiff, and declaring that the 
plaintiff was entitled to get the sales of A and B schedule lands 
set aside, and that the plaintiff should recover possession of the 
said A and B schedule lands on behalf of the family on pay- 
ment of Rs. 11,782-14-0, the amount of the debts which had 
been discharged by the fourth defendant. The plaintiff’s appeal 
was allowed and the appeal of defendants 3 and 4 was 
dismissed. 

Their Lordships understand that the decree of the learn- 
ed Subordinate Judge, as regards the properties comprised in 
Schedule C, was not interfered with. 

The defendants 3 and 4 appealed to the High Court of 
Madras and the plaintiff filed cross-objections. The learned 
Judges of the High Court who heard the appegl nemanded the 
case to the Lower Appellate Court on the grounds that the 
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learned District Judge had: not recorded a formal decision on 
the question whether the “alleged sale deeds 
effected any real alienations, and that the learned 
District Judge had apparently deeided the appeal on the ground 
that in any event a finding that the sales were merely fraudu- 
lent was a sufficient basis for the grant of the relief asked for. 
They required the learned District Judge to submit findings on 
the following issues :— 

(1) Whether the alienation of A and B scheduled properties is not 
supported by consideration? 

(2) Did either or both of the documents, Exhibits I and II, effect a 
real transfer of the property which they purported to convey? . 

Exhibit I is the deed of 22nd January, 1910, in favour of 
Raghava (third defendant), and Exhibit II is the deed of 22nd 
January, 1910, in favour.of Venkataperumal (the fourth 
defendant). . 

The learned District Judge on remand found that the real 
object in resorting to the sales was to screen the properties 
from the plaintiff and that no consideration really passed; that 
the parties did not intend that the transactions should be genuine, 
and that the promissory notes only served to give an appear- 
ance of truth to the transactions. 


On the two above-mentioned issues he found that Exhibits 
I and II were not supported by consideration and that those 
documents did not effect a real transfer of the properties which 
they purported to transfer. 


'H:On the further hearing of the appeal and upon the above- 
mentioned findings of the learned District Judge, the learned 
Judges of the High Court were agreed that the Lower Court’s 
findings must be accepted, and said that they would deal with 
the decree on the footing that as against the plaintiff at least 
the alienations of A and B schedule properties were not for 
consideration and that Exhibits I and II effected no real trans- 
fers. 


Unfortunately, the learned Judges could not agree as to 
the course which should be adopted. They, however, came to 
the conclusion that the opinion of the senior Judge should 
prevail, and accordingly they directed that the learhed District 
Judge should be called upon to submit a further finding as pro- 
posed in the judgment of the senior Judge. The case, there- 
fore, was again remanded to the learned District Judge for a 
finding on the jssue whether as between the first and second 
defendants and the third and fourth defendants Exhibits I and 
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II effected a conveyance wholly or partially valid of the for- 
mer’s shares to the latter. 

The learned District Judge submitted his finding as 
follows :— 

“For these reasons and for those set forth in my previous finding, I 
find that, as between the first and second defendants and the third and 


fourth defendants, Exhibits I and II did not effect a conveyance of the 
formitr’s alare to the latter.” 


The appeal then came once more before the learned Judges 
of the High Court. 


The senior Judge came to the conclusion that the appeal 
of the defendants 3 and 4 should be dismissed and that the 
plaintiff's memorandum of objections should be allowed. 


The other learned Judge agreed that the final order should 
be as proposed by the senior Judge, but stated that he still 
adhered to the opinion which he expressed in his previous judg- 
ment and would have passed an order in the terms therein 
mentioned. The decree of the High Court, dated the 15th 
February, 1918, therefore, was to the effect that the decrees of 
the Lower Appellate Court and of the Court of first instance 
should be set aside and a declaration was made that the sale 
deeds of the 22nd January, 1910, and the deed of gift, dated 
the 9th February, 1910, were null and void and not binding 
on the plaintiff's family, and the Court further decreed that the 
defendants 3 and 4 should put the plaintiff in -possession of the 
plaint A, B and C schedule properties, and that the Subordinate 
Judge should hold an efiquiry regarding future mesne profits 
until date of delivery or three years from that date, whichever 
should be nearer, and pass a decree for them under O. XX, 
Rule 12. The decree contained a further direction for the pay- 
inent by the defendants 3 and 4 of the plaintiff’s costs. 


This, however, was not the end of the proceedings in the 
High Court, for, as the learned Judges had differed, the de- 
fendants 3 and 4 appealed under the provisions of the Letters 
Patent from the decision of the learned senior Judge of the 
Division Bench. This appeal was heard by the learned Chief 
Justice and two other Judges of the High Court. The three 
learned Judges accepted the findings of the learned District 
Judge, which they stated were also accepted by -the learned 
Judges of the Division Bench, viz., that the sales were pune 
sham transactions intended to defeat the plaintiff. 


They then stated that the only other question foscas deron ; 


was whether the -learned District Judge was right in making 
R—89 
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the relief which he had given. to the plaintiff dependent upon 
the payment of the sum paid by defendants 3 and 4 for the 
discharge of the joint family debts. It should be noted that 
this order of the learned District Judge was not quoted correct- 
ly. Fhe relief given by the learned District Judge to the 
plaintiff was dependent upon the payment of the debts which 
had ‘been discharged by the fourth defendant; thgre, wagy no 
reference to any sum paid for the discharge of debts by,|.,the 
third defendant in the decree of the learned District Judge. 


The learned Judges came to the conclusion that there was 
no reason for interfering with that part of the decree of the 
learned District Judge. They therefore decided to modify 
the decree made by the learned senior Judge of the Division 
Bench of the High Court, by making the decree for possession 


-dependent -upon. the payment by the plaintiff in ‘the manner 


provided in the decree of the District Judge, and directing that 
the amount should bear interest at 6 per cent. from the date 
of the decree of the Subordinate Judge. The decree, as 
drawn up, directed that the defendants 3 and 4 should put the 
plaintiff in possession of the plaint A, B and C schedule pro- 
perties on payment by the plaintiff of Rs. 11,782- 14-0, and 
that the said amount should carry interest at 6 per cent. per 
annum ‘from the 15th April, 1913, until the date of payment. 
Itis to be noted that.the decree, as drawn up, went fur- 
ther’ than. the judgment of' the learned Judges who heard the 
Letters Patent appeal. The decree of the learned District 
Judge provided that the plaintiff shoy}d recover possession of 
the said A and B schedule lands on payment of the sum of 
Rs. 11,782-140. 

The recovery of the Schedule C lands by the plaintiff was 
not dependent upon the payment of the said sum. 

But the decree made by the learned Judges who heard the 
Letters Patent appeal made the recovery of the Schedule C lands 
dependent upon the above-mentioned payment, as well as the 
Schedule A and B lands. 

Since the decree of the learned Subordinate Judge, which 
directed that the fifth defendant should put the plaintiff in 
possession of the Schedule C lands, there had been apparently 
no question as to this part of the case. 

The decree in the Letters Patent appeal directed the de- 
fendants 3 and 4 to put the plaintiff in possession of the Sche- 
dule C land although, as far as their Lordships know, de- 


* fendants 3 and 4 had nothing to do with the Sch. C lands. 
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It is therefore apparent that the decree appealed from 


cannot stand in its present form. 

There is, however, a serious question whether there is any 
reason why the decree of the Division Bench of the High 
Court, dated the 15th February, 1918, should be interfered 
with. It was argued on behalf of the defendants 3 and 4 
hetore the Board that the learned Judges of the Division 
Bench of*tHé High Court were Wrong in ‘remanding the case 
for a. finding upon the two issues, which have already been 
referred to.. Their Lordships are not prepared to hold that the 
learned Judges were wrong in remanding the case fora 
clear and definite finding upon the issues whether the 
alienation of A and B scheduled properties was not supported 
by consideration, and whether either or both of the documents, 
Exhibits I and II, effected a real transfer of the property 
which they purported to transfer. 

Their Lordships agree with the learned Judges that 
definite findings on these issues were material and necessary. 


If, then, the remand was not wrong, the findings of fact 
made by the learned District Judge upon these two issues were 
binding upon the High Court unless it could be said that there 
was no evidence to support them. Their Lordships are clearly 
of opinion that such an objection to the findings cannot be up- 
held. The findings of the learned District Judge were adopt- 
ed by the learned Judges of the Division Bench which heard 
the second appeal and by the learned Judges who heard the 
Letters Patent appeal, aili¢their Lordships see no reason for 
differing from the conclusion arrived at by all the High Court 
Judges in this respect. 

There remains the question whether, in view of these 
findings, there was any ground for altering the decree of the 
Division Bench, dated the 15th February, 1918. 


The learned Judges who heard the Letters Patent appeal 
apparently concluded that it would not be equitable to allow the 
plaintiff to recover possession of the A and B schedule pro- 
perty unless he paid the amount of the debts discharged by the 
fourth defendant. In view, however, of the above-mentioned 
findings, which must be accepted, it cannot be held that the 
fourth defendant did discharge family debts as alleged. 

The finding to that effect, which may be said to arise from 
the learned District Judge’s decree of the 26th February, 1915, 
must be considered to have been eradicated, when,the learned 
District Judge, on remand and on further consideration of the 
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evidence, came to the conclusion that there was no considera- 


‘tion for either of the alleged sale deeds, Exhibits I and II, and 


that these deeds did not effect-a real transfer of the properties. 


Subject to a further question which was raised by the 
learned counsel on behalf of the third and fourth defendants, 
their Lordships are of opinion that there was-no ground for 
interfering with the decree of the Division Bench”of the High 
Court, dated the 15th February, 1918. : 


© The other point to which reference has been made is as 
follows:—It was argued on behalf of defendants 3 and 4 that, 
as between defendant No. 2 (viz., Venkatarama, the father 
of the plaintiff) and the defendants 3 and 4, there was no 
reason for holding that the transfer was not complete, and 
that a decree should be made declaring that the defendants 3 


and 4 were entitléd to the share of the-defendant No. -2 - dn. 


the above-mentioned properties. 


Their Lordships are not satisfied that this point was 
raised before the learned Judges who heard the Letters Patent 
appeal, and in view of the findings of the learned District 
Judge, that no real transfer was intended or effected between 
the above-mentioned parties, they, are not prepared to enter 
upon the question further. 


For the reasons herein contained their Lordships will hum- 
bly advise His Majesty that the plaintiff's appeal should be 
allowed and that the defendants 3 and 4 should pay to him his 
costs of the appeal before this Board; that the decree of the 
High Court in the Letters Patent Appeal No. 23 of 1918, dated 
the 19th April. 1920, be set aside with costs, and that the 
decree of the High Court in Second Appeal No. 711 of 1915, 
dated, the 15th February, 1918, should be restored, and that 
the cross-appeal of the defendants 3 and 4 should be dismissed 
with costs. 


Solicitors for appellants : Douglas Grant and Dold. 
Solicitors for respondents : T. L. Wilson & Co. 
Appeal allowed and cross-appeal dismissed. 
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_ [FULL,BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Srmm WILLIAM PHILIes, KT., OFFICIATING 
CHIEF JUSTICE, Mr. Justice Brastey AND Mr. JUSTICE 
ANANTHAKRISHNA ATYAR. 


Ganshamdoss Narayandoss ees Appellant* 
V 


Gulab Bi Bai Respondent. 

Succession Act, Ss 187, 25—Unprobated will—Defendant if and when 
can rely on—Heir-at-law—Swit by—Defendant if can rely on temprobated 
till m—Jus Tertii—Plea of—W hen avaiable to a defendant. 

By the F. B.: A defendant resisting a claim made by the plaintiff as 
heir-at-law cannot rely in defence on a will executed in his favour at 
Madras in respect of property situate in Madras when the will is not pro- 
bated and no letters of administration with the will annexed have been 
granted. 

A defendant can rely on an unprobated will, provided that he does not 
do so in order to establish a right under the will. 

Per Anantakrishma Aiyar, J. :—Under the general law a defendant's 
plea of Jus terfi cannot be entertained when he does not state in whom the 
right of suit resides. He must trace the title to a third party other than 
the plaintiff. A mere suggestion that there may be a third party with 
better title is nothing. 

On appeal from the judgment of the Hon’ble Mr. Justice 
Kumaraswami Sastri, dated 29th Octdber, 1924, and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court. 

K. S. Krishnaswat™Aivangar and K. Bhashyam Aryanyar 
for appellant. 

C. Venkatasubramiah for respondent. 

The Court (the Chief Justice and Curgenven, J.) made 
the following 

ORDER OF REFERENCE:—The Chief Justice :—The plaintiff in 
this case is One Ganshamdoss Narayandoss, and he sued for the 
recovery of a house No. 2/100, perumal Mudali Street, implead- 
ing originally one Saraswathi Bai, who is now dead,'and subse- 
quently putting on the record Gulab Bi Bai, her legal represen- 
tative. The property belonged to one Kaveri Bai, 


and it may be taken for the purposes of this reference that in’ 


the absence of a will, the plaintiff, Ganshamdoss Narayandoss, 
would be entitled to succeed Kaveri Bai in preference either to 
Saraswathi Bai or Gulab Bi Bai. The claim is resisted on the 


* O. S. Appeal No. 16 of 1925. 12fh September, 1927. 
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ground that Kaveri Bai left a will in favour of Saraswathi Hai. 
That will was not probated, and the question is whether it can 
be used to defeat the plaintiffs claim. 

The plaintiff by paragraph 5 of his plaint alleges that Kaveri 
Bai died intestate on the 16th of October 1908. In my opinion 
that was an unnecessary allegation. But it resulted in the 1st 
issue in the suit- being framed as follows: “Did Kaveri Bai 
die intestate as alleged in paragraph 5 of the plaint for after 
making her last will and testament as alleged in paragraph 3 of 
the written statement?” The learned Judge obviously attached 
importance to the form of the pleading and the issue, because 
he says this: “In the present case the plaintiff comes to Court 
saying that Kaveri Bai died intestate and that he is the heir 
under Hindu Law claiming by intestate succession.” In my 


- opinion_that. burden. was not one which lay upon him and the 





allegation in the pleading was an unnecessary averment. I think 
that all he had to do was to prove that he was the next of kin of 
the last owner of the property, Kaveri Bai, and thereupon the 
burden of proof would be cast upon the defence to show 
that the defendant had a better title. It would he to my mind 
wholly wrong in this country to allow the burden of proof to be 
shifted by a redundant averment in the pleading or by an incau- 
tious acceptance of an issue framed upon that averment. I am 
therefore of opinion that it would be wrong in determining 
where the burden of proof lies in this case to rest it upon the 
form of pleading and the issue and that we ought to consider 
where the burden lies in law. ome 

The learned Judge held that an unprobated will could be 
used to defeat the plaintiff's claim and reiterated the view which 
he had expressed on the subject in Shadagopa Naidu v. Thiru- 
malaswami Naidu.(1). The doctrine is alleged to be derived 
from the case of Janaki v. Dhamu Lall (2). I do not wish to 
embarrass the Full Bench by comments on the cases which will 
be discussed before them. But I think it is very doubtful whe- 
ther Janaki v. Dhanu Lall (2) really supports the proposition 
contended for though it was taken to establish that proposition 
in Caralapatht Chunna Cunniah v. Cota Nammalwariah (3). I 
confess myself unable to ascertain what exactly was laid down 
in Parthasarathi Aiyar v. Subbaraya Gramani (4). On the other 
hand, the observations in Lakshmamma v. Rathnamma (5) 


1, (1915) 18 M L T 129. 2. (1891) IL R 14 M 545. 
3. (1909) Jd I, R3 M 91, 4, (1923) 45 M L J 178, at 18f. 


5. (1913) I L R 38M 474 :25 M L J 556. 
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seem clearly to tend in the opposite direction. My own view 
would be not merely that an unprobated will could not be used 
to establish title which is clearly forbidden by S. 187 of the 
Succession Act but that it could not be used as a weapon of de- 
fence when the onus was clearly thrown upon the defence. But 
{ realize ihe difficulty created by S. 25 of the Succession Act 
which defines intestacy in the following words: “A man is 
considered to die intestate in respect of property of which he 
has not made testamentary disposition which is capable of tak- 
ing effect.’ Where the evidence establishes a valid execution 
of a will, it ıs dificult to say that an unprobated will is not capa- 
ble of taking effect, because it is obvious that as soon as probate 
ts obtained it can take effect. The position would then be that 
the burden would be thrown upon the plaintiff by law, and not 
by the accident of the way in which he framed his pleading, of 
proving that the testatrix died intestate and that applying the 
definition of S. 25 this testarix did not die intestate. The 
practical inconvenience of putting an executor in the position of 
being able to refuse to take out probate and keep the presump- 
tive hetr-at-law at arm’s length by an unprobated will requires 
no comment. In my opinion the matter had better be settled 
by a reference to a Full Bench and the question referred will be 
as follows: Can a defendant resisting a claim made by the 
plaintiff as heir-at-law rely in defence on a will executed in his 
favour at Madras in respect of property situte in Madras when 
the will is not probated and no letters of administration with the 
will annexed have been granted? 

Curgenven, J. :—This is an appeal against the judgment 
of Mr. Justice Kumataswami Sastri in C. S. No. 755 of 1920 
on 'the file of this Court. The property in suit consists of a 
house and site in Georgetown, Madras, valued in the plaint at 
Rs. 12,700. It belonged to one Kaveri Bai, sister of the 
plaintiff’s father, and the plaintiff claimed to recover posses- 
sion of it as her heir. The claim was resisted by a half-sister 
of Kaveri Bai’s named Saraswathi Bai, who obtained posses- 
sion upon Kaveri Bai’s death in 1908 and who set up a will 
of Kaveri Bai’s as the foundation of her title. Saraswathi 
died during suit, and her sister, Gulab Bi Bai, was brought on 
the record as her legal representative. The learned Judge 
has found in favour of the will and dismissed the suit, and the 
pan appeals. 

. The will was attacked on the grounds (@)ethat it was not 
genuine, (b) that it was not executed in accordance with law 





Curgenven, J. 


F. B. 
Narayandoss 


v. 
Gulab M Bal. 





Curgenven, J. 
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a, 

and (c) that being unprobated the defendant could not rest — 

any claim upon it. Point (a) was given up in appeal. 

Points (b) and (c) remain for consideration. 

The document purports to bear the mark of Kaveri Bat, 
to which is subscribed a declaration that it was “signed by the 
testatrix and acknowledged by her to be her last will and testa- 
ment in the presence of us present at the same time who at her 
request and in our presence and in the presence of each other- 
have subscribed our names as witnesses.” There follow four 
signatures, the first in order being that of Mr. Seshacharlu, the 
Vakil who, as the evidence shows, prepared the will. 
Mr. Seshacharlu died not long afterwards, and although the 
genuineness of his signature is fully proved by his clerk, it can- 
not, I think, be presumed that it amounted to a valid attestation. 


- Neither-of-the two reputed attestators-who-have been examined _. 


speaks to his presence at the execution of the document, and one 
would have expected that, had he been present, the words 
‘Mark of Kaveri Bai’ would have been in his hand. It is not 
improbable that he signed as the author of the document. Of 
the other three persons whose signatures appear, two, Rangil- 
doss and Poolji Vias, deposed respectively as defendants’ 1st 
and 2nd witnesses. The learned Judge has alluded to the cir- 
cumstance of Gulab Bi ‘Bai’s conversion to Muhammadanism as 
a reason for suspecting that any bias which these witnesses may 
have would be against her, so that, if evidence of valid attesta- 
tòn of the will can..be derived from their statement, 
it may be accepted with little + hesitation. Rangil- 
doss stated that he saw Kaveri Bai put her mark, 
that he was asked to sign below and that he did so. That 
constitutes a valid attestation under S. 50 of the Succession Act. 
The account given by the other witness, Poolji Vias, is this: 
He was called to the house by the executor named in the will, 
Rancholedoss. Kaveri Bai was lying in bed ill, Rancholedoss 
told bim that “it was the will of Kaveri Bai,” and asked him to 
attest it. Kaveri Bai also said that he should sign, and he 
signed. He does not remember whether the testator’s mark 
was already there, but it may be inferred from an answer which 
he gives to another question that Rangildoss’s signature was 
already on the document, and there is Rangildoss’s evidence that 
Kaveri Bai put the mark in his presence. Thus itis to be 
gathered from what Poolji Vias says that Kaveri Bai 
had already executed the will, that a statement was 
made to him in her presence that the will was hers, and that both 
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she and her executor asked the witness to attest it and he attest- 
ed it. It remains for consideration whether this satisfies the 
requirement of S. 50 that an attesting witness, where he has not 
actually seen the testator, either by himself or by another under 
his direction, sign or affix his mark, must have received from 
the testator a personal acknowledgment of his signature or mark. 
A ‘personal acknowledgment’ of execution need not necessarily, 
_I think, be restricted to an express statement to that effect, but 
may include words or conduct, or both, on the part of the testa- 
tor which may be construed unequivocally as such an acknow- 
ledgment. Here we have not only a statement made in 
Kaveri Bai’s presence that the will was hers, and a request to 
attest it—which evoked no disclaimer from her—but also her 
own request to the witness to sign. It appears to me that she 
thus conveyed to the witness an impression that she avowed 
execution no less certain than if she had made the avowal in 
terms. It was thus, by implication, an acknowledgment. It 
was a personal acknowledgment because the impression was 
created directly by her own words and conduct I conclude, 
therefore, in agreement with the learned Judge, that this wit- 
ness also validly attested the will, which has thus, so far as 
execution and attestation are concerned, been established. 

The question now remains whether Saraswathi or her 
legal representative (she died pending suit) can resist the 
plaintiff's claim without obtaining probate of the will The 
plaint alleged that Kaveri Bai had died intestate, and it appears 
to me that such an allegation was necessary, because, under 
Parts IV and V of the Succession Act, an heir-at-law can only 
succeed in the event of an intestacy. But since there is a pre- 
sumption that a person dies intestate unless a will be established, 
it lay upon the defendant to disprove the fact of intestacy by 
establishing the existence of a will. That, I think, was the 
course followed in this suit. The defendant proved that 
Kaveri Bai had executed a will, but that proof was adduced 
otherwise than by producing probate, and the question is whe- 
ther, by such proof, the plaintiff’s claim is defeated. 

By S. 25 of the Succession Act, a man is considered to die 
intestate in respect of property “of which he has not made a 
testamentary disposition which is capable of taking effect.” 
Did Kaveri. Bai make such a disposition? The answer, I 
think, is clearly “yes.” She made a valid will, and even 
though that will be still unprobated, it was, and indeed still is, 
capable of giving effect to her intentions. That proposition 

R—90 
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m not been disputed. Thus she did not fer intestate, ‘and = 
it appears to me to follow that any claim by an heir who 
would succeed upon an intestacy must necessarily fail. 

So far as I can see, the only way in which the plaintiff 
could surmount this difficulty would be by showing that the 
will could not be established against him, in which case the 
Court would have to infer an, intestacy. Recourse for this 
purpose has been had to S. 187. This section provides that 
“Na right as executor or legatee can be established in any Court 
of Justice, unless a Court of competent jurisdiction (in British 
India) shall have granted probate of the will under which the 
right is claimed.” Clearly this does not amount to saying 
that a will may not be proved for any purpose otherwise than 
by producing probate, but only for the purpose of establishing 


“a Tight as éxecutor or legatee. -But it is arguedfor_the plain- __ 


tiff that title to the property must vest in some one, that prima - 
facte it vests in him, that only by proof of a superior title can 
his title be displaced, and that this section renders such pre 
inadmissible. His title must therefore prevail. 

I would meet this argument by saying that for the defend- 
ant to prove title in himself is not indispensable. He may 
plead, “I may not be able to prove my own title, but it will do 
if I show that title cannot vest in you, and to do this I have 
simply to establish the will.” I cannot see that the plaintiff 
has any answer to this form of defence if, as I am disposed to 
hold, his claim fails upon an adjudication against him upon the 
issue of-intestacy. Once the intestacy has been found agaihst, 
the plaintiff has no better claim than anyone else to oust the de- 
fendant, however infirm or incapable of proof may be her title, 
and upon this view it would be-immaterial whether the defend- 
ant was (or represented) an executor or legatee, or was a mere 
third party or trespasser. 

To hold that the intestacy could not be disproved by esta- 
blishing the unprobated will would be to give S. 187 an effect 
similar to that of S. 49 of the Registration Act, according te 
which a document required to be registered, and which is un- 
registered, cannot be received in evidence. If that had been 
intended, I do not see why it was not expressed. It may then 
be said that the construction which I put upon the statute would 
lead to very inconvenient results. The argument, of course, 
cannot avail if, as I am compelled to find, the statute is clear. 


a No doubt “there may he cases in which an executor who fails 


to obtain probate causes loss and trouble to_others. There 
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being no period of limitation, it is possible for him to postpone 
indefinitely the settlement of claims upon the estate. On the 
other hand, the position would hardly be more satisfactory if, 


as in a case like the present, the testator’s wishes could be. 
rendered ineffectual by a mere omission to probate a perfectly - 


good will. 


I have not thought it necessary to discuss the case-law, as 
the learned Judge has already done so, and as we have decid- 
ed to refer the question to a Full Bench. I agree to the terms 
of the reference proposed. . 


K. S. Krishnaswami Atyangar and K. Bhashyam Asyangar 
for appellant. 


C. Venkatasnbranuah for respondent. 
The Court expressed the following 


OPINION :—The Offictating Chief Justice :—The question 
referred to us is: Can a defendant resisting a claim made by 
the plaintiff as heir-at-law rely in dcfence on a will executed 
in his favour at Madras in respect of property situate in Madras 
when the will is not probated and no letters of administration 
with the will annexed have been granted? 


This question deals with the provisions of S. 187 of the 
Indian Succession Act, X of 1865, which is to the effect that no 
right as legatee can be proved by a will of which probate has 
not been taken. It has been held by this Court in Caralapaths 
Chynna Cunniah v. Cota Nammalwariah (3) that this object- 
tion to proving by an unprobated will applies only to a plaintiff 
and it was held “that a defendant is not precluded by that sec- 
tion from relying upon a will as he is not seeking to establish a 
right as executor or legatee.” Janaki v. Dhanu Lal (2) was 
cited as authority for that proposition. On a reference to 
Janaki v. Dhanu Lall (2), with all respect, it seems very doubt- 
ful whether any such proposition is there put forward. In 
that case the 1st defendant had obtained a decree against the 
personal representatives of the deceased man who was said to 
have left a will, and subsequently the deceased’s mother, who 
would have been his representative in the absence of a will, 
brought a suit to set aside that decree. It was then held that, 
“though the executors can establish no right without taking 
probate, the existence of the will cannot be ignored for all pur- 


poses whatsoever.” It was also observed “that,the decision in 
—_——— eg  ——™ ns 


2. (1891) I L R 14 M 454, 3. (1909) EL R3 M91, 


O.C. J. 
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Prosunno Chunder Bhutiacharjee v v. Kristo Chytummo Pal (6) 
is applicable, and that the persons, who took possession of 
Gulab’s estate upon his death, were liable to be treated by the 
creditor (1st defendant) as his representatives “even though 
themselves liable to be dispossessed by the executors on taking 
out probate.” It was, therefore, held that the 1st defendant’s 
decree was not a nullity and it was open to him to prove that 
Gulab left a will and, therefore, the plaintiff was not a person 
who could claim to set that decree aside. It was clearly in 
the minds of the Judges that the executors could establish no 
Tight without taking probate, and yet the existence of the will 
was in the circumstances allowed to be proved. That is not 
authority for the proposition that a defendant is 
not precluded from establishing a right under an 





~ tinprobated’ will as was held in-CGaralapathi-ChunnaCunniah_v. 


Cota Nammalwariah (3). I am strengthened in this view by 
the fact that Prosunno Chunder Bhuttacharjee v. Kristo 
Chytunno Pal (6) was relied upon by the learned Judges in 
Janaki v. Dhamu Lal (2). In that case no. question was 
decided under S. 187 of the Succession Act. It was merely 
held that a decree having been obtained against the de facto 
manager of the deceased’s estate, the decree was not a nullity 
and, even if it cannot be executed against the estate in the hands 
of the executors when he has taken out probate, it is at any rate 
sufficient to enable the plaintiff to bring a suit against the exe- 
cutor in order to have the decree satisfied. In fact, the exe 
cutor had actually obtained probate. Pa 


There is nothing in S. 187 which would in terms make it 
applicable only to the case of plaintiffs and not to the case of 
defendants, and this view has been taken in several cases, in 
opposition to Caralapathi Chmna Cunniah v. Cota Nammal- 
wartah (3). The first of these is Lakshmamma v. Ratnam- 
ma (5) where, however, Caralapatht Chunna Cunniah v. Cota 
Nammalwariah (3) does not appear to have been cited. Again 
in Parthasarathy Aiyar v. Subbaroya Gramany (4), Kumar 
Chandra - Kishore Roy v. Prasanna Kumar Dasi (7) and 
Basunta Kumar v. Gopal (8) no distinction is drawn between 
a plaintiff and a defendant. There is, however, a remark of Sch- 
wabe, C. J., in Parthasarathy Atyar v. Subbaroya Gramany (4) 


2. (1891) IL R 14 M 454. 3. (1909) IL R 33M 91. 
4. (1923) 45 M L J 175. 5. (1913) I L R38 M 474 : ML J 5%, 


e 6. (18787 TL R4 C34? — C1910) @ ML J 16. 
rich. Be 914) 18 GWN HK.’ 
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who, after stating “that a person who in Court has to prove 
title and has to deduce that title from a will, whether that person 
is plaintiff or defendant, cannot do so without producing pro- 
bate,” goes on to remark, “This would not prevent a defend- 
ant resisting a claim by an hetr-at-law by producing and proving 
a will of which probate had not been granted.” This observa- 
tion must clearly be read as being limited to cases in which the 
claim could be resisted without establishing a title under the 
will. This view has been taken consistently throughout and 
it is evident that there can be no objection to an unprobated 
will being proved for certain limited purposes, provided that it 
is not sought to prove by the will a right thereunder; for this 
is prohibited by S. 187. 


The answer, therefore, to the question referred to us must 
be that a defendant can rely on an uprobated will, provided that 
he does not do so in order to establish a right under the will. 


As this answer wilf in no wise dispose definitely of the case 
before the referring Judges, I think I may add a few words on 
the facts of the case. The plaintiff is suing as heir-at-law, but 
he was resisted by the defendants who claim under a will of 
which no probate has been taken. It ig argued that it is a suff- 
cient answer to the plaintiffs case to allege and prove the exist- 
ence of a will; for in that case the plaintiff, who would be the 
heir in case of intestacy, would no longer have any right. 
This rather ignores one point which, I think, is important, name- 
ly, that the plaintiff being the heir under intestacy, which must 
be presumed until a will is proved, is entitled to succeed to the 
property, unless it can be shown that his title has been displaced. 
If the defendant merely proves that a will is in existence and 
does not preve the terms of that will, that is not necessarily in- 
consistent with the plaintiffs title. In the first place, the will 
may not be a valid will and, in the second place, the plaintiff 
may be a legatee under the will. The mere existence, therefore, of 
a will does not necessarily displace the plaintiff’s title. It is neces- 
sary for the. defendant to go-further and to prove that some one 
other than the plaintiff has title under the will. This he can- 
not do. by. virtue of the provisions of S..187. In the circum- 
stances of the present case, I would therefore“hold that the 
defendant cannot use an unprobated will as a defence. l 

Beasley, J. :—I agree. 


Anantakrishna Atyar, J—I agree. An argtment based 
on the principle: of the plea of Jus terti was advanced on 
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- behalf of the respondent on which I should like to say a few ` 


words. I find the principle of Jus tertii referred to in Odgers’ 
book on Principles of Pleading and Practice, Chapter VIII, 
p. 139, Ninth Edition: “If the plaintiff is in possession of any 
land or goods or can otherwise make out a prima facte title to _ 
them, it is not enough for the defendant to show a better title 
in some third person; he must also show that he acted as agent 
for such third person at the time he did the act complained of.” 
Thus where a plaintiff makes out a prima facie title in him to 
the property in dispute, the defendant has to show a better title 
either in himself or in some third person. If what is stated 
above be the correct principle of pleading applicable to such 
cases, it follows that when the plaintiff in the present case 
shows a prima facie title in himself to the property in dispute— 


‘as the admitted -heir-at-law of the last owner—the—defendant 


has ‘to show a better title’ either in himself or in some third 
person (in the words of the learned author quoted above) or 
“establish a right as legattee’” (in the language of S. 213 of the 
Indian Succession Act, XXXIX of 1925) in himsclf or in some 
third person. It seems to me therefore that where the plain- 
tiffs prima facte title to the property is established, the defend- 
ant in order to nonsuit the plaintiff should establish the title of 
the legatee. The general law would seem to be that the de- 
fendant’s plea of Jus tertii cannot be entertained when he does 
not state in whom (such) the right resides. The defendant 
must trace the title to a third party other than plainitff. <A 
mere suggestion that there may be a third party with better 
title is nothing (Chandra Kanta Pathak v. Bhagjur Bepart 
(9). It has been held by the Privy Council that “possession 
is a good title against all the world except the person who can 
show a better title’—Sundar v. Parbati (10); Narayana Rao 
v. Dharmachar (11). Similarly a prima facie title made out 
by the plaintiff to the property in suit is, I think, a good title 
against all the world except against the person who can show a 
better title. This prima facte title of the plaintiff has no doubt 
to be proved by him if it be not admitted by the defendant; but 
when once plaintiff’s prima facte title is admitted or proved, I 
think it follows that he must succeed unless the defendant is 
able to displace the plaintiffs prima facie title and 
prove a better title in some person other than the 
9. (1909) 1 I C 525, 


+ 10, (i&oPLR 161A 18% :ILR 12 All. 51 at 56 (P C). 
11. (1902) IL R 26M 514 at 517, 
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plaintiff. M such person’s rights should happen to be as lega- 
tee under a will, since the defendant has to prove such person’s 
Tights as legatee, he comes within the scope of S. 213 of the 
Succession Act, AX XIX of 1925 (S. 187 of the old Act X of 
1865) under which “No right as legatee can be 
established in any Court of Justice, unless a 
Court of competent jurisdiction has granted probate of 
the will under which the right is claimed”. We are not here 
concerned with that class of cases where no directe title to pro- 
perty is claimed under a will,—the will being relied on only to 
prove an authority to adopt or as containing an admission of 
the status of some other person—Avhyntananda Das v. Jagan- 
nath Das (12); Manuel Lonis Kunha v. Jnana Coelho (13); 
Basunta Kumar v. Gopal (8). 

My Lord, the learned Officiating Chief Justice, has in his 
judgment discussed the trend of decisions in this Court on the 
construction of the section. I think that the respondent in the 
present case has to establish the right of the deceased Saras- 
wathi Bai as legatee of the suit property to displace the prima 
facte’ title of the appellant and under S. 213 of the present Act 
(S. 187 of old Act) she is not entitled to do so unless a Court 
of competent jurisdiction has granted probate of the will under 
which the right is claimed. I would accordingly answer the 
question referred to us in the negative, and hold that the de- 
fendant in the present case cannot use the unprobated will as a 
defence to the suit. 


“ay N.S. Reference answered in the negative. 





FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—THE Hon’BLE SiR WILLIAM PHILLIps, Ofi- 
ciating Chief Justice, Mr. Justice RAMESAM AND MR. JUSTICE 
BEASLEY. 
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A. body of individuals who have agreed to take in auction; work and 
The Com- share the profits from four toddy shops can be taxed under S. 3 of the 


missioner Income-tax Act on the combined profits of the four shops. 
of Income 


taxe, meee: . Case stated by the Commissioner of Incomée-tax, Madras, 
Mohideen in his reference to the High Court, dated 21st October, 1925, 
Sabib. under S. 66 (2) of the Income-tax Act: 


ORDER OF REFERENCE 


Under S. 66 (2) of the Indian Income-tax Act, XI of 
1922, J have the honour to refer the following question of law 
for the decision of the Hon’ble the Judges of the High Court:— 


“Whether a body of individuals who have agreed to take in auction, 
work and share the profits from four toddy shops can be taxed, under 
S. 3 of the Indian Income-tax Act, on the combined profits of the four 

__shops.” . 





2. The facts of this case are as follows: For some time — 
there has existed in Bellary district an association of individuals 
who have habitually secured control over certain toddy shops. 
The toddy shops in question are Adoni shops Nos. I, II and IJI 
and Basapuram shop. This association at the annual auction 
sales has taken the lease of these shops in the names of various 
individuals and has then arranged to finance the working of, the 
shops and to divide the profits therefrom. The members of 
the association for the lease ending 30th September 1922 were: 


Share. 

1. Roshan Chinna Manulla Hussain 
Sahib, Adoni 

2. N. Ragavendra Rao, Adoni 
3. Ediga Dariappa, Adoni 
4. Nakhate Narayana Rao, Adoni 
5. Ediga Pesalakanda Narasingappa 
6. Mohideen Sahib, Bellary, 


OG OO © 
Oca nN NW bh 
Ww OVW OO 


J. Mariappa 
” K. Basappa 0 8 0 
Balasundara Mudaliar, Adoni 
2 4 Bada Batcha Sahib, Bellary 


l In that year Adoni Toddy Shop No. I was taken in the 
name of K. Basappa, Shop No. H in the name of Arumuga 
Mudaliar, Shop No. III in the name of N. Ragavendra Rao 
and Basapuram Shop in the name of Kuppuswami Naicker. 
For the yeat ending 30th September, 1923, the account year now 
in question, the members’ of the partnership were:— 


Lin |. THE MADRAS LAW JOURNAL REPORTS; 721. 


1. Roshan Chinna Manulla Hussain Sahib 0-1-93 
2. N. Ragavendra Rao 0-1-92 
3. Ediga Dariappa 0-1-9ł 
4. Nakhate Narayana Rao, Adoni 0-0-6 
5. Ediga Pesalakanda Narasingappa 0-0-3 
6. G. Aiyappa 0-1-94 
>. 7. D. Mohideen Sahib and others of Bellary 0-8-0 - 


In this year the association took the shops as follows:— 


Adoni town shop No. 1 in the name of N. Narayana Rao, 
No. II in the name of Bagala Ganga Reddi, No. III in the name 
of Dabbara Seshappa and the Basapuram shop in the name of 
Narasayya. Partner No. I, Roshan Chinna Manulla Hus- 
sain Sahib, stood surety for the kists due on Adoni shop No. II. 
Adoni shop No. III was after the sale formally transferred to 
the name of Mohideen Sahib. Common accounts were main- 
tained for the partnership and were actually produced in con- 
nection with a proposed assessment of the association in the 
year 1923-24. They were withheld during the assessment. 
proceedings of the year under dispute, i. e., 192425, though 
there is clear evidence that they did exist. la the year 1923-24 
the Collector proposed to tax the combine on the total profits 
made from the shops. The existence of the combine was then 
admitted by several of its members and the aecounts relating to. 
its working were produced but on the representation of the 
pleaders for the individuals who had formed the combine that 
there could not besa legal partnership under the Abkari Act, the 
Collector dropped his proposal to make a joint assessment in 
that year and confined himself to assessing the profits made by 
the individual members of the combine. In 1924-25 the Col- 
lector came to the conclusion that this former view had been 
wrong and issued a notice to the members of the combine pro- 
posing a joint assessment. In his assessment order (appended 
marked A) he has detailed the reasons which led him to believe 
the existence of the combine. I have confirmed this finding 
of fact on appeal. Relying on the statement by one of the 
partners N. Narayana Rao that from his share of half an anna 
he had obtained Rs. 1,408 and relying also on the accounts of 
the Abkari department the Collector estimated the profits of the 
combine at Rs. 50,000 and assessed it accordingly. Petitions 
under S. 27 were filed before the Income-tax Officer and an 
appeal was then filed before me. After hearing, the pleaders 


for the asséssees I held that the existence of the association had ° 
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EN proved and that its profits were legally liable to taxation. 


D. Mohideen Sahib having put in an application under $.66(2), 
I refer the question of law set out in paragraph (1) for the 
opinion of the High Court. 


3. [t was argued before me during the appeal and the 
application for a reference that a firm or association which has 
agreed to divide the profits from toddy shops, which had not 
been leased to the firm or association as such, was iffegal, ds‘ it 
contravened the provisions of R. 27 of the general conditions 
applicable to all abkari and opium licenses. Various decisions 
were quoted in support of this view, viz., Ayyadorai Pillat v. 
Solas Ammal (1), Rajah of Venkatagiri v. Isakapalls Subbiah 
(2) and Nalain Padmanabham v. Sait Badrinadh Sarda (3). 


—-- R. 27-of the-general conditions reads “no privilege of 
supply or vend shall be sold, transferred, or sub-rented without 
ihe Collector’s previous permission nor, if the Collector so 
orders, shall any agent be appointed for the management of 
any such privilege without his approval”. The second part of 
this rule is inapplicable to the present case becatise the Collector 
of Bellary has not issued any orders to the effect that an agent 
shall not be appointed in toddy shops in the Bellary district. I 
take it that the law as laid down in the Madras decisions quoted 
above is final, but in my opinion the legality or illegality of the 
agreement under which the profits of the four toddy shops are 
shared has no bearing on the question of the liability of the 
association to income-tax. The Indian Income-tax Act is 
concerned only with the taxation of profits, however they are 
made, irrespective of the question whether the transaction or 
transactions, out of which the profit arises, are such as to give 
rise to valid mutual rights and obligations between the parties 
thereto. The fact that the agreement between the partners of 
this firm or the members of this association cannot be enforced 
in a Court of law seems to me to supply no reason why the firm 
or the association should not pay its share of the profits of the 
business to the Crown. I am therefore of opinion that the 
question referred should be answered in the affirmative. 


M. Patanjali Sastri for Referring officer. 
T. R. Ramachandra Aiyar for Assessee. 


a e a ee a 
1. (1991).1 L R 24 M 405. 2. “(1902) I L R 26 M 410. 
l - 3.. (1911) I L R 35 M 582 : 21 ML J425. 
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The judgment of the Court was delivered by 
The Officiating Chief’ Justice :—The question referr- 


ed is, “whether a body of individuals who have agreed to take 
in auction, work and share the profits from four toddy shops 
can be taxed under S. 3 of the Income-tax Act on the combined 
profits of the four shops”. 

n The Income-tax Commissioner finds that there was a body 
of seven persons who formed a sort of partnership. Of these 
seven persons, four bid and obtained leases of four toddy shops, 
and the profits from those four toddy shops were shared between 
the seven persons; apparently also all the seven assisted in the 
working and financing of those shops. On this finding he holds 
that this association of persons was not an illegal association 
under the Abkari Rules. Here the petitioner’s vakil questions 
that finding and contends that his client and others have offend- 
ed against the law in that they have contravened the provisions 
of R. 27 of the general conditions of those licenses, vis., “No 
privilege of supply or vend shall be sold, tranferred or sub- 


rented without ‘the Collector’s previous permission”. There is no 


evidence that the license-holders have either sold, transferred 
or sub-rented the shops which they have taken on lease. `I is 
not, therefore, apparent how that rule has been contravened and, 
certainly, we cannot presume illegality, in the absence of any 
evidence of such illegality. oo = 

The answer, therefore, to the question must be inthe affir- 
mative. Costs, including counsel’s fee Rs. 250, to be paid ‘by 
the petitioner. nrn 


Ns Reference answered in the affirmative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 
Vanu Ramachandriah Petitioner* (Accused). 


Indtan Penal Code, Ss. 116 and 161—Scope of—Manager of a Munici- 
pality—Offer by a Cotmcillor of illegal gratification to the’ manager to 
procure a coniract for another—Manager to use his influence with Chartr- 
man and the Councillors—If gwiliy of offence—Actual prodwction. of the 
graitficatton if necessary—Offer not accepted by the person to whom it twas 
made—F feci. ee 

Where the giving of the contract for a lock-up shed in a Municipality 
lay with the Chairman ‘and the Councillors and a Municipal Councillor wrote 
to the manager of the Municipality ag follows: “The matter Tegarding 


` *C1. R C No. 110 of 1927. 
' (C'R P No. 100 of 1927), ` . a i 
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Ramachan 
diah, 
Inre. 


the lock-up shed, Mr. Manicka Seshayyads keen about it. Will you 
just try that job for him? I now here take my full privilege to you to say that 
he makes an offer of Rupees two hundred to you in case he gets it. I 
shall stand surety for it if you can interfere in the matier and have it 
settled. If you can assure me he is prepared to deposit the amount.” 

_ Held, that this amounted to an offer by the Councillor of an illegal 
gratification to the manager to use the influence he possessed in such capa- 
city over the Chairman and the Councillors to procure the Municipal contr- 
act for Manicka Seshayya, and did not merely pass on the offeg by Magicka 
Seshayya himself. 
| . Emperor v. Amir-ud-din, 24 Bom. L R 5H, V enkiah, In re, 47 ML J 
662, distinguished. 

. S, 161 of the Indian Penal Code is not confined to cases in which the 
illegal- gratification is taken for doing an official act but also applies tu a 
case where a public servant accepts the illegal - gratification as a 
motive or reward for rendering or attempting to render any, service to 


_ any one with any public servant as “such. 


For the applicability of S. 161 of the Indian Penal ~ Code itis- - not- 
necessary that the illegal gratification should have actually been produced, 
it is enough if a firm offer to pay the amount was made. 

. A person who offers an illegal gratification is guilty of an offence under 
S.. 116 of the Indian Penal Code although the person to whom the offer 
was made has not accepted it. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of North Arcot at Vellore in 
Criminal Appeal No. 24 of 1926 (C. C. No. 17 of 1926 on 
the file of. the Court of the Sub-divisional Magistrate of 
Ranipet). 

V. L. Ethiraj and A. S. Sivakaménathan for ee 

Public Prosecutor for the Crown. 

The Court made the following 
=~ OrpgEr :—The petitioner has been convicted of an offence 
under S. 161 of the Indian Penal Code read with S. 116. His 
contention is that on the facts found the offence has not been 
established. 
~ . ‘The facts found are that on 15th November, 1925, he, a 
Municipal Councillor of the Wallajapet Municipal Council, did, 
in a letter written to the complainant, who was the manager of 
the office of the same Municipality, say to him, “The matter 
regarding the lock-up shed, Mr. Manicka Seshayya is keen 
about ite- Will you just try that job for him? I now here 
take. my full privelege to you to say that he makes an offer of 
rupees two hundred to you in case he gets it. I shall stand 


surety for it if you can interfere in the matter and: have it setti- 


ed. If you can assure me, he is prepared to ‘deposit the 


_ 
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amount”. The giving of a contract for this lock-up shed lay. 
with the Chairman and the Councillors. I have no doubt what 
this letter means. The petitioner informs the manager ‘that 
if he uses his influence with the Chairman and Councillors to 
secure the contract for Manicka Seshayya, he will get Rs. 200 
from Manicka Seshayya or, if not from him, then from himself, 

athe petitioner. That is, in effect he says, “I, at any rate, will 

Gee that you get Rs. 200 if you get the contract for -Manicka 
Seshayya”’. That is equivalent to an offer of Rs. 200 if-he 
gets the contract for him. Iam not able to support the cohten- 
tion that this is a merely passing on of an offer by, Manicka 
Seshayya himself. It is clearly an undertaking by the petitioner 
himself that he will, if necessary, pay this Rs. 200 when the 
contract is obtained. I am clear therefore that this is an ‘offer 
by the petitioner of an illegal gratification to the complainant 
in his capacity as manager of the Municipal Office, to use the 
influence he possesses ih such capacity over the Chairman and 
Councillors in order to procure this Mumapdl contract | for 
Manicka Seshayya. 

It is next contended that even so petitioner’s sande Ge 
not amount to an abetment of an offence under S. 161 , first be- 
cause even if complainant had accepted the bribe he would .not 
have committed an offence under that section and therefore there 
cannot be any abetment of such an offence, secondly that peti- 
tioner’s conduct did not amount to a real offer and thirdly that 
at the most his conduct amounted to a mere abetment of an 
attempt or aid instigation of an abetment. He further raised 
the question whether the complainant is a public servant. That 
point however was never raised in the Courts below where it 
was not disputed that he was a public servant. Whether he is 
or is not 1s a question of fact and I am not prepared to Jet it, be 
raised here for the first time and I take it that the complainant 
is a public servant. 

The essence of the first contention is that the comp aani 
was not asked to do an official act since officially he has noth- 
ing to do with such a contract, but S. 161 is’ not confined to 
cases in which the gratification is taken for doing an official 
act. The wording of the section is clumsy, but it does not 
appear to me to be so restricted. From that wording and 
omitting words which are superflous for this argument it is an 
offence if a public servant accepts any gratification other than 
legal remuneration as a motive or reward fom ‘rendering or 
attempting to render any service to any one with any public 
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servant as stich. Now here on the facts if the complainant, 
the manager of the Municipal Office and a public servant, had 
accepted the Rs. 200 as a reward for using his influence with 
the Chairman and the Councillors as such to get a contract for 
Manicka Seshayya, which contract was in the gift of the Chair- 
man and Councillors as such, I have no doubt that he would be 
guilty under S. 161, whether or not the act which he did was 
an official act. Incidentally I can see no reason for supposing 
that what the Chairman and Councillors as a body do or ‘can 
do officially they do not do as a public servant. 


As to the second contention, it is not necessary that the 
gratification need actually be produced. I have already held 
that petitioner was obviously making a firm offer to pay the 
complainant Rs. 200 if Manicka Seshayya got the contract 


through his good services. As to the third-contention,-- the 


petitioner offered the gratification and although the complain- 
ant did not accept it, petitioner would still be guilty under 
S. 116. See illustration (a) to that section. That illustra- 
tion no doubt deals with an offer for a bribe to a public servant 
for showing favour in the exercise of his official functions. But 
the principle of the illustration obviously applies as much to the 
other purposes set out in S. 161 as to doing or forbearing to 
do any official act. ) 


. It is pleaded that the charge framed was obscure, but so far 
from that being the case, it seems to me to set out clearly the 
exact conduct contemplated in the latter part of S. 161 so as 
to bring the abetment by the petitioner under ge 116. The 
charge runs.that You offered illegal gratification of Rs. 200 
to Rajam Aiyar, manager, Municipal Office, Wallajapet, as a 
motive or reward for rendering a service to Manicka, Seshayya 
with the Chairman and Councillors, to wit, to procure for 
Manicka Seshayya the contract of a lock-up shed”. Tt has been 
quite clearly framed with an eye to that part of S. 161 which 
is applicable to the case. 

- Petitioner calls in aid a alie of a Bench of the Bombay 
High Court reported in Emperor v. Amir-ud-din. (1), 
but there, as will be seen, there was no offer by the accused 
himself. He merely stated that some one else was willing to 
bribe.- In the present case the petitioner himself made an offer 
in what: he. guaranteed the money if the favour was granted. 
The case in Upendranath cas v. The Si dee a 


(1922) 24 Bom, L R 54.. °, (1916) 21 C W N 552, 
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is distinguishable on the ground that the money taken there was 
not for rendering service with any pubic servant as such. The 
case in Venkiah, In re, (3) has been relied 
upon, But there the facts again do not show 
that the kurnam took the money for rendering a service with 


any public servant as such and therefore the conviction could . 


not stand unless it was proved that he took it for doing an oft- 
qal act,which was held not proved on the facts. None of these 
cases therefore are of any assistance to the petitioner. I there- 
fore do not see that any error of law has been committed by the 
Lower Courts and the conviction is proper and must stand. 

I am asked to reduce the sentence, but having regard to the 
necessity for severely punishing attempts to foul the purity of 
official administration, I am not prepared to interfere. I there- 
fore dismiss this petition. 

N.S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice MADHAVAN Nam AND Mp. 
JUSTICE CURGENVEN. 


L. Krishnaswami Naidu and another ... Appellanis® (Appel- 

tant în S. A. 1518 of 1923 on 
the file of the High Court and 
-Y, 


Sriram Sriramulu Naidu ... Respondent (Respondent in do}. 

Cro Procedure Code, S. 102—Swét of nature cognisable by a Court 
of Small Catses—Shrotriamdar—M elwaram and Swatantram payable by 
lenant—Swai for recovery of—Second Appeal in—Provincial Small Couse 
Couris Act, Sch. II, Art. 13—Payments of money contemplated by— 
Swatantrams if. ; 

A suit by a Shrotriamdar to recover melwaram and swatantrams from 
his tenant is a suit of a nature cognizable by a Court of Small Causes with- 
in the meaning of S. 102 of the Civil Procedure Code. 

Art. 13 of Sch. II to the Provincial Small Causes Courts Act, relates 
only to payments of money due to a person in consideration of his interest 
in immoveable property. Swantantrams payable to a Shrotriamdar by his 


tenants are not such payments. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Spencer, dated 8th yanu- 
ary, 1926, and passed in S. A. No. 1518 of 1923, preferred to 
the High Court against the decree of the District Court of 


Sa esters ese A E 
*L. P. A. No. 98 of 1926. °29fh July, 1927.. 
m 3. (1924) 47M L F 662: 
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Chingleput in A. S. No. 179 of 1922 preferred against the 
decree, of the Court of the Principal District Munsif of Chingle- 
put in O. S. No. 936 of 1919, 
L. S. Veeraraghava Atyar and A. Ramakrishna Atsyor for 
appellants. 
_ A. V. Viswanadha Sastri for respondent. 


* pies The judgment of the Court was delivered by 


_ Curgenven, J.:—This Letters Patent Appeal is 
from: the judgment of Spencer, J., in S. A. No. 1518 of 1923, 
dismissing the Second Appeal on the ground that under S. 142, 
Civil Procedure Code, no such appeal lay, inasmuch as the suit 
was of a nature cognizable by a Court of Small Causes and the 
value, of the subject matter did not exceed Rs. 500. ‘The suit, 
which was valued at Rs. 354, was brought by a shrotriamdar to 


-.fecover melworam and swatentorams from his tenant. Mel- 





woram, it is not disputed, is rent, and, under Art. 8 of the second 
schedule of the Provincial Small Causes Courts Act, a suit for 
rent is,cognizable by a Court of Small Causes which has been 
expressly invested with the power to try such a suit, All 
Subordinate Judges and District Munsifs within the Madras 
Presidency have been invested with powers to try rent suits 
upon`the Small Cause Side, provided that they fall within the 


‘pecithiary limits of their Small Cause jurisdiction, so that the 


effect“of this article, read with the empowering notification, is 
to exclude all such rent suits from. the second schedule and to 
make them cognizable by a Small Cause Court. In other words, 
the'effect of the notification is to delete Art. 8 frain the schedule, 
and it only remains to inquire therefore whether, by reason of 
the circumstance that the claim to Swatantarams can be brought 
under any other article of the schedule, the suit for melworam 
and swateniarams was of a nature not cognizable by a Small 


Cause Court. 


` * The only article which requires consideration is No. 13, 
which excludes ‘suit to enforce payment of the allowance or 
fees respectively called Mahkana and Haqq or of cesses or other 
dues. when the cesses or dues are payable to a pérson by reason 
of his interest in immoveable property or in an heriditary office 
or, in a shrine or other religious institution.’ It has been 
suggested to us that a swatentaram. is a cess payable to a person 
by reason of his interest in immoveable property, namely, to the 
shrotriamdar whose interest in the land in respect of which this 
cess is payable jp that of landlord. - It is not disputed that a 
swatantaram is a contribution, collected in this instance at least, 
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by the landlord, towards the cost of the village-agency.. If 
authority be required for this view of the mature of the pay- 
ment, it is to be found in Vadamalat :Thiruvanatha Sevuya 
Pandia Thevar v. Sankaramurthi Naidu (1), but the point is 
conceeded. It is for consideration, therefore, whether a cess 
which the land owner collects, but collects for disbursement of 
the proceeds to the village servants, and not for his ownrbenefis, 


can be deemed to be payable to him ‘by reason of his interest im- 


immoveable property’. 

The case Maharaja of Visianagaranms v. Veeranna (2), 
which is the only case cited to us under this article, related to 
the recovery of land cess from an inamdar by a zamindar, and 
although that is not a parallel case, we may quote with approval, 
the opinion, which the judgment contains, that “the cesses and 
dues contemplated in Art. 13 are payments which a person is 
entitled to as representing his interest in certain im- 
moveable property, and not because he possesses some interest 
in immoveable property”. 

We think it is clear that the words “by reason of his iu- 
terest” confine the cesses or other dues contemplated by the arti- 
cle to payments to be made to a person claiming to be entitled 
to them by reason of his interest in the immoveable property, 
and that they operate to exclude payments to which a land- 
holder receives not for his personal benefit but for some public 
or communal purpose. Although no doubt it is customary 
and convenient that the land-owner should collect the Swatanta- 
rams, yet he only does so as the administrator of a fund created 
for a special purpose, and it would be possible to make arrange- 
ments for collecting the money without his instrumentality. 
We think that the article relates only to payments of money due 
to a person in consideration of his interest in the property, and 
that accordingly swatantarams do not fall within its scope. 


We agree therefore with the learned Judge that the suit was 
of a nature cognizable by a Small Cause Court and that no 


second appeal lay. The Letters Patent Appeal is dismissed 
with costs, ` 








A. S. Y. Appeal dismissed. 
ol 
1.- (1918) IL R 42 M 197 : 3% ML J 109. z 


2. (1911) IL R36M 18 :21 M L J 819. 
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IN THE HIGH COURT OF JUDICATURE AT MADPAS. 


PRESENT ':--ME. Justice WALLER AND Mr. JUSTICE 
MADHAVAN Narr. i 


Mankada Kovilagath Rao Bahadur 
Krishna Varma ras Valia Raja 


a! 


~Avergal © a.. Appellani™ (Claimant) 
Jed! You. : 
Official Recetver, South Malabar, 

Calicut ... Respondent (Respondent). 


Deed—Constructton—Charge on wmmoveable property. 

' By the rules of a Kuri a subscriber who took a prize was to furnish 
security for the payment of future subscriptions. The subscribers who 
took a price executed a bond to the stake holder which was stamped as if 
it was a mortgage. The bond contained a clause that the exccutants 
undertake, when required by the stakeholder, to give him a mortgage on the- 
property. But there was another clause which was added to the deed as 
a sort of supplement before it was signed by the executants. This clause 
ran as follows: “We and the properties are liable for any arrears of 
future subscription mentioned above.” 

Held, that the supplementary clause was as much part of the completed 
deed as the undrtaking to give a mortgage when required and the inten- 
tion of the executants was to create a charge on the properties. 

~ The United Realisation Co. Lid. v. The Commissioners of Inland 
Revenue, (1899) 1 Q B D 361, referred to. 


Appeal against the order of the District Court of South 








_ Malabar at Calicut, dated 17th February, 1925, in C. M. A. 


No. 125 of 1924, preferred against the order of the Court of 
the Official Receiver of South Malabar at Calicut, dated 21st 
November, 1924, in M. P. No. 62 of 1924 in I. P. No. 25 of 
1923 on the file of the District Court. 

C. Unikanda Menon for appellant. 

T. S. Anantaramon for respondent. 

The court delivered the following 

JUDGMENT :—The only question in this appeal is whether 
the bond executed by the insolvents on 26th Jidy 1911 created a 
charge on the immoveable property. They subscribed for halt 
a ticket in a Kuri and took a prize of Rs. 10,000. By the, rules 
of the Kuri a subscriber who took a prize was to furnish security ~ 
for the payment of future subscriptions and it is significant that 
the bond given by the insolvents was stamped as if it wasa 
mortgage. It seems to us clear that the intention of the parties 


was to create a charge. The respondent relied on two features 
ee 


°” * CM A No. 388 oft 1925. -- : 5th May, 1927, 
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of the deed. The first is that the insolvents undertook, when 
required by the stake-holder, to give himra mortgage on the pro- 
perty. The second is that the clauses on which the appellant 
relies were added to the deed as a sort of supplement, though 
before it was signed by the insolvents. 


The ñrst point would undoubtedly be conclusive in favour 
of the respondent, were it not for the supplementary clause. 
That clause runs “ We and the properties mentioned in the afore 
said partition deed are liable for any arrears of future subscrip- 
tion mentioned above. The properties in A and B schedules of 
the said partition deed are situated in Purayiri Amsom, Kannadi 
Amsom, included in Koyalmannan District and Kallutikode 
Amsom comprised in Mannarkat sub-district”. We attach no 
significance to the fact that it is a supplementary clause. It is 
as much part of the completed deed as the undertaking to give 
a mortgage when required and we see no reason why it should 
not be given effect to, if it creates a charge. A number of deci- 
sions have been cited before us. That most in point seems to 
be United Realisation Company v. Inland Revenue Commis- 
soner (1). Wills, J. said “It is plain, I think, from the cases to 
which the Solicitor-General called our attention, that the intro- 
duuction into an instrument of a provision that a demand or 
request shall be one of the preliminaries to the obligation to exe- 
cute a deed does not determine the question whether the instru- 
ment creates a present charge or not. That question ıs to be 
decided upon perfectly different considerations. If an inten- 
tion to give a present charge can be collected from the instru- 
ment, the introduction of such a provision does not make 1t less 
a present charge.” As we have already observed, we are satis- 
fied that the intention here was to create a present charge. The 
rule of the Kuri was that security should be furnished for future 
subscriptions and the document was stamped as if it was a 


mortgage. | 


The appeal is allowed with costs throughout. Costs to 
come out of the Estate. : 


N. S. i Appeal allowcd. 


1. (199) L R1 QBD 31. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: MA" Justice WALLER AND MR. Justice 
MADHAVAN Narn.” | 
Abbas Ali Sahib and another ... Petrs.* (Accused 3 and 1). 

Penal Code, S 391—Dacoity—Three known and named persons to- 
gether with two unknown men charged with—Acqtutal of one of the known: | 
‘ahd nanrct!' men—Findtng thai the other two are guilty of -dacoity—Legality 
Duty of Judge to ask jury expressly whether they sitll considered number 
of robbers to be five—Omtussion to so ask—Effect. 

Three known and named persons were charged with dacoity along with 
two other unknown men. The jury acquitted one of the three and convict- 
ed the other two of the offence of dacoity. 

Held, that it was quite open to the Jury, while holding that one of 
the accused who was supposed to have been known to the witnesses had 
not been properly identified, to find that the total number of dacoits was 


“fiver” ` canes — aaa 





Held, however, that when the jury acquitted the 2nd accused, the 
Judge should have asked them definitely whether they had considered thc 
possible result of the acquittal and whether they still found that the 
number of robbers was five as, if they did not, the remaining accused would 
have been found guilty only of robbery. 

Conviction accordingly set aside. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Session of the Madura Division in Cri- 
minal Appeals Nos. 2 and 7 of 1927 preferred against the 
judgment of the Court of Assistant Sessions Judge of Madura 
mS. C. S. No. 88 of 1926. 

. F. S. Vas for petitioners. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER :—The main question raised is this. Three known 
and named persons were charged with dacoity along with two 
other unknown men. The jury acquitted one of the three and 
convicted the other two of the offence with which they had been 
charged. Mr. Vaz argues that the conviction is illezal as the 
jury has no jurisdiction to substitute for a man known 
and named one who was unknown. We are not prepared to 
go that length. We think that it was quite open to the jury, 
while holding that one of the accused who was supposed to have 
been known to the witnesses had not been properly indentified, 
to find that the total number of dacoits was five. At the same 


ia a Bd de ea 
*Crl. R. C. No. 187 of 1927. 4th May, 1927, 
e (Cri. R. P. No. 168 of 1927Y: 


Y 
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time we are of opinion that, when they acquitted the 2nd 
accused, the Judge should have asked them definitely whether 


they had considered the possible result of the acquittal and whe- 


ther they still found that the number of robbers was five. No- 
thing of the sort was, however, done and it is impossible to say 
what the finding of the jury would have been had those ques- 
tions been put to them. It is not at all unlikely thgz, the pgti- 
tioners before us would have been found guilty only ef TOERE 
and reccived much lighter sentences. 

The convictions must be set aside. We, however, see no 
necessity to direct a retrial. The petitioners have been in jail 
for several months, a quite adequate punishment for what 
appears to have been no more than a drunken brawl. The 
petitioners will be released from custody. 

Andy Vv: Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





PRESENT :—Mr. Justice DEvapDoss AND MR. JUSTICE 


MADHAVAN NAR. 
Tirumala Venkata Reddy and others ... Accused* 1 to 11 
in C. C. No. 14 of 1926 
on the file of the Sub- 
divisional Magistrate of 
Narasappur. 


` v. ` A 
Sikatapu Ramayya ... Complainant m— do— 
Criminal Procedure Code, S. 408—Magisirate having second class 


powers—Trial by—Magistrate gelling first class powers pending the .triai—- 


Conviction—Appeal to District Magilstyate—Jurisdiction to hear appeal, 

A Criminal case was tried by a Magistrate who had second class 
powers. The trial was continued by him after he got first class powers, 
the case having been re-numbered. He cenvicted the accused and an appeal 
was preferred to the District Magistrate who quashed the conviction hold- 
ing that the case was not made out. 

Held, (on reference by the Sessions Judge) that, under S. 408 of 
the Criminal Procedure Code, only a Court of Session can hear the appeal 
and the District Magistrate had no jurisdiction to hear it. 

Case referred for the orders of the High Court, under 
S. 438 of the Criminal Procedure Code by the Sessions Judge 
of West Godavari Division in his letter Dis-I Sessions-I 3rd 
January, 1927, dated 23rd December, 1926. 

P. V. Vatlabacharyuls for accused. 


Public Prosecutor for Crown. 


GA RC. No. 47 of 1927. 28th March, 1927, 
(Case Referred No. 5 of 1927). ni 


Abbas Ali 
Sabib, 


Inre. 


Venkata 
Reddy 


?. 
Ramayya. 


16 





has 
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_ The -judgment of the Court was delivered by 

--' Devadoss, J. :—This is a reference by the Ses- 
sions Judge of West Godavari Division. The case was tried 
by a Magistrote who had second class powers and the trial was 
continued: by him after he got Ist class powers. The case was 
re-numbered after he got Ist class powers. He convicted the 
accused and an appeal against this conviction was preferred to 
tha\bistrict Magistrate who quashed the conviction holding that 
the case against the accused was not made out. The question 
is whether the District Magistrate had jurisdiction to hear an 
appeal from the decision of a lst class Magistrate. The Dis- 
trict Magistrate seems to justify his action on the ground that 
the ‘trial was started by a second class Magistrate and he thought 
that he had jurisdiction to entertain the appeal. S. 408 of the 


- Cedé of Criminal Procedure, 1898; says “any person convict- 


ed on a trial held by an Assistant Sessions Judge, a District 
Magistrate.or other Magistrate of the Ist class or any person 
sentenced under S. 349 or in respect of whom an order has 
been made or sentence has been passed under S. 380 by a 
Magistrate of the 1st class, may appeal to the Court of Session”. 
SO. it isclear that only a Court of Session can hear appeals 
against convictions by Ist class Magistrates. It is contended 
for the accused before us that in as much as the trial was begun 
by a 2nd class Magistrate the appeal lay to the District Magis- 
trate. This on the face of it is an untenable position. The 
District: Magistrate has jurisdiction to hear appeals only from 
the-decisions of 2nd class Magistrate. The moment a 2nd class 
Magistrate is invested with the powers of a Ist class Magistrate 
he’ becomes a Ist class Magistrate and any convictions by him in 
cases.which. were taken up by him as a 2nd class Magistrate would 
be ‘only convictions as a Ist class Magistrate. We do not think it 
necessary to cite any authority but we may refer with approval 
to the case reported in Sheobhanjan v. Emperor (1). The 
District’ Magistrate not having had” jurisdiction to hear the 
appeal his decision must be set aside as being without jurisdic- 
tion. We therefore set aside the acquittal by the District Magis- 
trate on appeal, direct the Sessions Judge to send for the appeal 
records from the District Magistrate’s Court, to take it on his 
file and to dispose of it according to a after giving notice to 
the accused. 

cae ie. _.-- Order of District Magisiraie set aside- 





j6 PL ATR at. 472, 
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IN THE HIGH COURT OF JUDICATURE ‘AT MADRAS. 


— \ oo. a `Ò uo! 
PRESENT :—MR JUSTICE MaDHAavaNn Nair AND MR. 


JUSTICE CURGENVEN. $ ot 
P. S. Ayyathorai Mudaliar T Petitioner*. (Petr.). 
V. 
M. P. Managala Goundar and e bit -7 ane 
another ... Respondents (Respisi) 


Madras District Municipalities Act (V of 1920), 5 49 (2) (vi) Riles 
framed under the Act for the conduct of elections of Muntcpal Cotunculors 
—R, 31—Candidate for election as Councillor—Candidate holding the office 
of trustee of a temple—Another Councillor holding the office of, hereditary 
archaka în the same temple—Nomination of candidate rejected by Vices 
Chairman on the ground of relationship of employer and -servant existing 
between the two—Dectsion of Local Government under R. 31 holding ‘thai 
the relationship does not exist and cancelling the order of Vice-Chair- 
mIn—If final so as to oust the jurisdiction of the Cwil Court—Distuction 
beiween the mterpretation of sections of the Act and rules framed. under 
the Act. ae ee 


Rule 31 of the rules relating to the conduct of elections of Municipal 
Councillors framed under the Madras District Municipalities Act of 1920 
makes the decision of the Local Government final if questions arise #s to 
the interpretation of those Rules. But where the objection raised relates 
not to the interpretation of the rules but to the interpretation of -- the 
specific provision of the Act itself, the decision of the Local Government 
is not final so as to oust the jurisdiction of the Civil Court to interpret the 
Act. There is a clear distinction between the provisions of the Act and 
the Rules framed by the Government under the Act. l a, 


The Ist respondent was nominated as a candidate for election as a 
Councillor to the Municipality but the Vice-Chairman held that his nomi- 
nation was improper and invalid on the ground that he was holding the 
ofhce of trustee of a teimple wherein another person, who was already 
sitting as a Councillor in the Municipality, was a hereditary archdka, and 
that therefore there was the relationship of employer and servant between 
the two persons within the meaning of S. 49, cl. 2, sub-clause VI of the, 
Madras District Municipalities Act. The Ist respondent thereupon moved 
the Local Government, under R. 31 of the Rules relating to the ‘con uct 
of elections of Municipal Councillors framed únder the Act, to decide‘on 
the validity of the objection raised against his nomination and the Gover 
ment passed an order cancelling the order of the Vice Chairman.. Subae- 
quently the Ist respondent was elected as a Councillor. On. an applica- 
tion filed for setting aside thf election, the Subordinate Judge held that the 
decision of the Government under R. 31 upholding the validity of ` ‘the 
nomination of the Ist respondent was final and the Civil Court had no 
jurisdiction to consider that question. The petitioner preferred a‘! Civil 
Revision Petition against this order of the Subordinate Judge.. s >, 


eee a ee ee ee 4 vy 
| *C. R. P. No. 382 of 1927. llth August 1927,.__ 


ery 
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Held, that, as the,objection raised to the nomination ielated to ihe 
interpretation of S. 4% (2).i(vt) of the Act and not to the interpretation of 
any rules framed under the, Act, the decision of the Local Government 
thereon was not final under R. 31 so as to oust the jurisdiction of the 
Civil Court. 


Sarvothama Rao v. Chairman, Municipal Council, Satdapet, (1923) 
IL R 47 M 58 : 45 ML J 23, distinguished. 


sk Petition under S. 115 of Act V-of 1908 and S. 107 of the 

Goyernment of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Dindigul, dated 
the 28th day of February, 1927, in O. P. No. 8 of 1926. 

B. Sttarama Rao and S. R. Muthusami Atyar for 
petitioner. 

K. V. Krishnaswam Atyar and N. Swamrathan for 
respondents, =. e es es ee ee? 

The Court delivered the folowing 

JupcMENT :—This civil revision petition arises out-of an 
application made by the petitioner for setting aside the election 
of the 1st respondent as a councillor for one of the seats in the - 
first ward of the Palni Municipality. The chief ground alleged 
by him in support of his application was that on the date of the 
nomination of the 1st respondent he was holding the-office of 
trustee of Sri Dandayuthapani Swami temple at Palni, that 
one Selvadandapani Gurukkal who was a heriditary archaka of 
the temple was already sitting as a councillor, that there is rela- 
tionship of employer and servant between the two and that 
therefore his nomination and subsequent election were invalid 
under S. 49, cl. (2), sub-clause (vi) of Act V of 1920. When 
the alleged disqualification of the Ist respondent was brought 
to the notice of the Vice-Chairman, he held that his nomination 
was improper and invalid and excluded his name from the list 
of valid nominations. The Ist respondent, however, moved 
the Government, under R. 31 of the Rules relating to the 
conduct of elections of Municipal Councilors, to decide on the 
validity of the objection raised against his nomination, and 
the Government passed an order cancelling the order of the 
Vice-Chairman under sub-section (1) of S. 36 of the Act. 
Subsequently he has been elected as a member of the Palni 
Municipality. The Subordinate Judge held that the decision 
of the Government.under R. 31 of the Rules relating to the 
conduct: of elections upholding the validity of the nomination 
of the 1st respondent i is final and that, in-view of that-Rule and 
the Governmerft’s decision thereunder, the Civil Court has no 
jurisdiction now to consider the question of the validity of the 


ead 
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nomination. He therefore dismissed the petitioner’s applica- 
tion. Various issues were raised in the case, but, in view of 
his opinion on this main issue, the Subordinate Judge did not 
go into the full merits of the petition. 


It is argued before us that the Subordinate Judge’s inter- 
pretation of R. 31 of the Rules relating to the conduct of 
elections is incorrect, that the relationship of mdster and serv- 
ant existed between the Ist respondent and the Gurukkal whc 
was already a member of the Municipality and that the Subordi- 
nate Judge, in dismissing the application, has declined to exercise 
the jurisdiction vested in him by law. 

The question that we have to decide is whether, in the circum- 
stances above mentioned, the decision of the Government as re- 
gards the validity of the nomination of the Ist respondent is 
final and excludes the jurisdiction of the Givil Court to decide 
that question. The Government has framed two sets of rules, 
one dealing with the enquiry into the validity of elections and 
the other relating to the conduct of elections and R. 31 appears 
inthe latter class and runs thus: “If any question arises as to 
the interpretation of these rules otherwise than in connection 
with an election enquiry held under the rules for the decision 
of disputes as to the validity of an election, the question shall 
be referred to the Local Government whose decision shall be 
final”. The alleged disqualification of the Ist respondent, as 
already pointed out, was based on the ground that, as he was 
the employer of the person who was already a councillor, he 
could not be elected under S. 49, cl. (2), sub-clause(vi) of 
- the Act. This provision relating to the disqualification appear» 
in the body of the Act and not in the Rules. The learned 
Subordinate Judge thus dealt with this objection: “It cannot 
be doubted that the present ground on which the nomination of 
the Ist respondent was sought to be excluded related to the 
conduct of the elections in the Municipality. S. 305, cl. (c) 
lays down that the rules framed by the Government must be read 
as part of the Act, fe., as if enacted in the body of the Act. The 
Government therefore have reserved to themselves the right to 
interpret so much of the Act as corresponds to the mules in- 
corporated init. The objection therefore that the Government 
have right only to interpret their own rules as if they formed a 
category separate from the body of the Act is of no avail” The 
reasoning of the learned Subordinate Judge is unitelligible; we 
fail to see what section 305, cl. (c) and the infererfce to be deduc” 

R—93 


Ayyatbaral 
Mudaly 
- v. 
M anagala 
Goundar. 
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ed from it has got to do with the decision of the question before 
us. This part of the Subordinate Judge’s judgment has not 
been supported by the learned vakil for the respondents. 
Shortly stated, R. 31 according to its terms, makes the decision 


of the Local Government final if questions arise as to the inter- 


pretation of the rules regarding the conduct of elections for- 
mulated by the Government under District Municipalities Act. 
The objection now raised by the petitioner does not relate to 
the interpretation of any of the rules framed by the Govern- 
ment but it relates to the application of a specific provision of 
the Act. There is a clear distinction between the provisions 
of the Act and the rules framed by the Government under the 
Act. The Government, by constituting itsellf the final tribunal 
in interpreting the rules made by it, cannot, though the rules 
form part of the Act, Yeserve to itself the exclusive right to 
interpret the specific.provisions of the Act thus ousting the juris- 
diction of the Civil Courts. The decision relied on by the 
learned Subordinate Judge [Sarvothama Rao v. Chairman 
Municipal Counc, Satdapet(1) | is inapplicable, as in that case 
the question for decision clearly related to the interpretation of 
the Rules. The true scope of Rule 31 is made clear by the 
following observation of Wallace, J. After quoting the rule, he 


States 
“The Local Government which drafted the Rules is the final arbiter 


for deciding what the Rules mean, and the Civil Court cannot ordinarily 
be asked to decide whether the Local Government’s interpretation of its 
own rules is right or wrong.” 

This is all what R. 31 states. It makes the Government the 
final arbiter for deciding what the Rules made by it mean. It 
does not give the Government the right to interpret the specific 
provisions of the Act thus excluding the jurisdiction of the 
Civil Court to do so. 

In support of his argument that the Court has no jurisdic- 
tion when once the Government has passed an order under 
R. 31, the respondent’s learned vakil drew our attention to R. 4, 
cl. 2, sub-clause (1) of the Rules relating to the conduct of 
elections of Muncipal Councillors, according to which, the 
Chairman in the course of the authority of the nomination 
papers can reject the nomination of a candidate if he is ineligi- 
ble for election under S. 48 or S. 49 of the Madras District 
Municipalities Act, 1920, and argued that, since S. 49 is thus 
referred to in the rules, the Government, when called upon 





-e : 1. (1993) 45MLJ23. ` 
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to interpret a rule under R. 31, cl. 1, can, in so doing, also 
interpret S. 49 of the Act. We cannot accept this argument. 
If pressed to its logical conclusion it would mean that the 
Government, under the guise of interpreting its own rules, can 
also interpret the statute and thus take away altogether the 
jurisdiction of the Civil Court to do so. We cannot uphold 
a construction which brings about such an obviously undesira- 
ble result. In our opinion, the finality of the Government’s 
decision under R. 31, cl. (1), attaches only to the interpretation 
of the rules and not to the construction of the statute. 

We therefore hold that the lower Court erred in holding 
that the decision of the Government under R. 31 regarding the 
validity of the Ist respondent’s nomination was final or bind- 
ing upon the Court in this case. Holding the opinion that 
the order of the Government under R. 31, cl. (1) is final, the 
Subordinate Judge, though he has referred’{d’all the issues in 
his order, has not really disposed the case on the merits. We 
would therefore set aside the order of the learned Subordinate 
Judge and ask him to take the petition on file and dispose of it 
according to law. The petitioner will get his costs here. The 
costs in the lower Court will abide the result. 

N. S. Petition allowed and case remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. 


Maniara Kuppathan alias Kuppan ... Appellant* (Prisoner). 


Crimuial Rules of Praciice, R 195—lIorce of confessional statement 
taken by Village Magistrate after commencement of Police Investigation— 
Adnussibilety wi evidence—R 196—Obyect of—Confessional statement under 
—Admissibuity in evidence, tf voluntary—Questions to accused not pui m 
form mentioned in R. 196 (2)—Effect. 


R. 195 of the Criminal Rules of Practice is not a rule of law, but is 
merely a departmental rule, and a confessional statement made by the 
accused and reduced to writing by a Village Magistrate after the commence - 
ment of the Police Investigation is not inadmissible in evidence. 

The whole object and policy of R. 196 of the Criminal Rules of Practice 
is that a Magistrate should satisfy himself that there is no compulsion by 
the Police or ill-treatment so as to raise the suspicion that the statement of 
the accused is not a voluntary statement, and, so long as the spirit of the 
Rule is satisfied, the confessional statement ‘made before the Magistrate 


*Cr. Appeal No. 140 of 1927. 17th June, 1927. 
(Cr. R. C. No. 245 of 1927). e œ 
(Taken up No. 8 of 1927) ' : 


Kuppan, 


inre. 


Kuppan, 


in fê, 


d 


J 
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is admissible in evidence, even though the questions put by the Magistrate 
to the accused were not in the form specified in Rule 196 (2) of the Cri- 
minal Rules of Practice. 

The specimens of questions suggested in Rule 196 (2) are leading ques- 
tions suggesting torture or ill-treatment by the Police and it is undesir- 
able to put such questions in the form mentioned in the Rule. 

Appeal against the order of the Court of Session of the 
North Arcot Division in Case No. 43 of the Calendar for 1926. 

P. Veeraraghava diyar for appellant. 

The Public Prosecutor for the Crown. ' 


The Court delivered the following 


JupGMENT :—The accused in this case has been convicted 
by the Sessions Judge of North Arcot for having murdered his 
wife Chinnapillai. The accused is a barber, but the deceased 
was an ad: dravida. She was previously married and after 
having been abandéned by her husband was married by the 
accused and had been abandoned by him 3 months before her 
death. There is the evidence of two witnesses for the actual 
occurrence, P. Ws. 5 and 10. P. W. 5 is a child of seven years 
who was related to the deceased as her niece. There is no rea- 
son to disbelieve either the evidence of P. W. 5 or that of 
P. W. 10. But apart from the evidence of these two witnesses 
there are confessional statements made by the accused. The 
first statement he made is Ex. N to the Village Magistrate on the 
3rd of November. 


The learned vakil for the accused drew our attention to 
R. 195 of the Criminal Rules of Practice which prohibits Village 
Magistrates from reducing to writing any confession or state- 
ment whatever made by an accused person after the police in- 
vestigation has begun. The evidence of the Sub-Inspector of 
Police (P. W. 3) shows that the investigation began on the 2nd 
of November. But it is not clear whether the Village Magis- 
trate knew this fact and therefore it is difficult to say whether 
the Village Magistrate was acting in disobedience of any rule. 
But, apart from whether he was obeying or disobeying a de- 
partmental rule, the effect of R. 195 is not to make Ex. N in- 
admissible in evidence. It is not a rule of law but merely a 
rule for the guidance of Village Magistrates. Under the law 
of evidence, Ex. N is admissible. Then again we have Ex. A, 
the confession made before the Joint Magistrate of Tirupattur, 
who is P. W. 1. The learned Vakil for the accused drew our 
attention to R..196 (2) of the Criminal Rules of Practice which 
runs thus: 
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“Before recording the statement the Magistrate shall question the 
accused in order to ascertain the exact circumstances in which his confes- 
sion is made and the extent to which the Police have had relations with 
the accused before the confession is made.” 

Ex. A shows that before the confession was taken the 
Magistrate put to him this question :— 


‘Do you understand that you are at liberty to make a confession or nol . 


as you like and are you aware that there is no necessity or complsion on 


you to make any such statement or confession which may be used in-evi- 


dence against you.’ 

We think this question satisfies the spirit of R. 196 (2), 
but it is argued that there is no reference 
to the Police and the question does not expressly call the atten- 
tion of the accused to the relations which the accused had with 
the Police. As samples of the questions which the Magistrate 
might put, R. 196 (2) mentions the following :— 

(a) When did the Police first question yabr, 

(>) How often were you questioned by the Police? 

(c) Were you detained any where by the Police before you were 
taken formally into custody and, if so, in what circumstances? 

(d) Were you urged by the Police to make a confession? 

(e) Have you been ill-treated in any way by the Police? 

These specimens of questions suggested in the Criminal 
Rules of Practice as questions that might be put to the accused 
seem to be leading questions suggesting torture or other ill- 
treatment by the Police and it seems to be undesirable to put 
such questions in the form mentioned in the rule. The whole 
object and policy of R. 196 is that a Magistrate should satisfy 
himself that there is no compulsion by the Police or ill-treatment 
So as to raise the suspicion that the statement of the accused is 
not a voluntary statement, and so long as the spirit of the rule is 
satisfied it is undesirable that questions should be put in this form 
showing a total want of trust in the Police. In the present 
case the question put by the Magistrate, we think, satisfies the 
rule, and the fact that the questions were not put in the form 
suggested by the rule does not make the statement, Ex. A, less 
valuable. At the end of Ex. A the Magistrate notes: 

“I have explained to Kuppan that he is not bound to make a confes- 


sion, that, if he does so, any confession he may make may be used as 
evidence against him, and I believe that this confession was voluntarily 
made.” 

Lower down in the questions we have another question by 
the Magistrate, 

‘Why do you make this confession now’? 
and the answer is— ° 


T did it out of my excess of anger, So I want to confess’. 


Kuppan, 
Inrit. 


M. W. Elliot 
Oticlal 
Re-el er, 
Cuddap h 


e. 
Subbiat&. 


- 
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Taking the whole of Ex. A, we are satisfied that 
there is nothing defective in it, and we doubt whether Rule 196 
should be obeyed to the letter. Before the Sessions Judge the 
accused has retracted his confession; but, having regard to the 
other evidence and his earlier confessions, we do not attach any 
weight to this retraction. 


The mottve for the offence seems to be that the deceased 
had unlawful relations with other men at other times, but it is 
not suggested that anything happened on the day of the offence. 
The evidence about her bad conduct is too general, even taking. 
the accused’s statements, Exs. A and N. It is highly doubtful 
whether evidence of this kind justifies a Sessions Judge in not 
imposing the extreme penalty. The statement, Ex. N, shows 
that the accused was waiting at a place which deceased had to 
pass and thus the murder was pre-meditated. We are not able 
to follow the Sessions Judge when he says that the murder is not 
pre-meditated. But seeing that the learned Sessions Judge has 


- not thought fit to impose the extreme penalty and seeing that 


some time has elapsed, we are not prepared to alter the sentence 
now. 


The Appeal is dismissed. 
Aia Du. V Appeal dismissed.. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE Opcers AND Mr. JUSTICE 


_ CURGENVEN. 
M. W. Elliot, Official Receiver, 
Cuddappah ... Appellani* and Petitioner 
(Petitioner) 
i U. 
Kopparapu Subbiah ... Respondent in both (Respt.). 


Provincial Insolvency Act, S. 75(3)—Leave tmder—lIf condition prece- 
dent to right of appeal—Appeal presented m cases in which leave required 
—Admission of—Leave obtamed or petition for leave presented with ap- 
peal—Duty to see to—Insolvency—Dotble administration as regards move- 
able and t#mmoveable properties—Inconventence of—Insolvent—Deed by— 
Transfer or agency for sale—Construction of deed—Provinctal Insolvency 
Act, S. 53—Pwrchaser for valuable consideration—Meaning of—Transfer by 
debtor of enttre property to truslee for benefit of credittors—Transfer within 
three months of insolvency petition—Validity—S 53, if self-containea— 
Trusts Act, S 5—Moveable property—Creation of trust in respect of— 


*A. A. O, No. 482 of 1925 12th April, 1927. 
° and C. M. P, No. 1124 of 1927. 
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Validtiy—Conditions—Tranusfer of moveable and tsmmoveable property-- M. A r 
Invalidity of, as regards evher—liwalidity in toto—Conduion. o Reie, 
The leave required by S. 75 (3) of the Provincial Insolvency Act is Cuddapeh n 
not a condition precedent to the right of appeal. S ; i ae r 
The officer who admits appeals for which lcave under S. 75 (3) is ae 
required ought to see if leave has been obtained, or, there is at leasl a 
petition for it. 
It is highly inconvenient, to say the least, that part of the assets of an 
insolvent should be administered under the direction of the Court, ie., ry 
the Official Receiver, and part should be administered privately by a trustec 
appointed under a deed of trust executed by the insolvent. The Court 
will not prima facie be inclined to countenance an arrangement of that kind. 
Within three months of presenting his petition for being adjudicated 
an insolvent, a debtor executed a deed under which he purported to transfer 
the whole of his property, moveable and immoveable, to a trustee for the 
purpose of realising its value\and distributing the proceeds amongst his 
creditors. 


Held, on the construction of the document, it was not a transfe- 
but one constituting the so-called trustee an agent , for the sale of the 
property. "Ole 


Held, further, that, if the deed amounted to a transfer at all, the trans- 
fer was not for valuable consideration and was not undertaken in good 
faith and was therefore voidable under S. 53 of the Provincial Insolvency 
Act, 

Meaning of “purchaser” in S. 53:— A transfer to a trustee for the 
benefit of the creditors is not necessarily a transfer for valuable considera 
tion within the meaning of the section, even though the parties to the 
transaction in good faith intend to secure an equitable distribution of 
asstes. Official Recewer of Trichinopoly v. Somasundaram Chettiar, 
(1916) 30 M L J 415, dissented from. 

Quaere whether the transfer is bad as being opposed to the spirit and 
policy of the Insolvency Law, and whether S. 53 is self-contained and a 
transfer of the kind in question must be avoided under that section or not 
at all. 

Under S. 5 of the Trusts Act no trust ın relation to moveable property 
is valid unless the document declaring it, if it be non-testamentary, is 
registered or unless the ownership of the preperty is transferred to the 
trustee. Where a debtor transfers by deed all his property, moveable and 
immoveable, to a trustee for the benefit of the creditors, and it is evident 
that his intention was that the transfer was to be valid and effective as 
regards both kinds of property or not at all, then, if, for~any reason, tho 
transfer is invalid and ineffective ag regards one —kind of property, 
it is invalid and ineffective in toto. 

A, A. O. No. 482 of 1925: z 
Appeal against the order of the District Court of Cuddap- 

pah, dated 13th April, 1925, in 1. A. No.°219 of 1925 in I. P. 

No. 13 of 1924. a 


C.M. P. No. 1124 of 1927: a 
Petition praying that in the circumstances stated therein, 
the High Court will be pleased to grant leave fo the petitionet 
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herein to appeal to the High Court against the order of the Dis- 
trict Court of Cuddapah in I. A. No. 219 of 1925 in I. P.No.13 
of 1924. 

B. Somayya for appellant. 

-E. Krishnamurthi for respondent. 

The Court delivered the following 

JUDGMENTS :—Odgers, J. :—When this appeal first came | 
on we adjourned it to see if the appellant, the Official Receiver 
of Cuddappah, had obtained leave of the District Court to appeal, 
or, if not, to enable him to apply to it for the leave. This is re- 
quired as the matter falls under S. 75 (3) of the Provincial 
Insolvency Act and the appeal is not as of right. The District 
Judge has now on application made to him held that the appel- 
lant should have applied for leave prior to filing the appeal in 
the High Court. The words of the sub-section are 

“may appeal to the High Court by leave of the District Court or of 
the High Court”, 
and the question is do they enact that leave is a condition prece- 
dent to sue. It is contended that it must be so, otherwise the 
provisions as to limitations for filing the appeal would be un- 
meaning. There is no doubt that this appeal was filed within 


” 90 days but the objection is that it was not really an appeal when 


it was filed, as it was not accompanied by a leave to appeal or a 
petition asking for the same. It seems to me that it is a mistake 
on the part of the offcer who admits these appeals not to exa- 
mine them to see if leave has either been obtained or there is at 
least a petition for it. The words of Walsh, J., in Bali v. 
Nand Lal (1) may be quoted in this connection. 
The question may have to be raised hereafter as-to whether in 
view of the provisions as to limitation, an appellant under S. 75 
(3) must first be granted leave or must obtain leave before he 
appeals, but for our present purpose it is enough to say that the 
question séems not to have been so far raised and such authority 
as there is seems in favour of granting leave with retrospective 
effect. In Ananthanarayana Atyar v. Sankaranarayana 
Atyar (2), Spencer and Devadoss, JJ., held that an application 
for leave may be filed after the period of Imitation had elapsed 
and that an appeal could‘not be held to be out of time for: that 
reason. If it were, it could be excused under S. 78. In 
C. M. A. No. 314 of 1924, Ramesam and Madhavan Nair; JJ. 
permitted an appeal to be amended so as to make it one filed 
under S. 75 (3); they then gave leave to appeal. That appeal 
(1916) 33°E C 773 at 775. 2. (1923) IL- R 47 M 673, 
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was originally filed as of right under S. 75 (2). We had our- 
selves previously adjourned the case to allow petitioner to obtain 
leave to appeal from the District Court. This was clearly a 
recognition of the retrospective effect of the Court’s leave. In 
Balli v. Nand Lal (1), there was no leave and the Court 
allowed the case to be argued as the practice of the 
Court was not thoroughly settled. The same remark seems 
to apply here and it would be a good thing to settle the practice. 
The Allahabad Court therefore looked into the appeal and 
found there were no grounds to support it. Walsh, J., said he 
could regard it as a sufficient ground to refuse leave if he found 
that such an appeal had been admitted as a matter of course 
when there is only an appeal by leave. Piggott, J., pointed out 
that there had been cases in that Court where leave to appeal 
had been granted after hearing the arguments but that such pro- 
ceeding should not form the general practice. It was, however, 
nowhere assumed that leave was a condition precedent to the 


right of appeal. We have also been referred to a somewhat 


similar case under the Pensions Act. Mahomed Asmat Ah 
Khan v. Lalli Begaum (3) where the words are 


- “No Civil Court shall entertain any suit except as hereinafter provided”. 
and a Civil Court 


“shall take cognisance of any such claim upon -receiving a certificate 
from the Collector”. 


Their Lordships held that the Court might procs with 
the suit after receipt of the certificate, for the suit had been be- 


gun without it. It therefore seems to me that, as the authorities: 
go at present, the District Judge was wrong and we have power 


to grant the leave now for which a petition has been put in; and 
we have heard sufficient of the case to lead us to think that it is 
a case in which leave ought to be granted. The merits .will 
therefore be argued. 

Curgenven, J. :—I agree. 

This Appeal against order again came on for Terie on 
the merits, the Court delivered the following 

Jupcments : —Odgers, J. :—I have already dealt with the 
question as to the necessity of leave being obtained as a condi- 
tion precedent to the right of appeal. I now come to consider the 
case on its merits. 
E 1. (1916) 33 I C 773 (Allahabad High oust), 

3. (1882) 9TA8:LRBC 422 (P. C.) i 
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The learned District Judge has held that, in respect of Ex.I 
which is a transier of the entire property of the Insolvent in 
trust for distribution to his creditors, the trust is inoperative 
with respect .to the immoveables which therefore become vested 
in the Official Receiver but that it is operative as regards the 
moveables which are therefore vested in the trustee. It is per- 
fectly obvious on the face of it that it is highly inconvenient, to 
say the least, that part of the assets of an insolvent should be 
administered under the direction of the Court, 4. e., by the Off- 
cial Receiver, and part should be administered privately by the 
trustee who presumably would be more or less guided by ‘the 
wishes of the insolvent himself, so that prima facie one is not 
inclined to uphold an order of this sort. But of course if it is 
correct in law there is nothing more to be said. Mr. Somayya 
for the appellant has strongly urged on us that, apart from all 
othdr considerations, the principle enunciated in Manmohan Das 


. v. N. C. Macleod (4) is the one to be applied here. Im that 


case the Bombay High Court held, relying on Marks v. Feldman 
(5) that a transaction, such as the one in question, though per- 
fectly valid as between the parties, if bankruptcy supervenes 
and the transferor is adjudicated, becomes a fraudulent prefer- 
ence and invalid against the assignee, not under any express 
provision in the Bankruptcy laws, but as contrary to the spirit 
and principle of those laws; and Sir Lawrence Jenkins, C. J., 
says that the principle enunciated in Marks v. Feldman (5), 
does not depend on the doctrine of relation back which under 
the English Law goes back to the first available act of bankrupt- 
cy but under the Indian only to the date of the petition. It 
has been strongly contended on the other side that the whole 
theory of Manmohan Das v. N. C. Macleod (4) is 
wrong now-a-days because it is based on S. 24 of the Insolvent 
Debtors Act which was the only section under which a fraudul- 
ent preference could then come and secondly that the English 
case on which it is based does really depend in spite of the 
declaration of Kelly, C. B., on the theory of relation back in the 
English Law. It is further contended that now that we have 
Ss. 53 and 54 in the Act invalidating certain transactions by 
the insolvent there is no scope for the importation of a general 
principle such as may have been imported with justification 
under the old S. 24. The argument is that the Act is seli- 
sufficient and self-contained and that unless a transaction is 








° 4, (1902) TLR 2B765:° 5 (187) LR3 QBS, 
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voidable by its provisions it must be held protected. Interest- 


ing as the discussion in Manmohan Das v. N. C. Macleod (4) 

is, it is not to “my mind necessary to decide at the 
present moment whether in fact there is the principle dehors 
the Insolvency Law which would-render invalid the transfer to 


an assignee of his entire property by a man subsequently 


a judicated. 


. The terms of Ex. I in this case are important. It is 
dated 10th January 1924 and is called an “agreement of con- 
sent” executed by the insolvent. The deed recites that his 
cloth business is in difficulties, his ereditors are worrying hini 
and he has no means to fully discharge their debts. So he 
has put in possession of the trustee his entire properties, ac- 
counts, documents relating to the business, piece goods and tie 
house. He also promises to deliver some bundles of cloth, t 
the trustee on the next day and recites delivery of the lock and 
key of the shop in token of having put the trustee in possession 
thereof. The trustee is to sell all the piece goods, accounts, 
documents, etc., but, when sold, the transferor himself is to 
execute a sale deed of the house. Towards the end of the 
document he again repeats “I have put you in possession of 
all the documents relating to piece goods, accounts etc.” Ex. 
II is a document of even date by 10 of the creditors out of 40, 
called an agreement, consenting to the sale of this property of 
the Insolvent and a payment of Rs. 250 to the insolvent. It 
is perfectly clear to my mind that this document is really not 
a transfer but one constituting the so-called trustee Subbiah 
an agent for the sale of this property. If I am wrong and it 
is a transfer, then the question is, does it infringe 
the provisions of S. 53 of the Provincial Insolvency 
Act which begins “any transfer of property’ and 
this transfer of property is said in S. 2 (f) of the Act to include 
“transfer of any interest in property and the creation of any 
charge upon property”. It is all very well to say that the 
Insolvency Act is self-contained, but any transfer of property 
must mean, I think, a transfer recognised by the general law. 
If this is a transfer and if it is a trust for creditors, it must çon- 
form to-the requirements of the Law of Trusts, that is to say,Ss. 
4,-5 and 6 of the Trusts Act must be satisfied. Ifso,a mere 
decjaration of trust with regard to.moveable is clearly not enough 
as laid down in Alagappa Chettiar v. Lakshmanan Chettiar (6); 
og DY TH a ORE, EG ADIN) C EA ae 
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a decision: of a Bench of this Court, where the learned 
Judges-were of opinion that there were no words of transfer to 
be found in the document, and no distinction either with 
regard to the immoveables or the moveables, and Seshagiri 
Aiyar, J., said that the document was one and indivisible and it 
was never the intention of the parties that the moveable property 
should be taken without the immoveable, and that if there were 
no words conveying the immoveable property ycu cannot 
say there is anything in the document which would convey the 
moveable. There may be provisions in a document of 
transfer which are separable and the invalid part may then be 
separated from the-valid part and the latter can be 
given effect to while the former fails, and some attempt has 
been made here to introduce the analogy of partitio deeds of 
both immoveable and moveable properties. The answer to 
that is that here it is perfectly obvious from Ex. I that the 
trustee was intended to take everything. “I have put in your 
possession my entire properties”; and in the next sentence the 
house is mingled with the accounts and the documents and the 
piece goods. If this document therefore is to be construed as 
one entire document, if one part of it is bad, the whole of it is 
bad. That is really enough to dispose-of the matter. But Í 
think that, under the provisions of S. 53, the transfer, if it 
is a transfer, may also be impugned. In other words, the trus- 
tee is not a purchaser in good faith and for valuable considera- 
tion. It is true that in Official Receiver of Trichinopoly v. 
Somasundaram Chettiar (7), Sadasiva Aiyar and Moore, JJ., 
held that the responsibility undertaken by a person to whom pro- 
perities are transferred in consideration of his taking such oner- 
ous work fell within the expression “valuable consideration” . 
Hence the creditors in that case who undertook to be trustees of 
the insolvent’s properties for the benefit of the rest and had been 
dischatging the duties of trustees came within the protection 
afforded to trustees for valuable consideration. With great 
deference I am unable to agree with the decision unless it can be 
distinguished on the ground that we have no proof here that 
the transferee ever undertook any onerous work qr had been 
discharging the duties of a trustee. It seems to me perfectly 
clear from the judgment in Ex parte Hillman: In re Pamfrey 
(8) that.a trustee of a post nuptial settlement of leaseholds for 
the benefit of the settlor’s wife and children is not a purchaser 





t T 7 IIIA ME THIS B (187) 10 Ch. D. 62. 
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within S. 91 of the Bankruptcy Act. Jessel, M. R., said that 
the word “purchaser” means a ‘buyer’ in the ordinary commercial 
senst. In Hance v. Harding (9) this case in 10 Ch. D. was 
explained. In the former case, the father of the settlor had 
conveyed certain lease-hold properties to trustees on trust fcr 
the bnefit of. the settlor’s children. At the same time the set- 
tlor assigned a policy of insuranse on his life to the same trustees 
for a like purpose. There was no intention to delay or defeat 
the creditors of the settlor and the transaction was perfectly 
bona fide. The only point was whether the settlement was 
valid, and the settlor’s father, the settlor having become bank- 
rupt, was a purchaser in good faith and for valuable considera- 
tion. The Court of Appeal held that he was, because the father 
gave something in order to induce the son to give something. 
In this there was ample quid pro quo and this was the meaning 
to be applied to the word “purchaser”. As pointed out in ‘E+- 
parte Hillman: In re Pamfrey (8), the trustees had 
not given something to procure something for other persons nor 
did they give anything at all. The | case in 
Ex parte Allman: In re  Pamfrey (8), accord- 
ing to Lord Esher, decided that such purchasers as those 
were not purchasers within the section and that in order to consti- 
tute a purchaser within the section there must be valuable con- 
sideration. Both cases were considered in Jn re Pote: 
Ex parte Dicksee (10) by the Court of Appeal. In that 
case there was a settlement t nuptial made by a 
bankrupt within two years of hið bankruptcy in favour of his 
wife and children in consideration of the wife refraining from 
taking divorce proceedings against the bankrupt. The ma- 
jority of the Court of Appeal held that there was - valuable 
consideration according to the findings of fact in the Court be: 
low and that the purchaser is equivalent to a buyer, following 
Hance v. Harding (9). On the other hand, it is something 
more than a conveyancing term and is not satisfied by a deed 
such as an assignment of leaseholds, which might render the 
assignee a purchaser within the Statute of 27 Elizabeth, Ch. 4. 

I therefore think that Ex. I comes within the mischief of 
S. 53 and that the trustee so-called is not a purchaser in good 
faith and for valuable consideration. That he was not a 
purchaser in good faith is, I think, evident from the mere reci- 
tals in the deed: He must haye known from these that `- the 
10. (1908) L-R 2 K B 16. 
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transferor so-called could not pay his debts.in. the . ordinary 
course of business and was in financial difficulties. 

It has been observed that although the assignment of all 
the man’s property is an act of insolvency under the Provincial 
Insolvency Act, S. 6 (a), it is not for that reason necessarily 
void. This has recently been pointed out by Coutts Trotter, 
C.:J., and V. V. Srinivasa Aiyangar, J., in The Official Assi- 
gnee of Madras v. O. R. M. O.R.S. Firm (11), that though an 
act of bankruptcy is a ground for adjudication, it does nof 
necessarily follow that the adjudication extends to and com- 
prises all the legal consequences in all the various aspects of 
the act. By that I understand the learned’ Judges to mean 
that, although a certain act of a man may be sufficient to adjudi- 
cate him an insolvent, it does not necessarily mean without more 
that the act is for example a fradulent preference under S. 53. 
Ft’ these reasons the order of the District Judge cannot be 
Supported with regard to the moveable properties mentioned. 


THe Civil Miscellaneous Appeal must therefore be allowed 
with costs. 

Curgenven, J. :—Within three months of presenting his 
petition, the debtor in Insolvency Petition No. 13 of 1924 on 
the file of the District Court of Cuddappah executed a deed 
under which he purported-to transfer the whole of his property, 
moveable and immoveable, to a trustee (now the . respondent ) 
for the purpose of realising its value and distributing the’ pro- 
ceeds amongst his creditors. , This transaction has been 
impugned by the Official Receiver, and in his order now tinder 
appeal the learned District Judge, while holding that the assign- 
ment was invalid so far as it related to the immoveable pro- 
perty, upheld it as regards the moveables. 

Three separate lines of argument have been employed to 
show that the assignment deed is voidable or void: 
(a) Under S. 53 of the Provincial Insolvency Act. 

(b) As opposed to the iie and ony of the 

Insolvency Law. 
(c) As regards the E A as not meeting the 
2o reyuirements of the Trusts Act. 

With. regard ta (a), S. 53 declares to be voidable as 
against the receiver a transfer of property made within tO 
years of. the .order. of adjudication and otherwise than “in 
faveur of 4 purchaser -or. incumbrancer -in good faith and for 


“44. €19%6)°52- M L-J 352: B 
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valuable consideration”. This transaction took place within 
the two years; and it is therefore for consideration whether the 
three conditions required to protect-it from voidability, that 
the transferee is a purchaser or encumbrancer, that he acted in 
good faith, and that there was valuable consideration, -were 
satisfied. 


It would seem at first sight that both the first and the 
last were wanting. As to the first, there is no suggestion that 
the transferee is an ‘encurmbrancer’ and if by ‘purchaser’ is 
meant a ‘buyer’, as that term is used in the Transfer of Pro- 
perty Act, it would require him to be a party to a ‘sale’ as de- 
fined in S. 54 of that Act, a definition which cannot be made 
applicable to a transfer of the nature under consideration. © A 
more extended significance has however been given to „the 
term ‘purchaser’ in Official Receiver of Trichinopoly v. Sovsse- 
sundaram Chettiar (7), a case decided under S. 35 of the Pro- 
vincial Insolvency Act of 1907, corresponding to the present 
S. 53, by Sadasiva Aiyar and_Moore, J]J. That too related 
to a transfer of property by a person who subsequently was 
adjudicated, for the purpose of distributing his assets among 
his creditors. Sadasiva Aiyar, J., appears to assume that 
‘purchaser’ means no more than ‘transferee’. Moore, J., 
following an English case, Hance v. Harding (9), held that 
‘purchaser’ in the section is“used not in the ordinary legal 
sense of one who has bought a property under a contract of 
sale and purchase, but means a person who has given valuable 
consideration. The facts of Hance v. Harding (9) were 
these. The settlor, by post nuptial settlement made in pursu- 
ance of an arrangement between himself and his father, 
assigned a policy of insurance upon his life to trustees on trusts 
for the benefit of his children, the settlor’s father at the same 
time conveying certain leasehold property to the trustees on 
similar trusts. The settlor became bankrupt and the Official 
Receiver claimed the money payable under the policy on the 
ground that the policy was void under S. 91 of the Bankruptcy 
Act of 1869 which, like the Indian Act, exempts a transfer “‘in 
favour of a purchaser or encumbrancer in good faith and for 
valuable consideration”. It was found that the transaction 
was entered into in good faith and not with any intention to 
defeat or defraud the settlor's creditors. Lord Esher, M, R., 
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motive, proceeded to hold that the settlor’s father was a pur- 
chaser within the meaning of the section because he had given 
something to get something for other person, vis., the family 
of his son, and he had given it to induce his son to give up his 
interest in the insurance policies; that is to say, he held that a 
‘purchaser’, as used in this context, means no more than a 
transferee for valuable consideration. Sir James Hannen, the 
other learned Judge who decided this case, makes this clear by 
saying that the word must not be treated as a conveyancing 
term, but must be considered.as applying to cases where there 
is a quid-pro-quo. Reference is made in this case to a deci- 
sion of the Court of Appeal, Ex parte Hillman: In re Pan- 
frey (8), where a construction has been given to the word “pur- 
chaser” as used in this connection. Jessel, M. R., who deli- 
vered the leading judgment in that case, RO the view 
that it meant a ‘buyer’ in the ordinary commercial sense, not 
a purchaser’ in the legal sense of the word. The question 
arose in that case whether an assignment on trust ‘for the bene- 
fit of the settlor’s wife and children was void under S. 91 of 
the Bankruptcy Act upon the Settlor being adjudicated a bank- 
rupt, and Lord Esher says: 


“it is impossible to say that in any sense of the word the trustee for 
the settlor’s wife and children is a ‘buyer’ of the settled property”. 


No distinction can, I think, be drawn between the circum- 
stances of that case, in its essentials, and the present case of a 
transfer to a trustee for the benefit of the creditors. As is 
pointed out in Hance v. Harding (9), not only were the trustces 
of the settlement in the earlier case not purchasers but also 
they had given nothing at all in the shape of a consideration, 
and so too here, if there was a transfer it appears to me that 
it was without consideration. It is true that in Official 
Receiver of Trichinopoly v. Somasiunlaram Chettiar (7) in 
similar circumstances, consideration was found to have been 
given on the ground that it was constituted by the responsibility 
undertaken by the transferee as trustee. In support of this 
proposition Sadasiva Aiyar, J., relied upon Narayan Coomart 
Debi v. Shajana Kania Chatterjee (12). In that case, how- 
ever there was an agreement to pay an executor a salary in 
consideration of discharging his duties as executor, and it is 
clear that the rendering of services which the executor was 
under no legal obligation to render was good consideration for 
7, (age) DML 415... - 8. (1879) 10 Ch. D 62. 

9, (1888) 20 Q B D 7322. 12. (18%) ILR2C 14. 
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the remuneration. But can it be said here that the assumption 
by the transferee of responsibility for distributing the assets, 
although it satisfies the definition of consideration as something 
done or promised at the desire of the transferor, was considera- 
tion for the transfer? What really happened, as it seems to me, 
was that the trustee here gave his services gratuitously and with- 
out consideration of any benefit accruing to him from the 
transfer, which was merely an arrangement enabling him to 
render those services. For this reason and following Ex parte 
Hitman: In re  Pamfrey (8), I must respectfully 
differ from the view taken in Official Receiver of Trichinopoly 
v. Somasundaram Chettiar (7) and hold that there was no 
consideration. In applying the section, iť remains to consider 
whether the transfer was ‘made in good faith’. On behallf of 
the respondent it is argued that this condition was satisfied in- 
asmuch as there was no intention to benefit one or more credi- 
tors at the expense of the reminder. No doubt it may be said 
that the parties to the transaction in good faith intended to se- 
cure an equitable distribution of assets. But I am inclined to 
think that something further is needed in order to exempt the 
transfer upon this ground. It is not disputed that the trans- 
feror was at the time in embarrased circumstances or, in fact, 
actually insolvent. He filed his petition less than three 
months later. A transferee who takes. without knowledge of 
his transferor’s financial condition may be exonerated on the 


ground of good faith, but can the,same be said with regard to 


a transfer which is in violation of the principles of the insolv- 
ency law? An act is not done in good faith which is done 
without due care and attention; and it seems to me that, had the 
parties exercised due care and attention, and acquainted them- 
selves with the effect of their action, they would have discovered 
that it did violate those principles. The transfer by a debtor 
of all or substantially all his property to a third person for the 
benefit of his creditors generally is-by S. 5 of the Provincial 
Insolvency Act declared to be an act of insolvency. The effect of 
such an act, both under English and under Indian Law, has been 
considered by Jenkins, C. J., and Starling, J., in Manmohandas 
v. N. C. Macleod (4), a decision which has a bearing upon ano- 
ther aspect of the present case. Two debtors executed. a deed 
of assignment to trustees in favour of their creditors, and the 
transfer, as an act of insolvency, was made the foundation for 
4 (1902) I L R 26 B 765. 7. (1916) 30 M Ł J 415. 
8. (1879) 10 Ch. D. 622, l 
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a petition by certain crtditors who did not assent to it. The 
question was whether the deed could be avoided. The insol- 
yency law then in force was the Indian Insolvent Act (Stat. 
ll and 12 Vict, C. 21), and the Iearned Judges 
give reasons, which it is unnecessary to consider, 
for their inability to avoid the transactions under 
S. 24. They then consider whether it is voidable or void upon 
other grounds. Under the English Law an act of insolvency, 
such as this, is #pso facto void, but one reason at least for this 
is that a bankruptcy relates back to any acts of bankruptcy 
which the debtor may have committed, whereas in India the 
vesting of an insolvent’s property takes effect by relation only 
from the filing of the petition. The doctrine of.relation back 
therefore cannot be invoked to invalidate-the transferee’s title. 
The learned Judges however refer to 

f “the view repeatedly enunciated, that an assignment by a trader of 
all his assets is vitiated by the fact that it contravenes the spirit of the 
Bankruptcy laws, and is void not merely because the title of the asaiguee 
prevails by relation back”. 

In particular, they derive authority for this 
view from the Privy Council case Khoo Kwiat 
Stew v. Woot Taik Hwat (13) and apply it to the case before 
them as not being dependent upon the theory of relation back. 
I am not at the moment concerned with the voidability of the 
transfer as an act of insolvency, but: only with the contention 
that it contravenes the principles of the insolvency law. That 
proposition, I think, cannot be questioned. The Insolvency 
Law provides machinery for the preservation and distribution 
of an insolvent debtor’s assets and any private arrangement 
which would defeat that purpose must be in conflict with the 
intention of the law. = 

“It has undoubtedly been long settled” 
says Lord Eldon in Dutton v. Morrison (14) 

“that if a trader conveys all his estate and effects, that is an act of 
bankruptcy, as it seems upon two principles, first, that by that act the 
trader necessarily, perhaps not intending it, deprives himself of the power 
of carrying on his trade, secondly, that he endeavours to put his property 
under a different course of application and distribution among his creditors 
from that which would take place under the Bankruptcy law”. 

In my view the parties to such a transattion cannot be 
said to be acting in good faith if the consequence of their act 
is such an infringement. I think therefore that neither was 


13. (191) LRI9TA15:ILR19C 23 (PO). 
: 14.° (1809) 17.Ves. Jun. 193 : 34 E. R. 77, 
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the transfer for valuable consideration nor was it undertaken 
in good faith, that, if it amounted to a valid transfer at all, it is 
voidable under S. 53. 

The second ground for avoiding the transfer deed is (b) 
that it is opposed to the spirit and policy of the Insolvency 
Law. I have already substantially dealt with this point in con- 


sidering the question of good faith under S. 53 and inasmuch ` 


as I have held that the assignment is voidable under that sec- 
tion it seems unnecessary to establish that it would be also 
voidable as offending against the general principles of Insol- 
vency. For such a proposition, as I have already said, the 
decision in Manmohandas v. N. C. Maclead (4) affords 
authority. That decision, however, was under the old Indian 
Insolvency Act, which contained no provision similar to the 
present S. 53. It is therefore arguable that since statutory 
provision is now made for the àvoidance of transfers as such 
and not merely of fraudulently preferential transfers, the trans- 
fer must be avoided under that section or not at all. Assum- 
ing that section not to apply to a case of this description, it 
would certainly be anomalous that an insolvent could transfer 
the whole of his property to a trustee for distribution and on 
the next day file his petition, whereupon the receiver would be 
incapable of touching any of the estate. It would be an ano- 
maly that the Insolvency Act should make such a transfer an 
act of insolvency and yet contain no provision for setting it 
aside. I have no doubt that the framers of the Act deemed 
that S. 53 would sufficiently provide for such a case, as I 
think it does. That being so, I do not think it is necessary 
to look outside the Act for grounds for declaring the transfer 
void. 

(c) The third and the last line of argument is that the 
assignment deed does not satisfy the requirements of the Trusts 
Act and that for more than one reason. Under S. 4 the pur- 
pose for which a trust may be created must be lawful and a 
purpose is not lawful if it is of such a nature that, if permitted, 
it would defeat the provisions of any law. In my view the 
purpose of the trust here is designed to defeat the provisions 
df the Insolvency Act. Apart from,this, under S. 5 no trust 
in relation to moveable property is valid unless the document 
declaring it, if it be non-testamentary, is registered or unless the 
ownership of the property is transferred to the trustee. As 
already stated, the document in the present cage is unregistered 

4, (1902) RB 
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so’ that no trust would have been created unless the ownership 
of the moveables was transferred to the trustee. I am unable 
to extract such a conclusion from the trust deed, Ex. I. It 
recites no doubt that the debtor puts his trustee in possession 
of all his properties, hut there is nothing to show that more was 
meant than that he should hold them for purposes of sale, and, 
in fact, in the case of the only piece of immoveable property, 
a house, he himself undertakes to execute a sale-deed in res- 
pect of it to any purchaser, which shows that he at least re- 
tained the ownership of the house. I think it may be inferred 
that he also retained his title to the moveables. If this be so, 
then there was neither a valid trust nor a valid transfer, so 
that it would not even be necessary to resort to S. 53 of the 
Act to recover the property. A further argument has heen 
used that the transfer purported to be of the entire effects of 
the debtor and that he had no intention of making a transfer of 
only a part. Since therefore the transaction so far as the 
immoveable property is concerned has been set aside, the whole 
should be set aside. There is some authority for this view in 
Poth Natcken v. Naganna Naicker (15), a case relating to 
partition, where it was held that in the absence of any clear in- 
tention that the moveables should be partitioned apart from the 
immoveables, the document which for want of registration could 
not affect the immoveables did not even affect the moveables. 
The principle would appear to be that when there is an entire 
contract and part of it cannot be enforced, the whole of it goes, 
whereas it is otherwise when an instrument contains two or 
more distinct contracts in which.case they are severable. It is 
unnecessary in the present case to stress the inconvenience 
which would arise from an administration of the immoveable 
property by a receiver under the Insolvency Act and of the 
moveables by a private person, and I think it may well be taken 
not to have been the intention of the executant of the deed thar 
this consequence should ensue. I consider accordingly that 
under the Trusts Act also the deed would be invalid. 

I agree therefore with my learned brother that the order 
of the learned District Judge so far as it declares the respon- 
dent to be a duly constituted trustee in respect of the moveable 
property should be set aside with costs and the Official Receiver 
empowered to take possession of the moveables as well as of 
the house. l 

A. S. V, Appeal alowed: 

15, (1915) 30 M L J 62 (FB), z 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


The Crown Prosecutor ex A ppellani* 
V. 
Khadir Mohideen Accused. 


Motor Vechtcles Aci, VII! of 1914, S. 6+Conviction under—Liabiity 
of owner of motor-bus for—Knowledge on his part of expiry of license—- 
Absence of—Effect. 

A -motor-bus owner must assure himself that he is licensed, and can- 
not escape liability under S. 6 of Act VIII of 1914 on the ground that 
the expiry of the license was without his knowledge. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Chief Presidency Magistrate, Madras, in Calendar Case 
No, 24824 of 1926 on his file. 

V. Viswanatha Sastri for accused. 

K. P. M. Menon, the Crown Prosecutor. 

The Court made the following 

ORDER :—Appeal against the acquittal of a motor-bus 
owner for allowing his driver to drive his omnibus without a 
license in contravention of S. 6 of Act VIII of 1914. 

The license had expired and the accused pleaded that the 
expiry was without his knowledge. A man cannot entrust his 
car to another person and plead that he presumed that he was 
licensed. He must assure himself that he is licensed. 

The acquittal is accordingly set aside. Accused is found 
guilty of allowing his motor vehicle to be driven by a person 
without a license as proved by P. Ws. 1 and 2 and is fined Rs. 5 
(Rupees five), in default one week’s simple imprisonment— 
Ss. 6 and 16 of Act VIII of 1914. 

As S. V. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice WALLACE. 
Muhammad Sheriff Sahib ... Petitioner} (Complainant) 





U. 
Moulvi Abdul Karim Sahib i 
and others ... Respondents (Accused). 
Criminal Procedure Code, S. 253—Charge groundless—Fimding as to— 


What amonnts to—Dtscharge of accused without examining all witnesses 
cHed by complatnant—Legality of—Conditions 


*Crl Appeal No. 241 of 1927. 26th Angust 1927. 
#Crl. R. C. No. 974 of 1926, 19th "August, 1927.. 
_ (Cri. R. P. No. 844 of 1926). 
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To say that no case is made ont is not tantamount to saying that the 
charge is groundless within the meaning of S. 253, Criminal Procedure, 
Code. 

Where a complaint prima facie discloses an offence, a Magistrate can- 
not hold the charge to be groundless under S. 253, Criminal Procedure Code, 
unless he knows what is the sort of evidence that is going to be adduced 
to prove it. 

Where a Magistrate discharged the accused under S. 253, Criminal 
Procedure Code, without examining all the witnesses cited by the complam- 
ant, and without attempting to find out what the witnesses, whom he refused 


to examine, were going to say, held that the discharge was not in accord- 
ance with law. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of Session of East Tanjore Division at Negapatam 


= in Criminal Revision Petition No. 7 of 1926, presented to re- 


vise the order of the Court of the Subdivisional Ist Class 


- Magistrate of Mayavaram in C. C No. 17 of 1925, discharging 


the ac : 


K. S. Jayarama Aiyar and S. Nagaraja Aiyar for 
petitioner. 

C. Narasinihachari and K. Sankara Sustri for respondents. 

The Court made the following 


ORDER :—The Magistrate in this case has discharged the 
accused refusing to examine all the witnesses cited by the com- 
plainant. Now, while S. 253 authorises the Magistrate to 
discharge an accused person before all the witnesses are examin- 
ed, if, for reasons to be recorded by him, he considers the 
charge to be groundless, there are two reasons why his proce- 
dure cannot be supported by that section. First, he does not 
say he finds the charge to be groundless, and I do not agree with 
the Sessions Judge i in his revision order that to say that no case 
is made out is tantamount to saying the charge is groundless. 
In fact, the section itself uses both phrases, evidently not in the 
same sense. 

Secondly, where a complaint prima facie discloses an 
offence, a Magistrate cannot hold the charge to be -groundless 
unless he knows what is the sort of evidence that is going to be 
adduced to prove it, and - he cannot for exam- 
ple examine one or two witnesses or, for the 
matter of that, no witness at all, and then, 
without knowing what the other witnesses are going to say, hold 
that the charge is groundless. He can only judicially come to 
° such a conclusion when he has at least ascertained from the 
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complainant what is the nature of the evidence that the other 
witnesses are going to give. If he then finds that, even if that 
evidence was given, the charge would be groundless, it is open 
to him to discharge the accused on that ground. 

In the present case, the Magistrate has, so far as appears, 
made no attempt to find out what the other witnesses were going 
to say and it was not therefore open to him to discharge the ac- 
cused. I am informed that two of the witnesses, not examined 


by him, compositors of the press, are prepared to give evidence | 


of value against accused 4,5 and 8. That evidence cannot be 
shut out by the arbitrary method of discharging the accused 
before these witnesses have been heard. 

The discharge of accused 4, 5 and 8 therefore is not in 
accordance with law and is set aside. The case will be further 
enquired into and decided on the full evidence proffered by 
complainant, unless, for reasons to be recorded, the Magistrate 
refuses to examine any witnesses on the ground that his evi- 
dence even, if taken, will not materially help the case of the 
complainant. 

The further enquiry will be held by the present Sub-divi- 
sional Magistrate, Mayavaram. 

Pa, De Vs Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ANANTAKRISIINA AIYAR. 
Nokole Behara and 
others C Petitioners* (Accused Nos. 2 to 12). 

Penal Code, S 378—Fish confined in ponds—Theft of—Conviction for 
—Legality. 

Fish, which are confined in ponds and cannot therefore escape from 
the same and go elsewhere, and which are capable of being caught only by 
baling the water out from the ponds, can be the subject of thefi. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying thè High Court to revise the judgment 
of the Court of the Joint Magistrate of Berhampore in Cri- 
minal Appeals Nos. 75 to 85 of 1926, preferred against the judg- 
ment of the Court of the Second Class Magistrate of Somepetta 
Taluk in C. C. No. 64 of 1926. ; - 

S. Subramania Sastri for petitioners. 

The Court made the following. 

ORDER :—Two points have been argued in this case, (1) 
that it is not shown that the place where the accused fished was 


*Crl, R. C. No. 358 of 1927, 29theAifgust, 1927. 
(Cri, R. P. No. 315 of 1927). 
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within the Government village and (2) that fish could not i 
subject of theft. 

On the first point there is the definite finding that the place 
of fishing is within the limits of Manikyahur (Government) 
village. The evidence given by the prosecution witnesses sup- 
ports that finding which is one of fact. (2) As regards the 
2nd point there is the finding that the fish were in ponds and that 
it is by baling the water out from the ponds that fish are caught 


„in this case. They are confined in the ponds and could not escape . 


from the same and go elsewhere. Such fish could be the subject 
of theft [Per Miller, J., in Manchu Paidigadu v. Kadimsetti 
Tammayya (1)]. 

The petition is dismissed. 

A. S. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice MapHavan NAR. 


Vijayaranga Naidu and another ... Petstionerst (Accused). 

Indtan Penal Code, S. 114—Abeiment—Mere presence of alleged abetto: 
at occurrence, tf constintes—Comriction tmder Ss. 114 and 326 on ground 
of mere presence of abettor at occeurrence—Legahty of 

To come within S. 114 of the Penal Code, the abetment must be com- 
plete apart from the presence of the abettor. 

Petitioner was convicted under Ss. 114 and 326, Indian Penal Code, 
having abetted the Ist accused (his son), who was himself convicted under 
S. 326, Indian Penal Code, of having voluntarily caused grievous hurt with 
an artval to P. W. 1. The only abetment with which the petitioner was 
charged was his being presesnt at the occurrence, and there was no evid- 
ence of any conspiracy prior to the occurrence between the petitioner and 
his son to way-lay P. W. 1 and cut him. 

Held, that the conviction of the petitioner ‘under S. 326 read with 
S. 114, Indian Penal Code, was illegal. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of Sessions of Trichinopoly in Criminal 
Appeal No. 36 of 1926 (C. C. No. 18 of 1926 on the file o! 
the Court of the Sub-divisional Magistrate of Trichinopoly) . 

V. L. Ethiraj and A. S. Stvakamtnathan for petitioners. 

K. N. Ganapathi for the Public Prosecutor for the Crown. 

The Court made the following 

OrpER :—The petitioner is the 2nd accused in C. C. No. 18 
of 1926 on the file of the Sub-divisional Magistrate, Trichinopoly 

*Cri. R. C. No. 151 of 1927. 2th August, T92/. 


(Crl. R.°P# No. 133 of 1927). 
1. (1913) 2 I C 429 : 1914 M W N 168. 
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His son, the Ist accused, was convicted under S. 326, Indian 
Penal Code, with having voluntarily caused grievous hurt with 
an aruval to P. W. 1. The petitioner was convicted under 
Ss. 114 and 326, Indian Penal Code, with having abetted the 1st 
accused (the son) and being present at the occurrence. He 
was sentenced to rigorous imprisonment for four months. It 
appears from judgments of the Lower Courts that the part 
taken by the petitioner in the commission of the offence was 
only this, namely, that he desired his son to cut P. W. 1. In 
one part of the judgment of the Sessions Judge, the part 
played by the petitioner is thus described: 

“Appellant I (the son) cut him with an aruval at the instigation of 
appellant 2 (the petitioner) .” 

There is no evidence that prior to this in- 
cident there was any conspiracy between the father and son 
to waylay P. W. 1 and cut him. The petitioner himself has 
not taken any other part in the offence. On these facts the 
Courts below convicted him under Ss. 114 and 326, Indian 
Penal Code. It appears to me that the conviction cannot stand 
and should be set aside. To come within S. 114 of the Penal 
Code, the abetment must be complete apart- from the presence of 
the abettor. The only abetment charged in this case required 
the presence of the abettor and as I have already observed there 
is no evidence of any consipiracy prior to the occurrence be- 
tween the petitioner and his son. In these circumstances S: 114 
cannot be invoked for convicting the petitioner reading with 
S. 326. This view of S. 114 was taken by the learned Judges 
of the Calcutta High Court in Raw Ranjan Roy v. Emperor 
(1). In that case the facts were very similar to the facts of 
the present case except that the main charge there was one of 
murder. This decision has been followed by our High Court 
in Amnavi, In re. (2). The same view of the law has been 
taken by a Bench of this Court in In re. Jogali Bhaigo Natks(3). 
In this view the conviction of the petitioner under S. 326 read 
with S. 114 must be set aside. 

The petitioner was sentenced to undergo 4 months rigorous 
imprisonment of which I understand he has already undergone 
three months. I do not think, therefore, that it is necessary in 
the interests of Justice that he should be called upon to undergo 
a fresh trial. I set aside the conviction and sentence and acquit 
him. His bail bond will be cancelled. 

Ben SV. Petition allowed. 


1. (1914) IL R 42 C 422, 2. (1924) 21 L W 19, 3. (1926) 97 I C 952, 
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Be Ae thes. ctv es aoe 0 oe te 


eee HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. Justice WALLACE. . _ 


Ibraya Rowthan and another. ..: Pettoners* icusi 

Criminal Procedure Code, S. 123—Order for sunple imprisonment for 
one year in defawi of gtumg securty—Legality—Power of summary Conr! 
to award more than 3 month’s imprisonment. - 

“-S.-123 of the Criminal Procedure Code contemplates: that the ac- 
cused shall be separately brought-up for sentence if security is-not furnish- 
ed, and consequently an order that the accused shall giye security and, in 
default, suffer simple imprisonment cannot be sustained. 


An order that the accused shall suffer simple imprisonment fon one 
year in default of giving security cannot be sustained under S. 123 of the 
Criminal Procedure Code, since the accused is entitled to be released from 
custody the moment he furnishes the security. The sentence should run 

“for one year or until such date within that year as the required security 
be furnished” .- 
<  A&`sunmary Court has power to award under S. 123 of ‘the oe 
Procedure Code more than 3 month’s imprisonment. ; 

- -Petition under Ss. 435 and 439 of the Code of Criminal 
Poda 1898,- praying the High Court to revise the judg- 
ment of-the Court of -the First Class Bench: of "Magistrates, 
Palghat,” in Summary’ Trial No. 1389 of 1926.7 an 


A.V: Narsyanaswami Aiyar for C: S. Swaminathan for 
petitioners. E S : J 
~ KEN. Ganapathi for the Public Prosecutor for the Crown. 
o Phe Court made the following“ ~~ 

“Order :—The order ‘of the’ lower court directing. that 
petitioner - should, in default of giving security, suffer simple 
imprisonment for one year, cannot be upheld on two grounds: (1) 
S. 123 contemplates that the accused shall be separately brought 
up for sentence if security is not’ furnished, that the “Court 
should in its judgment fix a date for the furnishing of security, 
without any order for alternative imprisonment,.and then if, by 
that date, accused has not furnished the security, he is to appear 
and receive sentence under S. 123; (2) it was wrong to, fix z 
period of one year, since accused is entitled to be released from 
custody the moment he furnishes the security; the ` sentence 
ought to`run “for one year or until such date within that 4 year 
as tHe required security be furnished.” As security appears 
to fave been funished in this case, no further: action is called 
for: I do not,-as at present advised, subscribe to the conten- 
“Gd HG) Ne. ols a 
á (Cri. R. °P. No, 68 of 1927). 


- 
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tion that a summary Court has no power to award, under S. 123, 
more than 3 months’ imprisonment. - 


N. S. No. action necessary. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT B JusTIcE WALLACE. 


Muthusami Goundan . Appellant® in both the Abbah 
Er (71h Defendant—Plaintiff) 
v. 
Palani Goundan and others ... Respondents m-S. A. No. 
k 869 of 1924 (Plaintif and de- 
fendants Nos. 1 to 6).° 

Subbaraya Goundan and others ... Respondents in S. 4. No.870 
of 1924 (Defendants Nos. 1.to 8), 


l Hindu TE T, family—Member of—Sale by—Nominal transaction 
—Plea by other members of—Right of—Alienor himself not i the 
iransfer—Altenor’s share if passes under nominal sale. “ny Ati 


In the case of a transfer by a member of a joint Hindy family purport- 
ing to be a sale, it is open to the other members of the family, notwith- 
standing that the alienor himself does not contest the validity of-the trans- 
fer, to plead and prove ‘that the so-called sale was merely a nominal tron- 


- saction and that it did not operate to transfer even the share of the 
alienor himself. c 


The transfer by a co-parcener of his share permitted by the law ‘in 
this “Presidency “is a transfer for valuable consideration, and does ‘no! 
eatend to the case of a wholly inoperative transaction, as a nominal trans- 
fer;or td/thé case of a transfer which is to all intents and purposes a gift. 

Second Appeals against the decrees of the Court of the 
Ist Additional Subordinate Judge of Coimbatore in A.S. Nos.48 
and 63 of 1923 (A. S. Nos. 13 and 78 of 1923. on the file of the 
District Court of Coimbatore), preferred respectively against 
the decrees of the Court of the District Munsif of Dharapuram 
in O. S. Nos. 544 and 559 of 1921. 

T. M. Krishnaswami Aiyar for appellant. 

K. Pertasami Goundar for respondents. 

The Court delivered the following 

JUDGMENT :—These two appeals are from the judgments 
in connected suits. The facts necessary for the disposal- of 
these appeals are as follows. One Palani Goundan was the 
father of one Kavundai Goundan, who is the 5th defendant in 
O.°S. No. 559 of 21. His sons are defendants 6 to 8. 
Sth defendant sold certain family property under, Ex. B to 
a ea eee a eee ee ee, 


*S. A. Nos, 869 and 870 of 1924. 30th. March, 1927. 
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defendants 1 to 4, who in their turn sold it to the plaintiff under 
Ex. C. The sale covered eight items. Plaintiff claimed that 
they were all the 5th defendant’s properties at the time of the 
sale by him to defendants 1 to 4, that the 5th defendant had se- 
parated from his family and had got items 1 to 4 and 8 for his 
share and that as regards 5, 6 and 7 they were his self-acquisi- 
tions. The contest in the suits ranged round the question whether 
Palani Goundan was still joint with the 5th defendant and his 
sons, and whether items 5, 6 and 7 were the self-acquisitions of 
the 5th defendant. The lower appellate court has.decided that 
there was no partition between Palani Goundan and his sons and 
that items 5, 6 and 7 are part of the joint family property. The 
findings must be accepted in second appeal. 


The connected suit was by Palani Goundan to declare that 
the sales of joint family property under Exs. B and @did not 
bind him, and the judgment in that suit followed the judgment 
in the other. 


In this Court the appellant in both appeals is the same, 
namely, the purchaser under Ex. C. In both suits Koundai Goun- 
dan, the vendor under Ex. B, remained ex parte. The contentior 
here is that the lower appellate court ought not to have dismissed 
the appellant’s claim in toto but should have held that the transfer 
of Koundai Goundan’s own share in the joint family property 
to him was valid, it not having been contested by Koundai 
Goundan himself, that the other members of the joint family 
have no right to question that transfer, and that the lower 
appellate court ought therefore to have given the plaintiff a 
decree that the transfer of that share to him was valid' and bind- 
ing on the rest of the joint family. 


But the lower courts concur that the sale under Ex. B by 
the 5th defendant to’defendants 1 to 4 was a nominal transaction. 
The lower appellate court held that the plaintiff also paid no 
consideration under Ex. C; the first court held that the sale 
under Ex. C was for a grossly inadequate consideration but did 
not give a finding that it was nominal. The plea that these 
sales were nominal was of course not taken by Koundai 
Goundan himself since he was ex-parte, but they were taken by 
the other members of the joint family. The general point for 
consideration is whether, when a member of a joint family has 
purported to sell. his share to a stranger and does not himself 
plead that the transfer was not a sale or that it was for no con- 
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sideration, it is open to the other members of the family to put 
forward such pleas and prove that there was no sale or no con- 
sideration for the sale and thus retain that property for ‘the 
members of the joint family, including the member who pro- 
fessed to sell itr 


The right of a co-parcener of a joint family to sell his share 
is admitted by the law in this Presidency, but it is not an un- 
restricted right. It is restricted to a right to sell for valuable 
consideration. He is not allowed to make a gift of it. This 
Jaw is founded on a rule of equity whereby a purchaser for 
value is to be allowed to stand in his vendor’s shoes—The Privy 
Council decision in Suraj Bunsi Koer v. Sheo Pershad Singh (1) 
and the Madras Full Bench case in Atyyagari Venkatoramayya 
v. Atyyagart Ramayya (2). It follows from this, that the mere 
assertiof) by an alienating co-parcener that he has sold his share 
for valuable consideration is not conclusive of that fact. Other- 
wise he might easily evade the law by styling as a sale what was 
in fact a gift. The fact that the sale is valid only if it is for 
valuable consideration carries with it as a corollary that the 
sale must be a real, genuine sale, and the mere word of the 
alienor is not the deciding factor on that point: Rottala Ranga- 
natham Chetty v. Pulicat Ramaswami Chetty (3). The Privy 
Council decision in Achal Ram v. Kazim Hussain Khan (4) has 
been cited by the appellant but a study of that case shows that 
the challenge to the sale which was repelled by the P. C. did 
not come from the co-parcener of the alienor at all, so that ihe 
case does not help. The ruling in Vadivelum v. Natesam (5) 
does not in my opinion carry the general principle any further. 
It in fact reiterates the proposition that such sales are only 
binding when they are for valuable consideration. 


It follows that it is open to the other members to aver and 
prove that an alienation by a co-parcener was not a sale for 
valuable consideration, but was to all intents and purposes a 
gift. I think, therefore, that, in spite of the fact that the 5th 
defendant did not himself challenge Ex. B, it was open to the 
other members of the joint family to do so, and that if they 
were able to prove, as they have proved, to the satisfaction of 
the Court which is the final arbiter on this question of fact, 


1. (1879) LR61A 8&8 :ILRSC. 148 at 166 (PC). 

2. (1902) I L R 25 M 690 at 715 (F B). 3. (1903) LL R 27 M 162 at 166. 
4. (1904) IL R27 A 271 at 289 : 15 ML J°19? (P C). 
5; (1912) I L R 37 M 435 at 437 : 23 M L J 256. 
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that the sale Ex. B was nominal, that sale must be held to be 
wholly nominall and will not suffice to transfer even the share 
of the aliener himself. The sale therefore by the 5th defend- 
ant was not a sale for valuable consideration and therefore can- 
not be given any effect over joint family property. I can 
therefore see no reason to interfere and I dismiss both these ap- 
peals with costs. 

(Note).—This judgment does not decide and is not intended 
to decide whether the plaintiff is entitled to a charge on the pro- 
perty to the extent of Rs. 1,000 said to have been paid by him 
towards the mortgage decree. As the alleged payment was 
made after the suit was filed, the matter cannot properly be 
disposed of in the suit. Plaintiff is at liberty to take such 
action as he is advised to do to establish this claim. 

A. S..V. Appeals dismissed. 
ae 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Mapavan NAR AND Mr. 
JUSTICE CURGENVEN. 
Kasivajjala Ramaswami l 
and another . ... Appellants® (PIs. 1 and 3-- 
Petrs. Nos. 1 and 3). 





_ 7A l i 
Boddu Veeranna and others. ... Respondents (Defts. 1 
to 5 and 22—Cr. Petrs.) . 
| = Pamano Act, Art. 182 (5)—Step-in-aid of esecution—Application 
amounting to—Test—Application by decree-holder for extension of hinu 
to file encumbrance certificate, if a step-m-aid of execution. 

hy “Application by a decree-holder for extension of time to file an en- 
cumbrance certificate is not a step-in-aid of execution within the meaning of 
ArtA 182 (5) of the Limitation Act. 

An application to amount to a step-in-aid of execution within the 
meaning of the clause should be one asking the Court to take some step in 
furtherance of execution of the decree. 

-Appeal against the order of the Court of the Sibordinats 
Judge of Kistna at Ellore, dated’ the 6th day of February, 1925. 
in'Appeal No. 224 of 1924, preferred ‘against the order of the 
Court of the District Munsif of Kovvur, dated the 19th day 
of August, 1924, in E. P. No. 405 of 1924 (O. S. No. 854 ot 
1910 on the file of the Court of the District Munsif of Tanuku). 

P. Somasundaram for appellants. 

= P. ‘Venkataramana Rao and A. Satyanarayana for 
respondents. e , l 
a a a 
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ta 


The Court delivered the following Seas 

JUDGMENT :—The question for decision in this case is 
whether an application by the decree-holder for extension of 
time to file an encumbrance certificate can be said to be a‘step- 
in-aid-of execution within the meaning of Art. 182, cl. (5) of 
the Limitation Act. In Kuppuswami Chettiar v. Rajagopala 
Atyar (1) it was decided that a statement by a decree-holder 
objecting to the judgment-debtor’s application to enter up satis- 
faction is not a step-in-aid of execution. Applying the princi- 
ple of that decision we must hold that the present application 
does not amount to a step in aid of execution, as “it does not 
ask the Court to take any step in aid of execution.” The decision 
in Hamsd-Udin Sahib v. Ghouse Sahib (2) isan express deci- 
sion on the question before us. There it was decided that an 
application like the present one cannot be said to be a step-in-aid 
of execution. In that case, reliance was placed upon the deci- 
sion in Kuppuswami Chettiar v. Rajagopala Aiyar (1) and also 
on the decision in Krishna Pattar v. Seetharama Patter (3), 
which, following Kuppuswami Chettiar v. Rajagopala Asyar(1), 
again held that the filing of a statement by a decree-holder 
objecting to the judgment-debtor’s application to record satis- 
faction of the decree is not a step-in-aid’ of execution. In 
Hamid-Udin Sahib v. Ghouse Sahib (2) all the cases' which have 
been now cited before us have been noticed. 7 a 
_ “Two decisions werë specially relied upon by. the appellant, 
namely Abdul Kader Rowther v. Krishnan Malaval Nair’. -(4) 
and Kunth v. Seshagiri (5). No doubt the decision in Abdul 
Kader Rowther v. Krishnan Malaval Nair (4) to the .effect.thac 
an application to adjourn the case for the production of evidence 
amounts to a step-in-aid of execution does support the appellant; 
but this case was subsequently dissented from in Masilamans 
Mudahar v. Sethuswami Aiyar (6) by Ayling, J. The’ deci- 
sion in Kuni v. Seshagiri (5) in view of the special facts of 
that case does not support the appellant’s arguments. There, 
it was found necessary that an order should be-obtained from 
the Court for the purpose of -proceeding with the execution of 
the decree and when the petitioner asked the Court to issue such 
an order it was held that-the application containing that request 

1. (1921) I L R 45 M 466 : 42 M L J 303. 
2. (1926) 24 L W 4% : 51 ML J49. 
3, - (1926) IL R50 M 49 24 L W 488 : 51 ML J 4x0. ` 
4. (1913) I L R 38-M 695 : 26 M Ņ Jo433, : 
5. (1882) IL R 5M 141. 6. (1916) 41 M 251 :32Z ML J 219, 
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amounted to a step-in-aid of execution. This case has been ex- 
plained in the decision in Krishna Pattar v. Seetharama 
Pattar (3). i n 

The decision in Kuppuswami Chettiar v. Rajagopala Aiyar 
(1) has been followed not only in the two Law Weekly cases 
already referred to but also in Balagurusami' Naicken v. Guru- 
Swami Naicken (7). It would thus appear that our Court has 
fairly cconsistently held that an application to amount to a step- 
in-aid of execution within the meaning of Art. 182, cl. (5), 
should be one asking the Court to take some step in furtherance 
of the execution of the decree. The only decision which 
appears to us to hold a contrary view is the one in Abdul Kadar 
Rowther v. Krishnan Malaval Nair (4).  Ravur Munusami 
Naidu v. Pandala Muthial Naidu (8) simply follows’this deci- 
sion. As we have already pointed out, Abdul Kadar Rowthcr 
v. Krishnan Malaval Naiar (4) has been dissented from in 
Mastamant  Mudaliar v. Sethuswami Aiyar (6). 
The trend of the decisions of our Court is in support of the 
view held in Kuppuswami Chettiar v. Rajagopala Aiyar (1). 
We think that decision so far as it relates to the point argued 
before us lays down the correct principle. 


Lastly, it was brought to our notice that the decision in 
Rajendra Lal Saha v. Abdul Karim dbu Ahmed Ghusnavi 
Chadhury (9) is in favour of the appellant, but a perusal of 
that judgment makes it clear that no clear principle is enunciat- 
ed in it. In these circumstances we hold, applying Auppusannu 
Chettiar v. Rajagopata Atyar (1), that the decision of the 
learned Judge of the Court below that an application for exten- 
sion of time to file an encumbrance certificate is not a step-in-aid 
of execution is right and that the appellant’s application is bar- 
red by limitation. This appeal is dismissed with costs. 


A. S. V. Appeal dismissed. 





1. (1921) IL R45 M 466 : 42 M L J 303. 
3. (19%) ILR 50M 49:24L W 488 : 51 ML J480. 
4. (1913) 38 M 695 : 25 M L J 433. 
6. (1916) I L R41 M 251 : 33 M L J 219, 
. e 6 7. (1924) 48 M L J 506. 
8. (1916) 3310 79. 9. (1922) 27 C W N 505. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAmESAM AND MR. JUSTICE 
MADHAVAN Narr. 


Yahya Ally Saheb and another ... Appellants*® (Plaintiffs) 
v. 
The Secretary of State for India 
in Council, represented by the 
Collector of Nellore ... Respondent (Defendant). 
Madras Irrigation Cess Act (VII of 1865)—Inam—Whole inom village 
—Lrtenston of twrigaied area beyond that mentioned in the Inam Register 
—Water-cess in case of—Levy of—Legality—Condittons. 
With regard to the rights of free irrigation depending upon the implied 
undertaking between the Government and the grantee of the land, an inam- 
dar, a mittadar and a Zemindar all stand on the same footing. 


Engagements arising out of inam settlements are engagements con- 
templated by Madras Act VII of 1865 just like the permanent settlement 
ganads. 

The general principles underlying the decision of the Judicial Con- 
mittee in the Urlam case should be applied to the case of an inam as well, 
at any rate, to the case of a major inamdar. 

Held, therefore, that, in the case of a whole inam village, the inamdar 
was not liable to be charged with water-cess for any excess area of land 
cultivated over and above that mentioned in the inam register unless he 
took more water from the Government tank than he used to take. from it 
at the time of the grant. i 

Per Ramesam, J. :—Where a certain easement is granted, there are 
two ways of increasing cultivation without enlarging the easement. One 
by a more economical use of the water The second method is by improv- 
ing the capacity of the tank and by conserving water which might other- 
wise have overflowed. In either case, so long as the easement itself has 


not been enlarged, the extension of irngated lands does not justify the 
Government imposing water-cess. 


Second Appeal against the decree of the District Court of 
Nellore, dated 14th March, 1923, in A. S. No. 232 of 1922 pre- 
ferred against the decree of the Court of the Additional District 
Munsif of Nellore, dated 10th September, 1921, in O. S. No. 1 
of 1921. 

S. Varadachartar for appellants. ; 

The Goversunent Pleader (C. V. Anantakrishna AO for 
respondent. 

The Court delivered the following 

JUDGMENTS :—Ramesam, J. :—This second. appéal arises 
out of a suit for a declaration that the defendant is nót entitled 


to collect any water-rate, road-cess or other cesses- in respect of 


I 
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any of the plaintiffs’ lands in the village of Bhuj Bhuj, Nelore, 
irrigated under Lingala Cheruvu and Patha Cheruvu. 


The defendant, the Secretary.of State for India in Council, 
is entitled to impose water-cess under Act VII of 1865 (the 
Madras Irrigation Cess Act), when certain conditions are ful- 
filed, but road-cess is levied by the District Boards under the 
Local Boards Act of 1920 and not by the Secretary of State for 
India in Council. So far as the suit relates to the road cess, 
ihe suit doesnot lie and must be dismissed, except as to any 
increment in the road-cess consequent on the imposition ol 


water-cess. But the second appeal was argued only in respect 
of water-cess. 


The District Munsif gave a decree. On appeal the Dis- 
trict Judge reversed the District Munsif’s decision and dis- 
missed the plaintiffs’ suit. The plaintiffs shave filed this 
second appeal. 

The history of the village seems to be somewhat as 
follows: The village was granted originally as a personal 
grant burdened with jodi and afterwards at about the time of 
the permanent settlement the jodi itself was remitted by Mr. 
Travers and the inam converted into a charitable inam; in the 
inam settlement of 1862, the inam was dealt with as a Dharma- 
dayam inam which was to be held free of quit-rent so long as 
a choultry called the Kumundan (vernacular corruption cf 
Commandant) choultry situated on the road to Madras 
is maintained properly. In the Government order, dated Ist 
September, 1913 (Ex. IV), there are a number of papers 
which show its earlier history. The facts above set forth 
by me appear from the Collector’s letter and it was then sup- 
posed that the assessment alone constituted the inam. These 
particulars also appear from the inam statement, a translation 
of which also appears in the same papers, and show the date of 
the second grant by Mr. Travers to be 24th August, 1803. 
There is an inam register, which bears endorsements dated 
1861 and 1864, appearing as an enclosure in the same Govern- 
ment Order, from which it appears that the total extent of thc 
village was entered as 523.04 acres. Its assessment was put 
down as Rs. 400. This apparently has uot been made from 
actual calculation ‘but is a rough estimate at a round figure. 
Column. 10 shows that it should be held so long as the repairs 
are performed | and the choultry is maintained. ` Column 11 
shows that it was granted by Mr Travers in eee This was 
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in 1861. Some time after, a portion was taken up for the 
trunk road and so a reduction was made. After the neces- 
sary reductions were made, the area of the village appears to 
have been 518.85 acres and the assessment Rs. 380-15-5. This 
was in 1864. Of the total area 94.49 acres appear as wet. 
The title deeds are not forthcoming. But as the lands chang- 
ed hands, it appears that the appellants are not responsible for 
the non-production of the titledeeds. This is immaterial. 

The contents of the inam title-deed correspond to the con- 
tents of the register and we may presume that the figures in 
the inam register also appeared in the title-deed. The learned 
Government Pleader’s contention is that the inamdar is not 
entitled to irrigate, free of water-cess, any excess beyond the 
94.49 acres, mentioned in the register. The Government 
Order above referred to, namely Ex. IV, says that the present 
extent of the village is 685.56 acres, and as it is not contended 
by the other party that the boundaries of the village have 


changed, the discrepancy between the old measurement of 1864 - 


and the measurement of 1913 must be attributed to the use of 
an inaccurate unit and rough methods of survey in 1861. In 
the absence of any light thrown on the matter, it must be as- 
sumed that the inaccuracy has affected every part of the village 
uniformly. This is the principle adopted by their Lordships, 
Benson and Miller, JJ., in A S. Nos. 182, 183 and 184 of 
1904 (vide Judgment, dated 1st May, 1908). On this suppo- 
sition the 94.49 acres mentioned in the inam register would 
correspond to eee or 124.85 acres now. The 
descriptive memoir, Ex. I, shows 120 acres as wet. But 
even then the plaintiffs are irrigating more lands as wet lands. 
Ex. VIII-a and IX-a show that for Faslis 1323 and 1324 the 
extent of wet land under Patha Cheruvu was 140.69 and 141.09 
acres respectively. | The question therefore still arises whe- 
ther the excess beyond 124.85 acres (or beyond 94.49 if the 
method of proportionate increase is not adopted) is entitled ‘tc 
free irrigation. In appeal before the District Judge the 
Government gave up their contention with respect to the lands 
under Lingala Cheruvu and the second appeal has been argued 
only with reference to the lands under the Patha Cheruvu. 
Now the contention of the Government Pleader is as I 
have already stated that the inamdar is entitled to irrigate free 
of water-cess only tô the extent stated in the inam register or 
title-deed, In the first place, in some obvious directions this 
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argument seems to be a little too much. For instance, there 
is no information available as to how much of the extent men- 
tioned in the inam register was under Patha Cheruvu and how 
much under Lingala Cheruvu. Only the total is mentioned as 
94.49 acres; whether we take the old correct extent to be 
125.84 acres or 94.49, there is an increase of wet cultivation in 
the village. In fact the total wet area in 1913 is shown 
as 224.48 acres though so much was’ not actually cult- 
vated in 1913 and 1914. The increase must have been in 
respect of the lands under Lingala Cheruvu. This means 
that though there is an increase of cultivation and there are now 
more wet lands under Lingala Cheruvu, the Government do not 
seek -to impose water cess in respect of these lands and the ex- 
tent of wet lands as entered in the inam register is immaterial. 
This shows that the extent mentioned in the register or the deed 
is realy not entitled to that extreme significance which is sought 
to be attached to it by the Government Pleader. His conten- 
tion is that the inam lands must be distinguished from Zamind- 
ary lands and that the principles laid down by the Privy Council 
in the Urlam case, Prasad Row v. The Secretary of Statc tor 
India (1), are not applicable to inams. Zamindary lands were 
permanently settled in 1802 under Regulation. XXV of 1802, 
the Government reserving only the peishcush, and inams were 
settled under the inam settlement in 1860 to 1864 and the claim 
of the Government over all the inams in the Presidency was 
fixed (known as Quit Rent). Their Lordships of the Privy 
Council in the Urlam case dealt also with inams. Though the 
inams in that case were inams within a Zamindary they say that 
the inamdar can rely on the same engagement to the same ex- 
tent as could a tenant of Zamindary-land authorised by the 
Zamindar to use the water. . There is no 
Zamindary within which the suit inam is situated. Here the 
engagement was directly with the inamdar. In the matter of 
considering the effect of the engagement the same principles 
ought ‘prima facie to apply to the engagements implied in the 
iñam settlement as to the engagements implied in the pérrhanent 
settlement. In every case we have merely to estimate the 
effect of the grant of easement and nothing turns upon either 
the time of the grant or the particular tenure under which the 


lands are held by the land-holder. It is said by the Govern- 


mént Pleader that in India the Government have by éommon 





® 
° 1.: (1917) LR 441A 166 : 40 M 886 : 33 ML J 144 (PC), 
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law the right of assessing every parcel of land to Government 
revenue [Vide Boddupalli Jagannadham v. The Secretary of 
State for India in Council (2)] and that when they exercised 
that right in 1862 by imposing certain amount of quit rent on 


a certain area of wet land they did not exercise their right over. 


the remaining lands on the footing of wet land and if the inam- 
dar has since been converting them into wet lands, imposition of 
water cess is the only means of re-adjusting the ' rights of 
Government. But exactly the same argument will apply to 
Zamindary lands. It may be that in 1802 only a certain area 
was irrigated as wet. Merely because the extent-of wet’ land 
has increased, the Government is not entitled to increase ` the 
peishcush or impose fresh water rates so long as the easement 
granted has not been exceeded. A Zamindar is entitled to 
make full use of; the easement for the development of his 
Zamindary. The possibility of improving cultivation of lands 
was of course considered at the time of the settlement. The 
policy was to encourage such improvement. See Prasad Rou 
v. The Secretary of State for India (1). The same considera- 
tions apply to inams. In the case of inams also quit rent was 
fixed for them and was not intended to be altered. The Inam 
Settlement was as much a great Act of State as the permanent 
settlement and was so described by the Privy Council in The 
Secretary of State for India in Council v. The Mahardjah of 
Babbili. (3). To say-that the inamdar cannot irrigate more than 
the extent of land mentioned in the register free of water cess 
is really inconsistent with the concessions made by the Govern- 
ment in respect of the excess lands under Lingala Cheruvu. 
Apart from this, let us look at the facts of this particular case. 
The tank, Patha Cheruvu, in the suit village seems to have its 
main supply from a hill stream known as Udumalavagu which 
rises in Government land and until it comes to the suit land 
passes through Government land and therefore can be regarded 
as a Government source of irrigation. -At a particular place it 
bifurcates and one of the branches goes to the suit village and is 
not intended for any other village. The District Judge in 
appeal.finds that possibly the capacity of the tank must have 
been increased, otherwise a larger extent of land could not 
have been brought under cultivation. We are bound to accept 
this in Second. Appeal as a finding of fact. But it is not sug- 
gested, nor has it been found, that the width of the branch lead- 


1. (1917) L R44I A 166: 40 M 886 at 906 and 907 : 3emL J 144 (P Q. 
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ing to the suit village from the point of bifurcation was increas- 
ed or that any changes were made at the point of bifurcation so 
as to draw more water in this branch than before. So long as 
nothing has been done to increase the measure of the easement 
at the point of bifurcation, it seems to me that any improvement 
in the capacity of the tank is really immaterial. If the tank 
holds more water by its bunds being raised now, it only means 
that water which would have flowed through the branch channel 
intended for the suit village, but which might have overflowed 
the tank because the bunds were not high enough to hold it, is 
now kept i in the tank, and not that more water is drawn through 
the branch channel. -So long as the easement is not enlarged, 
even if more water is conserved, it seems to me that the Govern- 
ment is not entitled to impose water cess. The hill stream, 
the branch channel and the tank in this case correspond to the 
Vamsadhara river in the Urlam case. In the language of the 
Privy Council, “The Government could not complain if the 
amount of water taken were within this limit.” Where a cer- 
tain easement is granted there are two ways of increasing culti- 
vation without enlarging the essement. -One is by.a ‘more 
economical use of water. This was recognised in The Secret- 
ary of State for India in Council v. Swami Naratheswarar (4), 
and also in The Secretary of State for India în Cosencil v. 
Ambalavana Paudara Sannadhi (5). The latter decision was 
confirmed by the Privy Council in Ambalavana Pandara San- 
nadhi v. The Secretary of State for India in Council (6) fol- 
lowing the Urlam decision in Prasad Row v. The Secretary of 
State for India (1). The second method is by improving the 
capacity of the tank and by conserving water which might have 
otherwise overflowed. It is possible that this has happened in 
this case on the Judge’s finding of fact.- But as I have already 
observed this does not involve an extension of the easement and 
so long as the easement itself has not been enlarged, that 1s, so 
long as the water which might have flowed through the branch 
channel is not increased, apart from such variations as may be 
due to larger rainfall in one year and smaller rainfall in ano- 
ther vear, the extension of irrigated lands does not justify the 
Government imposing water cess. The learned Government’ 
Pleader relied on the decision in CAtdambra Row v. The Secret- 
ary of State for India tn Cottncil (7), which is cited also by the 
. 4. C910)TRR3I4M21:MMLI76 5 (1910) IL R #4 Mf 306 
6. (1917) IL R 40 M 909 (PF C). 7. (182) IL R 26M 64. 


Lu] THE MADRAS LAW JOURNAL REPORTS. 773 


District Judge. In that decision at page 69 thereis a 
remark: 

“It was the duty of the Inam Commissioner to ascertain and record 
in the title deed, not the extent of the land which was actually under wet 
cultivation at the time of the inam settlement but only the extent to which 
the inamdar was entitled to supply of water free of charge”. 

I do not know on what materials this sen- 
tence was based. With great deference to the 
eminent Judge who made this statement, 1 doubt if there is any- 
thing in the nature of the inam enquiry which justifies it. It 
was the duty of the Inam Commissioner to ascertain the assess- 
ment so that the quit rent to the Government may be fixed, and 
for the purpose of ascertaining the assessment it may be neces- 
sary to enquire how much was wet and how much dry, and as 
to the wet lands irrigated with water from a Government 
source of irrigdtion, how much was cultivated with such water, 
free of charge; but where the entry is very gcneral, i. e., so much 
land wet and so much dry, I doubt if it had anything to do with 
the question of irrigation free of charge. Anyhow, the obser- 
vations must be confined to the facts of the particular case: 
In that case it was a small inam situated in a ‘village which was 
being irrigated by the Kistna anicut water and any increase‘ vt 
irrigation by an inamdar must necessarily deprive some other 
ryotwari holders or other inamdars of their accustomed supply 
of water and in that way enlarged the easement. In that case 
there can be no possible suggestion of increase in the extent'df 
irrigated land not being followed by an increase in the easement. 
It was not the case of a tank which was the sole source of irriga- 
tion for one whole village or a branch channel irrigating one vil- 
lage. The water in the Kistna and Godaveri anicuts is distri- 
buted to several villages through a system of channels under the 
control of the Government, and where any land-holder uses more 
water than was allotted to him by the Government he mut 
necessarily trespass upon the rights of some other inamdar or 
landholder. There being no possibility in that case of -the 
easement solely granted for the inam being enlarged within the 
limits within which he could irrigate his lands to a larger or 
smaller extent as he likes, the observations of the learned Judges 
were justified on the facts. Anyhow we must consider that 
case, if it is intended to lay down anything, in the light of the 
decision in the Urlain case. I am unable to distinguish the 
second appeal before me, on principle, from the decision of the 
Privy Council. Following it I allow the appeal, reverse the 
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decision of the District Judge and restore that of the District 
Munsif with costs here and in the lower appellate court.: -.: -- 

Madhavan Nair, J. :—The plaintiffs are the appellants. 
They are the inamdars of a whole inam village called Bhuj Bhuj 
in Nellore talug. Originally the inam was a personal grant 
burdened with a jodi, but it was converted into Dharmadayam 
by Mr. Travers in 1803 by remitting jodi. At the time of the 
inam settlement this inam was confirmed in the names of the 
ancestors of the plaintiffs and a title-deed was given to them. 
Jn the Register of Inams the following entries appear as against 
this inam; l 


acres cents, 


Dry — 270 65 
Wet 96 58 
Garden QO 78 
Poramboke 155 3 


“This is followed by the statement 


“The present income is less as the extent of the pace wet 
cultivation is less. 
The extent will be tee in the title dad ý The Survey 
Register shows a large extent of wet waste land, which though 
wet was not actually cultivated at the time of the . settlement. 
The lands of this village were cultivated by the inamdars with 
water taken from a tank called Patha Cheruvu. The Tank 
Memories show an ayacut of 120 acres under this tank. Patha 
Cheruvu is fed by a stream flowing through the Government 
forest in Nellore Amancherla. The entire bed of the tank 
belongs to the Government, but its bund belongs to the inamdars. 
In Fash 1323 the extent of wet cultivation carried-on by the 
inamdars with water taken from the Government tank was 146 
acres 96 cents and in fasli 1324, 141 acres 9 cents. - This 
extent of wet cultivation being in excess over the extent men- 
tioned as wet land in the Inam Register, viz., 96 acres 58 cents, 
the Government attempted to levy on the inamdars water raie 
for cultivating this extra area. - This second appeal arises- out 
of a suit instituted by the plaintiffs for a declaratien that the 
defendant, 1. ¢., the Government, is not -entitled to levy water 
cess on the-lands irrigated under Patha Cheruvu and for an in- 
junction restraining the defendant from colleeting water rate 
for faslis 1323 and 1324 and for subsequent faslis:' The conten- 
tion of the defendant is that the plaintiffs are entitled to frec 
frrigation only to the extent of 96 acres 58 cents noted in the 
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Inam Register and that for cultivating any land in excess of aniy ah 5 
this area with water taken from the tank they are bound to a 
pay water rate. sdis 

On the main contention raised in the pleadings, the Dis of State, 
trict Munsif found that the supply channel and the Patha Che- Madhavan 
ruvu tank, the sources of irrigation for this village, belong to Nair, J. 
Government, that the plaintiffs did not divert any water to the 
supply channel from the adjoining channel as was contended 
for by the defendant, that the capacity of the tank had not been 
in any way increased by the plaintiffs, that: there was no evi- 
dence that more water was being taken by the plaintiffs from the 
tank and that the increased extent of cultivation was due to the 
thrifty use of water made by the plaintiffs. It was conceded 
in the course of arguments that the plaintiffs had somewhat 
raised the height of the bund of the tank, which they had a right 
to do as the bund belonged to them, and that probably due to 
the silted condition of a connected channel supplying water to 
the adjoining Nellore tank more water was flowing into the | 
stream supplying Patha Cheruvu. It was also found by the Dis- 
trict Munsif on the evidence of D. W. 1, the Tahsildar of 
Nellore, that “the water from Patha Cheruvu irrigates 
only the lands in Bhuj Bhuj, . Nellore, and is 
intended only for these lands.” The learned Dis- 
trict Judge agreed with the District Munsif in all his findings 
except the one regarding the capacity of the tank. On this he 
found that its capacity had increased and that now more water 
was stored init. Even making allowance for the economic use 
of water and the improvement in the plug of the sluice which 
prevented wastage, the District Judge was of opinion that with 
out increasing the capacity of the tank the large extent of land 
in question could not have been brought under cultivation. But 
it may be mentioned—and this fact has not been disputed—that 
the plaintiffs have not interfered in any way either with -the 
supply channel or with the tank except by increasing the height 
of its bund by a few feet. 

In the circumstances found by him, the District Munsif 
held that the principle of the Urlam decision in Prasad Row v. 
The Secretary of State for India (1) applied to the facts of 
this case and that the Government is not therefore entitled to 
levy water rate for the excess area cultivated by the plaintiffs. 
The District Judge held that the decision in The Urlam case, a 

Prasad Row v. The Secretary of State for Indias(}) is inappli- ° 
I. (1917) L I A 10 : 40 -3 ML J 144 (PC). 
R—98 
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cable and that this case is governed by the decisions in CAtdamt- 
bara Rao v. The Secretary of State for India (7) and thẹ 
Secretary of State for India in Council v. Ramanuja Jeer 
Swamigal (8), following which, he a the contentions cf 
the Government. 


The question for our consideration is whether, in the cir- 
cumstances found by the lower court, the Government is en- 
titled to levy water rate for the excess area of land (viz.,. the 
area over and above 96 acres 58 cents) cultivated by the plain- 
tiffs with water -taken from the Patha Cheruvu. I may state at 
once that, in my opinion, the finding of the District Judge that 
the storage of the tank had increased does not in any 
way affect the decision 'of this question, in view of the adinitted 
fact already mentioned that the plaintiffs have not in any’ way 
interfered with the supply channel of the tank and, what is most 
important of all, the fact that there is no evidence to show that 
more water is now being taken by the plaintiffs for irrigation. 

In support of its right to levy water rate, the Government 
relies upon S. 1 of Act VII of 1865. Under this section, 
whenever water is supplied or used for purposes of irrigation 
from any river, stream or channel belonging to or constructed 
by the Government, the Government is entitled to levy a sepa-’ 
rate cess for such water, provided the zamindar or the inamdar, 
whose land is so irrigated, is not entitled, by virtue of engage- 
ments with the Government, to irrigation free of separate 
charge. In order to justify the cess under this Act, it must be 
made out that the irrigation was caused by water supplied or 
obtained from a river or stream belonging to the Government. 
Ín this case the concurrent finding of the lower courts © show 
that Patha Cheruvu and the stream belong to the Government 
and, therefore, the water for irrigation is supplied from a 
Government source. - Under the Act, exceptions from the levy 
can be claimed if the claimants can show engagements with the 
Government under which they are entitled to irrigation free of 
of separate charge. The law is well settled that permanent 
settlement sanads and engagements arising out of inam settle- 
ments are engagements contemplated by Act VII of 1865. Ab 
regards the precise extent to which the zamindars and inamdaré 
were entitled to claim exemption under the cover of - these 
engagements, viz., as to whether the right of free irrigation 
extended only to the extents aa in these engagements and 


‘ . (1902) "I L R 26 M 66. (1915) M WN 636, 


D 


eme 
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to nothing more, there has been for a long time acute difference 
of opinion among the learned Judges of this Court. In The 
Secretary of State for India in Council v. Perumal Pillai (9), 
it was held that where there is no limitation in the grant itself, 
the proprietor is not entitled: to an unlimited water supply. In 
Chidambara Rao v. The Secretary of State for India (7), it 
was held that an inamdar is not entitled to cultivate free of 
charge land which is in excess of what was under cultivation at 
the time of the grant. In Kamndukuri Mahalakshmamma Garu 
v. The Secretary of State for India (10), the Urlam case, 
which was subsequently reversed by the Privy Council 
in Prasad Rao v. The Secretary of State for India (1), 
it was held that the only engagement which can be inferred 
from the permanent settlement is that the peishcush being fixed 
with reference to the area of the land then under cultivation 
no further charge for the use of water should be made in res- 
pect of that area and that if any extent of land in excess of that 
area is cultivated by the aid of Government water, water rate 
could: be levied in respèct of that excess extent. In The Secret- 
ary of State for India v. Janakiramayya (11), Sankaran Nair. 
J., in an elaborate judgment dealing with the history of the per- 
manent and inam settlements and the policy underlying such. 
controverted this view differing from Miller, J. In Letters 
Patent Appeal against his judgment reported in The Secretary 
of State for India v. Janakiroamayya (12), Oldfield 
and Bakewell, JJ., (Sadasiva Aiyar, J., dissenting) upheld the 
views of Miller, J., and accepted the decision in Kandukun 
Mahalakshmamma Garu v. The Secretary of State for Indta 
(10). The latter decision was again followed by Sir Arnold 
White, C. J., and Ayling, J., in The Secretary of State- for 
India in Council v. Ambalavana Pandara Sannadhi (5), but this 
was subsequently reversed by the Privy Council in Ambalavana 
Pandara Sannadht v. The Secretary of State for India (6), 
following Prasad Row v. The Secretary of State for India (1). 
In this satte of the law the Privy Council in the Urlam case, 
Prasada Row v. The Secretary of State for India (1), set aside 
the decision of this Court in the Secretary of State for Indta v. 


1. (1917) LR 441A 16 :40M 8&6 33MLJ 144 (PO. 
5, (1910) IL R34M 36. 6. (1917) IL R40 M % (PC). 
7. (1902) I L R 26M 6. 
9. (190) IL R 24M2 :11 MLJ 
_ ..- 10. (1910) IL R34 M295 : 20ML JEA. . 
11 (1912) I L R 37 M 322 ; 24 M L J 365. 12 (1915) ML J 29 (F B)’ 
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Ambalavana Pandara Sannadh (5). Stated shortly, 
in that case the main question was as regards the 
extent of the right of the- Urlam Zamindar to cultivate the 
lands of his Zamindari with water taken from the Vamsadhara 
river which was lying contiguous to it. Their Lordships of the 
Privy Council. pointed out that the permanent 
settlement was an engagement with the Govern- 
ment within the meaning of the proviso to 
S. 1 of Act VII of 1865, that the effect of the settlement was 
to vest the channels, with their head sluices and branch and 
subsidiary channels, and the tanks or reservoirs in the zamın- 
daris, through or within whose zamindaris the same respectively 
passed or were situate, and to give the zamindar the right of 
easement of taking water from the river for irrigation purposes. 
The following passages in their Lordships’ judgment describe 
the measure of this right at p. 904: 


“Assuming that the Vamsadhara river belongs to Government, the 
case may be looked on in this way. The owner of a river and of conti- 
gous land, through which passes a channel constructed for irrigation pur- 
poses and supplied with water from the river, grants the contiguous land 
together with the channel. Obviously some right or easement of taking 
water from the river must pass. The only question is as to the measure 
of this right. In their Lordships’ opinion, the right must be measured by 
the physical conditions, such as the size of the channel, or the nature and 
extent of the sluices and weirs governing the amount of water which 
enters the channel, and not by the purposes for which the grantor or his 
tenants have been accustomed to ase water from the channel prior to the 
date of the grant. The water in the channels may never have been used 
by the grantor or his tenants at all, but it would be absurd to hold on that 
account that no easement or right of taking water from the river passed 
by the grant. The case would have been very different if the contiguous 
land had been granted reserving the channel”. 


Later on occurs the following passage at p. 907: 


“There being no evidence whatever that more water is being taken 
from the river than would be justified by the sanads—construed as in their 
Lordships’ opinion they ought te be construed, it follows that the appel- 
lants must succeed in respect of the jirayati lands on which the cesses in 
dispute were levied”. i 

In the result, their Lordships declared that the rights of the 
zamindar of Urlam under the Urlam sanad to irrigate the 
Urlam estate from the channels in question or their branches 


-are not limited by any mamool and that the zamindar should not 


be charged water-cess for the extra cultivation that he carried 
A Ao; 5 (1910) IL R 34M 366, 
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on with the amount of water he was justified in taking from the 
river under the sanad. 


In view of the findings in this case that the source of irri- 
gation belongs to the Government and that there 1s no evidence 
to show that more water is being taken from 
the Government tank than would be justified under the inam 
settlement, it is argued by Mr. Varadachariar that the principle 
of the Urlam decision (1) would apply to this case as well 
and that, therefore, the Government is not justified in levying 
any water-cess. It appears to me that this contention is well 
founded; but it is urged by the learned Government Pleader that 
the decision in the Urlam case (1) is inapplicable to this case, as 
here we are dealing with the rights of an inamdar as against the 
Government and not with the rights of a zamindar, and further 
that that decision is based upon a construction of the permanent 
sanad in that particular case. These observations no doubt 
are true, but I cannot see how these affect the application of the 
general principle underlying the Urlam deciston (1). The judg- 
ment of the Privy Council is not based upon any special o1 
distinctive feature of the Urlam Zamindari Sanad. Their 
lLordships point out that the effect of the permanent settlement 
is to vest the channels, with their head sluices and branch and 
subsidiary channels, and the tanks or reservoirs in the zamin- 
daris, through or within whose zamindaris the same respectively 
pass or are situate. And then they say, as will appear from 
the extract that I have already quoted, that, when such a grant 
or settlement is made, some right or easement of taking water 
fron the river must pass and that right is measured by the 
physical conditions, such as the size of the channel, or the 
nature and extent of the sluices and weirs governing the 
amount of water which enters the channel. So long as the 

measure of this easement has not been enlarged by the grantee 
-in any way, the Government cannot complain. This is tne 
general principle underlying that decision. Inams are 
Government grants subject to quit-rents, and in some instances 
to services. The inam in the present case is said to be an 
ancient one and it was only simply confirmed in the names of 
the ancestors of the present owners at the time of the inam 
settlement. There is, therefore, no question of a new con- 
tract at the time of the settlement between the Governmeut 
and the inamdar. It is admitted that engagements arising out 
a ee ene ieee el Ae 
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of the inam-settlements are engagements contemplated by 
Act VII of 1865 just like the permanent settlement sanads 
The inam title-deed has not been produced, but that does not 
in my view make it difficult to apply the principle of the Urlam 
decision (1) to this case. To use language similar to that em- 
ployed by the Judicial Committee, when the owner of a tank 
and of contiguous land, in which are situated the sluices and 
channels for irrigation through which water passes, grants this 
contiguous land together with the sluices, etc., some right or 
easement of taking water from the tank must pass. It is obvious 
that such a grant involving such an easement must have been 
made when this inam was granted. Otherwise, seeing that 
the tank is reserved for the Government, it would be impossi- 
ble for the inamdar to cultivate the land granted to him in 
inam. If this inference arising from the grant is not justified, 
it will be for the Government to disprove it by producing ihe 
title-deed to show the limitations of the inam grant. That has 
not been done in this case. It follows, therefore, that, so long 
as more water is not taken by the inamdar than he was taking. 
from the tank at the time of the grant, he cannot be charged 
any water-cess for cultivating more land with the same amount 
of water: Though the liability of the inamdars to be charged 
with water cess under Act VII of 1865 for extended cultiva- 
tion arose in the Privy Council case, their Lordships did not 
specifically deal with the question as it was thought for the 
special reason that the inams in that case were inams_. within. 
the zamindary. Still their Lordships remark that, if the cess 
were levied upon’ her (appellant) as inamdar, she can rely on 
the same engagement to the same extent as could a tenant ol 
zamindary land authorised by the zamindar to use the water ae 
' With regard to the rights of free irrigation depending 
upon the implied undertaking between the Government and the 
grantee of the land, an inamdar, a mittadar and a zamindar 
have all been treated alike by this Court. See The S ecretary of 
State for India in Council v. Ambalavana Pandara Sannadht 
(5). In support of this statement three cases were cited: Chidajn- 
bara Row v. The Secretary of State for India in Council (7), 
Lutchmee Doss v. The Secretary of State for India (13) and 
the Urlam case (10). When the respondent’s vakil sought to dis- 
tiiguish these cases on the ground that the first two relate to, 
. 5. (1910) T L R 34 M 366 at p. 371. 7. (1902) IL R 26M 6. 
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inam villages and the last to a zamindari formed from Haveli 
lands, while the suit mitta was carved out of an ancient zamin- 
dari, the learned Judges stated, p oa 


“But it is difficult to see why the same principle should not be follow- 
ed, the implied undertaking being based on precisely the same principle in 
the case of.the ramindaris and inams”. g 


This case, as already observed, was ultimately reversed by 
the Privy Council on the authority of its decision in the Urlan: 
case (1). But these remarks of the learned Judges of this Court 
are interesting in that they show that they were prepared _ to 
treat a zamindar and an inamdar alike with respect, to - the 
right claimed regarding free irrigation. Their view as re- 
gards the measure and extent of that right was not accepted 
hy the Privy Council. In my opinion, the engagements - im- 
plied in the permanent settlements and the inam settlements 
with respect to the matter under consideration should be inter- 
preted in the same manner and in the light of 
the same principle. Unless the Government proves 
that the right of cultivation is limited as alleged by it in any 
particular case by producing the title-deed, I think the general 
principles underlying the Urlam decision (1) should be applied to 
the case of an inam as well (at any rate, to the case of a major 
inanmdar), and that an inamdar is not liable to be charged 
water cess unless he takes more water from the Government 
tank. Innes, J., rightly states the principle to be applied to 
cases like the present thus: 


“Where a channel has been constructed by Government acting as the 
agent of the community to increase the well-being of the country by extend- 
ing the benefit of irrigation, and, in pursuance of that purpose, a flow of 
water is directed to the villages designed to be benefited, it becomes simp- 
ly a question upon the circumstances of the case whether there has not 
been a conveyance to such villages in perpetuity of a Tight io the unob- 
structed flow of water by the channel. Looking at the permanency of 
such works and to the permanency attaching to the object, that there mus 
a transfer in perpetuity would seem an almost necessary conclusion, im- 
Jess there were other circumstances to lead to one of an opposite character. 
It might of course be capable of being shown that the privilege was grant- 
ed as a mere license, and that, before the water was allowed to flow to the 


villages, it, had been left open to Government by arrangements then made 
to obstruct the flow at will at any, future period” 
v. The Collector of Madura (14)]. 


“ooo ge — ee UO 
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The decision in CAtdambara Row v. The Secretary of State 
for India in Council (7), no doubt supports the respondent. One 
of the reasons mentioned as the basis of that judgment is this: 

“It was the duty of the Inam Commissioner*to ascertain and record 
in the title deed, not the extent of land which was actually under wel 
cultivatoin at the time of the inam settlement, but only the extént to which 
the inamdar was entitled to supply free of charge... .” 


We have not been referred to any authority ii this 
statement. On the other hand, it has been understood that the 
duties of an Inam Commissioner consisted in ascertaining the 
necessary existing facts with regard to cultivation etc., for the 
purpose of enabling the Government to fix a proper quit rent 
while granting an inam. In this connection, the remarks of 
Sankaran Nair, J., regarding the construction of inam deeds 
and the interpretation of the entries therein in his judgment ij 
The Secretary of Stale jor India v. Janaktramayya (11) 
may well be referred to with advantage. As those remarks 
are apposite in the present context, I quote them here. Though 
his judgment was set aside in Letters Patent Appeal, it is ın- 
teresting to note that their Lordships of the Privy in the Urlam 
case (1) arrived at the same conclusions as he did in 
The Secretary of State for India v. Janakiramayya (11) 
regarding the Government’s right to levy water cess for extend- 
ed cultivation in zamiindary lands. The remarks are as follows: 

“Moreover there is nothing in the title deeds or proceedings to show 
that the inamdar is only entitked to cultivate with channel water those 
lands entered as wet free of charge and that even those lands arc entitled 
to exemption only for the first crop. Neither in the despatch from the 
Government of Madras to the Secretary of State, Revenue, dated 9th 
August, 1859, with the enclosures thereto giving full information of the 
intended proceedings to enfrancise inams, nor in the final report of Mr. 
Blair on the operations of the commission, dated 30th October, 1869, the 
proceedings of the Madras Government and the despatch of the Sectary 
of State thereon, dated 10th August, 1871, nor in the mass of records re- 
lating to the enfranchisement of inams is there any indication that it was 
the intention of the Government to advance any claim on account of any 
excess cultivation or that the inamdar’s right was confined to the wet area 
mentioned in the title deeds. If this was so, the Government could very 
easily prove it without asking the Courts to upset a practice upon theories 
The available records support the contrary conclusion: when water was 
supplied from Government anicut works, no cess was levied on the mamool 
wet presumed to have been under wet cultivation at the time of the 
permanent settlement or the enfranchisement of.the inams, but cess was 


1, (1917) LR 441A 166 : 40 M 886 :33 ML J 144 (PC), 
* e 7. (192) IL R26M 6. 
11. (1912) I L R 37 M 322 : 24 M L J 365 at pp. 388 & 389. 
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levied on water taken for the irrigation of the rest. That the claim was 
so restricted to water from Government works is not without significance. 
The copies of the inam title deeds show that the inam is only ‘claimed to 
be of acres of dry land and acres of wet land’. All 
information had to be given in the registers as the assessment 
was fixed at the discretion of Government: no inference can >e drawn 
therefore that any fact therein mentioned was the basis of any contract. 
In asking the Government to cancel their order that inams limited to a 
limited number of lives should ‘not be interfered with, the Inam Commis- 
sioner said ‘it is superfluous to add that in all such settlements every 
care is taken that the interests of Government do not suffer. A fair 
addition is made to the present value of the village om account of the pros- 
pectwe inprovement from the culitvattion of waste lands.” 

Perhaps it is possible to distinguish Chidambara 
Rao v. The Secretary of State for India (7), by noting 
the special facts that it is a case of a small inam, that possibly 
the source of irrigation in that case was common to many inam- 
dars and ryotwari holders of lands and that*increased cultiva- 
tion by one inamdar meant necessarily enlargement of the ease- 
ment enjoyed by him to the deteriment of the other inamdars. 
But in view of the Privy Council decision in Prasad Row v.. The 
Secretary of State for Indta (1), I am inclined to think that the 
correctness of the decision in Chtdambara Rao v. The Secretary 
of State for India (7) is open to question. The same may be 
said about the decision in The Secretary of State v. Ramanuja 
Jeer Swanuyal (8) also. That decision is not of much use as it 
does not contain any discussion of the question under considera- 
tion. The decision in The Secretary of State for India v. 
Srintvachariar(15)relates to the question whether the full r.ght 
to the quarries and minerals in a village granted as shrotriem 
inam passed to the grantee and the decision depended upon the 
true construction of that grant. It does not lay down any 
principle useful for the decision of this case. 

The amount of quit rent to be paid by an inamdar being 
once for all fixed at the time of the Inam Settlement, it follows 
as in the case peishcush that the Government cannot by levying 
water cess increase that amount. ln these circumstances, 
applying the decision of the Privy Council to this case I would 
hold that the Government is not entitled to charge water cess 
for the increased extent of land cultivated in their inam vil- 
lage by the appellants in faslis 1323 and 1324. I would there- 
fore set aside the decree of the District Judge and restore that 

7. (192) I L R 25 M 66. 8. (1915) MeW*N 636. i 
15. (1920) I L R 44 M 421 : 40 ML J %2 (P. C.). 
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of the District Munsif with regard to the plaintiffs suit for a 
declaration and injunction as regards Patha Cheruvu with costs 
here and in the lower appellate Court; but as the Government 
is the defendant, it is not necessary—as it is not usual—to in- 
clude in the decree the relief by way of Injunction. 


A. S. V. Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT :—Lorp SHaw, Lorp SINHA AND. SIR JUHN 
WALLIS. 


Gauri Shankar and others ... Appellants (Defts.) 
U. 
Jiwan Singh and others ... Respondenis (Plaintiffs). 


Hindu Law—Joint family property—Sale for famiy necesstiy—Part of 
consideration not applied to purposes of necesstiv—Effect of. 
A sale of joint family property will not be set aside merely because 
a part of the proceeds is not proved to have been applied to purposes of 
necessity. The real question that has to be considered is this :—Whether 
the sale itself was justified by necessity. If the purchaser has acted 
honestly, if the existence of a family necessity for the sale is made ont, and 
the price is not unreasonably low, he (the purchaser) is not bound to 
account for the application of the price. “A certain practice appears to 
have crept up in the Allahabad High Court of investigating and settling 
these cases upon the principles of accounting. If, upon a strict accounting, 
it is found that, although it be completely established that by far the most 
substantial part of the consideration was fo. family necessity, yet if a cer- 
tain balance of the price remains unaccounted for, or insufficiently proved, 
then by that result the parties’ interests are to be judged, and the sale is set 
aside, conditionally upon the repayment by the vendor or his representa- 
tives of the substantial part referred to. Their Lordships think this 
practice to be erroneous”. Krishn Das v. Naihu Ram, (1926) 54 I A 
79 :52 M L J 720 (P. C), followed. l 


Transactions of sale of family property which, in their real essence 
and substance, are sales made for family necessity, will not be narrowly 
scrutinized, especially when such transactions haye stood unchallenged 
for a considerable length of time and go back beyond the stage at which 
direct evidence could possibly be expected from the vendees. 


g Where a sale of family property for the sum of Rs. 4,000 was 
justified by necessity to the extent of Rs. 3,500 and there was an unaccomi- 
ed balance of Rs. 500, the High Court held the sale invalid, subject to the 
condition of payment to the vendees of the items proved (namely, the said 
sum of Rs. 3,500). Held by the Judicial Committee (reversing the High 
Court) that the sale could not be set aside. “They (the Privy Council) 
take the case, even upon the footing, which might well be challenged, 


IPC Appeal No. 64 of 1926. 2th July 1927. 


` 
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that Rs. 500 out of the price of Rs. 4,000 had not been fully accounted 
for. Granted that it was so, then the balance of Rs. 3,500 out of Rs. 4,000 
is surely a justification of sale for a family necessity proved up to that 
amount”. 

Judgment of the High Court reversed. 

[See also Nawnat Rai v. Din Dyd, (1927) LR 441A 211 :52MLJ 
729 (P. C.).—K. J. R.I. 

Appeal (No. 64 of 1926) from a judgment and decree 
of the High Court, Allahabad (Lindsay and Kanhatya Lal,JJ.), 
dated the 30th March, 1925, reversing a decree of the Subordi- 
nate Judge of Mainpuri, dated the 19th January, 1922, and de- 
creeing the plaintiff's claim for possession of the property in 
suit subject to his paying into Court for payment to the vendees- 
defendants within three months from the 30th March, 1925, 
the sum of Rs. 3,457-14-8. 

On the 26th February, 1910, Lal Singh, father, and 
Nawab Singh, uncle, of the plaintiff, sold the property in dis- 
pute to defendants Nos. 1 to 3 for a consideration of Rs. 4,000. 
The plaintiff alleged that the property in question was joint 
ancestral property and that it had been sold without legal neces- 
sity, and he brought the present suit on the 11th July, 1921, for 
possession of the property by cancellation of the saledeed. 
The defence substantially was that the sale was for legal neces 
sity. Three items went to make up the consideration of 
Rs. 4,000 recited in the sale-deed. The first item was one of 
Rs. 3135 left with the vendees for payment to a prior mort- 
gagee. The second item of Rs. 65 was recited in the deed to 
have been paid to the vendors before the date of the execution 
of the sale-deed, and lastly, a sum of Rs. 800 in cash was said 
to have been paid to the vendors at the time of registration be- 
fore the SubRegistrar. The Subordinate Judge dismissed 
the suit, holding on the evidence that the entire consideration 
money was obtained for family necessity. With reference to 
the third item of Rs. 800, the Subordinate Judge said :— 

“It is proved by the Auraiya treasury -(register) called in by the 
contesting defendants that sums amounting to a total of Rs. 535. 2 4. 
were paid by the vendors into the treasury about land revenue from the 
2nd March 1910 to 15th August 1910. The balance out of Rs. 800 has 
not been very well accounted for, but in view of the fact that a very large 
portion of the consideration for the sale in question has been proved to 
have been required by the vendors for legal necessity and that there is not 
even an insinuation that either of the vendors had a bad moral character, I 
have no hesitation in holding that the entire consideration was obtained for 
family necessity. It is also to be considered that the sui? h’s been brought 
long after the execution of the sale-deed when it is not easy for the yen- 


( 
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dees to adduce strong and perfectly satisfactory evidence about each itein 
of the sale-consideration. I decide the issue in favour of the defendants- 
vendees”. 


The plaintiff ne from the said decree to the High 
Court. ‘The learned Judges of the High Court stated that the 
plaintiff's counsel had to admit that the sum 
of Rs. 3,135 was left for the discharge of the earlier mortgage 
and could not be impeached as that sum constituted an 
antecedent debt which was binding on the plaintiff. They 
agreed with the Subordinate Judge that the item of Rs. 65 also 
constituted legal necessity. With reference, however, to the 
item of Rs. 800, they did not concur in the view taken by the 
Subordinate Judge. They held that Rs. 257-148 out of 
that sum had been deposited in the Government Treasury on 
the 2nd of March, 1910, on account of land revenue. As to 
the other payments by Nawab Singh (vendor) into the Auraiya 
Treasury in July and August, 1910, on account of land revenue, 
the learned Judges were inclined to think that they were deposit- 
ed on account of the Rabi instalment and disallowed these items 
apparently on the ground that the sale-deed recited that the 
executants had to pay the revenue for Kharif. They further 
held with reference to the balance of this item that it was the ` 
duty of the vendees or one of them at least to have entered into 
the witness-box and deposed as to his knowledge of the objects 
for which this money was taken, and that not having done so 
and the burden of proof being on the vendees they must take 
the consequences. They therefore found that legal necessity 
and antecedent debt were shown to have existed to the extent of 
Rs. 3,457-14-8. The learned Judges concluded their judg- 
ment as follows:— 


— 


“The balance which is unaccounted for is a sum of Rs. 500 odd and 
is a substantial amount. Following the practice, therefore, of this Court 
in cases of this kind, we think the proper line to take is to give the plain- 
tiff a conditional decree. We therefore allow the appeal, set aside the 
order of the Court below and give the plaintiff a decree declaring that if 
he pays into Court for payment to the vendees within three months from 
the date of this decree the sum of Rs. 3,457-148, he will be entitled to | 


‘possession of the property in dispute. If payment is not made within that 


time, his suit will stand dismissed. We do not allow the plaintiff any costs 
either here or in the Court below, but we direct that, if he fails to pay the 
sum above-mentioned within the period limited, the suit shall stand dismiss- 
ed with costs in all Courts to the defendants-vendees”. 


` he defendants-vendees appealed to His Majesty in Coun- 
cil from the said decree of the High Court. 
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Wallach for the appellanis:—The whole of the considera- 
tion money was paid for legal necessity. 

Even on the ünding of fact of the High Court that, out of 
the sale consideration of Rs. 4000, Rs. 3457-148 were for an 
antecedent debt and legal necessity, the plaintiff's suit ought to 
have been dismissed. 

Sir John Walhs:—In Krishn Das v. Nathu Ram (1) 
the Board set aside a most extraordinary doctrine enunciat- 
ed by the Allahabad High Court. 

(Lord Shaw : The practice followed by the Allahabad 
Court was entirely wrong. ) f 

The principle of Krishn Das’s judgment (1) applies to the 
present case. 

(Sir John Walis : The Board have laid down that a sale 
will be upheld although the property is worth a little more than 
the consideration money. The mere fact that necessity is not 
proved for a small part of the consideration, cannot vitiate the 
sale. That is the underlying principle in such cases. ) 

The respondents were not represented at the hearing. 

At the conclusion of the arguments of the appellants: Coun- 
sel, their Lordships’ judgment (allowing the appeal) was deli- 
vered by r 

Lord Shaw :—This appeal concerns property which is un- 
doubtedly family property. It was sold for family necessity, 
so alleged, at the price of Rs. 4,000. There is no allegation 
made upon the record, or suggested in any respect, that the pro- 
perty was sold for the payment of any debts for immoral pur- 
poses. The only question is as to family necessity. 


A certain practice appears to have crept up in the Allaha- 
bad High Court of investigating and settling these cases upon 
the principles of accounting. If, upon a strict accounting, it 
is found that, although it be completely established that by far 
the most substantial part of the considedration was for family 
necessity, yet if a certain balance of the price remains unaccount- 
ed for, or insufficiently proved, then by that result the parties’ 
interests are to be judged, and the sale is set aside, conditionally 
upon the repayment by the vendor or his representatives of the 
substantial part referred to. 


It 1s manifest that this practice imperils transactions of sale 
which, in their real essence and substance, are sales made for 
family necessity. 


1, (1926) LR34IAM: 52 MLJ 720 (PC). 





Lord Shaw 
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Be The present case is interesting as illustrative of the 
„Sami point. It may be that in all cases of family necessity sums 
ankar 


have been expended which, after a lapse of years, cannot be veri- 
Singh. fied by entries in books or the like. It is therefore important 
to notice that in the present case the transaction of sale stood 
Lord Shaw unchallenged for upwards of 11 years. The sale took place 
on the 26th February, 1910, and it was not until'the 11th July, 
1921, that this sale was put in challenge and the Court was ask- 
ed to declare it void as not having been for family necessity. 
In the course of the investigation, the case as to family 
necessity with regard to the major portion of the accounts was 
completely satisfied. Both Courts held that payment was made 
to extinguish a prior mortgage bond, and the amount due there- 
under was Rs. 3,135. Both Courts further agree in holding 
that the Rs. 65 was paid to the vendors before the execution of 
the sale deed. 
The Judge who tried the case stated his conclusion upon 
the largest item thus:— i 
“It is, therefore, celar that the bond of 17th April, 1906, was execut- 
ed by Meharban Singh and his sons for family necessity”. 
He also makes the same clear statement with regard to the 
Rs. 65. As to the third item of Rs. 800, he holds it to be 
proved by the Auraiya Treasury, and its official who was called 
in, that sums amounting to a total of Rs. 535 were paid by the 
vendors into the Treasury before the 15th August, 1910. The 
small balance of between two and three hundred rupees, the 
learned Judge says, has not been very well accounted for; but, 
-in view of the fact that a large portion of the consideration for 
the sale has been proved to have been required for legal necessity, 
he has no hesitation in holding that the entire consideration for 
the sale was such necessity. He adds this pregnant remark: 
“It is also to be considered that the suit has been brought long 
after the execution of the sale deed, when it is not easy for the vendecs 
to adduce strong and prefectly satisfactory evidence about each item of the 
sale consideration”. 
These views of the Subordinate Judge have the approval 
a of their Lordships. 
The learned Judges of the High Court, however, in accord- 
. ance with the practice to which allusion has been made. state 
that on their estimate of the consideration for sale, they do 
not reach the conclusion that the entire amount of the Rs. 4,000 
e is proved to haye been justified by necessity. They admit the 
bond and the item of Rs, 3,135 thereunder. They admit the 


Jim, 
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payment of Rs. 65. They further give credit for the payment 
of certain Government and other dues exigible upon the pro- 
perty; but they consider that there is an unaccounted balance of 


Rs. 500. Having reached that amount, the learned Judges of ` 


the High Court then pronounce the sale invalid, subject to the 
condition of payment to the appellants of the items proved. 
Their Lordships think this practice to be erroneous. It 
is to be noted that a judgment which finally summed up the en- 
tire law on this subject was pronounced by this Board on the 
10th December, 1926, in the case of Krishan Das and others v. 
Nathu Ram (1). The judgment of the High Court had been 
given about twenty months sooner, namely, on the 30th March, 
1925. In their Lordship’s view, had the Krishna Das judgment 
been pronounced prior to the judgment of the High Court, that 
Court would have, in view of it, reached a different conclusion. 
In that case a considerable body of authority was considered by 
the Board; and the result was in substance that a sale of joint 
property will not be set aside merely because a part of the pro- 
ceeds is not proved to have been applied to purposes of neces- 
sity. The real question that has to be considered is this: 
Whether the sale itself was justified by necessity. Their Lord- 
ships cannot go back upon that decision. If the purchaser has 
acted honestly, if the existence of a family necessity for sale is 
made out, and the price is not unreasonably low, he (the pur- 
chaser) is not bound to account for the application of the price. 
They, however, take the case, even upon the footing, which 
might well be challenged, that Rs. 500 out of the price of 
Rs. 4,000 had not been fully accounted for. Granted that it 
was so, then the balance of Rs. 3,500 out of Rs. 4,000 is sure- 


ly a justification of sale for a family necessity proved up to 
that amount. 


In those circumstances their Lordships will humbly advise 


His Majesty that this appeal should he sustained, the decree of 
the High Court set aside with costs, and that of the Subordinate 
Court restored. The first respondent (the plaintiff) will pay 
the costs of the appeal. 


Solicitor for appellants : H. S. L. Polak. 
K.J.R. | Appeal allowed. 


e ® 
® 
TS sh pe = pa Le a a a 


1. (1926) LRMIA7 :52 MLJ7% (PC). 


P.C 
Gauri 
Shankar 
r. 
Jiwan 
Singh. 


Loid Shaw. 


792 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


— 


7 [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Wruiam Parties, Officiating Chief 
Justice, Mr. Justice BEASLEY AND Mr. JUSTICE ANANTA- 
KRISHNA AIYAR. 
Veeraraghavachariar, late a minor by 
guardians, Rukmani Ammal and 
another, but now of full age ... Appellani* (Respt. 
.~ No. 2imM. P. No. 150 
of 1924 in O. S. No. 30 


of 1921). 
v. 
The Advocate-General of Madras i 
and others To Respondents (Pelstioner 


and Respondents Nos. 1, 5, 
6, 7, 8, 9 and 10 5n do.). 


Cel Procedure Code of 1908, S. 92—Temple scheme settled by 
Couri—Liberty to apply t—Reservation of-—Propriety—Condttons— 
Liberty to apply to ask for directions as to carrying omt scheme—Liberty 
to apply for modtficatton or alteralion of scheme—Reservation of— 
Validtty—C ondttions. 

Held by the Full Bench: the reservation in a temple scheme settled 
by the Court of liberty to a persofi or persons to apply for a relief which 
will come within S. 92 of Civil Procedure Code is «lira vires, bot if stch 
reservation docs not offend in this way or against any other provision of 
law it may be useful or advisable for carrying out ihe provisions of the 
scheme already framed. 

Per The Officiating Chief Justice:—Liberly to apply should be reserv- 
ed in temple suits only when the Court is unable, or, for good reasons, 
thinks it advisable not to finally determine any questions arising lor its 
decision but to leave such decisions for a future date. The reservation 
of liberty to apply to ask for directions as io carrying out the scheme may 
well be istra vires, unless it contravenes the provisions of S. 92, Civil Pro- 
cedure Code, for the assistance of the Court is asked merely to carry out 
what it has already ordered, and if such assistance can be given without 
contravening the provisions of S. 92, there can be no objection to such a 
rule being framed; but when permission is given to apply to the Court 
for alteration or modification of the scheme, that at once offends against 
S. 9. The scheme having been framed, any modification or alteration 
of it is ın effect a new scheme, and the power to frame a scheme is given 
only subject to the conditions specified in S. 92. 

Appeal against the order of the Court of the Subordinate 
Judge of Chingleput, dated 6th December, 1924, and made in 
M. P. No. 150 of 1924 in O. S. No. 30 of 1921. 


UA, A. O. No. 442 of 1924. Ist September, 1927. 
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T. M. Krishnaswamé Aiyar and T. E. Ramabhadrachan 
for appellant. 

P .R. Ganapati Atyar and A. N. Krishna Atyangar for 
Ist respondent. 

Watrap S. Subrahmania Atyar for 2nd respondent. 

S. Panchapagesa Sastri and T. R. Srinivasa Atyangar for 
5th and 6th respondents. 

T. Rangachari and R. Purushottama Atyangar for 9th 
respondent. 

The Court (Krishnan and Odgers, JJ.), made the followiag. 

ORDER OF REFERENCE TO A FULL Bencu :—Odgers, J. — 
-In O. S. No. 30 of 1921 on the file of the Subordinate Judge 
of Chingleput a scheme was settled on 3rd January, 1923, for 
the Devasthanam and shrines connected therewith of Sri Adi- 
kesavaperumal and Sri Bhashyakarlu Swami in Sriperumbudur. 
The scheme tater alia in paragraphs 99 and 100 provided as 
follows:— 

“99. It shall be competent to the Advocate-General or the Conector 
of the district or the dharmakartas or either of them or any five worship- 
pers to apply to the Court (1) to modify or delete any rule hereby promul- 
gated, (2) framing of additional rules for the management of the Devas- 
thanam and securing due admunistration of, or the protection of, the 
Devasthanam property, (3) for regulating the conduct of business in the 
Devasthanam and the worship in the shrines and the celebration of utsa- 
vams, (4) with reference to the framing of the budget, (5) for sale of 
broken or useless jewels or items of stock, for re-making or converting 
them, or for the purchase of new ones, either by way of addition or by 
way of replacement.” 

_ “100. It shall be campetent to the Advocate-General or the Collector 
of the district or any five worshippers to apply to the Court for the re- 
moval of any dharmakarta who is charged as (1) subject to any of the 
disqualifications provided in R. 21, (2) guilty of misconduct, whereby his 
continuance as dharmakarta will be injurious to the Devasthanam, giving 
assignment of such misconduct.” 

In M. P. No. 150 of 1924, dated 31st July, 1924, in the 
above suit the Advocate-General moved to modify the scheme 
as there were disputes between the two trustees appointed under 
it. This was opposed. The first point taken before us is 
that the Subordinate Judge made no final order on the petition, 
but only gave a tentative expression of opinion and that there- 
fore no appeal lay. To my mind the objection must fail. ‘The 
Subordinate Judge says in paragraph 6 “In these circumstances 
I should think the scheme requires an amendment” and, in para- 
graph 8, “The scheme will be amended agcordingly’’. 


This clearly shows that the Subordinate Judge had made 


up his mind to amend the scheme. It is said for the appellant 
R—100 


Odgers, J. 


F. B, 





Veera 
raghava- 
charlar 

v, 

Tho 
Advocate 
General of 
Madras, 


Odgers, J. 
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that either S. 92, Civil Procedure Code, is a bar to an application 
of this sort by the Advocate-General in a scheme suit or that the 
suit came to an end with the settling of a scheme. The Court 
therefore, had no jurisdiction to entertain the application of the 
Advocate-General and the clauses in the scheme giving him 
leave to apply are wira vires. There is a direct authority for 
this view in Abdul Hakim Bag v. Burramiddin (1), 
where Devadoss, J., says at page 583: 

p “When a scheme is settled, the suit comes to an end. To say that 
any person could apply to alter the scheme once framed would necessarily 
mean that the suit is pending. It cannot be said that the suit is pending 
for all time from the mere fact that the scheme framed contains a provi- 
sion that an application can be made for altering the scheme” i 
and again at page 584: 

“When S. 92, Civil Procedure Code, directs that for the settlement 
of a scheme and for other reliefs the sanction of the Advocate-Geueral 
should be obtained, it would be slira vires of any Court to obtain jurisdic- 
tion by inserting a clause in the scheme whereby persons interested in the 
scheme or others are enabled to apply to the Court for the alteration of 
the scheme.” 


Wallace, J., was of the same opinion, at page 590, 

“I am of opinion that S. 92 was intenedd to be enforced whenever 
any of the reliefs mentioned in it are asked for, whether or no a scheme 
has already been framed under it,” 


though (at page 591) he concedes that this conclusion will com- 
pel worshippers to bring suits even for the most petty alterations 
in the original scheme, but that will only be for such alterations 
as are within the mischief of S. 92. 
' Ina similar case in Ranganatha Thathachariar v. Krishna- 
swami Thathachoriar (2), Oldfield and Venkatasubba Rao, JJ., 
held that no appeal would lie from an order directing the proper 
authorities to fill up a vacancy among trustees since it was not 
an order in execution of a decree. 

There iš no doubt that if the decision in Abdul Hakim Baig 
v. Burramiddin (1), is right, this appeal must be 
allowed, but we are by no means satisfied that it is so. There 
seems no reason on principle why worshippers and others in- 
terested should be driven to a separate suit every time an altera- 
tion in a temple scheme is required or why the wel} known 
advantages of reserving “librty to apply” so often availed of 
in England should not be applied here. Subrahmania Aiyar and 
Davies, JJ., in Prayag Doss Ji Varu, Mahant v. Tirumaia Sri- 
rangacharlavaru (3), thought that S. 539 of the old Civil 


1. (19%25)°I L R 49 M 590. 2. (1923) IL R 47 M 139. 
3. (1905) I L R 28 M319 :15 ML J 133. 
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Procedure Code conferred on Courts in this country the saine 
powers as were possessed by the Court of Chancery at the tine 
of its enactment, e.g., the power to appoint additional trustees 
even though such appointment involved a departure from the 
arrangement contemplated in the constitution of the trust. 

The learned Judges also held on the authorities that the 
High Court possesed in the matter of administration of public 
religious charities “ the same practically unlimited jurisdiction 
as the Court of Chancerry.” On appeal to the Privy Council. 
Prayag Doss Ji Varu v. Tirumala Srirangackaralavars (4), 
the Judicial Committee themselves settled a scheme which 
(clause 10) reserved liberty for the Vicharanakartha or any 
person interested to apply to the District Court, with reference 
to the carrying out of the directions of the scheme. 

In Bhogilal v. The Dakore Temple Committee (5), the 
Privy Council had confirmed a temple scheme of which clause 
20 ran as follows:— 

“The provisions of this scheme may be altered, modified, or added 

to, by an application to His Majesty's High Court of Judicature at 
Bombay.” 
Cf. the same case in Shankarlal v. The Dakore Temple Commit- 
tee (6). In Sakharam Daji v. Ganu Raghu (7), a scheme had 
been settled in 1897 and the question whether the present suit 
(brought long after) was barred by S. 92 (2) was answered 
in the affirmative, but the Court said it was open to any one 
interested to apply to the Court which framed the scheme to 
supplement or modify it. It was not suggested that a sepa- 
rate suit was necessary and that though no liberty to apply is 
reserved under the scheme such a reservation can be always 
implied. 

Further in Manadananda v. Tarakananda (8), the Court 
in framing a scheme had given liberty to any person interested 
to apply to the District Court with reference to the carrying out 
of the directions of the scheme and also to the High Court for 
any necessary modification of the scheme. Mookerjee, J., 
said: : > 

“The principle on which these clauses were inserted in the decree 
was explained by this Court in the following passage of its judgment in 
the case of Umeshananda Jha v. Ravaneswor Prasad Singh (9) :— 


4. (1907) I L R 30 M 138 : 17 M L J 2% (PO. 

5. (1925) 49 M L J25 (PC). 6. (1925) 28 Bom. L R 309. 

7. (1920) I L R 45 B 683. 8. (1923) 37 © I° J 281, ; 
9. (1912) 7 € W N 841. ; 


F. R. 


Vesia- 


raghava- 


charlar 
r, 
The 
Advocate 


General of 
Madras. 


Gagan J: 





Krishnan, J 
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“The authority of the Court to amend the scheme from time to 
time has not been and cannot possibly be questioned. As was pointed 
out by Mr. Justice Subramanya Aiyar in the case of Prayag Doss Ji Varu 
Meohant v. Terumala Srirangacharlavarw (3) which was subsequently 
affirmed by the Judicial Committee in Prayag Doss Ji Varu v. Ttrwmala 
Srirangacharlavarw (4) there is ample authority for the proposition that 
a Court which has sanctioned a scheme for the administration of a charita- 
ble trust is competent from time to time to vary the scheme as exigencies 
of the case may require. Reference need only be made to the decisions 
in Attorney-General v. Bovell (10), Attorney-General v. Bishop of Worces- 
ter (11), Mayor of Lyons v. Advocate-General of Bengal (12) ane Re. 
Brotone’s Hosptial, Stamford (13)”. i 


Finally a Bench of three Judges of this Court in C. S. 
No. 527 of 1924 (the Triplicane Temple case) sanctioned 
(clause 36) liberty to apply under certain conditions. With 
this body of authority against the view taken in Abdul Hakim 
Bag v. Burramiddin (1), and with the express 
authority of the Privy Council in two cases mentioned above, 
where the power to reserve liberty to apply appears to have 
been assumed without question or hesitation, we are not pre- 
pared to follow the ruling in Abdul Hakim Baig v. 
Burramiddin (1), unless it is confirmed by the Full Bench. 
We have therefore decided to refer the following question to 


the Ful Bench: 


“In a temple scheme settled by the Court where liberty to apply 19 
reserved to a person or persons (a) to ask for directions as to carrying 
out the scheme or (b) to move the Court for alterations or modifications 
of the scheme—is this reservation tira vires of the Court or is a separate 
suit necessary either under the provisions of S. 92, Civil Procedure Code, 
or on the ground that the suit has come to an end and the Court there 
fore fønctus oficio” as decided in Abdi Hakin Baig v. Burramtddin (1). 


Krishnan, J.—I agree. 

T. M. Krishnaswami Aiyar and T. E. Ramabhadrachari 
for appellant. 

P. R. Ganapati Aiyar for Ist respondent. 

Watrap S. Subramania Aiyar for 2nd: respondent. 

T. R. Sremvasa Atyangar for 5th and 6th respondents. 


T. Rangacharri and R. Purushottama Aiyangar for 9th 
respondent. 


1. (1925) IL R 49 M 580. 3. (1905) IL R 28 M 319, 
4. (1907) IL R 30 M138 : 17 M L J 236 (P C). 
10. (1840) I Phillip 762 : 65 R R 5%. 
_ °1b (1851) 9 Hare 328 : 68 E R 530. 
12. (1876) L R 1 App. Cas. 110. 13. (1889) 60 L T 282 
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The Court expressed the following 

OPINION :—The Officiating Cheif Justice :-—The question 
that has been referred for our opinion is: 

“In a temple scheme settled by the Court where liberty to apply 1s 
reserved to a person or persons (a) to ask for directions as to carrying 
out the scheme or (b) to move the Court for alterations or modifications 
of the scheme—is this reservation tira vires of the Court or is a.separate 
sut necessary either under the provisions of S. 92, Civil Procedure Code, 
or on the ground that the suit has come to an end and (the Court 
therefore føncius officio?’ 


This question has been decided by a Bench of this Court in 
Abdul Hakim Baig v. Burramiddin (1) where it was 


held that the provision in a scheme for an application being made ` 


for relief specified in S. 92, Civil Procedure Code, was stra 
vires. The same view was also taken by another Bench of 
this Court in Brahmayya v. Venkatasuryanarayananmurthy (14) 
and in Narayanamurthi v. Achayya Sastrulu (15), Spencer and 
Srinivasa Aiyangar, JJ., came to the same conclusion although 
in that case the observation was purely obiter. In Ankayya v. 
Venkata Ramayya (16), Madhavan Nair, J., and myself were 
inclined to take the same view, but it was unnecessary for the 
purposes of that case to decide the question. Prima facie a 
direction by the Court that future proceedings with reference 
to a trust should be held before it by means of an application 
would appear to be mira vires in view of S. 92, Civil Proce- 
dure Code. That section prescribes that in the case of breach 
of a trust created for public purposes of a charitable or reli- 
gious nature a suit has to be filed either by the Advocate- 
General or by persons who have obtained his sanction. The 
section specifically indicates that the remedy is by way of a suit 
subject to certain conditions and consequently any provision 
which says that the same remedy may be obtained by means of 
an application without conditions to the Court would appear 
to be ultra vires. It is pointed out in Prayag Doss Ji Varu, 
Mahant v. Tirumala Srirangacharlavaru (3) by Subrahmania 
Atyar, J., that the Courts in this country have been given under 
S. 539 of the Civil Procedure Code (corresponding to the pre- 
sent S. 92) the sarhe powers as were possessed by the Court of 
Chancery at the time of its enactment, and this view was up- 
held in Ramados v. Hanumantha Rao (17). It does not 
3. (1905) IL R 28M 319+ 15 ML J 133. 
1. (1925) IL R 49 M 580. 14. (1925) 50 M L J 409 


15. (1924) 47 M L J 714. 16. (1926) MW N23. . 
17. (1913) I L R 3 M 364 : 21 ML J 952. 


F. B. 
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necessarily follow from this that the procedure to be adopted 
when exercising this power must be the procedure prescribed 
for the Court of Chancery in England. On the contrary, in 
cases relating to public trusts S. 92 of the Civil Procedure Code 
definitely lays down the procedure to be adopted before the 
jurisdiction of the Court can be invoked. Similarly in Eng- 
land under Sir Samuel Romilly’s Act and the Charitable Trusts 
Act a certain procedure is laid down and that procedure is 
different from the procedure in this country, for the Attorncy- 
General is allowed to proceed in the matter of these trusts by 
means of a petition—a procedure which has been substituted 
for the previous method of proceeding by information. As 
against this view it was contended by Mr. Rangachariar that 
the Courts have power to insert such provisions in a scheme and 
he bases his argument on two grounds: (1) In Administration 
suits and other similar suits the Court has always power to 
give leave to apply and even in some cases where such leave is 
not expressly reserved it may be implied; and (2) The Privy 
Council has on two occasions sanctioned the insertion of a 
similar provision in schemes approved by it. The principle 
upon which the Court reserves leave to apply is based on the 
fact that in certain suits the Court is unable to give a complete - 
judgment upon all the points connected with the case, or even 
if it is not unable to do so, it thinks it advisable that the decision 
should be deferred. In all such cases, naturally leave to apply 
at a later date is either expressly given or possibly may be im- 
plied, but when the Court has finally decided any question there 
can be no ground for granting leave to put in an application to 
modify this final conclusion, for the final conclusion has become 
a decree and an application to modify it would be an application 
to set aside the decree. When therefore the Court has definite- 
ly framed a scheme for a religious institution under S. 92, 
Civil Procedure Code, and has decided that certain things shall 
be done under the scheme, it can hardly be said that this is not 
a final adjudication of all the questions arising in the suit in 
connection with such scheme and consequently one cannot infer 
that anybody could as of right apply for medification of the 
scheme. Reference may be made to Re Jarvis’s Charity (18), 
where it was held that when a petition was presented for the 
appointment of a new trustee the certificate of the Charity Com- 
missioners under the Charitable Trusts Act was essential. That 





: 18. (1859) 1 Dr. & Sm. 97 : 62ER 3]5. 
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certificate is similar to the sanction of the Advocate-General re- 
ferred to in S. 92. The ground of that decision was that, a 
final order had already been made and therefore the petition on 
which it was made cannot be said to be actually pending. It 
was held in Attorney-General v. The Bishop of Worcester (11) 
that a scheme having been framed might be subse- 
quently altered but it was recognised that such 
alteration must be effected on an application by the 
Attorney-General—the procedure prescribed for such matiers 
in England. The mere fact that the Court will allow a modifi- 
cation of the scheme does not necessarily show that modifica- 
tions can be carried out in this country by procedure -other than 
that prescribed by S. 92. | 


So far as the authority of the Privy Council is conceined, 
I am inclined to think that too much weight may easily be at- 
tached to the two cases relied on by Mr. Rangachariar. The 
first is the Tirupathi Temple case, Prayag Doss Ji Varu, Mahart 
v. Tirumala Srirangacharlavaru (3). The judgment of this 
Court in that case does not give us much assistance in the pre- 
sent case, but in the appeal from this Court, the judgment in 
which is reported in Prayag Doss Ji Varu v. Tirumala Sriranga- 
charlavaru (4), the Privy Council with a few modifications 
approved the scheme framed by the Madras High Court and 
that scheme contained the following two provisions:— 

“Clause 10. Liberty for the Vicharnakertha and any person 


interested to apply to the District Court with reference to the carrying 
out of the directions of the scheme. 


Clause 11. Liberty for the Vicharanakartha and apy person 
interested from time to time to apply to the High Court for any modifica- 
tion of the scheme that may appear to be necessary or convenient.” 

The words “or convenient” were added by the Privy 
Council Clause 11 certainly supports Mr. Rangachariar’s 
view that the Privy Council approved of a direction to apply to 
the Court by a petition for modification of the scheme. How- 
ever, when we peruse the report more carefully it appears that 
this appeal was heard ex parte and the scheme appears to have 
been finally settled “with the assistance of the learned Counsel 
engaged.” The question of the validity of clauses 10 and 11 
was not raised before their Lordships and cannot be said to have 
been decided. The other case relied on is the Dabore Temple 

. 3. (1905) IL R 28 M 319 : 15M LJ 133. 


4. (1907) IL R 30M 138 : 17M L J 23% (P ©). š 
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case (6). This went before the Privy Council and is reported in 
Kirpashankar v. Manohar Tambekar (19). In that case the 
scheme prepared in the lower court was approved with a few 
modifications. Reliance is placed mainly on cl. 20 of the scheme 
which says that the provisions of the scheme may be altered, 
modified, or added to by an application to His Majesty’s High 
Court of Judicature at Bombay; but we find there is also a 
cl. (12) which directs the Committee to make rules for various 
purposes, which rules have to be sanctioned by the District 
Court of Ahmedabad, so that they may have the same force as 
if they were part of the scheme, sub-clause 7. Therefore, after 
the case left the Privy Council further rules had to be framed 
and sanctioned by the District Court, and apparently under 
clause 20 alterations or modifications might be made by the High 
Court of Bombay. That this is the intention of their Lordships 
appears from the report in Bhogilal v. The Dakore Temple Coni- 
mittee (5). Apparently rules had been framed under the 
scheme and were sanctioned by the District Court. Against 
the order of the District Court an appeal was filed in the High 
Court and from there the case was taken to the Privy Council. 
It was then held that it was wrong to consider the order made 
by the District Judge sanctioning the rules as one under S. 47, 
Civil Procedure Code, and therefore no appeal lay to the High 
Court and similarly no appeal lay to His Majesty in Council; but 
it was suggested that the High Court had power conferred upon 
it by clause 20 of the scheme to alter, or modify, or add to the 
rules sanctioned by the District Judge on an application made to 
it with that object, but it had no other power. The scheme, 
therefore, as it left the Privy Council, was not final ‘and further 
orders were necessary in the District Court and in the High 
Court before the scheme took its final shape. In the circum- 
stances of these two cases which I have analysed can it be said 
that the Privy Council has decided that a provision for persons 
interested to apply for modification of the scheme is not ultra 
vires? To do so would, I think, be stretching case-law too far. 
The point was never raised, much less decided, but in certain 
circumstances and without contest the Privy Council has given 
its sanction to such a rule in the Tirupathi Temple case (4). The 
rule in the Dakore Temple case, Kirpashankar y. Manohar 
Tambekar (19) appears to be one framed before the 


4. (1907WIJ RIM 138.17 ML J 236 (PC). 
*5. (1925) 49M LJ 25 (PC). 6. (1925) 28 Bom. L R 309. 
19. (1912) 24 M L J 19 (PC). i 
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fnal shaping of the scheme. 1l am, therefore, of opinion 
that in neither of these cases can it be said that the Privy Council 
is of the opinion that such a clause is intra vires, We have, there- 
fore, the opinion of several Judges of this Court that such ‘a rule 
is tHtra vires and, on the other side, there is the very vague 
authority of the decisions of the Privy Council. 


In Patna and Calcutta a different view has been taken. In 
Sadupadhya Omeshanand Oja v. Raveneswar Prasad Shigh( 20) 
it was held by the Calcutta High Court that power 
might be given to amend . the scheme on an 
application—a power which should even include the 
removal of a member of the temple committee. 
In Muhammad Waheb Hussain v. Abbas Hussain (21), the 
Patna High Court held that not only was such a rule intra wires 
but that it was necessary that it should be inserted. Both these 
cases seem to treat the suits as administration actions, but 
although they may deal with questions relating to the adminis- 
tration of the trust fund, certainly not every suit under Section 
92 can be called an administration suit. A suit may be for 
the removal of a trustee and the decree may be passed according- 
ly, but this certainly cannot be said to be an administration suit. 
The question of administration very frequently arises and it is 
for the Court to decide in what manner tlie administration shall 
be carried out, but it does not follow from that ‘that the Court 
should assume to itself the administration of the trust, which, in 
fact, it does, if it makes rules providing for applications to be 
made by trustees and others interested in the trust for varying 
or modifying the scheme already framed. Jf there is leave to 
apply in such suits, it necessarily implies that the suit is pending, 
and therefore if once a suit has been filed for settling a scheme 
and liberty to apply is given in the scheme, the suit should he 
deemed pending for ever and ever, for it is always possible that 
some person interested may make an application. This principle 
therefore of reserving liberty to apply in temple suits appears to 
ine to be based on wrong premises. It should only be done 
when the Court is unable, or for good reasons thinks it advis- 
able not to finally determine any question arising for its deui- 
sion but to leave such decisions for a future date. Unless 
there is some ground of this sort, the decision must necessarily 
be final and therefore an order that such final decision can he 
altered by a mere application would seem to be ultra vires. | 





a 
20. (1917) 43 I C 72. 21. (1922) 4 PL T 326, » 
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may observe here that the question put to us is a double question 
and the answer to the two parts of the question must be ditfe- 
rent. The first is “Where liberty to apply is reserved . 
to ask for directions as to carrying out the scheme 

So far as this is concerned this may well be inira wires unless 
it contravenes the provisions of S. 92, Civil Procedure Code, for 


Pd 


the assistance of the Court is asked merely to carry 
out what it has already odrered, and if such 
assistance can be given without contravening the 


provisions of S. 92, there can be no objection to such a 
rule being framed, but when premission is given to apply to thie 
Court for alteration or modification of the scheme it appears to 
me that this at once offends against S. 92. The scheme hav- 
ing been framed, any' modification or alteration of it is in effect 
a new scheme and the power to frame a scheme is given only 
subject to the conditions specified in S. 92. I will therefore 
answer the question put to us by one joint answer, namely, that 
the reservation by the Court to a person or persons to apply for 
a ielief which will come within S. 92 of the Civil Procedure 
Code is ultra vires but that if such reservation does not offend 
in this way or against any other provision of law it may be use- 
ful or advisable for carrying out the provisions of the scheme 


‘already framed. l 
-T Beasley, J.—1 agree. "A 
 Anantakrislma Aiyar, J.—l also agree. 
“hee Se V Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir WILLIAM Pairs, Ki., Officiating Chief 
Justice, and Mr. Justice REILLY. 


Gadamsetly Nammalwar Chetti 
and another 
U, : 
Gadamsetty Perundevi Thayarammal. .. Respondent (Plaintiff) 


Himdn law—Husband—Power over wifes stridhana durwg his illness or 
faunne, etc —If restricted to using only—Power to keep it for himself with- 
out using it for the rehef of his distress—If extsis—Power if personai or 


A ppellanis* (Defendants) 


auniiable to his creditor 


The plaintifs husband was ordered to pay a sum of Rs. 12.300 into 
Court by a certain time ın a previous suit in which the defendants in the 
present suit were-the plaintiffs. After the date fixed for payment the 
plaintiffs husband arranged to sell the plantis jewels to the defendants 
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dy) ‘ 
in part satisfaction of the clam of Rs, 12,300 under the order and put in 
an applicahon to the Court to sanction this arrangement as ‘the 2nd de 
fendant who was the 2nd plaintiff in that suit was then a minor. Pend- 
ing the obtaining of the sanction of the Court, the jewels were deposited 
by him with a mediator. Before the Court gave the sanction, the present 
plaintiff claimed the jewels as hers and they were also attached by a credi- 
tor. Accordingly orders were postponed and finally the application was 
withdrawn and dismissed. The plaintiffs husband also died. The plain- 
uff instituted the present suit to recover the jewels impleading the plain- 
Ufs in the previous suit as well as the mediator who had the jewels ns 
defendants. 


Held, that the plaintiffs husband cannot be said to have ‘used’ or 
“disposed of” these jewels before he died, as the mere fact that he took 
them and deposited them with the mediator pending sanction of the Court, 
which was ultimately not obtained, did ngt, pass-the property in the jewels 
lo the defendants. 


Under the Hindu law, the power of a husband in illness or during 
famine or while under restraint or in the performance of a duty is only to 
use, or dispose of, his wife’s property for the relief of his distress, but, if 
he does not use it for such a purpose, he cannot keep it for himself. This 
power of the husband is personal to himself and cannot be availed of py 
his creditor. t l 

On appeal from the decree and judgment of the Hon’ble 
Mr. Justice Srinivasa Aiyangar, dated 22nd September, 1926, 
and made in C. S. No. 329 of 1924 in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 

A. G. Ramaswami Atyar for appellants. 

S. Guruswani Chetty for respondent. 

The Court delivered the following 

JUDGMENT :—Officiating Chief = Justice:—In this 
case the  plaintiff-respondent sues ` to recover ger- 
tain jewels which, she alleges, are her slriaha- 
mam. ° Her hushand was ordered to pay .a sum 
of Rs. 12,300 into Court by the 7th April, 1924. The order 
was passed on the 24th March. The payment was to be made 
in a suit in which the present appellants were the. plaintiffs . 
After the date fixed for payment it appears that the plaintift’s 
husband arranged to sell the jewels now claimed by the plaintiff 
to the appellants in part satisfaction of the claim of Rs. 12,300 
under the order. In accordance with the arrangement tl'e plain- 
tiffs husband put in an application to the Court to sanction this 
arrangement as there was a minor concerned and the arrange- 
ment amounted to a compromise between the parties in respect 
of this claim of Rs. 12,300. The appellants signjfied their 
agreement te this application when it was put into Court. The 
application was for leave to be granted to the Ist plaintiff to 
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receive these jewels on behalf of his minor son in respect of this 
order of Rs. 12,300. An affidavit was filed at the same time 
which said that 

“It had been agreed that in lieu of the said sum of Rs. 12,300 the 
undermentioned jewels should be handed over by the Ist defendant to the 
Ist plainnff .... All the eight items have now been deposited 
with the mediator pending the order of this Hon'ble Court granting 
leave to the lst plaintiff to receive them”. 

Before the leave of the Court was obtained the present 
plaintiff claimed these jewels as hers and they were also attach- 
ed by a creditor. Accordingly orders were postponed and 
finally the application was withdrawn and dismissed on 24th 
July, 1924, with the plaintiffs’, the present appellants’, costs, by 
which date, the 2nd appellant had obtained majority. The 
appellants have relied at the trial on a provision of Hindu Law, 
that in times of necessity a husband is entitled to take his wife’s 
property to releive that necessity. It has been found by the 
learned Judge that that necessity did not exist but he has also 
found in his judgment~he does not base his decision on it-that 
the husband had not disposed of these jewels and as he died 
before the disposal the creditors cannot seize the jewels which 
belonged to the plaintiff to pay his debts. This finding was nct 
in accordance with the pleadings and apparently the attention 
of the parties had not been directed to it, but it having found a 
place in the judgment it was undoubtedly the duty of the appell- 
ants to meet this aspect of the case. They were not prepared 
to do so at the first hearing but were granted time and have 
now argued the case. In the first place they contend that the 
finding that the jewels were the stridhana of plaintiff is wrong. 
There is the evidence of the plaintiff and her relations coupled 
with entries in her husband’s account book which go strongly to 
support the plaintiff’s case. There is no evidense contra and I 
must therefore accept the learned Judge’s finding that the jewels 
were plaintiff’s. 

The next question is whether the hushand had disposed of 
these jewels before he died. He had deposited them with a 
mediator who was to hold them pending sanction of the Court 
being obtained. His possession therefore was clearly the pos- 
session of the person who would be entitled to these jewels’ 
subject to the Court’s order. If the sanction had been given, 
his possession would have been that of the appellants.- But tn 
this case ng sanction was given and therefore the property in 
‘the jewels did not pass to the appellants. There was an agree- 


sas 
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ment by the deceased to sell the jewels but payment had not 
been made and the goods had not been delivered and therefore 
the property in them had not passed. It was then ‘contended 
for appellants that this is not necessary but that according to the 


text the husband hada right to take his wifes stridhanz- 


and need not dispose of them. The text runs as follows:— 

“A husband is not Hable to make good the property of his wife 
taken by him in a famine or for the performance of a duty or dunng 1ll- 
ness or while under restraint”. 

‘It is contended that the word “taken” means only physical 
taking and not necessarily the use or disposal of the property. 
The same text is explained in several passages in the Smriti 
Canndrika which clearly show that the word ‘take’ lhas the 
meaning of use or disposal and it is difficult to hold that it mere- 
ly means physical taking. If that were the meaning, the hus- 
band in illness or in a famine could take his wifes stridhan 
and not use it for his benefit but he might recover or obtain re- 
lief by other means and would apparently be entitled to retain 
possession of his wife’s property which was still in his hands. 
This is a very strange interpretation to put upon the text which 
clearly refers to the husband being entitled in case of necessity 
to make use of his wife’s property as well as his own in order 
to obtain relief. In that view the only way in which he could 
be said to take the property would be when he takes it and 
disposes of it for his own benefit. This contention therefore 
cannot be accepted. ) 

The further contention that by placing the jewels in the 
hands of a mediator the hushand did obtain relief and that the 
jewels themselves were the cause of his relief and that there- 
fore he is not liable to make them good is clearly a fallacy. It 
is not the jewels themselves that gave the relief but the agree- 
ment by the deceased to sell them to the appellants. As a conse 
quence of that agreement which was never completed, we may 
assume that they did refrain from taking active steps’ against 
him; but the deceased unfortunuately died before the jewels 


had passed to the appellants and it has been consistently held - 


that his right to take his wife’s jewels does not extend tc a 
creditor or any other person whatever.. As he had not exer- 
cised that right during his lifetime, the jewels remained the pro- 
perty of the plaintiff. a 
The appeal is accordingly dismissed with costs: As re 
gards the costs which have been ordered to b€ paid to the 3d 
defendant’s legal representative’s guardian, it can only he obser- 
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ved that the mediator was a necessary party to the suit and; qs he 
is not himself liable for costs, he must be paid by the losing party. 

Reilly J. :—I agree that we certainly cannot interfere in 
this case with the finding of the learned trial Judge that the 
jewels in question were the stridhana property of the plaintiff, 
on which point the evidence at the trial was all one way. 


In the argument in this appeal, so far as it has been neces- 
sary to go, it has been assumed that the exceptional circum- 
stances which will justify a husband in taking his wife's 
stridhanam and dealing with it to relieve his own distress have 
heen fulfilled. But it has been disputed whether his right is 
only to use that property for the relief of his distress or he is 
entitled to take it from his wife for the purpose of elieving 
his distress but, if he does not use it for that purpose, to keep 
it nevertheless for himself. The text upon which the special 
power of the husband to take his wife’s stridhana is founded 
is that of Yagnavalkya:— 

OA husband is not liable to make good the property of bis wife 
taken by him in a famine or for the performance of a duty or dunng the 
illness or while under restraint” 

Speaking for myself I should have thought it’ obvious that 
‘taken’ in that verse means ‘taken and used’. But no very 
great discussion on that point is really necessary because the 
Smriti Chandrika, undoubtedly an authority in this Presidency, 
explains the ‘verse as meaning that the husband is entitled to 
tise his wife’s property in those circumstances; and the quota- 
tion which has been read to us from the Mitakshara, in which 
the verse is slightly enlarged, certainly is not against that inter- 
pretation of it. | 

Then the question in this case is —did the husband actu- 
ally use these jewels to relieve his necessity? | What it appears 
he did was to enter into a’contract of sale in regard to them. 
The jewels were to be sold to defendants 1 and 2 for Rs.9,500, 
part of a sum which the plaintiffs husband had been directed 
to pay into Court for the benefit of 2nd defendant. But the 


, agreement of sale had a term in it that the plaintiff was io 


obtain the sanction of the Court for this adjustment: If the 
agreement between the parties had been that the plaintiff's hus- 
band was to have something done to the jewels, to have them 
cleared or mended or reset or anything of that sort, it is per- 
fectly clear and indeed unquestionable that the property in the 
jewels would rfotehave passed from him to the 2nd defendant un- 
til that work had been done. And I think the same principle 
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applies where the seller undertakes to do something in respect 
of the goods. In this case the plaintiff’s husband undertook 
to get the sanction of the Court and, so far as we can see, 
honestly undertook that. He applied for the sanction of the 
Court; but, before the sanction was obtained, he died. Then 
had the property passed at the date of his death?’ I think the 
answer to that clearly must be ‘no’. If the property had not 
passed, then he had not made use of the jewels to relieve his 
necessity, and, as the right to use them was peculiar to himself, 
it ended with his death. If the jewels had been in his house 
or in his possession at the date of his death, I think there can 
be no doubt that the plaintif could have recovered them. In 
this particular case it happens that the jewels, pending the sanc- 
tion of the Court, were handed over’ to a third party, a 
“mediator”. But that does not really affect the legal position 
at all, the mediator being like a stake-holder trustee for which- 
ever party might eventually be entitled to the jewels. 


What appeared to me to be the most effective argument 
for the 2nd defendant was raised by Mr. Narasinga Rao in 
his reply, namely that the plaintiff's husband got a benefit vut 
of his dealings with the jewels He was by the order of the 
Court to pay the Rs. 12,300 by the 7th - April; but by the 
arrangement which the 2nd defendant: entered into'arnd the 
petition for sanction the proceedings were prolonged - until 
after the plaintiffs husband died on the 20th Aprl... It is 
urged, therefore, that from the 7th April to the 20th April the 
plaintiffs husband obtained a benefit out of his dealings with 
the jewels. But, as my Lord has explained, that benefit was 
obtained, not by the use of the jewels or any transfer of pro- 
perty in them, but by the agreement to sell them in certain 
circumstances which were never fulfilled. 


l agree that this Appeal must be dismissed with costs. 
N- S: i Appeal dismissed , 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice OpGers AnD Mr. JUSTICE 
DEVADOSS. 


Kulandaivelu Pillai ... Appellant® (Plaintiff) 
v. 
Venkatarayar and another ... Respondents (Defendants). 


Benan deed—Deed at tis inception a—Use of, afterwards as an operative 
deed—Pernusstbthty. 

When a document is executed without the intention of conveying title 
by one person in favour of another, ıt cannot afterwards be used for the 
purpose of conveying title merely because one of them changes his mind 
and wants the document to be operative. When a document is once exe- 
cuted as a nominal document, that is to say, without intending to convey 
any title, ıt cannot afterwards be used for the purpose of conveying 
title. 

Second Appeal against the decree of the Court of the 1st 
Additional Subordinate Judge of Madura in A. S. No. 8 of 
1922 (A. S. No. 247 of 1921, District Court of Madura), pre- 
ferred against the decree of the Court of the District Munsif 
of Thirumangalam in O. S. No. 517 of 1920 (O. S. No.987 
of 1919, Periyakulam District Munsif’s Court). 


F. S. Vag for appellant. 
A. S. Srinwasa Aiyar for respondent. 


The Court delivered the following 

JUDGMENT :—Odgers, J. :—This was a suit brought by 
one Kulandaivelu Pillai, the adopted son of Muthukumara 
Pillai, for the recovery of possession of the suit lands which, as 
he alleged, had been trespassed upon by the 2nd defendant in 
October, 1914. The appeal really hinges on the effect, if any, 
to be given to Ex J. Ex I. purports to- be 
a sale deed, dated 98th June, 1899, executed 
by Muthukumara Pillai, in favour of bis son-in- 
law Ramaswami Pillai, the 1st defendant, and, as alleged by the 
plaintiff, was a benami sale-deed with no consideration. It 
was executed for a certain purpose set out in paragraph 5 of 
the plaint. The defence of the Ist defendant was that the 
sale-deed, Ex. I, was a perfectly valid deed and a proper price 
had been paid for the lands in question. The finding of the 
District Munsif is that no consideration was paid by the Ist 
defendant for Ex. I and that when it was executed it was in- 
tended only to be a nominal transaction. That being so, the 


» S. A. No. 1865 of 1923, 18th April 1927, 


— 





N 
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T . 
learned District Munsif went on to find that, in spite of these *andalvelu 





Pillai - 
findings, Ex. I could be used long afterwards, namely, in 1910, A 5 
by way of gift or rather to give effect to a document which was a 
originally a nominal transaction but which had ceased to be a] 


~ 


such and which had been given effect to either before or about 
the time of the adoption of the plaintif. There is some 
evidence that the father-in-law Muthukumara Pillai did in- 
tend to benefit his son-in-law and his daughter in some way, 
for instance, he effected a change of patta with the Revenue 
authorities and gave them possession of the lands. Ex. I 
was executed, as found, with the intention of being a purely 
nominal transaction, that is to say, of having no legal effect. 
Can it then be said that the executant of this nominal trans- 
action, by a change of intention, can afterwards use it for a 
transaction which would be valid in law? In my opinion. there 
are several very obvious objections to the re-employment, if 
one may so call it, of a document of this description. There 
are evasions of the Stamp law, the Registration Law and the 
fiction that you are to regard the recitals in Ex. I as non-exist- 
ent and as conferring what is practically a gift on the person to 
whom Ex. I is handed over. We have been shown no authority 
by which the executant of a document executed with one in- 
tention can by change of mind utilise that document for a trans- 
action of a wholly different character. There is another very 
short objection to this second appeal and that is this, that this 
case was never set up in the pleadings or the issues but has 
apparently been found by both the lower courts from motives of 
sympathy with the daughter and son-in-law of Muthukuwmara 
Pillai. It seems to me that such is out of place in a second 
appeal and we must strictly confine ourselves to the question of - 
law that has-been raised and for which, as I say, no authority 
has been cited. A case has been quoted by Mr. Vaz, the 
learned counsel for the appellant, from Bai Motivahoo v. Pur- 
shotam Dayal (1) an expression of opinion of Sir Lawrence 
Jenkins, which is perhaps as near as one will get 
“to anything in the reports. The cases on gift or long possession 
amounting to evidence of gift quoted by the learned vakil for the `° * 
respondents do not seem to me to have any bearing on the present oe 
case where the evidence given on the pefectly straitforward and : 
simple case set up in the pleadings and the issnes has been direct- 7 
ed by both the lower courts to this finding of.a re-utilisation of 





1. (1904) I L R 29 B 306 at p. 315. 
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Ex. I, for giving it the effect of a gift deed. For these reasons, 


I think the second appeal must be allowed with costs throughout. 


Devadoss, J —I agree. I only wish to add that when a docu- 
ment is executed without the intention of conveying title by one 
person in favour of another, it cannot afterwards be used for 
the purpose of conveying title merely because one of them 
changes his mind and wants the document to be operative. 
When a document is once executed as a nominal document, thet 
is to say, without intending to convey any title, it cannot after- 
wards be used for the purpose of conveying title 


Bier Ss Ves Appeal allowed. 


iaeaea 
de 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MRr. JUSTICE JACKSON AND MP. 
‘THIRUVEN KATACHARIAR. 


Ellammal and others Pettitoners* (Accused) 

Madras Local Boards Act (XIV of 1920), S 171 (3)—Order under— 
V alidtiy—C ondtttons 

On an application for a license by the owners of a private market 
before the commencement of the Madras Local Boards Act of 1920, the 
Taluk Board passed a resolution refusing the license alleging merely tha: 
they considered it undesirable that the market should be kept open there, 
and communicated it io the petitioners. 


Held, that the order of the Board was not a legal order passed in the 
exercise of their powers under the Act. 


Per Jackson, J 
order ynder the Act. 
vores is no order at all. 


Petition under Ss. 435 and 439 of the Code of Cnminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Deputy Ist Class Magistrate of 
Saidapet in Criminal Appeal No. 65 of 1926, preferred against 
the judgment of the Court of the Stationary Sub-Magistrate 
of Poonamallee in Calendar Case No. 450 of 1926 

M. S. Venkatarama Asyar for petitioners. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER :—Jackson, J. :—The three petitioners have each 
been fined Rs. 5 by the Sub-divisional Magistrate, Saidapct 
n on appeal the judgment of the Sub-Magistrate, 


*Cri. R. C.eNo. 30 of 1927. oth aa th August, 1927. 
(Cri. R. P. No. 25 of 1927) 


J USTICE 


-—Refusal to function under the Act is not passing an 
The order must be inira vires and an order wrtra . 
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Poonamalee), under Ss. 175 and 207 of the Madras Local 
Boards Act, XIV of 1920, for selling fish in an unlicensed 
private market. 


2. Admittedly the petitioners were owners of a private 
market before the commencement of the Act. ‘That being so 
they were entitled to the grant of a license subject only to such 
conditions as regards sanitation etc., as the Union (S. 188) 
might impose. That is the clear meaning of S. 171 (3): 

“The Board shall grant the license applied for subject only to such 
regulations” etc. 
and it is difficult to see how anything else 
could have been enacted. A private market is a private 
property and an Act to consolidate the law relating to local 
boards could hardly be an Act of confiscation. At the same 
time it is clearly within the Board’s competence to see that such 
property is enjoyed without detriment to public health. 


3. Under S. 212 (11) itis provided that, if orders on 
applications for license are not communicated to the applicant 
within 30 days after the receipt of the application by the Presi- 
dent, the applications shall be deemed to have been allowed for 
the year. The petitioners seem to have applied for the year 
1926-27.and on the 8th May, 1926, the Board passed a reso- 
lution that a license cannot be granted and communicated this 
information to the petitioners. 

4. It is contended by the learned Public Prosecutor that 
this is an order on the application such as is contemplated by 
S. 212 (11). The petitioners argue, on the contrary, that 
an order on an application must be a legal order within the 
terms of the Act and an announcement that the Board declines 
to perform its statutory duty is no such order. This seems to 
be a valid plea. The Board is bound to grant a license, and 
if, when it receives the application in due course, it confines it- 
self to saying that it will not grant the license, it is tantamount 
to passing no order on the application. Refusal to function 
under the Act is not passing an order under the Act. The order 
must be intra vires and an order tra vires is no order at all. 

5. In these circumstances the conviction cannot be up- 
held. Itis set aside and the fines are ordered to be refunded 


Thiruvenkatachariar, J. :—I agree with my learned brother 
that the conviction in this case should be set aside; and as the 
question is one of some importance I shall add a few words. 
The Madras Local Boards Act of 1920 permits only the keep- 


Fllamma! 


Ink re, 


Jackaon J. 
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im re. 
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ing open of a private market which was in existence before the 
commencement of that Act, and no new private market can be 
opened after the commencement of that Act. The owner, 
occupier or farmer of any private market has to take out annual 
license without which he cannot keep open the market. The 
license has to be applied for not less than six weeks before the 
commencement of the year for which it is required. If no 
order on the application for license is communicated to the appli- 
cant within thirty days after the receipt of the application by 
the President of the Board concerned, the application, shall be 
deemed to have been allowed for the year or for such less period 
as is mentioned in the application and subject to the rules, bye- 
laws, regulations and conditions ordinarily imposed [See S. 171, 
123 and 212 (sub-section 11)]. In the case before us the 
applicants have been convicted for selling fish in a private mar- 
ket which was unlicensed on the date of the sale, viz., May 15th, 
1926. It is not clear upon the evidence when the application for 
license for the private market for the official year 1926-27 was 
put in. So far as I can see, it was put in on the 23rd April, 
1926, which would be after the commencement of the 
official year. Upon that petition the Union Board passed the 
proceedings of the 8th May, 1926, refusing the license applied 
for and a copy of the resolution was communicated to the peti- 
tioners and the same presumably reached them within 30 days 
from the date of their application. The learned vakil for the 
applicants therefore has raised no ground that the appellants 
are entitled to the benefit of the last part of S. 212 (s sub-section 
11). His contention on behalf of the appellants is that the 
order refusing the licence is illegal and sira wires, and that un- 
less and until a legal order is passed the application for license 
cannot be considered to have been properly disposed of and 
hence the applicants cannot be convicted under S. 175. 
S. 171 (3) which is relied on says : 


“The Taluk Board shall grant the license applied for subject only to 
such regulations as to supervision and inspection and to such conditions as 
to sanitation and drainage etc, as the Taluk Board may think proper” 


It is argued that under this provision the Taluk Board, 
though it may impose conditions in the interests of public 
health, has no power to refuse the license and that therefore 
the refusal of the license cannot be held to be a valid exercise 
of the powers conferred on the Union Board. The learned 
Public Prosecutor on the other hand contends that under sub- 
section 3 of S. 171 it is open to the Union Board to refuse a 
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license when, in its opinion, the conditions of the market are 
such that the license should not be granted. The langu- 
age of S. 171 (3) is by no means happy, but on the whole I 
think that the contention of the applicants is the correct one. 
That conclusion is supported by the provisions of Ss. 176 and 


177 of the Act. Under S. 177, the Board may refuse to | 


grant to the applicant the license applied for only when it has 
served a notice on the owner, occupier or farmer of the private 
market to do any of the things mentioned in the clauses (a) 
to (f) of S. 176 and he fails within the period andin the 
manner laid down in the said notice to carry out any of the 
works mentioned in S. 176. In the present case no such action 
was taken by the Board under-S. 176 and the refusal to grant a 
license cannot therefore be justified under S. 177. The rea- 
son given in the resolution of the 8th May, 1926, is that the 
license cannot be issued, because, in the opinion of the District 
Board, the location of the private market at that place is detri- 
mental to the health of the city itself. It is no doubt within 
the province of the Board to close any private market if, in 
their opinion, it ought not to be continued in the interests of 
public health; but in such cases they have to do one of two 
things. They may give a notice to the owner under S. 176 
to carry out such works as may be considered necessary for 
rendering a private market a suitable one, or they should acquire 
the owner’s rights in the private market under the Land 
Acquisition Actin S. 180. Otherwise, it would be, as 
observed by my learned brother, confiscating private rights 
without compensation, which intention cannot be imputed to 
the legislature. The Board’s resolution of the 8th May, 
1926, has ignored all these provisions and the Board has re- 
fused the license alleging merely that they consider it undesira- 
ble that the market should be kept open there. I agree there- 
fore that the order of the Board cannot be supported as a legal 
one passed in the exercise of their powers and that the convic- 
tion should be set aside. ` 


A. S. V. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE WALLACE. 


Peria Muthusami Naicken ... Appellant*,.(Planisff) 
v. shel 
Somasundaram Mudaliar and - 
another r Respondents (Defendanis). 


Negotiadle Instrwinenta Aci—S 28—Guardian de facto—Promissory 
note by—Capacity of execution of, personal or as guardian—Test—Note bv 
guardian for minor's debi executed in personal capactty—Claim agams 
minors estate by taking of—Abandonmeni of. 

2nd defendant, the then junior paternal uncle and de facto guardian of 
the minor Ist defendant, executed a promissory note for the discharge of a 
mortgage debt over the minor's estate. In the body of the note, 2nd de- 
fendant described himself as guardian and junior paternal uncle of the Ist 
defendant, but he signed it merely as “Ramanatha Mudaliar, Kurnam”. 


Held, that the 2nd defendant executed the note in his own personal 
capacity and not as de facto guardian of the Ist defendant. 


Heid further, on the frame of the note, that the payee thereunder was 
content to have the debt satified by the 2nd defendant’s promise and that 
he abandoned his claim against the lst defendant’s estate. 

Second Appeal against the decree of the Court of the 
Subordinate Judge of Coimbatore in A. S. No. 23 of 1924 
(A. S. No. 254 of 1923 on the file of the District Court, 
Coimbatore), preferred against the decree of the Court of the 
District Munsif of Udumalpet in O. S. No. 607 of 1922. 

K. Periasami Goundar for appellant. 


T. M. Krishnaswami Atyar and T. M..Vedantam for 
respondents. : 


The Court delivered the following 


_ JUDGMENT :—The second defendant executed a pro- 
missory note to the plaintiff on 27th July, 1919. He was 
then the junior paternal uncle and de facto guardian of the 
minor lst defendant. The promissory note was for the 
discharge of a mortgage debt over the minor’s estate. In 
the body of the promissory note, 2nd defendant described him- 
self as guardian and junior paternal uncle of the minor Soma- 
sundaram Mudaliar (1st defendant) and he signed it as 
‘Ramanatha Mudaliar, Kurnam’. The point for decision in 
this case is whether he signed the note in his own personal 
capacity or in his capacity as de facto guardian of Ist 
defendant. * e 





*S, A. No. 1218 of 1924, 30th March, 1927, 
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Now, in a matter of Negotiable Instruments which may 
pass from hand to hand to persons who have no_ personal 
knowledge of original parties at all, the law that it must be 


clear on the face of the note who has executed it and whose _ 


estate 1s liable for it must be interpreted more strictly than in 
the case of a contract, and citations of cases which deal with 
contracts seem to me of little value in this connection. I am 
clear that the proper principle is that elasticity in the interpre- 
attion of the law in the matter of a promissory note is not per- 
missible, and that if parties do not make it clear on the face of 
the note that the executant signing it is binding not himself but 
some one else, they must themselves take the consequences. 


In the present case I am unable to-hold that the mere des- 
cription of the executant as guardian and junior paternal uncle 
is sufficient to indicate that the executant did not intend to 
bind his own estate. On the contrary the note goes on to 
say “I (that is, he who signs, Ramanatha Mudaliar) have 
received cash Rs. 750. I shall on demand....” and the des- 
cription of himself in the signature is not “guardian” but 

“kurnam”. I think it is clear that he executed the note in his 
own personal capacity and that it does not bind and was not 
intended to bind the minor’s estate. 

The respondent calls in aid a decision in Krishna Aiyar v. 
| Krishnaswami Atyar (1) but that clearly has no application 
to the present case, since the present case is not one where the 
Ist defendant by his personal law is liable in respect of the 
debt incurred by the 2nd defendant. The decision in Krishna 
Chettiar v. Nagamani Ammal (2) is in point. It proceeded on 
the footing that the language of S. 28 of the Negotiable 
Instruments Act cannot by analogy be applied to a case of 
guardian. But the correctness of this decision was questioned 
in Ammalu Ammal v. Namagiri Ammal (3) as noted by the 
late Chief Justice in Palentappa Chettiar v. Shanmugam: 
Chettiar (4). <A case of this High Court reported in Rama- 
swann Mudaliar v. Muthuswami Aiyar (5) is an exact paral- 
lel as is the case in Subbarayudu v. Subbanna (6). “So also 
the case reported in Subbanna v. Subbarayudu (7), where the 
law on the subject is treated at length. I respectfully agree 
with the observations in that case. On the face of this note 


1. (190) I L R 23M 597 at p 606. 2. (1915) IL R 39 M 915. 
3, (1917) 33 M L J 631. 4. (1918) IL R 41 M 815 : 35M L J90 
5. (1915) 30 I C 481. . 6. (1924) 47°% L J 765. 


7. (1925) 50 M L J 125. 


-1 
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it is clear to me that 2nd defendant has not unequivocally indi- 
cated that he is not personally liable. The necessity for such 
a clear, unequivocal indication is laid down by a Bench. of 


three Judges in Konets Naicker v. Gopala Atyar (8). 


It has been urged by the respondent that this contention 
of the appellant is a new point not urged until now and that, if 
the Court allows it, he ought to be given an opportunity tù 
amend his plaint so as to hold the 1st defendant liable on the 
original debt since in the original plaint he has sued only on 
the promissory note. But I think the point was clearly 
raised in the only issue, framed: 

“From which of the defendants is the ene entitled to recover the 
suit amount” P i 

The frame of the note itself threw on the plaintiff the 
burden of showing that the 2nd defendant had unequtvocally 
excluded his personal liability, if he wanted to prove, as from 
his plaint it is perfectly clear that he did want to prove, that 
the person liable was the 1st defendant. I can see no reason 
for allowing the amendment at this late stage. On the 
frame of the note I am clear that the plaintiff was content to 
have this-debt satisfied by the 2nd defendant’s personal pro- - 
mise and he cannot now be allowed to put forward a claim 
against the 1st defendant’s estate which he abandoned when 
he took the note, and which will, if now put forward by a se- 
parate suit, be barred by time. 

I refuse to interfere and dismiss this appeal with costs of 
Ist defendant. 


A. S. V. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMESAM AND MR. JUSTICE 
CORNISH. 
C. K. Subramania Mudaliar 
y. 
The Chairman, Municipal Council, 
Coimbatore and another . Respondents* (Defenlants) 
Madras District Municipalities Act, S 9, Cl 1—A pplicability of - 
WWards— “If from uny cause no councilor ts elected at an eer elec- 
tion”—M canmg 
In anticipation of a vacancy to occur in a Municipal Council the chai,- 
man fixed certain dates for receiving nominations, for the serutiny of the 
4S. A. No. 1916 ef 1926 i8th July, 1927. 
8. (1913) IL R 38M 482 : 25 ML J 425. 


Appellant® (Plaintiff) 
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nominations, and for the taking of the poll. Owing to a mistake commit- 
ted by the chairman, he dropped these proceedings, and started fresh pro- 
ceedings for election. He fixed the 23rd September for receiving nomi- 
nations and the 4th of October for polling. On the Ist of October, the 
plaintiff, the then sitting member, declared his willingness to serve, but the 
chairman, refusing to accept this as one which the member was entitled to 
make at that siage, started fresh election proceedings calling for nomina- 
tions. , 

Held, that S. 9, C1. (1) of the District Municipalities Act, was in- 
applicable to such a case and that the plaintiff did not continue as a valid 
member under the Act. 


S. 9, C. 1 of the Act applies only to cases where a valid election has 
been held under the previous section. It does not apply to all cases where 
elections have been ee mea but on account of ‘various irregularities 
-no Councillor was elected. 


Seconl Appeal against the oo of the District Court of 
Coimbatore in Civil Appeal No. 288 of 1926, preferred against 
the decree of the Court of the District Munsif of Coimbatore 
in O. S. No. 1911 of 1926. 


Dr. S. Swaminathan and K. Destkachariar for appellant. 


T. M. Krishnaswams Atyar and K. Sankara Menon for 
respondents. 

The Court delivered the following 

JUDGMENT :—The facts of this case may be shortly stated 
as follows. In anticipation of a vacancy to occur in the Munici- 
pal Council of the Coimbatore Municipality, the Chairman ori- 
ginally fixed the 29th of August for receiving nominations, the 
Ist September for the scrutiny of the nominations and the 9th 
September for the taking of the poll. Two candidates sent 
letters to the Chairman purporting to withdraw their ‘candida- 
ture on the 7th September. Under R. 6 of the rules made by 
the Local Government these letters do not amount to proper 
withdrawals. On the 8th September the Chairman erroneously 
regarding the letters as proper withdrawals made a declaration 
that no poll was necessary. He apparently detected his mis- 
_ take, dropped the proceedings and started fresh proceedings 
for election. He fixed the 23rd September for receiving nomi- 
nations and the 4th October for polling. On the 1st October, 
the then sitting member declared his willingness to serve, but the 
Chairman, refusing to accept this as one which the member was 
entitled to make at that stage, started fresh election proceedings 
calling for nominations on the 8th October. On the 4th Octo- 
ber this plaint was filed for a declaration that the plaintiff con- 


tinued as a valid member under the Act. Both the lower 
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Subremania Courts have decided against the plaintiff and he files this Second 
eee Appeal. | 
Charna The point to be decided turns on the meaning to be given 
Municipal to S. 9, clause 1 of the Act, which runs as follows:— i 


Council, 
Coimbatore, “If from any cause no councillor is\elected at an ordinary election 


held under the previous section the retring coundillor shall, if willing to 
serve, be deemed to have been re-elected”. 

Dr. Swaminathan, the learned counsel for the plaintiff, 
argues that we ought to hold that an election has been held 
under the preceeding section but that it ended in no councillor 
being elected. He lays stress on the words ‘if from any cause 
no councillor is elected’ for his contention that the section covers 
all cases where elections have been contemplated but on account 
of various irregularities committed by the chairman or by others 
no councillor was elected. We are unable to agree with this 
contention. The section seems to apply only to cases where a 
valid election has been held under the previous section. The 
scheme of the Act shows that an election begins by the chairman 
fixing certain dates and ends with the date on which the polling 
is fixed. If serious irregularities going te the root of the pro- 
ceedings happen in the course of such election, it may be that the 
election must be considered void, and in such cases it cannot be 
said that an election has been held within the meaning of section 
9 (1). In the present case the existing member was anxious 
to declare his intention to continue as a member on the Ist 
October, that is, three days before the date fixed for the polling. 
One must wait until the lapse of that day to be able to say that 
an election has been held. Where one does not wait until that 
day it cannot be said that an election has been held. The re- 
sult is nobody is in a position to state on the 1st October that a 
valid election has been held and that no councillor has been efect- 
ed. It is not necessary for us to consider the remarks made 
by the learned District Judge on the language of S. 9. = It is 
enough to say that we do not think that the words ‘an ordinary 
election held under the previous section’ are redundant. There 
may be cases where an election may be properly held without 


te. ° any councillor being elected. A simple case is where all the 
ms voters for some reason or other do not go to the polling station 
o to exercise their franchise. Other cases may be conceived. 


We agree with the conclusion arrived at by the learned. Judge 
in considering that this is not a case to which S. 9 applies. 

- The Sesopd Appeal fails and is dismissed with costs. 
eA OV, Appeal dismissed. 
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[PRIVY COUNCIL]. 


[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT :—LORD SINHA, Lorp BLANESBURGH AND SiR 
JoHN WALLIS. 


The Delhi Cloth and General Mills Company, 
Petstioners* 


Ltd. 
v. ; 
The Income-tax Commissioner, Delhi, and 
another l Respondents 


Indian Income-tay Act, XI of 1922 (as ainended by Act XXIV of 1926), 
Ss 66, 66-4—Crul Procedure Code, 1908, Ss 109, 110—Appeal io Privy 
Council—Retrospective operation of statute conferring right of appeal 


"Prior to the enactment of S. 66-A by the Indian Income-tax (Amend- 
ment) Act, XXIV of 1926, there was no statutory right of appeal at all to 
His Majesty in Council from orders of a High Court in India made upen 
references under S. 66 of the Indian Income-tax Act, XI of 1922. Ss. 109 
aud 110 of the Code of Civil Procedure, 1908, did not confer a right of 
appeal fram such orders. Tata Iron and Steel Co Lid v. Chief Revenue 
Authority of Bombay, (1923) L R 50 I A 212 . 45 M L J 295 (P C), 


relied on. 


S. 66-A of the Indian Income-tax Act (inserted by the Amending Act, 
XXIV of 1926) confers a mght of appeal to His Majesty in Council from 
the judgment of a High Court delivered on a reference made under 5. & 
of the Act. -But the appeal thereby given is, by the express terms of sub- 
section (2) of S. 66-A, confined to a case which the High Court certifies ‘to 
be a fit one for appeal to His Majesty in Council’ “These words are 
textually the same as the concluding words of sub-section (c) of S. 109 of 
the Code of Civil Procedure, and, coupled with the carefully limited referen- 
tial words io the Code of Civil Procedure in sub-section (3) of S. GA, 
suffice, in their Lordships’ judgment, to exclude from any right of appeal 
cases which fall within the requirements of S. 110 of the Code, and are 
operative to confine that right to cases which are certified to be other- 
wise fit for appeal to His Majesty in Council”. In other words, notwith- 
standing the reference to the Code of Civil Procedure in sub-section (3) 
of S. 66-A, the statutory right of appeal conferred by the latter section 
is confined to the cases described in sub-section (2) (of S. 66-A) and is, 
consequently, conditional on compliance with the requirements of that sub- 
section. 

“While provisions of a statute dealing merely with matters of pro- 
cedure may properly, unless that construction be textually inadmissible. 
have retrospective effect attributed to them, provisions which touch a right 
in existence at the passing of the statute are not to be applied retrospec- 
tively in the absence of express enactment or necessary intendment. 
Their lordships can have no doubt that provisions which, if applied ret- 
rospectively, would deprive of their existing finality order& which, when 


“*Petition for special leave. 26th July, 1927, i 
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the statute came into force, were final (t¢.,-unappealable), “are provisions 
which touch existing rights”, and such provisions are not, therefore, to Le 
construed retrospectively. Colonial Sugar Refining Company v. Irving 
(1905 A. C. 369) referred to and applied. 

Applying the principles enunciated above, the Judicial Committee 
held that S. 66-A, added by the Indian Income-tax (Amendment) Act, 
XXIV of 1926, which came into force on the Ist April, 1926, and confer- 
red for the first time 2 right of appeal to His Majesty in Council, had no 
retrospective operation; and accordingly, there was (under that section) 
no appeal at all from an order of the High Court made before, and there- 
fore final at the date, when the section came into force. 


Petitions for special leave to appeal to His Majesty in 
Council from the orders of the High Court, Lahore, dated the 
6th and 12th January, 1926, passed on references made under 
S. 66 of the Indian Income-tax Act, XI of 1922. 

_ The petitioners, in the first instance, applied, to the High 
Court, Lahore, for leave to appeal to His Majesty the King in 
Council from the aforesaid orders, and, on leave being refused 
by the High Court (Broadway and Zafar Ali, JJ.), the present 
petitions for special leave were preferred to His Majesty in 
Council. z 

The facts appear sufficiently from the judgment of the 
Judicail Committee, and also in the- report of the case in the 
Court below; see Delhi Cloth and General Mills Co. v. The 
Commissioner of Income-tax (1). 

For facility of reference, S. 66-A of the Indian Income- 
tax Act, as inserted by the Amending Act, XXIV of 1926, is 
set out below in extenso:— 

66-A (References to be heard by Benches of High Courts, and 
appeal to lie in certain cases to Privy Council). (1) When any case 
has been referred to the High Court under S. 66, it shall be heard by a 
Bench of not less than two Judges of the High Court, and in respert of 
such case the provisions of S. 98 of the Code of Civil Procedure, 1908, 
shall, so far as may be, apply notwithstanding anything contained in the 
Letters Patent of any High Court established by Letters Patent or in any 
other law for the time being in force. 

(2) An appeal shall lie to His Majesty in Council from any judg- 
ment of the High Court delivered on a reference made under S. 66 in any 
case which the High Court certifies to be a fit one for appeal to His Afa- 
jesty in Cotncil. 

(3) The provisions of the Code of Civil Procedure, 1908, relating to 
appeals to His Majesty in Council, shall, so far as may be, apply in the 
case of appeals under this section in like manner as they apply in the case 
of appeals from decrees of a High Court: 

Provided that nothing in this sub-section shall be deemed to affect the 
Provisions of ‘suB-section (5) or sub-section (7) of section 66: 


I. (1926) I L R 8 Lah. 269, ‘ 
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Provided, further, that the High Court may, on petition made for the 
execution of the order of His Majesty in Council in respect of any costs 
awarded thereby, transfer the order for execution to any Court subordi- 
nate to the High Court. 


(4) Where the judgment of the High Court is varied or reversed 
in appeal under this section, effect shall be given to the order of His 
Majesty in Council in the manner provided in sub-sections (5) and (7) of 
S. 66 in the case of a judgment of the High Court. 

(5) Nothing in this section shall be deemed 

(a) to bar the full ahd unqualified exercise of His Majesty's plea- 
sure in receiving or rejecting appeals to His Majesty in Council, or other- 
wise howsoever, or (b) to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the time being in force, for the 
presentation of appeals to His Majesty in Council, or their conduct be- 
fore the said Judicial Committee. 

Lowndes K. C. and Raskes for petitioners. 

Dunne K. C. and K. Browne for respondents. 


Their Lordships’ Judgment was delivered by 


-Lord BLANESBURGH :—These petitions are each of them 
for special leave to appeal from ‘orders made by the High Court 
of Judicature at Lahore on references to that Court under Sec- 
tion 66 (2) of the Indian Income-tax Act, 1922. In each case 
the sum in dispute exceeds Rs. 10,000. In each the order in 
question was made before the Ist April, 1926—that in the first 
of the two cases being of date the 12th January, 1926, and that 
in the second having been made on the 6th January, 1926. 
In each case, also the High Court refused to certify that the 
case was a fit one for appeal to His Majesty in Council. With 
these facts for its foundation, an interesting argument was 
addressed to the Board upon the nature of the statutory appeal 
in such cases as these, and upon the question whether in the 
„present instances there is any such appeal at all. 


The learned Judges of the High Court were of opinion that 
the -petitioners had a right of appeal to His Majesty in Council 
provided they could,in effect, bring their cases within the require- 
ments of S. 109 (c) of the Code of Civil Procedure, but not 


otherwise. They dealt with the applications for certificates on, 


that footing, and they dismissed them. ~ Hence the present 
petitions. 

At the hearing before the Board, the view of the High 
Court was resolutely challenged by the petitioners. It sufficed, 
it was contended, that the cases should fall within the require- 
ments of S. 110 of the Code: the petitioners’ right of appeal 
was in no way conditional on compliance with the requirements 
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of S. 109 (c). The respondents, on the other hand, support- 
ed, as applied to the general case, the view of the High Court, 
but contended that, for the petitioners here, there was, for rea- 
sons which will appear in the sequel, no statutory right of appeal 
at all. 


These rival contentions raise questions of great general 
importance. It has seemed to their Lordships to be convenient 
that they should definitely pronounce upon them. . 


The legislative history of the subject is a short one. No 
express provision for appeals to His Majesty in Council from 
orders of a High Court in India made upon references either 
under Section 51 of the Indian Income-tax Act, 1918, or under 
Section 66 of the Act of 1922, is to be found in either statute. 
but until the case of Radhakrishna Atyar v. Sundaraswamttar* 
(2) was.decided by the Board, it was apparently generally sup- 
posed in India that appeals from such orders were regulated by 
Ss. 109 and 110 of the Code of Civil Procedure, to which 
reference has already been made. The effect of the judgment 
in the case cited was, however, definitely to lay it down that 
from these orders-there was, in fact, no statutory right of 
appeal at all. And such was the position until the Ist April, 
1926, when the Indian Income-tax (Amendment) Act, 1926, 
came into force, by S. 8 of which it is provided that imme- 
diately after Section 66 of the Indian Income-tax Act, 1922. 
a section should be inserted, of which it is convenient to trans- 
cribe the first three subsections :— 


“6-A. (1) When any case has been referred to the Tigh Court 
under S. 66, it shall be heard by a Bench of not less than two Judges of 
the High Court, and in respect of such case the provisions of S. 98 of the 
Code of Civil Procedure, 1908, shall, so far as may be, apply notwithstand- 
ing anything contained in the Letters Patent of any High Court established 
hy Letters Patent or in any other law for he time being in force. 

“(2) An appeal shall lie to His Majesty in Council from any judg- 
ment of the High Court delivered on a reference made under S. 66 in any 
case which the High Court certifies to be a fit one for appeal to His Matesty 
in Council. 


s “(3) The provisions of the Code of Civil Proedure, 1908, relating to 


appeals to His Majesty in Council shall, so far as may be, apply in the case 
of appeals under this section in like manner as they apply in the case of 
appeals from decrees of a High Court.” i 





*This citation 1s a clerical error. The reference is to Tata Iron and 
Steel Co, Ltd. v. Chief Revenue Authority of Bombay, (1923) L R 501A 
212 a IL R47 B78 . 45 ML J 205 (P C).-K. J. R. 

2. (1922) LR 491A 211 : 43 ML J 323 (PC) 


~ 
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It is upon these sub-sections that the question now under 
discussion depends, and as to them it will be noticed that the 
appeal thereby given is by sub-section 2 confined to a case which 
the High Court certifes “to be a fit one for appeal to His 
Majesty in Council.” These words are textually the same as 
the concluding words of sub-section (c) of S 109 of the 
Code of Civil Procedure, and, coupled with the carefully limit- 
ed referential words to the Code of Civil Procedure in sub- 
section 3, suffice, in their Lordships’ judgment, to exclude from 
any right of appeal cases which fall within the requiiements of 
- Section 110 of the Code, and are operative to confine that 1ight 
to cases which are certified to be otherwise fit for appeal to His 
Majesty in Council. It was conceded in argument that if 
sub-section 2 of the section had stood alone, it would be dift- 
cult to escape from the construction of it which has just been 
indicated. It was contended, however, that the reference to 
tLe Code in sub-section 3 was made in terms sufficiently com- 
prehensive to include within the class of appealable cases all 
that are defined in the provisions incorporated by reference. 
Their Lordships cannot agree with this contention. The 
words of qualification, “so far as may be,” in sub-section 3 
are, in their yudgment, apt to confine the statutory right of 
appeal io the cases described in sub-section 2. To this ex- 
tent, therefore, their Lordships are in agreement with the 
High Court. 

But a further point remains. Is there under this section 
` any appeal at all from an order of the High Court made before 
the Act of 1926 came into force? 

The principle which their Lordships must apply ın dealing 
with this matter has been authoritatively enunciated by the 
Board in the Colonial Sugar Refining Company, v. Irving (3). 
where it is in effect laid down that, while provisions of a statute 
dealing merely with matters of proceedure may properly, unless 
that construction be textually inadmissible, have _ restros- 
pective effect attributed to them, provisions which touch- a 
Tight in existence at the passing of the statute are not to be 
applied retrospectively in the absence of express enactment or 
necessary intendment. Their Lordships can have no doubt 
that provisions which, if applied restrospectively, would deprive 
of their existing finality orders which, when the statute came 
into force, were final, are provisions which touch existing 
rights. Accordingly, if the section now in question is to apply 
"3 LR (1905) A. CO ao o a 
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to orders final at the date when it came into force, it must be 
clearly so provided. Their Lordships cannot find in the sec- 
tion even an indication to that effect. On the contrary, they 
think there is a clear suggestion that a judgment of the High 
Court referred to in sub-seection 2 is one which under sub-sec- 
tion 1 has been pronounced by “not less than two Judges of 
the High Court,” a condition which was not itself operative 
until the entire section came into force. 

In their Lordships’ judgment therefore, the petitioners in 
these cases have no statutory right of appeal to His Majesty 
in Council. Only by an exercise of the Prerogative is either 
appeal admissible. 

Both petitions their Lordships have, from this point of 
view, carefully considered. . They have not forgotten that the 
circumstances are somewhat special : that the right of appeal 
introduced by the Act of 1926 is very probably’ conceded in 
order to rectify an omission inadvertently made from previous 
legislation, and is not one thought of for the first time. Even 
so, however, their Lordships are unable to find in the circum- 
stances of either case sufficient ground for any exercise of the 
Prerogative in favour of the petitioners. 

Their Lordships will accordingly humbly advise His Ma- 
jesty that both petitions should be dismissed and with costs. 


Solicitors for petitioners : T. L. Wilson & Co. 
Solicitors for respondents : Solicitor, India Office. 
Ky Je R: ; Spectal leave refused. 





[FULL BENCH. ] 
IN THE HICH COURT OF JUDICATURE AT MADRAS. 
_ Present ‘:—Str Wrrtiam PHLIPS, Kr., Officiating 
Chief ~ Justice, Mp. Justice Brastey AND Me. 
JUSTICE ANANTAKRISHNA ATYAR. 
A. Narayanan Nambudiri, Karnavan and 
Manager of Ettasseri Munnot Mangalath 


Ilom ...  Appellant* (1st Respt.) 

v. 
Puthisseri Theva Amma and others ... Respondents (Peti- 
Honers and 2nd Respt.). 


Civil Procedure Code, S. 47 & O 21, R. 58—Applicabluy—Malabar tar- 
wad—Karnavan of—Decree in representative capacity agamsi—Attachmenr 
AS Aa i ee a Sa Si er TPE lo a 


"*A A A O No. 132 of 1925. Ist September 1927. 
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of iavausin properites of some members of tarwad in erection of—Objec- 
hon lu, by those members—Procedure—Claim under O 21, R S&8—Main- 
tainabildy—Claimants not eo nomine parites io decree or suit. 

Ileld by the Full Bench that the decision ın Marivuttil Maths Amma v. 
Pathram Kaaimnot Cherwkot, (1906) I L R 30 Mad. 215 . 17 ML J 377, in 
so iar as it laid down that members of a Malabar tarwad objerting to the 
attachment of certain properties, in execution of a decree obtained against 
the karnavan of the tarwad ın his representative capacity, on the ground that 
the said properties belonged not to the tarwad but to a separate tavazhi to 
which the claimants belonged, must proceed under S. 244, and not under 
9. 278, of the Civil Procedure Code of 1882, was incorrect, and that the 
decision Kamal Kutt: v. Ibrayi in (1901) I L R 24 Mad. 658 was also 
incorrect. a - 

Per The Oficiatmg Chief Justice —Where a person is an actual party 
to a suit, bis rights in any other capacity must be deemed to be rights of 
a party to the suit, and he must, consequently, come unter S. 47 of the Civil 
Procedure Code of 1908; but where he is not an actual party, but is merely 
a constructive party represented by another, he can only be deemed to be 
a party or representative of a party in the capacity in respect of which he 
was so represented. In any other capacity, more especially when such 
capacity is adverse to the person who represented him, he can ın no senso 
be deemed to be a party to the decree or representative of a party. 

Per Anantakrishna Atyar, J. :—Claims that might be put forward in 
the course of execution of a decree obtained against only the karnayan of 


a Malabar tarwad in his representative Capacity by members of the tarwad - 


torming a  tavazhi should not be dealt with as put 
lorward by persons who are parties to the suit. Le ; 

Appeal against the order of the Court òf the Subordinate 
Judge of Tellicherry, dated 17th July, 1925, in A. S. No. 174 
of 1925 (A. S. No. 28 of 1924, District Court), preferre/l 


against the order of the Court of the District Munsif of Qui- 


landi, dated 10th November, 1923, in R. M. P. No. 1667 of 
1923 in O. S. No..345 of 1912. 

K. Krishna menon for appellant. 

K. P. Ramakrishna Atyar-for respondents Nos. 1 and 2. 

The Court (Devadoss and Madhavan Nair, JJ.) delivered’ 
the following 

JUDGMENT :—Devadoss, J.—The only point for considera- 
tion in this appeal is whether an appeal lay to the lower appellate 
court from the order of the District Munsif on a petition 
filed under O. 21, R. 58, and S. 47, Civil Procedure Code. A 
decree was obtained in O. S. No. 345 of 1912 by one 
Narayanan Nambudri against Krishnan Nair and his brother 
Ramunni Nair for Rs. 344. Krishnan Nair was made liable 
as karnavan of the tarwad in addition to his ‘personal liability. 
In execution of that decree certain moveables belonging to the 
tarwad were attached. The junior members objectéd to the 
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attachment on the ground that the tarwad was not bound by the 
decree. They failed in their petition and 22 junior members 
brought O. S. No. 38 of 1920 to set aside the decree so far as 
the tarwad was concerned and they succeeded in the suit with 
the result that Krishnan Nair and Ramunni Nair were made 
personally lable for the decree amount. The decree-holder 
attached some of the properties of the tavazhi and the sister of 
Krishnan Nair and Ramunni Nair objected to the attachment 
on the ground that the properties belonged to the putravakasam 
tavazhi and that the judginent-debtors had no exclusive interest 
over it. This petition was presented under O 21, R. 58, and 
S. 47, Civil Procedure Code. The District Munsif dismissed 
that petition; ọn appeal to the lower appellate court, it was 
contended that no appeal lay as the members of the tavazhi 
were not parties to the suit. But the Subordinate Judge over- 
ruled that objection and on the merits allowed the appeal. 

Narayanan Nambudiri, the decree-holder, has filed this Civil 
Miscellaneous Appeal. The contention of Mr. Krishna Menon 
for the appellant is that the appeal to the lower appellate court 
was incompetent as the petitioners who objected to the attach- 
ment were not parties to the decree or their legal representatives. 

To O. S, No. 345 of 1912 Krishnan Nair and Ramumni 
Nair were parties as well as the tarwad of which Krishnan 
Nair .was the karnavan. The objection now put -ferward -is 
that the property under attachment dees not belong toythy,tar- 
wad but is the property of the tavazhi which was not represent- 
cd in the suit. The Subordinate Judge in paragraph Jof his 
judgment says : 

“No doubt the property ıs now claimed as belonging to a _ tavarhi 
within the common tarwad, but on the same principle the tavazhi must also 
be considered to have been a constructive party.” 

The argument of the Subordinate Judge amounts to this: 
that if a tarwad is sued by making the karnavan a party or all 
the members of the tarwad parties. the tavazhis of which the | 
tarwad is composed must necessarily be considered to be par- 
ties to the suit. This view is against the theory that a tavazhi 
is a distinct entity, so far as the holding of property is concerned, 
from the tarwad, and, though, according to the 
peculiar. system of Malabar law, members of a 
tavazhi may forma tarwad, yet each tavazhi is 
entitled to own property separately and a tarwad cannot 
utilize the properties of the tavazhi for its purposes. In other 


words the tarwad and the tavazhi are two distinct entities or 
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bodies for the purpose of owning property. The tavazhi pro pte a 
perty cannot benefit the members of the tarwad as a whole Narayanan 
though the tavazhi members are entitled to get a share cf the EEN ? 
income of the tarwad property. This distinction unfortunate- > Ta . 
ly has not been given effect to in some of the decisions quoted l 

at the bar. Even though all the members of a tarwad are 
made parties to a suit eo nomine, yet, if the suit is only against 
a tarwad, it would not be right to say that the tavazhi also was 
represented in the suit merely because the members Of the tava- 
zhi were made parties in their capacity as members of the tar- 
wad. If a person occupies two distinct positions or fills two 
different offices, his being sued in his capacity as representing 
one body cannot be held as his being sued in another capacity 
representing another body which was not sued. Suppose A 
and B are the trustees of a certain trust; suppose they also hap- 
pen to be the trustees of another trust. Ifa suitis ‘hrought 
against them in respect of one trust, would it be right to say that 
they being the trustees of the second trust it must be held that 
the second trust was a party to the suit in order to attract the 
provisions of S. 47 of the Code of Civil Procedure. When 
the karnavan of a tarwad is sued as karnavan, I think, it would 
not only be doing violence to language but it would be against 
all principles of construction of pleadings to hold that he is aiso 
sued”as representing the tavazhi. Where he is sued as repre- 
sentit#the tarwad and the tavazhi, it maybe said that he must 
be takén to represent both in the suit. But where the suit is 
confiriéd to some relief against the tarwad only, I think it would 
be opposed to all principles of justice to hold that he must be 
taken to have represented the tavazhi. It ïs riot the name of 
the person that is of importance but the substance and the nature 
of the suit. With these observations I proceed to consider the 
cases relied on by both the parties. 

Mr. Krishna Menon relies upon a recent deicsion of this 
Court reported in Peettkaytlakath Mammad Haji v. Alam Ibran 
Haji (1).The facts in that case were: obtained a decree against 
the anandravan of a Malabar tarwad and in execution thereof 
attached certain immovable properties in possession of the judg- z 
ment-debtor. He died, but on his’ death, the karnavan of the o 
tarwad was brought on the record’as his legal representative. 
He set up the claim of the tarwad to the property, and contend- ~ 
ed-that the judgment-debtor had no partible interest in the pro- 
perty and it was not attachable. The District Mansif dismiss- = = 


ee 
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ed the petition and on appeal by the karnavan the appellate 
court set aside the attachment. Against that order a revision 
petition was filed in the High Court. The question was raised 
whether an appeal lay to the lower appellate court. | Justice 
Abdur Rahim and Justice Spencer held that no appeal lay to the 
lower appellate court and that the point was covered by- the 
Full Bench case in Ramanathan Chettiar v Levvat Morakayar 
(2) and:a decision of the Calcutta High Court in Kariic 
Chendra Ghose v. Ashutosh Dhara (3). They observe at 
page 394 : 

“The claim that he put forward in respect of ihe property was that 
it belonyed not to the judgment-debtor, but to the tarwad. There seems 
to us no distinction in principle between this case and the case in which the 
person who was a party to the suit or was brought on record as a repre- 
sentative of the judgment-debtor claimed’ the property as the trustee for 
certain other persons or as Shebait of a temple” 

This decision in Peetikayilakath Mammad Haji v. Alam 
Ibran Haji (1) was followed by Sadasiva Aiyar and Phillips, 
JJ., in Second Appeal No. 1 of 1916. The opening lines of 
(hat judgment make the point clear:— 7 

“The plaintiffs’ Thiyya Makkethayam Tarwad was not impleaded as 
the legal representative of the judgment-debtor Ramutty in the proceedings 
in execution in the former suit. Five of the present plaintiffs were im- 
pleaded as such legal representatives in their individual capacity as sons 
and therefore heirs of Ramutty to his self-acquired and separate properties 
The plaintiffs therefore as representing the tarwad were not bound to make 
an application under S. 47 of the Code of Civil Procedure for redelivery of 
the property which belonged to the tarwad and which the decree-holder- 
purchaser wrongfully took possession of in execution, though it was neither 
attached nor sold in execution They (plaintiffs) as representing the tar- 
wad (a third party) were entitled to bring a separate suit to recove1 posses- 
sion of-the property so wrongfully taken possession of by the decree- 
holder-purchaser | Ramanathan Chettiar v Levuai Marakayar (2)].” 

The law has been clearly laid down by Abdur Rahim and Spencer, JJ., 
in Peetikaytlakath Mammad Haji v. Alam Ibran Haji (1) and, though one 
sentence in that judgment about Kertyali v Mayan (4) may be inaccurate 
as pointed out in Kelu Aahan v. Parasu Pattar (5), the reasoning in that 
decision seems to us to be unimpeachable. Following Ramanathan 
Chettiar v. Levvai Marakayar (2) and Peettkaydakath Mammad Haj v 
Alam Ibran Hafi (1), we hold that a separate suit can be brought hy the 
plaintiffs’ tarwad as it is not the legal representative of Ramutty ” 

This clearly shows that, where the  tarwad 
is not brought in as the legal representative of a deceased 


judgment-debtor, and if any of its property is attached, it can 


1, (1915) 31 I C393. 2, (1899) 1L R23 M 195: 10MLJ 64 (FB). 
3, (1911) 1 È R 39 C 208 (F B) 4. (1883) IL R7 M 255. 
5. (1916) 5 L W 158. 
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apply under O. 21, R. 58, as it is not a party either to the suit 
or the execution proceedings. 

The facts in Ramanathan Chettiar v. Levvai Marakayar. (2) 
were : a decree-holder having attached certain property in the 
course of execution, two of the defendants in the suit in which 
the decree was passed presented a petition that, the property may 
be released from the attachment on the ground that it had been 
set. apart for charitable purposes and that it was held by the 
defendants as trustees. The Subordinate Judge upheld the 
trust and ordered the properties to be released from the attach- 
ment. The plaintiff then appealed to the High Court and a 
preliminary objection was taken to the appeal on the ground 
that no appeal lay against the order of the Subordinate Judge - 
The point was referred to a Full Bench and it held that the claim 
fell under S.278 and not under S.244 of the Code of Civil Proce- 
dure and that no appeal lay against an order passed by the Court 
executing the decree. It was further held that the claims of 
third parties whether put forward by themselves or by a party to 
the suit must be dealt with under Ss. 278 to 283 and not under 
S. 244. Mr. Justice O’Farrell, who delivered the leading 
judgment in that case, observe at page 200: 

“I think, however, that there can be no doubt that the palaut oí 
authority is in favour of the view that the claims of third parties, whe- 
ther put forward by themselves or by a party to the suit, must be dealt with 
under Ss, 278 to 283 and not under S. 244.” 

He further observes 

“the Court should look to the substance of the objection, and not to 
the accident that it is put forward by 4 rather than by B If it is in 
substance, an objection that falls under 5. 278, it should be a with 
under that section” 
and he observes that this view is in accordance with a nibs of 
cases cited by him. This decision is right in principle if I may 
say so. If A is sued in his individual capacity, property ` of 
which he is only a trustee cannot be attached and brought to sale 
in execution of a personal decree against him,and,if such proper- 
ty is attached, the proper course is for him to applv under O. 21, 
R. 58 of the present Code corresponding to S. 278 of-old Code. 
The mere fact that a person is a party to a suit in his personal 


capacity does not make the trust of which he is a trustee a 


party to the suit. The question is complicated by the peculiar 
system obtaining in Malabar under which the favazhis which 
compose a tarwad are distinct legal entities from the tarwad 
itself so far as the ownership of property is concerned. | All 
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the members of the tarwad are entitled to be maintained out of 
the income of the property of the tarwad. Even though some 
of the members may be members of a tavazhi which is rich, yet 
they as members of the tarwad are entitled to receive mainte- 
nance from the tarwad, so that the tarwad and the tavazhi can- 
not be said to be one and the same judicial person, and, when a 
tarwad is sued as such either by making the karnavan or all the 
members of the tarwad parties, the suit is not one against any 
or all the tavazhis composing the tarwad. l 

Mr. Ramakrishna Aiyar for the respondent very strongly 
relies upon Marwithil Mathu Amma v. Pathram. Kunnot 
Cherukot (6) as supporting his contention that an appeal in 
this case lay to the lower appellate court. The facts in that 
case were: A decree was obtained against the karnavan of a tar- 
wad. In execution of that decree certain properties were 
attached and some of the members of the tarwad put in a peti- 
tion for release of the properties attached on the ground that 
the properties belonged not to the common tarwad but to their 
own tavazhi. The petition was rejected. On appeal the 
Subordinate Judge of South Malabar held that no appeal lay 
to his Court. The expression District Court in the report is 
obviously a mistake for Sub-Court. A Civil Miscellaneous 
Appeal.was presented to the High Court against the order of 
the Sub-Court. A bench of this Court consisting of Justice 
Benson and Justice Wallis held that an appeal lay. Benson, J.., 
observed: 

“Not only defendants 2 to 6 but also all the members of the tavazhi 
must be held to be bound by the decree against the tarwad and parties to 
the suit on the principle laid in Kamal Kutti v Ibrayt (D 
Wallis, J., observed: - 

“In this case a decree has been given against the karnavan as repre- 
senting the members of the whole tarwad. In accordance with the decision 
in Kamal Kutti v. Ibrayi (7) all the members of the tarwad must be taken 
to be parties to the suit for the purpose of execution proceedings, and, if 
parties, they must proceed under S. 244 and not under S. 278. The fact 
that they claimed the property, which has been attached, adversely to the 
other members of the tarwad, does noi make them any the less constructive 
parties to the decree.” 

He refers to Ramanathan Chettiar v. Levvat Marakayar (2) 
and says: 

“a defendant who objected to the attachment of property of which 
he was a trustee was allowed to proceed under S. 278, because he was 
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cluming as trustec on behalf of persons who were not parties to the suit 
aud similarly in Abdurrahman Kwtti Hafi v. Kunhammad Koya (8).” 


With very great respect to the learned Judges, I must 
observe that they did not keep before them the distinction þe- 
tween a tarwad and a tavazhi. The mere fact that the tarwad 
members are members of the tavazhi would not make the tava- 
zhi a party'to’a suit in which the tarwad alone is concerned. 
Though this decision may be distinguished from the present, 
on the facts, f ‘think the better course would be to canvass the 
correctness of this decision, for the learned Judges have ex- 
pressed themselves in such a wide language that it would not be 
right to go behind the plain meaning of their language by mak- 
ing reference to the facts of the case. If the principle of this 
decision is that when a tarwad is sued in the name of the kar- 
navan, the karnavan being the representative of all the anandra- 
vans, all the tavazhis which compose the tarwad must be con- 
sidered to be parties to the litigation. I am unable to accept any 
such proposition as correct. When there are two separate 
bodies which can hold properties independently of one another 
and whose interests may clash with one another, it cannot be 
said that one represents the other simply by reason that for 
some purposes the members composing the one happen to be 
members composing the other. If this decision had been con- 
sistently followed in a number of cases one should hesitate be 
fore questioning its correctness. Though the matter nas been 
fully argued and thought we gave every opportunity tu both the 
parties to refer to the cases'in which this decision has been 
followed, we have not been referred to any case in which the 
principle of this decision was given effect to. In Rangoon Pat- 
tar v. Lakshmi Netthiar (9), it was held that 

“an objection by a defendant that immovable property attached in 
execution of a decree is pot the private property of the judgmment-debtor 
but that of the tavazhi consisting of the defendant, the Judgment-delMor 
aud others is one falling within S. 244 of the Code of Civil Procedure and 
an appeal will lie from the order of the Court of First Instance.” ` 
The facts were: A decree was obtained against defendants 
l to 3. In execution of the decree, the properties in- dispute 
were attached. The 6th defendant objected to the aitachnient 
on the ground that the properties were not the private properties 
of defendants 2 and 3 but belonged to a tavazhi consisting of de- 
fendants 1 to9. The District Munsif rejected the claim. On 
appeal, the Subordinate Judge held that it was the property of 
_ the tavazhi and directed the raising of the attachment. From 
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the facts it is clear that the properties were gifted to the 2nd 
and 3rd defendants and the question was whether the gift was 
exclusively for the 2nd and 3rd defendants or for the tavazlu 
which they represented. Arnold White, Chief Justice, «aud 
Justice Bashyam Atyangar held that this point was covered by 
the Full Bench ruling in Ramaswami Sastrulu v. Kameswarant- 
ma (10). In this case, the question was whether it was the 
property of defendants 2 and 3 or the property which helonged 
to them as well as to the other members of the tavazhi, and it is 
distinguishable from the cases in Peehkaytlakath Mammad Haji 
v. Alam Ibran Haji (1) and Ramanathan Chettiar vy. Levvai, 
Marakayar (2). Where a person is sued and property belong- 
ing to him and some others is attached, a claim has to be made 
only under S. 47, for the property which is attached belongs to 
him though it belongs to others as well. But when he is sued 
in one capacity he cannot be said to be sued in all the capacities 
in which he could be sued. In other words when one institu- 
tion is used, it cannot be said that another institution of which 
the defendant. happened to be the manager or trustee is also sued. 

Kelu Achan v. Parasu Paitar (5) is relied upon by 
Mr. Ramakrishna Aiyar. In that case a decree was obtained 
against an anandravan of a Malabar tarwad. Certain pro- 
perties alleged to belong to him were attached after his death, 
and the karnavan of the tarwad was brought on the iccord a» 
the legal representative of the deceased anandravan. He con- 
tended that the attached properties had been appro- 
priated: towards a debt due from the anandravan. 
The Subordinate Judge held that the karnavan was 
not the legal representative of the anandravan and under 
the above circumstances rejected the tarwad’s petition. On 
appeal, the District Judge held that no appeal lay to Him as the 
matter arose in claim proceedings. The High Court held that 
an appeal lay. Ayling and Seshagiri Atyar, JJ., after referring 
to a number of cases, observed: 

- “Thus there has been a course of decisions in this Presidency wujch 
has recognized the correctness of the principle that where a person’s claim 
ig traceable to the samc capacity in which he is brought in as the legal re- 
prescntative, the executing Court should hear and determine the matter.” 
This observation is not against the principle of the decision 
in Ramanathan Chettiar v. Levvat Marakayar (2). The real 
f 1. (1915) 31 I C 393, 
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question is in what capacity was the defendant impleaded in the 
suit. If he was impleaded in the suit in one capacity, he cannot 
be held to have been impleaded in another Capacity so as to pre- 
vent him from putting forward the claim of the body which was 
not made a party to the suit. The decision in M eyyappa Chetty 
v. Chidambaram Chetty (11) has nothing to do with the present 
question. In C M. A. No. 143 of 1920 this point is not discussed 
Ayling and Venkatasubba Rao, JJ., observed: 

“It is specifically stated by the District Munsif in his ordcr on the 
claim petition that the case fell under S. 47, Civil Procedure Code, and we 
mist take it that his order was passed under that section. This being so, 
an appeal lies [vide Lakshmanan Chetty v. Ramanathan Chetty (12)]). 
No matter whether the petition should Properly have been treated ag 
one under O. 21, R. 58 or not.” ` 


In Second Appeal No. 647 of 1921 the karnavan of a tar- 
wad was made a defendant to a suit. The decree was finally 
passed exonerating the tavazhi properties altogether and the de- 
cree was only against the assets of one Raman Nair in the hands 
of the 3rd defendant as his legal representative. The learned 
Judge observed that 

“as the karnavan of the tavazhi was joined in the suit by the 1st 

defendant in his capacity as karnavan, I must hold that the other members 
of the tavaxhi are constructively parties to that suit and the plaintiff must 
also be treated as if he was a party and his remedy in putting forward the 
claim of the tavazl is by way of an application under S. 47 and not by a 
suit.” 
This case does not touch the present point. Where a per- 
son is a party to a suit, even though he may be exonerated, still 
for the purposes of S. 47 he is a party. This is clear from the 
Full Bench ruling in Sannamma v. Radhabhayi (13) and from 
the explanation to S. 47. 


The decision in Chowdry Wahed Ali v. Mussasmut 


Jumaee (14) is discussed in Ramanathan Chettiarv.Levvai Mara- ` 


kayar (2) and it is unnecessary to discuss it here. The case in 
V. T. Arunachellam Chetty v. Maung San Nowe (15) does not 
help the respondent. There it was held that where a person 
is brought on the record as a legal representative of the deceased 
judgment-debtor, the question, whether the property attached is 
2. (189) IL R23M 195 atp. 19 : 10 ML J 64 (F B). 
11. (1920) 39 M L J 603. 
12. (19%) I L R2 M127 : 14M L J 436, 
13. (1917) IL R 41 M 418 : 3 M LJ 17°(Ê B). ; 
14. (1872) 11 BL R 149 (P C). 15. (1924) IL R2R 168. i 
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part of the assets or his own property, is one arising under 
S. 47, Civil Procedure Code. In cases of persons who are 
brought in as legal representatives, they represent the deceased 
person, and any question as to what or what is not the property 
of the deceased is a question which naturally arises under S 47. 
If improperly the legal representative's separate property or 
private property is attached, he has to show that it is not part 
of the assets of the deceased. But that is different from saying 
that, where a person is brought in as the legal representative in 
possession of the assets of the deceased person, he cannot set up 
the right of a trust which had nothing to do with the deceased 
person. The question is not one of form but one of substance. 
S. 47 is clear. All questions arising between the parties to 
the suit in which the decree was passed or their representatives 
and relating to the execution, etc., shall be determined by the 
the Court executing the decree. It must be first a question 
arising between the parties to the suit or legal representatives 
and must relate to execution, etc. But, where property which is 
attached or which is sought to be proceeded against is not the 
the property of a party to the suit, I fail to see how an applica- 
tion in respect of it could come under S. 47. It can only come 
in under O. 21, R. 58. The decisions in Vengapayyan v. 
Karimpanakal Parvati (16) and Stverama Sasirial v. Soma- 
sundara Mudali (17) do not touch the present question. On 
the facts, in Siverama Sastrial v. Somasundara Mudah (17) 
it was held that S. 244, Civil Procedure Code, applied, for the 
person putting forward the claim put it forward on the ground 
that he stood in the shoes of the person who was the party to 
the suit in which the decree was passed. 

As the decision in Marivith] Mathu Aima v. Pathram 
Kunnot Cherukot (6) is opposed to the Full Bench ruling in 
Ramanathan Chethar v. Levvai Marakayar (2), we should 
follow the Full Bench ruling in preference to the ruling of a 
bench, but, as the matter is one of considerable importance and as 
it is likely to arise very often, I would refer the eae, ques- 
tion to the Full Bench :— 


“Is the decision in Marivütil Mathu Amma v. Pathran Kumot 
Cherukot (6) correct?’ 


Madhavan Nair, J —The Full Bench is requested to 
examine the correctness of the decision in Marivitt Mathu 


~ 
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Amma v. Pathram Kumot Cherukot (6). I do not object to this 
reference. But speaking for myself, I am quite content to 
stand by the decision in Marsutit] Mathu Amma v. Pathrain 
Kunnot Cherukot (6). The question is essentially one of 
procedure and if the procedure has been well understood and 
has been followed for a long number of years, I think it is not 
desirable to set about altering it even if it is not deemed to be 
correct according to the strict letter of the law. Neither party 
has been able to refer to cases which have reached this Court 
wherein this Court has expressly followéd Marivitul Mathu 
Amma v. Pathram Kunnot Cherukot (6) or refused to follow 
it. The paucity of the decisions would rather suggest that the 
procedure is wall understood; but however that may be, I am 
not satisfied that Marivitt Mathu Amma v. Pathram Kunnot 
Cherukot (6) requires re-consideration. 

The two decisions that are relied on as departing from the 
principle embodied in Manuittil Mathu Amma v. Pathram 
Kunnoi Cherukot (6) are (1) Peettkayilakath Mammad Haji 
v. Alam Ibran Haji (1) and (2) Second Appeal No. 1 of 1916. 
The facts in Peettkaylakath Mammad Haji v. Alam Ibran 
Haji (1) are stated in my learned brother’s judgment. It 
would appear that Marivthl Mathu Amma v. Pathram 
Kunnot Cherukot (6) is referred to neither in the arguments 
of the Counsel who appeared in the case nor in the judgment. 
In that case- on the death of an anandravan against whom a 
decree was obtained, the karnavan of the tarwad was brought 
on the record as his legal representative in the course of execu- 
tion, and he put forward title to the property on behalf of the 
tarwad. The judgment is based on the ground that as the 
anandravan cannot be said to represent the tarwad, the tarwad 
was not constructively a party to the suit; and as the karnavan 
was putting forward a claim on behalf of those who were not 
parties to the suit, it was held that the claim put forward by him 
could not be investigated under S. 47 of the Code of Civil Pro- 
cedure. This decision in no way departs from the principle 
laid down in Mariwvithl Mathi Amma v. Pathran Kunnoi 
Cherukot (6). Second Appeal No. 1 of 1916 followed the 
decision in Peettkayilakath Mammad Haji v. Alam Ibran Haji 
(1). The Full Bench decision in Ramanathan Chettiar v. 
Levvai Marakayar (2) is referred to and distinguished in the 


a ea pe 
1. (1915) 31 I C 393. 6. (1906) IL R30 M 2135 : 17 ML J 37% 
2. (189) IL R 23M 195 : 10 M L J & (FB), 


F. B. 





Narayanan 


è Nambuadiri: 


v, 
Theva 
Amma, 





Madhavan 
Nair, J. 


836 THE MADRAS LAW JOURNAL REPORTS. [ VOL. 


judgment in Marivittl Mathu Amma v. Pathram = Kunnoi 
Cherukot (6). The other decisions referred to, as pointed 
out by my learned brother, do not bear directly on the question. 
That a karnavan of a Malabar tarwad, sued as such, represents 
constructively all the members of the tarwad and a decree so 
obtained against him is binding on the tarwad was laid down 
as early as Vasudevan v. Sankaran (18), and this principle was 
made applicable to execution proceedings in Kamal Kidh v. 
Ibrayi (7) and Marnivithl Mathu Amma v. Pathram Kunnot 
Cherukot (6). Without calling into question the correctness 
of the Full Bench decision in Vasudevan v. Sankaran (18), 
I do not think it is possible to reconsider Manwittl 
Mathu Amma v. Pathram Kunnot Cherukot (6). As observed 
in Kamal Kutti v. Ibrayi (7), 

“to allow the junior members to make a claim as strangcrs under 
S. 244 of the Code of Civil Procedure (S. 47 of the present Code) 
seems to be inconsistent with their being bound by the decree and with 
the policy of S. 244 and of the decision in Vasudevan v. Sankaran (18)”. 

I do not think that the fact that the tarwad and = tavazhi 
are two distinct entities capable of owning separate property has 
been ignored in Martzittil Mallu Amma v. Pathram Kunnot 
Cherukot (6) or in any of the decisions applying the principle 
embodied in it. For the sake of convenience, the karnavan 
is recognised as representing the entire tarwad in a suit 
when he is made a party to it as karnavan. The fact that the 
members of the tarward fall into various tavazhis does not in 
any way affect the representative character of the karnavan 
when he is sued as the karnavan representing the entire 
tarwad, which, of course, includes all the tavazhis. The in- 
terests of the tavazhi, which may be adverse, are not jeopardiz- 
ed by this procedure.. So far as the decree binds the tarwad, 
no one can question it; but if the tavazhi properties are attach- 
ed in the course of execution of that decree, the tavazhi, if it 
has any right, may put forward its claim to the attached pro- 
perties. | When this is done, the question raised will be one 
between parties to the suit and will relate to the execution, 
discharge or satisfaction of the decree, and section 47 of the 
Code of Civil Procedure will be applicable to such proceedings. 

On the facts, it is possible to distinguish the present case 
from the decision in Marivitii] Mathu Amma v. Patham 
Kunnot Cherukot (6), as the decision in the subsequent suit 


6, (1906) ILR€0M 215 : 17 ML J377. 7. (1901) I L R 24 M 658. 
18. (1897) IL R20M1299:7MLJ 102 (FB). 


Lim | THE MADRAS LAW JOURNAL REPORTS. 837 


by the junior members may be said to convert the decree under 
execution into a decree merely against two individual members 
of the tarwad one of whom happened to be the karnavan. 
However, as I have said, though I am willing to stand by thzi 
decision, I have no objection to the question decided in it being 
referred to a Full Bench for fresh consideration. 

K. Krishna Menon for appellant. 

K. P. Ramakrisiuta Atyar for respondents Nos. 1 and 2. 

The Court expressed the following 

OPINION :—The Officiating Chief Justice :—The ques- 
tion that has been referred for our opinion is: 


“Is the decision in Mariott! Maths Amma v. Pathranm Keanno? 
Cherukot (6) correct?” 


In that decision it was held that, where a decree is passed 
against the karnavan of a tarwad in his representative capa- 
city, all the members of the tarwad must be held to be parties 
to the suit and such members in execution proceedings must 
proceed under S. 244 of the Code of Civil Procedure and not 
under S. 278 The decree had been passed against the tar- 
wad, but certain members of the tarwad objected to the attach- 
ment of certain properties on the ground that they helonged 


‘ not to the tarwad but to a separate tavazhi to which the claim- 


ants belonged. In order to consider the validity of this deci- 
sion, it is necessary to consider the decision in Kamal Kutti v. 


‘Tbrayis (7) which was relied on as authority for it. In Kamal 


Kutti v. Ibrayi (7), the decree had been passed against the kar- 
navan of the tarwad as senior member and manager and it was 
held that members of the tarwad who claimed certain proper- 
ty in their individual right must be deemed to be parties, or 
representatives of parties, to the decree and, as such, 
any claim made by them came within S. 244 of the 
Civil Procedure Code (S. 47 of the present Code). 
The judgment is that of Shephard and Benson, JJ. Benson, J., 
who was also a party to Marivithl Mathu Amma v. Pathram 
Kunnot Cherukot (6), wrote the leading judgment in Kamal 
Kaistti v. Ibrayt (7), whereas Shephard, J., merely said 


“I concur, though I must say that I have had considerable dou’? 
about -the question.” 


The decision is based upon the Full Bench ruling 
in Vasudevan v. Sankaran (18), where it was held that a decree 
against the karnavan of a tarwad sued as such in a suit which 
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he defended bona fide was binding on all the members of the 
tarwad, as they must be deemed to be represented in that suit 
by their karnavan. It must be observed that it was only as 
members of the tarwad that they were so represented and not 
in any other capacity that they might hold. Therefore, the 
decision in Kamal Kulti v. Ibrayi (7), in which it was held that 
members of the tarwad in their individual capacity and not as 
members of the tarwad must also be deemed to be parties to 
the decree, is a considerable extension of the principle laid 
down in Vasudevan v. Sankaran (18). The karnavan un- 
doubtedly represents the members of the tarwad as such, and 
the decision in Vasudevan v. Sankaran (18) is merely to that 
effect; but to go further and say that he represents them in anv 
other capacity, ¢.-g., as members of a separate tavazhi, or as 
individual owners, whose interests may be, and probably are, 
opposed to the interests of the tarwad, seems to be contrary to 
ihe principle of the decision. In fact, in Ramanathan Chettiar 
v. Levuas Marakkayar (2), it was held by a Full Bench of this 
Court that, when a decree had been obtained against a person 
in his individual capacity, a claim by him as a trustee for others 
who were not parties to the decree was one that fell under 
S. 278 of the Civil Procedure Code and not under S. 244. The 
ratio decidends of this case is that the persons interested in the 
trust had not been parties to the decree and, consequently, were 
not bound by it, and, therefore, any claim made by them was a 
claim made by a stranger to the decree. It is difficult to dis- 
tinguish this case on principle from Martvititl Maths Amma v. 
Pathram Kunnot Cherukot (6) and Kamal Kutti v. Ibrayi (7). 
As members of the tarwad, the claimants in both cases were 
deemed to be constructive parties to the decree; but their 
interests as members of a tavazhi or as individual owners were 
not represented at all in the suit, which was concerned merely 
with their interests as members of the tarwad. If they were not 
represented in their individual capacity in the suit, it is difficult to 
see how they could be deemed to be parties even constructively 
to the decree. They were not actual parties and, therefore, 
they could only come under S. 244 (now S. 47) if thev were 
representatives of the parties; but it is not in their capacity as 
representatives of the parties that they now come 
forward with their claim, but as representing them- 
2. (1899) IL R 23 M 195 : 10 ML J 64 (EFB). 
, 6. (1906) I I?’ R°30 M 215: 17 ML J 377. 7. (1901) IL R 24 M 658. 
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selves, whose interests are adverse to those of the oe 
karnavan, who is deemed to be their representative in so far Narayanan 
as they were members of the tarwad. Hence it would appear De iai ° 
that they, in their individual capacity, were not represented in Theva 
the suit and cannot, therefore, be held to be representatives of Saag a 
parties to the suit. The conclusion, therefore, is that, in accord- Philo. 
ance with the Full Bench decision in Ramanathan Chettiar v. . ©O.C.] 
Levvat Marakkayar (2) the decisions in Kamal Kath v. Ibrays 
(7) and Manuitil Mathu Amma v. Pathram Kunnot Cherukot 
(6) are wrong. If the claimants had been impleaded in the 
suit personally, they would undoubtedly be parties and would 
come within the meaning of S. 47, although the interests pvt 
forward in execution might not be the interests in respect of 
which they were made parties, for it has been held that, when 
a trustee is sued in his capacity as trustee and in execution puts 
forward his individual right’, he must be deemed to be a party 
to the suit also in his individual capacity. | Where, therefore, 
a person is an actual party to the suit, his rights in any other 
capacity must be deemed to be rights of a party to the suit and 
he must, consequently, come under S. 47 of the Civil Proce- 
dure Code; but when he is not an actual party, but 1s merely a 
constructive party represented by another, be can only be deem- 
ed to be a party or representative of a party in the capacity in 
respect of which he was so represented. In any other capacity, 
more especially when such capacity is adverse to the person who 
represented him, he can in no sense be deemed to be a party toa 
decree or representative of a party. 
The decision in Kamal Kutti v. Ibrayi (7) has stood for 
many years and it is contended on the principle of stare dectsts 
that it should be upheld. We see, however, that it was a deci- 
sion of one Judge in which the second Judge reluctantly con- 
curred. The correctness of the decision has also been doubted 
by the late Mr. Justice Sundara Aiyar in his Treatise on Mala- 
bar and Aliyasantana Law and he was undoubtedly a great ane 
authority on Malabar Law. The decision was also not follow- - 
ed in Peetikayilakath Mammad Hafi v. Alam Ibran Haji (1) 
and in Second Appeal No. 1 of 1916 (unreported). If there- ° o 
fore the decisions are not correct in law they cannot be upheld, . 
even though they relate merely to a question of procedure. On ° 
reference to the papers in Marivitiil Mathu Amma v. Pathram ~ 
Kumot Cherukot (6), it would appear that the karnavan 
+ 1, (1915) 31 I C 393. 2 (1899) IL R 23 M 195 : 10 M & J 6 (F. B.). = « 
6. (1906) IL R 30 M 215 :17MLJ 377. 7. (1901) IL R24 M 68%. 
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of the tavazhi was an actual party to the decree and 
on that ground the decision may be correct; but as the judgment 
did not proceed upon that basis, we must answer the question 
referred to us in the negative, and this will have the furthér 
effect of overruling Kamal Kutti v. Ibrayi (7) also. 

Beasley, J.—I agree. 

Anantakrishna Atyar, J.—I agree with my Lord. ` The 
circumstance that a money decree obtained against the tarwad 
karnavan as such is binding on all the members of the tarwad 
does not make the other members parties to the suit. Under 
ordinary circumstances their interests in the tarwad property 
should be deemed to have been represented by the karnavan and 
it ig only in this sense that the decree obtained against the karna- 
van in his representative capacity is binding on the other ınem- 
bers. Vasudevan v. Sankaran (18). The karnavan is taken 
to sufficiently represent also their interests in the tarwad_ pro- 
perty, the interests of the karnavan and the junior members in 
respect of the tarwad property with reference to such suit being 
ordinarily the same. From this circumstance that the decree 
is thus binding on the tarwad including the interests of junior 
members in the tarwad properties, it does not follow that the 
junior members are parties to the suit. Similarly under S.11 
of Civil Procedure Code, Explanation 6, 

“when persons litigate bona fide in respect of a nght claimed in cor- 
mon for themselves and others, all persons interested in such right shall 
for purposes of this section be deemed to claim under the person so 


litigating.” 
This does not, I think, make all the other persons so interested 
parties to the suit. 

It appears to me that it does not follow that because a deci- 
sion is binding upon a person, therefore he must be taken to be 
a party to the suit. Prima facie only those are parties to the 
suit within the meaning of S. 47, Civil Procedure Code, whose 
names appear in the decree. If any person's name so appears, 
then all questions raised by him relating to the execution, etc., 
of the decree should be determined in the execution department, 
and not by a separate suit. If his name does not so appear, 
then the next question is—were his interests (that is, those put 
forward by him) represented in the suit. He may have his 


. Own separate or private interests, and he may have his common 


interests in the tarwad properties as a member of the tarwad. 


e e 7, (1901) IL R 24 M 658. 
18. (1897) IL R2 M 19 .7MLJ 102 (F B). 
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If only his common interests in the tarwad were represented, 
then it seems to me it is impossible to hold that his other interests 
(separate and private interests) should also be taken to have 
been represented in the suit, with the result that if in execution 
proceedings occasion arises for putting forward such; separate 
and private interests, he should be treated not as a stranger 

qua-such interests but as a party to the suit within the meaning 
of S. 47, Civil Procedure Code. The same remarks would 
apply to interests as co-owners possessed by two of the junior 
members of the tarwad in respect of some property owned by 
those two only as co-owners. The same remarks would also 
apply to properties owned by some only of the members of a 
tarwad as their exclusive tavazhi properties. It seems to me 
that in cases where such members were not eo nomine parties to 
the decree, and where only the karnavan of the whole tarwad 
was sued as such, the claims that might be put forward in the 
course of execution of such decree by the joint co-owner mem- 
bers or the tavazhi members aforesaid should not be dealt with 
as put forward by persons who are parties to the suit. Ordi- 
narily the karnavan of a tarwad, as such, has no concern with 
the private and separate properties of the junior members or of 
any tavazhi. But on the other hand it often happens that his 
interests as karnavan representing the tarwad are adverse to the 
separate interests put forward by the junior members or the 
tavazhi in the circumstances mentioned above. The present 
case is not even complicated by any permission of Court grant- 
ed under O. 1, R. 8, Civil Procedure Code. The decision-in 
Marivitiil Mathu Amma v. Pathram Kunnot Cherukot (6) is 
based on the authority of the decision in Kamal Kuti v. 
Ibrayi (7). Justice Shephard had considerable doubt about 
the question. If the principle laid down by Benson, J., in 
Kamal Kutti v. Ibrayi (7) should be accepted, it 
would seem to follow that in the case of a decree 
obtained only against a Hindu father or joint family 
manager as such, claims preferred by other members of the 
joint family setting up private and exclusive right to properties 
attached would have to be decided under S. 47 of the Code; as 
also similar claims put forward by cestui que trust when their 
private and separate properties not included in the trust are 
sought to be proceeded against in execution of decrees obtained 
against the trustees only as such. I am not prepared to place 


‘ich a construction on S. 47 which would invotve the above 


6. (196) I L R30M 215 : 17 ML J 377, 7. (1901) 24 M 658. 
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consequences. In Kamal Kinti v. Jbrayi (7) the learned 
Judge argues : 

“If the decree can be executed against them (junior members) does 
not this imply that they are parties or representatives of parties ?” 
With all respect, it is difficult to “understand how a decree 
for money obtained against the karnavan alone as such could 
be executed against the junior members. Such a decree could 
be executed against the tarwad properties, but not against the 
junior members. If the learned Judge was right in saying 
that such a decree could be executed against the junior members, 
then the conclusion reached by him would of course be correct. 

I accordingly agree in answering the question referred to 
us in the negative. 

A. De Vo _ Answered in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice VENKATASUBBA Rao. 


Narayana Doss Balakrishna Doss ee Plaintiff” 
v. 
Buchraj Chordia Sowcar and 2 others... Defendants. 


Indian Contract Act, S. 17—Undue influence—Confidential relationship 
—Third party tnvolved—Effect. 


In a suit for setting aside a mortgage executed by the plaintf in fa- 


_. vour of the Ist defendant on the ground of undue influence, it was found 


that the plaintiff, after the death of his father in 1914, lived with his mater- 
nal uncle the 2nd defendant, he being 9 years old then, that in 1917, when 
the plaintiff was 12 years old, there was a partition of the family properties 
in which the plaintiff was represented by his mother and 2nd defendant as 
guardians, that immediately after the partition a trust deed was executed 
constituting the 2nd defendant and another as trustees for 
Managing the properties allotted to the plaintiffs share, that 
after 1921 the 2nd defendant acted as the sole trustee consequent on the 
death of the other trustee, that the plaintiff was much attached to the 2nd 
defendant and practically lived as his ward preferring his protection to that 
of his mother and his paternal uncle, that in 1925 the 2nd defendant’s 
financial position became extremely precarious with the result that he was 
practically a bankrupt, that the Ist defendant to whom the 2nd defendant 
owed a large sum of Rs. 24,000 brought pressure to bear upon him for the 
repayment of this amount, that on 14th August, 1925, the plaintiff, who was 
then 20 years old, executed the suit mortgage in favour of the Ist defend- 
ant on the security of all the properties belonging to him in discharge of 
the debt due by the 2nd defendant, that the plaintiff dertved no personal 
advantage whatever by this transaction, that, about two weeks after the 
date of the mortgage, the 2nd defendant applied to the Court to be discharged 





. *C. S. No. 519 of 1926. 8th August, 1927. 
2 7. (1901) 24 M 658. . 
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from the office of trustee, that neither the Ist nor the second defendant 
directed the plaintiff to seek independant or disinterested advice before 
executing the mortgage, though the Ist defendant was aware that the 
plaintiff had his mother and paternal uncle, that the Ist defendant was 
aware of the plaintiffs age on the date of the execution of the mortgage 
and of the peculiar relations between the plaintiff and the 2nd defendant by 
reason of the trust deed, and that the plaintiff did not seek the advice of 
any disinterested person before executing the suit mortgage. 

Held that, on these findings, the mortgage should be set aside as having 
been vitiated by undue influence. Principles regarding the doctrine of un- 
due influence arising out of the existence of confidential relationship, espe- 
cially when a third party is involved, stated and discussed with refer- 
ence to decided cases. 

Raj Coomar Roy v. Alfasuddin Adwned, (1881) 8 C. L. R. 419, 
dissented from. 

V. C. Gopalaratnam for plaintiff. 

M. P. Sundararaja Atyar and G. Ramakrishna Aiyar for 
defendants 1 and 2. 

The Court delivered the following 

JUDGMENT :—The plaintiff in this suit impeaches a mort- 
gage executed by him. The 2nd defendant Purushothamdas 
is his maternal uncle and he became indebted to the 1st defend- 
ant, a money lender, in a large sum of money. When Puru- 
shothamdas was pressed for repayment, the plaintiff executed a 
mortgage in favour of the Ist defendant securing his share in 
his family property and making himself liable for his uncle’s 
debt. The transaction is challenged by the plaintiff on the 
ground that it is vitiated by undue influence. The short 
point to be decided in the case is: is it so vitiated? I may 
however point out that a mass of evidence has been adduced to 
show, or to rebut, that other invalidating grounds existed, 
namely, (1) that in the deed finally - executed, 
the -term that the amount is- repayable on de- 
mand was fraudulently inserted, contrary to the 
original understanding that it was repayable only after two 
years; (2) that the Ist defendant falsely denied the existence 
of certain jewels and repudiated after the execution of the deed 
his promise to return them to the 2nd defendant. Not only 
was evidence directed to these points but much time was taken 
up on that account. But when the case reached the stage of 
final argument, the Counsel for the plaintiff and the Ist defend- 
ant adopted the view which I was disposed to take from the 
start and confined themselves to the bare question, the question 


decisive of the case—is the transaction vitiated by findue influ-, 


encer, I may state that I did not prevent evidence-being adduc- 
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ed on the other points as I felt that in the event of the case go- 
ing further, the parties should have no ground of complaint on 
the score of any evidence having been shut out. l 

The following pedigree may be found useful in under- 
standing the facts of the case:— l 


Damodardas d. 8-12-19 


SS 


l 
Govardhandas Balakrishnadas d. 1914 


: w. Rukmanibal. 
Subberoyadas | 
(minor) Plaintiff 
Born 4-2-05. 


The father of the plaintiff died in 1914 and the plaintiff 
thereafter lived at Madras with his maternal uncle, the 2nd de- 
fendant, whereas hts mother resided also at Madras in the 
family house along with Govardhandas and his son. On the 
30th of September, 1917, there was a partition of the family 
properties. The grandfather separated from the rest and 
certain properties were allotted in common to the other mem- 
bers of the family. At the partition the plaintiff who was an 
infant was represented by his mother and his maternal uncle, the 
2nd defendant, who acted as his guardian. Immediately after 
the partition, a trust deed was executed constituting the plain- 
tiff’s grand-father and Purushothamdas trustees for manag- 
ing the properties belonging to the plaintiff, his uncle and his 
uncle’s son. These properties, of course, included those that 
fell to their share at the partition. Damordardas died in 
1919 and on the 5th, January, 1921, a deed came into existence 
which appointed one Chinna Veerappa trustee in the place 
of Damodardas. Shortly afterwards (Chinna  Veerappa 
died and Purushothamdas remained and continued to be the 
sole trustee. . 

There were dealings between the lst defendant and Puru- 
shothamdas, and in the course of such dealings, the latter be- 
came indebted to the 1st defendant in a large sum of money.” 
It is unnecessary to go into the history of these dealings and it 
is sufficient to say that in August, 1925, it was found that 
Purushothamdas owed the lst defendant a sum of Rs. 24,000 
and that the position of the former was extremely precarious. 
I must add that Purushothamdas left Madras in 1923, and re- 
turned only about July 1925. During this period the evidence 
discloses that the dealings between the Ist defendant and Puru- 


,shothamda? cbntinued and it became more and more manifest 


that Purushothamdas was in difficulties, It is also import- 
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ant to note that during his absence [rom Madras, the plaintiff 
went to live in the family house with his mother and his pater- 
nal uncle Govardhandas. After Purushothamdas returned, 
the plaintiff seems to have continued to live at his family resid- 
ence but was frequently visiting the former. This was the 
state of things that prevailed on the 14th of August, 1925, 
when the suit mortgage deed was executed. On that date the 
plaintiff was 20 years of age and in the eye of the law an adult. 


It is common ground that the plaintiff was much attached to’ 


his maternal uncle. In fact, as I have shown, the boy practi- 
cally lived as his ward, preferring his protection to that of his 
mother and his paternal uncle. The 1st defendant finding that 
Purushothamdas was not in a position to pay the large amount 
due to him, began to feel uneasy and brought pressure to bear on 
him for the repayment of his debt. A lawyer’s notice was sent 
making a demand and it was evident that the 2nd defendant 
was in a state of bankruptcy. It is said that he had lands in 
the mofussil of some small value and that he imagined he was 
going to get at a future date a fabulous amount from some 
source. These points have not been pursued and the case was 
argued on the footing that Purushothamdas was on the date 
of the mortgage practically a bankrupt. He has in fact since 
been adjudicated an insolvent and the Official Assignee now 
represents his estate in the suit. The 1st defendant’s demands 
having become persistent, a proposal came to be made which 
was to the effect that the plaintiff was to execute a mortgage in 
his favour charging the plaintiff’s share in certain two houses 
with the debt and making that share security for its repay- 
ment. A scribe by name Rahiman Ali, a man suggested by 
the 1st defendant, was employed and a mortgage deed was pre- 
pared and executed. Though the plaintiff was-the only indi- 
vidual affected by the mortgage deed, Purushothamdas also 
nominally joined in its execution. Its recitals make it perfect- 
ly clear (and there is no dispute on this point) that the deht 
was that of the 2nd defendant and that the plaintiff derived no 
personal advantage. I may notice that the deed says that 4 
trifling amount in cash was paid to the plaintiff but the evidence 
has shown that this is utterly false and it is not now denied that 


the plaintiff derived no benefit whatever from the deed. In 


this case there has been a lot of hard swearing on every side 
and I am quite prepared to endorse a remark made by one of 
the counsel at the bar that a single case hardlyeever presents a 
greater collection of liars than have figured at, this trial. 
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The curious result has been that none of the counsel has chosen 
to rely upon the evidence even of his own witnesses and with 
great propriety each of the counsel has taken his stand mainly 
on admitted or undisputed or indisputable facts. What, then, 
are those facts? Besides those that I have adverted to, the 
evidence also shows that the plaintiff was practically not posses- 
sed of any property other than his share in these two houses. 
They were valued by the 1st defendant himself at Rs. 20,000 and 
although Purushothamdas to suit his purposes estimates them 
as being worth very much more, it was not seriously suggested 
that the mortgage really left any margin. These two houses 
(the subject of the mortgage) were part of the trust estate 
legally in charge of the 2nd defendant. ‘The next important 
point to note is, that about two weeks after the date of the 
mortgage, Purushothamdas made an application to this Court 
asking that he should be discharged from the office of trustee 
in respect of the estate of the plaintiff and his co-parceners 
(Ex. IX, dated 31st August, 1925). An order was made on 
that application by consent and it is alleged that the properties 
were thereafter formally handed to Goverdhandas (Plaintiff's 
paternal uncle) in whose favour Purshothamdas also passed 
a “promissory note, dated the 8th September, 1925, for 
Rs. 4,000 being roughly the amount for which he was then 
accountable in respect of his management. That the condi- 
tion of Purushothamdas was perilous also appears from the 
fact that at the instance of one Ponnandi Chetti, a criminal 
warrant had been issued for his arrest, first on the 17th of 
July, 1925, and that warrant having been returned unexecuted. 
a second one was issued on the 15th of August, 1925. 
Ponnandi Chetti had instituted criminal proceedings in respect 
of an alleged breach of trust by Purushothamdas to whom 
certain diamonds were said to have been entrusted in his capa- 
city as broker. The dates of these warrants are very signifi- 
cant, the second of them having been issued just one day subse- 
quent to the execution of the mortgage deed in question. It 
will be seen that so far I have been referring to facts which are 
either admitted or not denied. To the same category belong 
a few more facts. It is not disputed that neither the 1st- 


‘defendant nor Purushothamdas directed the plaintiff to seek 


independent or disinterested advice. There is then the fact 
that the Ist defendant was aware that the plaintiff had his 
mother alive and*that he_had also a paternal uncle. Indeed the 
1st deferidant admits having seen the plaintiff's mother and 
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having spoken to the plaintiff's paternal uncle before the date 
of the mortgage. It is not disputed that the 1st defendant 
was aware that the plaintiff was then only 20 years old, that 
Purushothamdas was his maternal uncle, that the properties 
mortgaged belonged to, the plaintiff, that the debt was that of 
Purushothamdas with which the plaintiff had no concern and 
that under the deed the latter obtained no benefit whatsoever. 

Having stated facts regarding which there is practically 
no dispute, I shall now turn to that part of the evidence in res- 
pect of which there is some conflict. 

The plaintiff, who equally with Purushothamdas and 
Ratanchand (the son and the main witness of the Ist de 
fendant) had shown himself a thorughly unreliable witness, 
has deposed that he was asked by them, at and before the mort- 
gage, to keep the transaction secret from everyone including 
Govardhandas. Purushothamdas who previous to and at the 
trial was consistently supporting the plaintiff, has however 
given a different version and said that there was no secrecy im- 
posed and in this respect he was supported by the Ist defend- 
ant. It is difficult to say as between these three who has been 
guilty of the least lying, but in this instance,, I am prepared to 
hold that the plaintiff was not expressly asked not to mention 
this matter to any third party. 

The Ist defendant admits that he had known both the 
plaintiff and the 2nd defendant for some years previously and 
that he had frequently seen the nephew in his maternal uncle’s 
house. The Ist defendant pretends that he had however no 
knowledge of the fact that the plaintiff was living for several 
years under the same roof as Purushothamdas, I have not been 
asked seriously to believe this, and I find that the 1st defendant 
knew of the fact that the plaintiff was living with Purushotham- 
das and as a member of his household. The 1st defendant al- 
so deposed that he was not aware of the existence of the crimi- 
nal warrant. In this respect again I am not prepared to act 
on his evidence. Purushothamdas swears—and in this he is cor- 
roborated by several—that he was in hiding at Mambalam, a 
suburb of Madras, from the 6th August to the 18th August. 
1925, and that during that time he was living with the Ist de- 
fendant at that place with a view to evade the criminal warrant 
which had been issued. I believe that this is substantially true 
"and that the 1st defendant was aware at the time that a warrant 
was out for his debtor’s arrest. There is another controver- 
sial point. Was the Ist defendant made aware of the exist- 
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ence of the trust deed? The plaintiff, Rahiman Ali, the scribe, 
and Purushothamdas give one version which is to the effect 
that the trust deed was shown to the creditor. Ratanchand, 
the son of the 1st defendant, swears he was not shown the trust 
deed. I have unbesitatingly come to the conclusion that the 
evidence of Ratanchand must be rejected on this point. I 
reject his evidence mainly on the ground that it is so utterly 
improbable. In the first place, Ratanchand admitted in his 
evidence that several documents constituting the title deeds 
were put into his hands. He was asked in the witness box by 
his counsel to select the documents of which he was given inspec- 
tion. The documents were either in English or Telugu, nei- 
ther of which he professed to understand, but he went through 
the form of looking at each document and ultimately was able 
to say that certain documents alone were handed to him and not 
the others. Among those which he was not shown were found 
to be the deed of trust and the deed of appointment of a new 
trustee. By what method he was able to make this selection it 
is impossible to say. In passing I may note that according to 
him the partition deed was one of the documents handed to him 
which shows that Purushothamdas acted at the family division 
as the guardian of the plaintiff. Before Ratanchand was put 
into the box, I asked the 1st defendant’s counsel what his case 
was in regard to this point and he made an express statement 
that the only documents, which were handed to his client before 
the transaction was entered into, were some papers in a suit in- 
cluding a decree. The evidence of Ratanchand is at direct vari- 
ance with this statement, for according to him several other im- 
portant deeds were placed in his hands. I am inclined to believe 
that the Ist defendant in his anxiety to make out that he was not 
at the time aware of the trust had recourse to this falsehood. 
There was no motive on the part either of the plaintiff or Puru- 
shothamdas to suppress mention of the trust deed. As a matter 
of fact we find that soon after the transaction, disputes arose be- 
tween the Ist defendant on the one hand and the plaintiff and 


, ¢Purushothamdas on the other. Every possible contention was put 


forward on the latter’s behalf to show that the mortgage deed 
was invalid and inoperative. It did not occur to them to say 
that plaintiff and Purushothamdas stood in fiduicary relations 
and the transaction was therefore invalid. It was long after 
the disputes b that this aspect of the case presented itself 
to the legal advisérs of the plaintiff and there can be, therefore, 
no motive on the part of the plaintiff and Purushothamdas for 
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withdrawing the trust deed from the documents handed to the 
Ist defendant. I am clearly of the opinion that the latter was 


on the date of the transaction aware of the peculiar relations 


between the uncle and the nephew by reason of the existence of, 
and arising out of, the trust deed. 

There has been some little controversy as regards how far 
the plaintiff was competent to understand the nature of the tran- 
saction at the time he entered into it. He pretended that he 
did not know its nature when he exccuted the bond. After 
much fencing and prevaricating he greatly modified this answer 
and there is not the slightest doubt that he was aware, at any rate, 
generally, of the nature and the terms of the deed which he 
was called on to execute. The truth is, he had a bare know- 
ledge of the facts, namely, that he was making himself liable 
for his uncle’s debts and that he was giving his property as 
security. He was competent enough to understand this, but I 
do not think that he was in a position to resist the importunity 
of his uncle to whom he was attached. There is no evidence 
that he ever consulted Govardhandas and, although there is much 
doubt as to when the transaction first came to his knowledge, 
I cannot find on the evidence that he knew it at the time the 
mortgage deed was given. At any rate, on the material on 
record, there is nothing to show that the plaintiff sought the 
advice of any person, either of his paternal uncle or his mother 
or any stranger. l 

The last point that remains to be noticed is, did the Ist 
defendant take any part in persuading the plaintiff in entering 
into the suit transaction? It is not disputed that there was 
persuasion on the part of Purushothamdas. The Ist defend- 
ant suggested that he left the transaction to Purushothamdas 
to be put through and that he-did not take an active part. It 
is difficult to say precisely what part the lst defendant took, 
but I entertain no doubt that he was more than a mere silent 
participator. It is very probable that the lst defendant, in his 
anxiety to get his debts secured, joined with Purushothamdas 
in inducing the plaintiff to execute the deed.. I am prepared 
to believe that very little persuasiom on his part was necessary, 
but I cannot say that he kept himself scrupulously free from 
the taint. | His evidence is demonstrably false on so many 
points that I am not disposed to believe him when he says that 
he took no part in the transaction. 

I have now stated my conclusions on pomés regardin 
which there has been some dispute and from the welter of false 
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testimony, which every one of the parties has asked me to re- 
ject, I have disentangled such facts as are reasonably free from 
doubt. The Ist defendant has not gone into the witness box, 
his son Ratanchand has proved himself an untrustworthy wit- 
ness, the plaintiff, the scribe Rahiman Ali and Purushothamdas 
are unscrupulous liars and on every conceivable point as many 
versions have been given as there are witnesses in the case. I 
have therefore taken care to separate out of this mass, only 
such facts as cannot admit of serious doubt. What then’ is 
the bearing of these facts on the question that I have to decider 
To answer this question, the law on the point must be 
reviewed. 

I shall now refer to certain cases which have clearly 
laid down the principles applicable to a case of this kind. The 
first of them is Rhodes v. Bate (1). The plaintiff was a lady 
about 50 years old who was living with her brother-in-law 
Codrington. He became indebted to Bate in a large sum of 
money and for this debt the plaintiff along with Codington 
signed bonds in favour of Bate and further charged almost 
the whole of her estate with the payment of the debt. The 
plaintiff complained that the documents and securities were 
obtained by the undue influence exercised on her by Codring- 
ton as well as Bate, both of whom, she alleged, stood in conf- 
dential relations to her. I may note in passing that this-case 
differs from the present one, in so far as the oreditor, the lst 
defendant, does not stand in any fiduciary relation to the 
plaintiff. But the case establishes certain propositions which 
have a close bearing on the case I have to decide. 

Lord Justice Turner after examining the evidence found 
that at the date of some of the transactions complained against, 
Bate stood in confidential relations with the plaintiff and as 
the facts of the case brought it within the principles which the 
Lord Justice stated in his judgment, he set aside those 
transactions. i 

What then are the principles stated? 

(1) Where confidential relations exist, those standing 
in such relations cannot entitle themselves to hold benefits un- 
less they can show that the persons who have conferred the 
benefits had competent and independent advice. In this case, 
neither does the age nor the capacity of the person conferring 
the benefit affect the principle. 


1. LR (1866) 1 Ch. Ap. Ca. 252. 
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This is stated by the learned Lord Justice to be “a settled 
general principle of the Court”. 
(2) Age and capacity are considerations which may 
be of importance in cases where no confidential relation exists. 
Knight Bruce, L. J., concurs in this judgment. In this 
case there 1s a distinct finding that the plaintiff was not of weak 
mind and was perfectly competent to understand what she did 
(p. 256). There is also a finding that the plaintiff signed the 
deeds in question freely and voluntarily and without pressure 
or soliciation on the ‘part of the defendant, that the contents 
were fully explained to her and she clearly understood ‘their 
nature and effect (p. 257). It is also noticeable that the judg- 
ment makes mention of the fact that Bate told the plaintiff that 
Codrington would not be in a position to repay the debt and that 
ultimately she would be obliged to repay it (p. 261). Bate 
told the plaintiff this and cautioned her but the learned Lord 
Justice says that Bate did not press the subject upon her as an 
independent and disinterested advisor would have done, nor 
did he recommend the plaintiff to employ an independent soli- 
citor (p. 261). 
The facts of this case serve to show with what strictness 
the principle of the law enunciated in the judgment is enforcéd. 
Espey v. Lake (2) is an instructive case. The plaintiff 
was a young lady who had just come of age and joined in mak- 


ing with her step-father, Speakman, as his surety, a promissory 
note in favour of Lake to whom Speakman owed a sum of. 


money. The plaintiff was living with her mother and step- 
father from infancy. She received no consideration for the 
note which was given for the debt of her step-father. The 
transaction was challenged by the plaintiff and it was set aside 
by Turner, V. C. It will be seen that in this case the relation- 
ship was not in the nature of a trust; nor was it strictly that of 
guardian and ward. The transaction was set aside on the 
ground that Speakman stood to the plaintiff in a relation which 
gave rise to confidence between the parties. The step-father 
stood in loco parentis to the plaintiff and that was considered 
sufficient. It is also to be noted that this is a case of influence 
arising by inference from the situation of the parties. It is 
not necessary to prove by direct evidence that any deception or 
fraud was practised. Speakman being in confidential position, 
it was incumbent upon him to affirmatively prove that he did 
‘not take advantage of the position of influence WwĦich subsisted 
2. (1852) 10 Hare 260 : B E R 923, 
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between the parties. He failed to do it and the plaintiff was 
entitled to succeed. So far as Lake was concerned, he had 
notice of the equities arising from the position of the parties 
and that was deemed sufficient as against him. There is a 
close resemblance between this and the present case. If it 
is shown that the parties stood in such a situation as to give rise 
to confidence between them and that the third party who derives 
the benefit was aware of the existence of this relation—if this 
is shown, the third party is not entitled to retain the security, 
unless he shows that the party conferring the benefit was a free 
agent and had independent and distinterested advice. It is not 
necessary for the party impeaching the transaction to prove that 
he was deceived by the person who put himself in loco parentis 
towards him; nor is it necessary for him to make out that the 
third party connived at any actual fraud. The doctrine is the 
result of the jealousy and solicitude with which Courts of Equity 
watch the interests of the weaker party where a special confi- 
dential or fiduciary relation is established. To sum up : (1) if 
there is a relation which gives rise to confidence between the 
parties and if the person in fiduciary position obtains an advant- 
age—where this alone is established and nothing further, the 
Court gives relief to the party conferring the benefit, unless the 
other party shows that he did not avail himself of the confid- 
ence which subsisted between the parties. The burden is, 
therefore, upon him and, if he does not discharge the burden, 
the plaintiff succeeds. (2) When there is a third party involved, 
the position is not dissimilar. If it is shown that he was aware 
of the existence of such confidential or fiduciary relation, he is 
under the same disability as the party who occupied the position 
of confidence; that is to say, the Court gives relief to the plain- 
tiff without demanding, proof of fraud, or imposition, or any 
specific act of undue influence. It is enough that the third 
party was aware of the existence of the confidential relation and 
the Courts do not insist on proof that he was further aware of 
the actual exercise of undue influence. 

_These two propositions are well settled and both these 
principles are applicable to the facts of the present case. 

In Espey v. Lake (2), the case which I have been discuss- 
ing, the Vice Chancellor makes an observation which I find re- 
peatedly occurs in the cases on the subject, viz., that the credit- 
tor, the third party, was not guilty of any moral fraud, nor had 
he a knowledge of the principles which guide a Court of Equity, 

2. (1852) 10 Hare 260 : E R 923. 
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in such cases. This does not any the less render the third party 
liable to surrender the benefit. This is a remark which one 
cannot disregard in dealing with a case of the kind before me. 


Archer v. Hudson (3) is another case referred to by Mr. 
S. Doraiswami Aiyar for the plaintiff which is directly in point. 
The parties who stood in fiduciary relations were uncle and 
niece. The uncle overdrew his account at his bankers and the 
niece entered into a voluntary security for his debt. The Court 
found that the person who was representing the Bank in the 
transaction was well acquainted with the relative situation of 
these two parties. Lord Langdale, M. R., held (and it was 
subsequently affirmed by the Lord Chancellor) that, where there 
is a pecuniary transaction between a child and one in loco paren- 
fis towards her just after she comes of age and prior to what 
may be called a complete “emancipation” without any benefit 
moving to the child, the presumption is that an undue influence 
has been exercised to procure that liability on the part of the 
child. It must be shown, if the creditor is to succeed, that the 
child had such protection as would secure to her a free and un- 
fettered judgment independent of any sort of control. ` In 
this case again, it will be observed that the undue influence was 
that which arose by inference from the situation of the parties. 
It will also be observed that the third party was merely aware 
of the existence of the confidential relation and that was held 
sufficient to disentitle him to retain the benefit. 


Maitland v. Irving (4) is another case which applies these 
well-settled principles and I do not propose to state the facts of 
that case in great detail. That was also the case of a niece 
who had just come of age and the other party was her uncle 
who had previously been her guardian. There too the third 
party was a creditor to whom the uncle owed a debt for which 
the plaintiff. the niece, made herself liable. In that case also 
the creditor was aware of the peculiar confidential relations 
between the two parties and took the security without making 
any enquiry or taking any pains to ascertain whether the niece 
was a free agent who acted with the full knowledge of the. 
consequences of her act. From these facts the Court firstly ` 
inferred undue influence and secondly held that the knowledge 
of the creditor was sufficient to bring the case within the prin- 
ciples I have stated. 





3. (1844) 7 Beav. 551 : 49 E R 188 e 
4. (1846) 15 Sim, 437 : OE R 688. á 
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Berdoe v. Dawson (5), Turnbull & Co. v. Duval (6) and 
Chaplin and Co., Ltd. v. Brammall (7) are cases of the same 
kind and do not call for any special remarks. 

I may here pause to re-state, at the risk of repetition the prin- 
ciple established by these cases. With the exception of Rhodes 
v. Bate (1) and Turnbull & Co. v. Duval (6) which are of a 
peculiar kind being open to the double objection of there being 
two persons in a position of special influence, one of whom was 
the creditor himself, these various cases illustrate and enforce 
the same point. In each of them, there was a third party 
present besides the individuals standing to each other in fidu- 
ciary relations and the third party was held affected not by 
reason of any active participation in, but by bare knowledge of, 
undue influence exercised in fact, or as is more frequently the 
case, and this is important, by the mere knowledge of the situ- 
ation of the parties which in law gave rise to a presumption of 
undue influence. 

Having regard to the facts of the present case I may with 
advantage refer to another aspect emphasised in some of the 
authorities to which I have referred. In Espy v. Lake (2), 
Turnbull & Co. v. Duval (6) and Chaplin and Co., Ltd. v. Bram- 
mail (7) the stranger creditor claimed immunity on the ground 
that he took no part in the transaction but left it entirely to 
the person in fiduciary position. This argument was in each 
of these cases expressly negatived. The Ist defendant in the 
present case has taken up a somewhat similar position, but that 
cannot avail him. 

Mr. Grant for the Ist defendant has cited two cases. The 
first of them, Bainbrigge v.Browne (8), does not support-him as 
it states (and very clearly) the law in just the same terms as 
the ‘other cases which have been already referred to. On the 
evidence it was found in that case that the defendants had no 
notice of the circumstances giving rise to the equity. Fry, J., 
in his judgment says: 

“I think that the defendants were entitled to come to the conclusion 
that the children were resident away from their father, mot under 
his control, fully emanccipated from him, assisted by the advice 
of their friends, and by the advice of a solicitor who was bound to do his 
duty to them.” 

1. LR (186) 1 Ch. Ap. Ca. 252. 
2. (1852) 10 Hare. 260 : 68 E R 923. 
5. (1865) 34 Beav. 603 : 55 E R 768. 
6, L R (192P A C429. 7. L R (1908) 1 K B 233 (C A), 
8. L R (1881) 18 Ch. D 188. 
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This passage shows that the case, far from supporting 
Mr. Grant, is really against his contention. 

The second case relied on by Mr. Grant is Thornber v. 
Sheard (9) which is said to decide the other way (of which 
I am doubtful), but if it does, it is against the clear weight of 
authority and I cannot follow it. There is an Indian case 
Raj Coomar Roy v. Alfusuddin Ahined (10), a decision of a 
single Judge, which purporting to follow Thornber v. Sheard 
(9) states the law thus: 


“But I do not find any authority for holding that a third party, who 
stands in no confidential relation to the grantor, is bound in the first instance 
to show that no undue influence was used.” 


I must with the greatest respect dissent from this observa- 
tion and hold that it does not correctly represent the law on 
the point. 

This being the legal position, I shall now examine whether 
the facts I have stated bring the present case within the princi- 
ples laid down in these various decisions. In discussing the 
facts I have carefully separated those that are admitted or not 
denied from those that are disputed. It seems to me that I 
cannot support this transaction even if I confine myself only 
to indisputable and undisputed facts. Supposing this was a 
transaction between the plaintiff and the 2nd defendant and 
there was no third party in the case, could this be supported ? 
That they stood in confidential or fiduciary relations is well 
established by authority. It is not special relations arising 
from certain situations only, such as parent and child, or, 
guardian and ward, that are jealously watched by the Court; 
on the other hand, the principle on which equity gives relief is 
extended and applied to all the variety of relations in which 
dominion may be exercised by one person over another. 
(White and Tudor’s Leading Cases, 8th Edition, Vol. I, p. 282) 
Similarly, the Court does not fetter its discretion by a fictitious 
regard to the age of the person aggrieved; for the fact that 


the child has attained the bare age of majority signifies little | 


and complete emancipation is insisted on. The law looks at 
the substance of the thing and it is essential that the relationship 
should have ceased not merely in name but in fact. The 
plaintiff lived for several years with, and under the protection 


of, the 2nd defendant who besides was his maternal uncle and . 


acted as his guardian at the family partition. The plaintiff 


9. (1850) 12 Beav. 589 : 50 E R 1288. 
10. (1881) 8 C L R 419. 





-~ 
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again was not fully removed from the influence of the 2nd 
defendant, and it cannot be said that there was complete eman- 
cipation. These facts alone would give rise to a position of 
great confidence between the parties. If the case had been 
merely one between the plaintiff and the 2nd defendant,” it 
would have been the latter’s clear duty to see that the relations 
were completely dissolved and that the donor had independant 
and disinterested advice. 

Lindley, L. J., in Alicard v. Skinner (11) classifies cases 
in which equity invalidates gifts into two groups. The second 
group, with which we are concerned, consists of cases where the 
Courts infer undue influence from the mere position of the 
parties and throws upon the donee the burden of proving that 
he has not abused his position and that the donor had indepen- 
dent advice and was removed from the donee’s influence. In 
such cases, the transaction is disallowed not on account of any 
positive fraud but because it is contrary to the general policy 
of the law. (White and Tudor’s Leading Cases, 8th Edition, 
Vol. I, pages 278 and 279). 

To this group belongs the present case. No evidence has 
been given of the kind required and it therefore follows that 
if the transaction was between the plaintiff and the 2nd defend- 
ant, a Court of Equity would not uphold it. 

How does the presence of the third party then affect this 
case? I have already said that when a stranger takes the gift 
tainted with the undue influence of the person in fiduciary posi- 
tion, with notice of the circumstances giving rise to the equity, 
the Court will compel him to give up the benefit. Now 
applying this rule and again confining myself to admitted 
facts, I am of the opinion that the Ist defendant is bound to 
surrender the benefit. —He was aware ef-the anteeedent confi- 
dential relations, he was also aware that they were not com- 
pletely dissolved and that the parties are not met on equal 
terms; he was further aware that the plaintiff was not in a 
position to exercise free, unfettered and deliberate judgment 


and that he was not directed to seek disinterested or independ- 


ent advice. On these facts alone, the plaintiff can in my 
Opinion, succeed. 
But whatever my own view may be, it is unnecessary to 


- rest my judgment on admitted facts alone. On the date of the 


transaction the plaintiff and the 2nd defendant occupied the 
position of trustee and cesiue que trust and I have found that 
11 L R (1887) 36 Ch. D 145. 
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“the Ist defendant was aware of the existence of this special 
relationship. I have further found that the plaintiff who. was 
not a free agent equal to protecting himself was persuaded by 
Furushothamdas to enter into this transaction and that he was 
so drawn into this inequitable and unconscientious bargain also 
in some measure under the influence of the Ist defendant him- 
self. In any case, being aware that there was importunity by 
Purushothamdas which the plaintiff was unable to- resist, he 
took full advantage of it. I have therefore come to the con- 
clusion that the transaction cannot be upheld and I set it aside. 

There remains only one small matter which I must notice. 
The mortgage deed was attacked by the plaintiff inter aha up- 
on the ground that when he executed it none of the attesting 
witnesses was present. This case partially broke down when 
his chief witness Rahiman Ali was obliged to modify his pre- 
vious answer and say that the plaintiff had admitted execution 
before the attesting witnesses signed their names. This 
ground was not seriously relied on and I do not think I need 
pursue the point. 

As regards costs, | have an observation to make. The 
conduct of the Ist defendant in entering into the transaction 
was not dishonest or morally wrong, and it is on aecount of the 
equitable principles which the Court applies that the plaintiff 
succeeds. If, therefore, the 1st defentlant had been content to 
state the truth and leave the law to take its course, I should 
have been inclined to deprive the plaintiff of his costs in view 
of the fact that he has given false evidence. But as the Ist 
defendant himself has adduced much untrue evidence I do not 
think there is any reason for departing from the ordinary rule 
and I direct that he shall pay the plaintiff his costs of the syit. 

I fix the remuneration of the short-hand clerks at Rs. 300. 
l direct that the plaintiff and the Ist defendant shall each pay 
for the transcript of the evidence and copies supplied Rs. 150. 
If either of them pays more than his share in the first instance, 
he will be entitled to recover the excess from the other. 

N.S... : . Suit decreed. 


R—108 ° 


B58 THE MADRAS LAW JOURNAL REPORTS. [ vou. 


[PRIVY COUNCIL] 
[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—Lorp ATKINSON, Loro SHAW AND LORD 
DARLING. 


Sri Kanchumarthi Venkata Seetharama 


Chandra Row “ed A ppellant* 
ov. 
Kanchumarthi Raju alas Venkata i 
Krishna Row and others si Respondents. 


Huda Lau—Adoption—Authority to adopi—Presumption uw favour of 
—Onus of proving absence of—Stuut to sel aside adoplion by reversioner— 
Long delay in wtstituting—Adoption adunitted—Transactions of open hfe 
and conduct consistent only with recognilion of validity of adoption by 
plantit Avuself—Effect. ` 


The reacrsionary heir of a deceased Hindu sucd to set aside ah 
adoption made to him by his second widow about 42 years before the 
date of suit. In the Courts below the plaintiff denied the adoption ıl- 


‘self; but that point was found against him, and the only question raised 


by him in the appeal to the Privy Council was that the widow had not the 
authority of her husband to make the adoption. 
~ The adopted son was, from the moment of his adoption, transferred 
fram his natural home to his adopted home and had lived there all his 
life aa a.member of that household. On the last male owner’s death, the 
local authoritjes made the ordinary enquiries as to the necessary entries 
on the fegister consequent upon such death, and the widow, adoptive 
taother, was entered as guardian of the minor and adopted son. There 
were ‘litigations of various characters diring the course of the long term 
of years which elapsed after the adoption, and the plaintiff acted along 
with the adopted son, acknowledging, in the course of the proceedings, 
his right. The plainuff did not question the authority to adopt during 
the widow’s life, which extended for 30 years beyond that of her husband. 
Held, that, under the circumstances of the case, the burden, resting, 
altogether apart from the law of limitation, upon any.-_litigant who chal- 
lenged the authority of an admitted adoption, was indeed of the heaviest 
character, 


W. H. Upjolm and J. M. Parikh for appellant. 
L.De Gruyther and K.V.L.Narasimham for respondents. 
The Judgment of their Lordships was delivered by 


Loro SHAw.—This is an appeal from a decree and judg- 
ment of the High Court of Judicature at Madras, dated the 
18th October, 1922, reversing a decree and judgment of the 
Court of the Additional Subordinate Judge of Rajahmundry, 
dated the 29th April, 1921. 


eC OM Oaa aeaea 
wt PLC. Afpeal No. 92 of 1924. 23rd June, 1925, 
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The appeal raises a question of fact. 

One Subbayya died on the Ist November, 1878, leaving 
two widows and without natural issue. His first widow had 
been for some time separated from him. His second widow 
resided with him. Some days after his death she adopted 
the first respondent, a young boy, as son to her husband 
Subbayya. The boy was accordingly handed over by his 
natural father, whose household he left, and he lived and grew 


to manhood as a member of the household .of Subbayya’s 


widow, his adoptive mother. The lapse of time between the 
adoption ard the date of suit was about 42 years. The chal- 
lenge of the adoption is made by the plaintiff, not only of 
course after the death of Subbayya, but after the death of his 
senior widow, who died in 1895, and after the death of the 
junior widow, the adoptive mother, who survived as long as 
1907. 

lt was not contended before the Court that no adoption 
was made. It was an adoption perfectly suitable in all res- 
pects; it was acted on for the long period of years mentioned; 
but the sole argument on the appeal was a challenge of any 
authority having been given by Subbayya to his widow to make 
the adoption. The case accordingly is restricted even on fact 
to this question. 

Were it not that the plaintiff has obtained, on this part of 
the case, the support of a judgment of the Subordinate Judge, 
the case and the appeal might be justly characterised as not 
only unfounded but audacious. 

It is fair to the Subordinate Judge to give his conclusion 
on the issue of fact in the case. He puts it thus:— 

“Sixth isstc—The point for decision is whether Ammayamma 
adopted Ist Defendant as the son of Subbayya, and if so whether she waa 
given by him the required authority to adopt; and, giving my very best 
and anxious consideration to the recorded evidence, probabilities of the 
case and the decisions cited on both sides, paying due attention to the 
facts that the adoption of lst Defendant was celebrated about forty-two 
years ago and that he was, all through and till the filing of the suit, being 
treated as the adopted son of Subhayya and a member of the Kanchu- 
marthi family hy all its members, inclusive of the plaintiff, by a wide cir- 
cle of relatives and friends, by the tenantry of the Kalavlapalli estate, hy 
the Government and its oficials and by the outside public; and hearing in 
mind the presumptions that can he properly and legitimately made in 
favour of his adoption from the long time that had clapsed (ahont 
42 years) after the adoption and from the acquiescence therein all 
through this very long period of those inside and outside the family, as 
shown by some of the decisions cited on either side, I comé to thé conely- 








l ord Shaw. 
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sion that Ammayamma did in fact adopt lst Defendant as the son,of her 
deceased husband Subbayya on a day within a month of the death of 
Subbayya.” 


Up to this point this is an admirable and correct summary. 
But the learned Judge after this states his conclusion:— 


“That she had not the authority of her husband to make the adop 
tion and that therefore it is not a valid adoption” 


The singularity of this result is obvious when it is con- 
sidered that the four principal witnesses who proved the adop- 
tion also proved the authority to adopt. They kHéw both 
the husband and wife. They saw the husband, and heard 
him, in his last illness, give the authority to the wife a few days 
before his death, and a few days after his death they saw the 
ceremony of the adoption. The learned Subordinate Judge 
believes them on the latter point, but, for some reason, does not 
give effect to their testimony on the former point. It is not 
as if there was anything singular in the giving of such an 
authority. The adoption was itself in accord with what a 
pious Hindu would wish to be done so that someone would 
remain after his death to perform the sacrificial and other cere- 
monial and pious duties resting upon a child. 

So far as the widow was concerned, her conduct had no 
element of usurpation in it, but simply the element of carrying 
out her husband’s dying wish. 

So far as the adopted son was concerned, he was trans- 
ferred from his natural home to his adopted home and he has 
lived there all his life as a member of that household. 

So far as the plaintiff is concerned, he denied the adoption 
in this suit, a thing which now stands amply proved and admit- 
ted. He did not question the authority to adopt during the 
late widow’s life, which extended for 30 years beyond that of 
hes husband, and his suggestion now is that the idea of the 
young man’s adoption being unauthorised was put into his 
head as a result of a conversation with someone who is not 
produced as a witness. 

The record, however, does not stop there, because, the 
local authorities, having made the ordinary enquiries as to the 
necessary entries upon the register consequent upon Subbayya’s 
death, made the enquiries and took the depositions, and the 
second wife was entered as guardian of the minor and adopted 
son—that is to say, the first respondent. There were litiga- 
tions of various characters during the course of this long term 
of years and the plaintiff acted along with the adopted. son, 
acknowledgirfg, ‘in the course of the proceedings, his right. 
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It is at the end of this long chapter that the challenge is 
made. Their Lordships have considered all the documents 
produced and read all the evidence. They cannot under- 
stand why it should not be held to be quite conclusive, not only 
of the fact of adoption, but of the authority to adopt. It 
stands to reason that after such a long term of years, and the 
variety of transactions of open life and conduct, upon one 
footing, and one footing alone—namely, that the adoption was 
recognised -as a valid act—the burden, resting, altogether apart 
from the law of limitation, upon any litigant who challenges 
the authority of an admitted adoption, is indeed of the heavi- 
est order. In their Lordships’ view it is not, however, neces- 
sary to invoke any doctrine of presumption in this case. The 
facts, the evidence, and the documents are all one way—name- 
ly, in the direction of establishing that the view taken by the 
learned Judges of the High Court is in result sound. 

Their Lordships will accordingly humbly advise His 
Majesty that the appeal should be refused, with costs. 

Solicitor for appellant : H. Polak. 

Solicitor for respondents : D. Grant. 

Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SiR WILLIAM Parmrs, Kt., Officiating Chef 

Justice, AnD Mr. JUSTICE ANANTHAKRISHNA ATYAR. 





Nagarathnammal and others a A ppellants* 
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Chinnu Sah and others ... Respondents. 
Hindu Lato—Illegitimate son—Inheritance to father—Rigit of— 
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An illegitimate son is not entitled to any share in the family property 
of his deceased father when there are collaterals in the family. 

Gopalasami Chetii v.  Arunachellam Chet, (1903) I L R 27 Mad. 
32, approved and followed. 

Nlegitumate daughters are not entitled to maintenance from their 
father’s family. : 

Appeal from the judgment of the Hon’ble Mr. Justice 

Srinivasa Aiyangar, dated the 26th day of July, 1926, and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 319 of 1925. 


K. Narasimha Atyar and E. Doratswamit <Atyar for . 


appellants. 


K. G. Ramaswann Atyangar for respondey 


tO. S. A. No. 93 of 1926. 2nd August, 1927 
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The Court delivered the following 2 


JupcGment :—The plaintiffs have brought this suit to re- 
cover a share in the family property of themselves and the 
defendants. Plaintiffs 2 and 3 are the illegitimate sons of 
the deceased brother of the 3rd defendant; defendants 1 and 2 
are sons of the deceased and the 4th defendant is the son of the 
3rd defendant. The learned trial Judge has held that, sitting 
as a single Judge, he is bound by the decision in Gopalasami 
Chetti v. Arunachellom Chetty (1) and has held that the illegiti- 
mate sons, plaintiffs 2 and 3, are not entitled to any share in the 
family property of their deceased father as there are collaterals 
in existence. This point was expressly determined in Gopala- 
sami Chetti v. Arsnachellam Chetiy(1), but it is now sought to 
be argued that that decision is wrong. Reliance is placed chief- 
ly on a decision of the Privy Council reported in Jogendro Bhu- 
pak Hurrochundra Mahapatra v. Nityanand Man Sing (2). 
This case in Jogendro Bhupati Hurrochundra Mahapatra v. 
Nityanand Man Sting (2) was considered in 
Ramalinga Muppan v. Pavadai Goundan (3), and it was 
there held that it did not affect the law as laid down in 
this presidency. Similarly in Gopalaswamé Chetti v. Arunachellam 
Chetty (1), the case in Ramalinga Muppan v. Pavadi Goundan 
(3), more particularly that portion of it referring to the Privy 
Councik decision, was considered, and it was held that an illegiti- 
mate son was not entitled to a share in the family property 
when there were collaterals in the family. The learned vakil 
for the appellants has been unable to refer us to any case in 
which the correctness of Gopalasami Chetti v. Arunachellam 
Chetty (1) has been impeached, and that case only carries a 
little further the decisions of this Court beginning with Krishna- 
ayan v. Muttisami (4). That current of decisions has 
continued for the last 40 years and there appears to be no case 
in which the principle has been questioned. With all respects, 
we entirely agree with the decision in Gopalasami Chetti v. 
Arunachellam. Chetti (1) and, as nothing has been urged before 
us to show that it is in any way wrong, we are prepared to follow 
it. The appeal accordingly fails. 

A Memorandum of objections has been filed by the res- 
pondents objecting to the grant of maintenance to plaintiffs 4 

1. (1 I M 32. 
2. (1890) ae -TLR18C 151 (PC). 
3. (1901) TL R25 M 519 - 11 ML J 399. 
ae ° 4, (1883) IL R7 M 407, 
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and 5, the illegitimate daughters of Chinnasami Sah. ‘The 
question of whether they are entitled to any maintenance has 
not been discussed in the trial Court, but the learned Judge has 
remarked : 

“As regards them (namely plantis 4 and 5), it is not admitted by 
the defendants that they would be entitled to maintenance, but still, in 
order to avoid any further litgation or question, the defendants’ counsel 
1» willing that I should fix a reasonable rate of maintenance for them 
also”. 
lt is, therefore, contended for the appellants that the decree for 
maintenance in their favour is a consent decree and cannot be 
altered, but we are assured by the respondents’ counsel that 
this agreement was, as stated in the judgment, “in order to avoid 
any further litigation” and that it was understood that the 
agreement was subject to the plaintiffs not appealing against 
the decree for maintenance. This is consistent with the 
language of the judgment and we must accept counsel’s submis- 
sion that this is the correct interpretation of the learned Judge’s 
order. It has been held very recently in this court in Velat- 
yappa Chetty v. Natarajan (5) that illegitimate daughters 
are not entitled to maintenance from their father’s family. The 
provision therefore for their maintenance and for their marriage 
expenses must be omitted. In this respect the decree must be 
modified. — 

_... Lhe. appeal is dismissed with costs: - Ne order as to cost 
in the Memorandum of Objections. ~  __~ MEPE 

Ae Se Va Appeal dismissed and Memo. allowed., 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE CURGENVEN AND MR. JUSTICE 
Ya ` 


ANANTAKRISKNA AIYAR. 
Balam Nookamma and another... Appellants* (Defts. 1 and 5) 


V. 
Sadireddi Dharmayya and 
others pad Respondents (Plaintiffs). 
Evidence Act, S 92—Morigage simple 
of usufruct of morigaged property—Oral agreement for—Proof of— 
Permtsstbtlity 
An oral arrangement providing for repayment of a mortgage debt 
from the usufruct of the mortgaged property may be proved Such an 
arrangement does not amount to a lease, nor does it constitute an usu- 
*S. A. No. 1366 of 1924 Hn By SHA August, 1927. 
l 5. (1926) I L R 50 M 340 : 5ML J 229.. 
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fructuary mortgage. It ıs only a means of discharging the debt by ‘ 
pulling the simple mortgagee in possession of the mortgaged property. 

Second Appeal against the decree of the District Court of 
Vizagapatam in A. S. No. 359 of 1923, preferred against the 
decree of the Court of the District Munsif, Yellamanchili, in 
O. S. No. 282 0f1922. 

Md. Ibrahim and G. Ramakris/ma Atyar for appellants. 

P. Somasundaraim for respondents. 

The Court delivered the following 

JUDGMENT :—There are no grounds for interfering in 
Second Appeal with the findings of fact of the lower appeal- 
late court. The only point for consideration is as to the ad- 
inissibility of the oral arrangement providing for repayment of 
the mortgage debt from the usufruct of the land. The con- 
tention that this amounted to a lease is clearly untenable, nor 
did it constitute an usufructuary mortgage, but only a means 
of discharging the debt by putting the simple mortgagee in 
possession of the property. [See Ram Baksh v. Durjan (1) 
and Kamala Sahai v. Babu Nandan Mian (2).] As such 
even an oral agreement may be proved. 

We dismiss the Second Appeal with costs. 

As Sy Va Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE KUMARASWAMI SASTRI AND 
MR. JUSTICE RAMESAM, 


Maddirala Jagannadham and another ...  Appellants* 
(Defis. 1 and 2.) 


Vv. 
Maddirala Venkata Subba Rao 
and others. ; ... Respondents (Plaintif 
and Defts. 3 to 9, 12 
to 19 and 22 to 29). 

Cusl Procedure Code, S. 11—Litgaiing under the same ittle—Deciston 
on plea of jus tertit—Jus tertii relied on tn a later ssi by the third person 
—Decision in the former swt if binding—Heir of the third person rais- 
ing the plea in the later swit happening to be the defendant who raised the 
plea in the former swit—If makes omy difference—Pedigree table—Proof 
of—Natne of common ancestor not proved—Effect. 

The decision on a plea of sus lerhi raised by the defendant in a suit is 
pot a decision between the parties liiigating under the same title when the 


, "Appeal NA? 375 of 1923. 18th March 1927, 
l- (1887) IL R9 A 302. 2. (1909) 11CLJ39. 
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jus terti is put forward and actually relied on in a later case by the third 
person. It ıs immaterial that the heir of the’ third person who puts for- 
ward the jus tertii in the later case happens to be the very person who, as 
defendant, raised the titk of his father as sus terti in the former case. 

It is not the law that, without the name of the common ancestor, a 
pedigree cannot be proved. The fact that a witness is unable to give the 
name of the common ancestor may be a cogent reason why he should be 
disbelieved; but, 1f it is otherwise clear that the alleged relationship of des- 
cent from two brothers is proved, the mere fact that the name of the com- 
mon ancestor is not known is not a reason for holding that the relationship 
is not proved at all. 

Kedarnath Doss v. Protab Chunder Doss, (1881) I. L. R. 6 C. 626, 
explained. 

Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in Original Suit No. 90 of 1921. 

B. Somayya for appellants. 

Ch. Raghava Rao, A. Sundaram Aiyar, A. K. Rama- 
chandra Ayyar and E. Krishnamurthi for Respondents. 

The Court delivered the following 

JUDGMENT :—Ramesam, J.—This appeal arises out of a 
suit by a reversioner to recover certain properties of a deceased 
person named Punnayya. Defendants 1 and 2 claim to be nearer 
heirs than the plaintiff. The plaintiff is the son of one Pakeer- 
ayya. His present suit is based on the ground that his. father 
who survived the deceased was a nearer heir than the defendants 
and after the property vested in Pakeerayya he succeeded to his 
right. The learned. Subordinate Judge found in favour of the 
plaintiff and gave a decree. The defendants appeal. 

The first question argued in appeal is the question of res 
judicata. Immediately after the death of Punnayya there 
was a suit by the present defendants to recover the property in 
which the defendant was the present plaintiff. But the father 
of the present plaintiff was not-a party to the suit. In that 
suit the defendant, that is, the present plaintiff pleaded his own 
title and did not rely upon any title of Pakeerayya because hé 
could not, as Pakeerayya was then living. He merely put for- 
ward the title of Pakeerayya as jus tertii. As the plea was 
found against him, the plaintiffs in that case were given a de- 
cree. On appeal an attempt to file some documents and prove 
the title of Pakeerayya was disallowed. So far as the former 
litigation is concerned, all we have is that the defendant in the 


case raised a plea of fus terti. It cannot be said for the purpose . 


of S. 11 that the decision on a plea of fus tertii is a decision 
between the parties litigating under the same title when the jus 
terti is put forward and actually relied on in a’lafer case by the 


R—109 


Ramesam, J. 
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third person. All that can be said is that, in the former suit, 
it was raised as a defence. It cannot be said that the defend- 
ant was actually relying upon that title or litigating under it. 
Now the present plaintiff who claims as the heir of Pakeerayya 
litigates under it. Mr. Somayya who appears for the appel- 
lants concedes that the judgment in the former suit does not bind 
Pakeerayya himself, or his assignees, or his heirs. It is mere- 
ly an accident in the case that the heir of Pakeerayya happens 
to be the very peragn who put forward the plea of Jus terti. 
That is only.an accidental circumstance. It might happen to 
be a different person. It is therefore clear that there is no res 
1#¢@¢caia by reason of the judgment in the former litigation. 
„ws The second point argued is the question on the merits, 
namely, as to who is the nearer heir. 

On the 2nd question argued as to who is the nearer heir, his 
Lordship after discussing the evidence proceeded as follows. 

The result is that the plaintiff’s case is made out and the 
decree of the lower court is right. 

One question of law was raised by the learned vakil for the 
appellants. He refers to Kedarnath Doss v. Protab Chunder 
Doss (1) and says that the name of the commen ancestor is 
not proved. On the face of Ex. A it is true that we do not 
know the name of the common ancestor and we start with three 
cousins as ancecstors. It is said that without the name of the 
common ancestor a pedigree cannot be proved. In Kedarnath 
Doss v. Protab Chunder Doss (1), Sir Richard Garth, Ce Ja 
says: 

á “I believe that the ruke of evidence there in cases Tike the present 
is correctly laid down in the last edition of Roscoe’s Nisi Priws Evidence, 
page 1010, that where the plaintiff clams as a collateral heir, he is bound 
to allege and prove his title through the common ancesfor in all its stages; 
and one most important stage is of course the common ancestor himself,” 
and the other Judge, Pontifex, J., does not say anything on this 
matter. He simply says: 

“The plaint ought to have stated the descent from a common ancestor, 
and the evidence ought to have supported such statement.” ~ 


But even the Chief Justice’s judgment merely says that the 
allegation in the evidence of a person claiming as heir must 
show all the stages of a relationship from the common ancestor. 
To this proposition nobody objects. When a person claims 
to he a ‘gnat? of the 4th or 5th degree, it is not sufficient if all 
that appears in the case is that he may be a cousin of the 10th 
or 12th degree. What he claims must be alleged and aE 
-9° © 1. (1881) IL R6C 6, 


~- 8 
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It does not mean that if the name of the common ancestor is eb eae 
not known, it must be held that the relationship is not proved. v. 
It does not mean that if two people have been proved to be parse 
brothers, their descendants are not related to one another mere- Rao. 





ly because the name of the father of the two brothers is not Ramesam, J. 
known. No doubt, if a witness comes and swears that he 
knows the names òf the two brothers, but he is not able to give 
the name of their father, it may be a circu#fstance to be taken 
into consideration in deciding whether the witness’ should be 
believed or not. The fact that a witness is unable to give the 
name of the common ancestor may be a cogent reason why’he 
should be disbelieved. But if we are otherwise clear that two 
people are grandsons of brothers, the mere fact that the name 
of the common ancestor is not known cannot be made a reason 
for holding that the relationship is not proved at all. There 
can be no such legal proposition. We do not think that the 
learned Chief Justice meant to say any such thing or lay down 
any such proposition. Anyhow the authority relied on by the 
Chief Justice does not support this proposition. In the 18th 
Edition of Roscoe’s Nis Prius Evidence, published in 1907, the 
passage is at page 1038 and runs thus: 


“If the plaintiff claims as collateral heir, he must prove the descent 
of hirfiself and the person last seized from a common ancestor; or at least 
from two brothers or sisters [Roe d Thorne x. Lord (2).]” 


This passage merely shows that there must be at least two 
brothers or sisters. Looking at the case itself, which is report- 
ed in Roe on the demise of Thorne v. Lord and Others (2), all 
that we have got is this: 

’ “The court took time to consider till this present term, when not be- 
ing able to agree in opinion concerning the necessity that a person claiming 
to be heir shall state in evidence a pedigree, either proving the deceasedeand = 
the claimant to be descended from some common ancestor, or at least from 
two brothers, or sisters, (which was allowed to be an immediate desccuit), 
or whether vague evidence of heirship, without such deduction, is proper 
to be left to a jury... .... : - 

The contrast is between definite evidence of conimon an- 
cestry or brothers’ ancestry as against vague evidence of .com- 
mon ancestry. Of course vague evidence will not prove defi- ° 
nite pedigree or descent. Definite descent from brothers is 
certainly common ancestry. There can be no legal proposi- i 
tion that, because the name of the common ancestor is not known, » 
the relationship cannot be held to be proved. Kedarnath Doss 

* v. Protab Chunder Doss (1) cannot be regarded e an authority 


tr aB) IL R6 C 626, 2 (1776) 2 BL W.°1099 : 96 E. R. 649. 
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for such a preposition, as is sometimes supposed. In this case 
there is a clear statement by the defendants’ ancestors that 
Madiraju, Narayanappa and Lingaraju were grandsons of 
brothers. At that time there was no motive for meking an 
inaccurate statement and the pedigree was not in dispute. 
Acting on Ex. A-1, I accept the conclusion of the learned 
Subordinate Judge and dismiss this appeal with costs. 
Kumaraswams' Sasiri, J. :—I entirely agree. 


N:S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—SIR KUMARASWAMI SASTRI AND MR. 
JUSTICE RAMESAM. 
Sannidhiraju Subbarayadu and 
others eat A ppellants* (Plaintiff's L. Rs.). 
Vv. 
The Secretary of State for India in 
Council represented by the Collector of 
Godavari or Respondent (Defendant). 


Madras Irrigation Cess Act (VII of 1865), 5 1—Rwer belonging to 
Governinent—Navigable river—Navigabdity throughout the year, tf neces- 
sary—River navigable for big boats for some morihs only in the year and 
for the rest mezigable for fishing craft only—If can be said to be nauigable 
throughout the year—Rtiver not wholly belonguyg to Government—Rights 
of riparian owner to draw water from—Levy of water-cess—Legality— 
Riparian rights—Nature and measure of. 

Navigability throughout the year is necessary to make a river navigable 
for the application of the rule that a river which is tidal and navigable 
belongs to Government. 

The Secretary of State v. Venkatanarasimha Naidu, 1920 M W N 29, 
followed. 

dVhere a river is navigable for big boats for about six or seven months 
only in the year but for the rest of the year it is navigable only for small 
fishing craft, and the evidence does not show that there is any trade in the 
fish and that fish from the river are exported to other places along the 
waterway, the river cannot be said to be navigable throughout the year. 

Where a river or stream does not wholly belong to the Government, 
but, on the other hand, partly belongs to the riparian owner or does not 
belong to the Government at all, the riparian owner is entitled to draw 
water from it and, so long as he does not exceed his rights as a riparian 
owner, he is not liable to water-cess. Whether the right of the riparian own- 
er is a natural right or a prescriptive right does not make any difference, 
and no distinction can be made between the effect of a grant on the measure 
of irrigation rights granted, whether the enjoyment at the time of the grant 
was by an easement or as a riparian owner with natural or prescriptive 
rights. pee 


*S. A, No. 1216 of 1924, 19th April, 1927, 
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Lakshminarasu Avadhanulu v Secretary of State for India, (1917) 34 


M L J 223, and The Secretary of Slate for India in Council v. The Mahka- 
raja of Bobbih, (1919) L R 46 I A 302 : IL R43 M 529 : 37 ML J724 
(P C), reffered to. 

The effect of the decisions of the Privy Council in Prasad Rao v. The 
Secretary of State for India, (1917) LR 441A 166 : I L R 40 M 88:33 
M L J 144 (P C), and Ambalevana Pandara Sannadhi v. The Secretary of 
State for India, (1927) I L R 40 M 909 (P C), is not only to reverse the 
decisions in Kandukurt Manalaksiwnamina Gars v. The Secretary of State 
for India, (1910) I L R 34 M 295 : 20 M L J 828 and The Secretary of 
State for India v. Ambalavana Pandara Sannadhi, (1910) I L R 34 M 
366, from which they arose in appeal, but also to reverse the decision of 
the majority in The Secretary of State v. Janakiramayya, (1212) ILR 
37 M 322 : 24 M L J 365. 

A ripanan right is a natural right and is not acquired by immemorial 
user. It exists by law. It may be lost by the adverse enjoyment of an- 
other but ıt has not got to be enjoyed to be kept up. Whatever the enjoy- 
menc at the date of the grant may be, the measure of the right that passcs3 
is determined only by the configuration and the width of the river or 
stream. 

Second appeal against the decree of the Court of the Sub 
ordinate Judge of Rajahmundry in A. S. No. 104 of 1923 
(A. S. No.7-of 1923, on the file of the District Court, Goda- 
vari) preferred against the decree of the Court of the District 
Munsif of Amalapur in O. S. No. 833 of 1918. 


N. Rama Rao and P. Panm Rao for appellants. 
The Government Pleader for respondent. 


The judgment of the Court was delivered by 


Ranesain, J. :—This second appeal arises out of a suit to 
recover from the defendant who is the Secretary of State for 
India in Council Rs. 8-13-2 being the water tax collected from 
the plaintiff by the defendant’s officers and paid under protest 


and now alleged by the plaintiff to be illegally collected. The 


plaintiff is the pujar of a certain temple which owns a dermila 
inan, 12 acres and odd in extent. The inam was included in 
the assets of the zamindari of Guttenadivi at the time of the 
permanent settlement and was granted to the temple subsequent 
to it. Hence the word ‘darmtla’ inam (that is, subsequent inam), 
as opposed to inams granted prior to the settlement and exclud- 
ed from the assets of a permanently settled estate and after- 
wards enfranchised by the inam rules in 1861 to 1864. Thus, 
the suit land is not an enfranchised inam and is part of the 
zamindari lands of ‘Guttenadivi. The zamindari of Gutte- 
nadivi is a small zamindari paying a peishcushof*Rs. 651 in 
Amalapur taluk (vide Maclean’s Manual, Glossary, Vol. III 
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under Amalapuram). The river Godavari is cross bunded by 
an ancicut below the town of Rajahmundry at the village of 
Dowleshwaram and below it splits up into two branches form- 
ing the Godavari delta. The northern branch is know as the 
Gautami branch and the Southern is known as the Vasistha 
branch. Between the two branches are the talks of Amala- 
_ pur and Razole and the zamindari of Guttenadivi is in the for- 
mer taluk. The Gautami branch in the course of its progress 
towards the sea which it joins near Koringa splits up into in- 
numerable branches which separate and join again forming 
islands; so that, it is some times difficult to say which is the main 
stream of the Godavari. The suit lands abut on a branch 
known as the Addarapu Kalva or Chilapa Kalva. The plain- 
tiff alleged that on both sides of the branch are Guttenadivi lands 
but the courts below have found this against the plaintiff. They 
found that while on the one side there are Guttendivi lands, 
there are onthe other side the Government lands of 
the Yedurlanka village. The plaintiff-appellant has questioned 
the correctness of this finding. For the present, the case will 
be discussed on the footing that the finding is correct. Both 
the lower courts dismissed the suit. The District Munsif 
found (vide paragraph 48 of the judgment) that the Govern- 
ment as owner of one of the bunds is also the owner of the 
northern half of the bed of the stream. He, therefore, held 
that the Government is entitled to levy water cess. On appeal 
the Subordinate Judge held that the stream was navigable and, 
therefore, belongs to Government. With reference to a conten- 
tion that the plaintiff is entitled to exercise rights of a riparion 
owner free of water cess both the lower courts observed that 
long user has not been made out in the suit. The plaintiff files 
this second appeal. 

Before us in second appeal two points have been elaborate- 
ly argued. First, whether the stream is a navigable_stream at 
the place where the suit lands abut on it, and secondly, in any 
event, that the plaintiff is entitled to the exercise of riparian 


, Tights free of water cess. On the first question, whether the 


river is navigable, the District Munsif recorded his finding teus 
(Paragraph 48 of the judgment): 
“One of the branches of the Godavari bifurcates into Virudhagantami 


«e and Uppaganti Kalva each a mile wide; that Addarapu Kalva takes off 


from Uppaganti Kalva; that it is four or five miles long, that on one side 
of it at the point where plaintiff takes out his water there are Government 
laqds and on thè “other Zamindari lands; that it is navigable in the ordinary 
sense of. the term. for big boats for about 6 or 7 months and only for fish- 


— 
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ing bbats later to a disteance of 20 yards in the remaining period of thé 
year. It is admittedly subject to tidal action. As owner of one of the 
bunds half of the stream belongs to Government On this ground, I find 
that Government is entitled to levy water cess.” 

It is clear that the District Munsif thought that the river 
cannot be regarded as a navigable river, for if it could be re 
garded as navigable, the Government would have been the 
owner of the whole of the bed, but he held that the Government 
owned half of the stream. Earlier in paragraph 35, he observed: 

“The water is fresh only for four months in the year and that it is 
brackish during the remaining 8 months, that fairly big boats pass over 
it from July to January and, thereafter, only small neugs and that Chilapa 
Kalva is navigable for six months for fairly big boats” 

The Subordinate Judge said : 

“The learned District Munsif having fully examined the evidence 

came to the conclusion that the stream is navigable for big boats for about 
6 or 7 months in the year for baats of a load of 15 tons and for the rest of 
the year for small fishing craft. In this finding of fact also I wholly con- 
cur and the result of it is to make it out that the stream is navigable alt 
through the year.” 
I think the Subordinate Judge has misunderstood the District 
Munsif’s finding. The Districct Munsif did nct hold that the 
stream is navigable all through the year. In His opinion the 
fact that only small fishing craft passed through the stream 
after January is not enough to make it navigable, whereas in the 
view of the Subordinate Judge it is enough. The question, 
therefore, arises, whether, on the facts found, namely, that the 
stream is navigable for big boats for about six or seven months 
but for the rest of the year for small fishing craft only, the 
river can be held to be navigable throughout the year; and 
secondly, whether navigability throughout the year is necessary to 
make a river navigable for the application of the rule that a 
river which is tidal and navigable belongs to Government. Tgk- 
ing up the latter question first, the point was fully discussed in 
the judgment in The Seceretary of State for India v. Venkata- 
narasimha Naidu (1). Both the learned Judges held that for 
a river to be properly described as navigable it must be navig- 
able throughout the year. Burn, J., observed at pages 222: 

“Navigable has always been interpreted to mean ‘navigable through- 
out the year.’ J. G Bagram v. The Collector of Bhullooa (2) Chunder 
Jaleah v. Ram Churn Mookerjee (3), Mohini Mohan Doss v. 


Khajah Assanoollah (4) and The Secretary of State for India v. Bijoy 
Chand Mahatap (5).” i 


1. (1920) M W N 209. 2. (1864) 1 W R %3. 
3. (1871) 15 W R 212. 4. (1872) JZ W R 73. 
5. (1919) IL R 46 C 390, r 
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“With reference to an,argument of the Government Pleader in 
that case that the Calcutta decisions were based on the wording 
of the Regulation of 1825, he observed: 

“Assuming this to be so, there seems to me to be no reason to suppose 

that the public rights in river beds are greater in Madras than in Bengal, 
at any rate where the banks form portion of permanently settled estates. 
No Madras authority has been cited which supports the claim now put 
forward.” 
Sadasiva Aiyar, J., also refers to the cases in Chunder Jaleah v. 
Ram Churn Mookerjee (3) and The Secretary of Etate for 
India v. Bijoy Chand Mahatab (5). Inthe decision in The 
Secretary of State for India v. Bijoy Chand Mahatab (5), 
Fletcher, J., relies on the earlier decision in Charnder Jaleah v. 
Ram Churn Mookerjee (3). The case went up on appeal to 
the Privy Council and was affirmed in the Secretary of State 
for India v. Maharaja of Burdwan (6). At page 110, Viscount 
Cave observes: 

“From Guruchumbook up to Ampta that is to say, for a distance of 
about fourteen miles, the river is navigable at certain seasons only, and for 
present purposes may be treated as non-navigable.” 

At page 111 it was pointed out that the Subordinate Judge 
came to the conclusion 

“that the whole bed of the river where it ran through the ramindari 
lands, and the bed ad medtem filum aquae where it bounded those lands on 
one side only, was the property of the zamindar, and accordingly that the 
churs formed on these parts of the mver-bed belonged to the zaminiari.” 
At page 112 it was said, 

"in dealing with this appeal their Lordships accept the concurrent 
findings of the Courts as to the ownership of the bed of the river and of 
the churs formed upon it since the date of the settlement.” 

‘It is clear from the above quotations that the Privy Coun- 
cil accepted Fletcher, J.’s view in The Secretary of State for 
India v. Bijoy Chand Mahatab (5). The decision in The 
Secretary of State for India v. Venkatonarasimha Naidu (1) 
was followed and the decision in The Secretary of State for 
India v. Maharajah of Burdwan (6) applied by 
Devadoss, J, in The Secretary of State for India 
v. Bala Venkatarama Chetty (7), but we ate inform- 
ed that the decision is the subject of a Letters Patent Appeal 
and I do not wish to rely on that case. But I cannot get over 
the reasoning of the Privy Council in the Secretary of State for 
India v. Maharajah of Burdwan (6) and- I have 


1, (1920) M WN 209. 3. (1871) 15 WR 212. 


5. (1919) I L R 46 C 390. 
6. (1921) L.R4®IA 565 : I L R49 C103 -42MLJ 61 (PC). 
; d 7. (1926) 52 M L J 15. 
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come to the conclusion that a river must bë navigable 
_ throughout the year if it is to be regarded as a naviable river. 
The Learned Government pleader relied on Orr Eving v. Col- 
quhoun (8). It is true that Lord Blackburn observed at page 
847 that 

“there is ample evidence that there nea been, at least as long as liy- 
ing memory extended, a user by the public of the navigation in the river, dur- 
the period of the year when the water was high enough; ........ . and he 
does not entertain any doubt that the interlocutor, so far as it finds that 
the Leven is a navigable river free to the public, and that the Defenders 
have no right to execute works which obstruct the navigation, is right.” 
But on a closer examination of the case it shows that dis- 
tinction was drawn between the ownership of the bed of the 
river and the right to navigate that, though the river was navi- 
gable in the sense that the public have a right to navigate it, he 
applied the rule of medium filum aquae to ascertain the ,owner- 
ship of the bed (vide page 854) and allowed the appeal on-the 
ground that the appellant did not obstruct the public rgihts of 
navigation, by the pier he has erected, and for the purpose of 
the ownership he regarded the river as a non-navigable river 
(see page 856). This case does not therefore support the 
Government Pleader’s contention. It is true that in America 
it has been held that it is not necessary that the river should be 
navigable throughout the year (see Farnham on Waters, Vol. 1, 
pages 100 to 102, Black’s Pomeroy on Water Rights, page 463, 
S. 218, and Angle on Water Courses, p. 696, S. 537. But having 
regard to the observations of the Privy Council in 
Srinath Roy v. Dinabandhu Sen (9) referring to the observa- 
tions of Chief Justice Tilghman in Carson v. Blazer (10) and 
President Porter in Zimmerman v. Union Canal Compury (11). 
applied by Sadasiva Aiyar and Burm, JJ, . in 
The Secretary of State for India v. Venkatanarasinuia Naidi? 
(1), it is unsafe to rely upon the American decisions and apply 
them to Indian conditions which are sometimes different. The 
branch of the Godavari near the suit lands is known as Adda- 
rapu kalva. The Telugu word “Kalva” generally means 
an artificial channel as opposed to a natural stream. . {t is 
clear that at the spot in question there must have been so many 
changes in the configuration of the branches of the river that 
the people have ceased to regard this branch as a "natural 
stream. The width of the stream at the place as accepted b by 

1: (1920) M WN 209. 8. (1877) LR2AC89. | 
9. (1914) LR 41 IA 221:1 L R 42 42 C 489 at pp 129 tg WL a7 ML J 
419 (P ©). 
10. ` (1810) 2 Binney 477. 11. (1856) 1 Watts and Sergeant 351. 
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the courts below is not more than 100 links or 22 yards (see 
D. -W. 1 quoted by the District Munsif in paragraph 28). 
` “At the time of the tide, there is no water in it.” 

D. W. 2 also says that at low tide the bed will be quite dry 
leaving a small quantity of water, knee deep and mud. The 
above statements are taken from the depositions of defend- 
ant’s witnesses who will be naturally more inclined to suppert 
the defendant. The conditions of this branch seem to .be 
far worse from the point of view of the navigability than those 
of the river Kistna discussed by Sadasiva Aiyar, J, in Ihe 
Secretary of State for India v. Venkatanarasimha Naidu (1). 
The Government Pleader also attempted to argue that the river 
was as a matter of fact navigable throughout the year because 
small fishing craft are able to navigate it from January to 
July. , But that small fishing craft may float over the water 
ig not enough; small fishing craft are very often mere logs of 
wood on which fishermen sit while fishing and cannot be said 
to be useful for commercial purposes. In Farnham, Vol. 1, 
page 100, S. 23, it is observed: 

fnt “the term includes all waters which for a period long enough to be 
of commercial value are of sufficient capacity to flaat water craft for the 
purposes of commerce, or float to market the products of the country 
through which the water extends, so as to be useful to the population alony 
its banks. This is alike the rule of the Civil, English, Common and 
American Law”. 

The rule is not satisfied by the mere fact that fishermen take 
fish from the stream for their own sustenance. The evidence 
does not show that there is any trade in the fish and that fish 
from the river are cured and exported to other places along the 
water way. If there is any doubt about the evidence I 
yrvould certainly call for a fresh finding allowing further evi- 
dence if necessary but I have dlready extracted sentences from 
defendant’s witnesses. They are far from showing that the 
river is navigable throughout the year even for small fishing 
craft. But, assuming as it is, it is not for commercial pur- 
poses. I have therefore come to the conclusion on the find- 
ings of the lower appellate court and on the materials before 
us that the river is not navigable throughout the year and there- 
fore cannot be regarded as a navigable river and that no fur- 
ther finding need be called for on the matter. In view of my 
conclusion on the second point I am about to discuss, it is 
all the more unnecessary to call for a finding. 


1. (1920) M W N 209,-at pp. 210 & 211. 
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I now proceed to discuss the second point in the case, 
namely, whether, by reason of the riparian rights of the plain- 
tiff, he is entitled to use the water free of water-cess. On this 
matter, the history of the case law in this Presidency may be 
stated as follows: In The Secretary of State for India v. 
Swani Naratheswwarar (12), it was held that, where water flow- 
ing from a Government source flowed through a sheet of 
water in an inam and then overflowed the inam, the inam was 
liable to pay water-cess. One might concede tliat where 
water from a Government source directly irrigates the inam, 
the inam is certainly liable to pay water-cess, but where the 
water from the Government source naturally flows into a tank 
or stream within the inam and then the water is used for irriga- 
tion, it is only natural rights that are being enjoyed and, there- 
fore, the inam is not liable for water-cess. But, however, this 
view did not then prevail. This case was followed in The 
Secretary of State for India v. Ambalavana Pandara Sanna- 
dhi (13). In that case, where water from two hills, one be- 
longing to the Government and the other to the private party, 
combined and flowed in a channel between Government and 
private lands and the water was used for irrigation by a pri- 
vate party, it was held he was using Government water; but to 
the extent that the accustomed flow at the time of the grant 
was utilised for irrigation, it was held that the inamdar was not 
liable to water-cess. But where more water was used: 
than the accustomed flow at the time of the grant, 
it was held that he was liable to water-cess. In this decision, 
the decision of the High Court in the Uralam Case, Kanduku- 
ri Mahalakshmamma Garu v. The Secretary of State for India 
(14), was followed. But the Uralane Case itself and this de- 
cision both went up to the Privy Council and I will refer tò 
their effect later on. Meanwhile, before the Privy Council 
decisions were passed, there was some change in the trend of 
the decisions in the High Court itself. In The Secretary of 
State v. Janakiramayya (15) (a Letters Patent 
Appeal), it was held by Sadasiva Aiyar, J., that the presump- 
tion of ownership in flowing water is rebutted by showing that 
the bed of the stream over which water flows does not wholly 
belong to Government. Where half the bed belongs to z 
private owner, Madras Act III of 1905 cannot be held to 


È ! 

Js. (1910) ILR#4#M 21.: 2ML J76. 13. (1910) IL RSX M 366 
14. (1910) I L R34 M 295 : 20 ML J 823.° °y 
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abrogate the ordinary juristic principles regarding flowing 
waters or to create a new kind of ownership in the Govern- 
ment in respect of them which entitles them to impose assess- 
ment. His view was that, if there are riparian rights and 
where the irrigation is limited to the exercise of such rights, 
there is no right to levy water-cess. But his view that half 
only of.the bed belonged to Government did not prevail, and 
the other two Judges held in the opposite way. In Sn 
Rajah Stmhadrn Raju v. The Secretary of State (16), it 
was held by Spencer and Sankaran Nair, JJ., that where a 


right to take water is proved and established in a previous liti- 


gation, an engagement to give it free of water-cess should be 
implied, and Government could not levy water-cess. 
The Secretary of State v~.  Janabkiramayyva (15) 
was distinguished on the ground that it turned upon the 
question of the right to the bed; whereas in the case before them 
there was no riparian right, but the mokhasadars were enjoy- 
ing the right as a matter of easement. It is somewhat difficult 
to follow the distinction. If in The Secretary of State v. 
Janaktramayya (15)-the inamdar had a riparian right and if 
in Sri Rajah Simhadri Raju v. Secretary of State (16) the 
inamdar had a right to easement, one would think that the latter 
case is not stronger than the former. In Prasad Row v. The 
Secretary of State for India (17), the Urlam case decided by 
the High Court in Kandukuri Mahalakshmanamma Garu v. 
The Secretary of State for India (14) came up before the 
Privy Council; at p. 894 in discussing the Irrigation Cess Act 
Lord Parker observed: l 

“If, for example, a ripirian owner irngates his land with weter 
derived from a river or stream of which it can be truly said that it is a 
reer or stream belonging to the Government, a cess would appear to be 
leviable-even though the Government had never spent a single rupee in 
improving the source of supply. If, in order to avoid this result, reliance 
were placed on the first proviso, the question would arise whether it were 
possible to imply some engagement with the Government arising out of the 
natural or prescriptive right of the riparian owner.” 

Here I wish to note that these sentences 
refer only to a case where the river or stream belongs wholly 
only to Government and it is only in such a case that the cess 
is prima facie leviable by Government and exemption could be 





' 14. (1910) I L R34M21:2MLJ 823. : 
2 15.. (1912) I LIR 37 M 32 : 24 M L J.35. — eo sy 
165° 1914) ILL.R 3I MO LAMLJESL ` 
17. ADLER 4 I A 140MB 33M LJ 14 (P O. 
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claimed, if at all, only on the ground of an engagement within 
the meaning of the proviso. But where the river or stream 
cannot be said to belong wholly to Government, the ohservations 
that cess is prima facte leviable and therefore it is necessary to 
get exemption by reliance on the engagement are not applicable. 
Where the river or stream does not wholly belong to Govern- 
ment but only a half or no part of it, as where the owners of 
both sides are private owners and water from a Government 
source higher up flows into the river, it looks as if in the view 
of Lord Parker cess is not prima facte leviable. At p. 896, 
His Lordship then discussed the object of the proviso and his 
conclusion was that the object was to safeguard the obligation 
not to increase the jumma. At p. 897, he discusses the question 
whether the right to irrigate free of water-cess is luited to the 
mamul enjoyment at the time of the grant. Ther afte: describ- 
ing the various channels in the case, His Lordship observes at 
page 904: 

“Obviously some mght or easement of taking water from the river 
must pass. The only question is as to the measure of this right.” 


He then comes to the conclusion that the 
measure of the right is not the mamul of enjoyment at the time 
of the grant but the capacity of the easement granted as shown 
by the configuration of channels and sluices and such other 
features. At the bottom of page 905, he observes; 


“Assuming, on the other hand, that the river Vamsadhara does not 
belong to Government, the right of taking water from it into each of the 
four channels could not depend on any easement created by virtue of the 
permanent saectilement. It would depend in part upon the natural rights 
of riparian owners and in part on prescriptive rights existing at the date 
of; and passing under, the sanads, or acquired since the sauads were 
granted.” l a ce 

‘Then his Lordship observes: l 


“The construction of the sanads in the way their Lordships construe 
them has the advantage of being in ample accord with the known policy 
and objects of the permanent settlement. * * * t The policy was to 
encourage such progress”. . 


Then he says at page 907 that conclusions of the lower courts ° 


were fallacious. The actual case was one of easement and not 
of riparian rights, but the way in which his Lordship discussed 
the construction of the sanads and the policy of the Government 
at the tiime of the settlement and used it-for the purpose of 
determining the measure of the easement shops that exactly 
the same principlés ‘would: appl¥ to. detérmine the effect of the 
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grant even if it were not a case of easement but a case of ripari- 
an right. In fact the riparian right and the prescriptive right 
were put together in the paragraph immediately preceding the 
discussion of the construction of the sanad. It is true at an 
earlier page (895), His Lordship observed : 

“It is a nice problem whether a riparian owner, who is exercising his 
natural or prescriptive right of taking water from a natural stream for 


purposes of irrigation, is taking water from a stream belongug to the 
Government within the meaning of the cess Act.” 


But that nice problem was only in respect of a stream wholly 
belonging to the Government. Where the stream does not 
wholly belong to the Government, but, on the other hand, part- 
ly belongs to the riparian owner or does not bclong to the 
Government at all, it is not a nice problem. But assuming it 
is a nice problem in all the cases, there does not seem to be any 
doubt as to what the answer would have been from the manner in 
which the question is discussed, at page 906, though the matter 
had not to_be decided in that case. But in the case immediate- 
ly following it, namely, Ambalavana Pandara Sannadhi v. 7 he 
Secretary of State for India (18), which was on appeal from 
The Secretary of State for India v. Ambalavana Patdara Sana- 
dhi (13), it was conceded by both the parties that the decision of 
the Privy Council in the Urlam case [Prasad Row v. The 
Secretary of State for India (17)] applied to that case also. 
When we remember that the case in The Secretary of State for 
India v. Ambalavana Pandara Sannadhi (13) was the case of a 
channel in which water from a Government hill and a private hill 
combined and flowed and the channel flowed though the private 
owner’s land, it is clear that the Urlam decision [Frasad Row 
v. The Secretary of State for India (17) ] was held to extend 
to the case of riparian owners by the decision in Ambalavena 
Pandara Sannadh v. The Secretary of State.for India 
(18). In my opinion the effect of the decision of the Privy 
Council in Prasad Row v. The Secretary of State for India 
(17) and Aimbalavana Pandara Sannadhi v. The Secretary of 
State for Imdia (18) was not only to reverse the decisions in 
Kandukuri Mahalakshmamma Garu v. The Secretary of State 
for India (14) and The Secretary of State for India v. Ambala- 
vana Pandara Sannadh (13), from which they arose in appeal, 
but also to reverse the decision of the majority in The Secretary 
5, (1910) TLR 34 M36. 14. (I9IO)I L R 34 M 25:20 M L J 823 

© 15. (1912) I L R 37 M 32 : 24 M L J-365. 

eize (1917) LR MIA 166: see aaa (P 0). 
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of State v. Janakiramayya (15). In Laeshminarasu 
Avadhanulu v. The Secretary of State for India 
(19) it was held that in the case of enjoyment of riparian rights 
the inamdar is not liable to water-cess. Sadasiva Aayar, J., 
followed his own view in The Secretary of State for India v. 
Janakwamayya ` (15), for, though he was then in a 
minority, he now found hewasat liberty to follow 
that view on account of the Privy Council deci- 
Bion in Prasad Row v. The Secretary of State for 
India (17). I entirely agree with the view taken in Lakshmi- 
norasu Avadhanuin v. The Secretary of State for India 
(19), as to the effect of the Privy Council decision. This 
view is further supported by the fact that the basis of the deci- 
sion of the majority in The Secretary of Stole v Janaki- 
raimayya (15), namely, that the whole bed belonged to 
the Government, a view with which Sadasiva Aiyar, J., did not 
agree and by reason of which that case was distinguisred in 
Sri Rajah Simhadri Raju v. The Secretary of State (16), was 
itself overruled in the Full Bench decision in Venkata Labshnu- 
narasamma v. The Secretary of State (20) [see also 
Neelakandan Nambudripad v. The Secretary of State 
(21)] so that, this is another reason why the decision in 
The Secretary of State v. Janakiramayya (15) ceases 
to be of any authority. And if the whole bed does not belong 
to the Government, that decision does not apply, there is no 
nice problem to decide and the principles of Urlam Case [ Prasad 
Row v. The Secretary of State for India (17) ], apply. 
In The Secretary of State for India in Council v. Alaharajah 
of Bobltl (22), a decision of the Privy Council, Lord shaw 
after quoting the sentences of Lord Parker in Prasad Row v. 
The Secretary of State for India (17), at page 894, 1 h&ve al- 
ready quoted, referring to the natural or prescriptive right of 
(he riparian owners, says: 

“that question so reserved is the point now in issue. In their Lord- 
ships’ opinion such an engagement should be implied in the circumstances 
already set out. The predecessors of the respondent were using the 
water as of right when the servient zamindari was forfeited to the crow. 
in 1833; with the owners of that zamindari they had, to usc the general 


15. (1912) IL R 37 M 322 : 24 M L J 365. 
16. (1914) I L R 39 M 67 : 28 M L J 51. 
17. (1917) L R 41I A 166 : ILR 40M 88 :33 ML J14 (P C©).. 
18. (1917) I L R 40 M %9 (P C). 19. (1917) 34 M L J 223. 
20. (1917) I L R 41 M 840 : 35 M L J 159 (F B). 
21. (1919) 12L W 371. °°”. 
22. (1919) L R46 I A 02:1 LR 43 5:37 ML J 724 (PC. 
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iia employed in the statute, a good engagement. In taking the servient 


estate, this engagement accompanied the transaction, and the engagenient 
was thereafter with the Crown.” 

In that case the riparian owner abutting on the channel 
had a right by prescription to take the water of a river through 
the channel over the lands of the Zamindar of Palkonda which 
were since forfeited to Government. It was held there was 
an engagement not to levy water-cess. Whether it is a na- 
tural right or a prescriptive right of the riparian owner, l do 
not see what difference it makes. The method of reasoning 
in Prasad Row v. The Secretary of State for India (17), the 
way in which it was conceded that it applies in Ambalavana 
Pandara Sannad v. The Secretary of State for India in 
Council (18), the decision in Lakshminarasu Avadhanulu v. 
The Secretary of State for India in Council (19) and finally 
the decision in The Secretary of State for India in Council v. 
Maharajah of Bobbili (22), all show that at this day no dis- 
tinction can be made between the effect of a grant on the 
measure of irrigation rights granted, whether the enjoyment 
at the time of the grant was by an easement or as a riparian 
owner with natural or prescriptive rights. In the present case, 
the lower courts observe that the immemorial use of riparian 
rights by the plaintiff is not proved. In this observation the 
lower courts are, in my opinion, guilty of a misconception of 
law. . A riparian right is a natural right and is not acquired 
by immemorial user. It exists by law, it may be lost by the 
adverse enjoyment of another, but it has not got to be enjoyed 
to be kept up. Whatever the enjoyment at the date of the 
grant may be, the measure of the right that passes is determin- 
ed only by the configuration and the width of the river or 
streamj. I therefore think in this case the plaintiff is entitled 
lo draw water from the Addarapu Kalva in exercise of his 
rights as a riparian owner and so long as he does not exceed 
those rights he is not liable to water-cess. That in India 
rights of the riparian owner include also the right to take rea- 
sonable quantity of water for purposes of irrigation scarcely 
admits of any doubts. 

In the result I would allow the appeal and oe the suit 
with costs throughout but only with interest at 6 per cent. in- 
stead of 12 per cent. claimed. 
or ae Appeal allowed. 

7. (IN LRHTA IG IL ROMO BMLTIM OO. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sm Murray Coutts Trotter, Kt., Chief 
Justice, MR. Justice WALLACE AND MR. Justice BEASLEY. 
The Commissioner of Income-tax, 


Madras Referring O fficer* 
v. 
Trichinopoly Tennore Hindu Permanent 
Fund, Itd. Nespondent. 


Indian Income-tax Act (XI of 1922), Ss 3 and 10 (2) (iii) —Matual 
Benefit Soctety or Company—Dtstinction between—Permiment Furd—Rcegis- 
tration as a Company under the Companies Act—Fund carrying on bank- 
ing business—Loans granted to subscribers or shareholders as well as 
ontsiders—No special concession to subsrcibers or shareholders—Fund if a 
company or Mutual Benefit Soctely. 

A Hindu Permanent Fund was registered as a Company under the Indian 
Companies Act. Its nominal capital was made up of 1,800 fully paid up 
permanent shares of Ra. 50 each which was called the ‘paid up 
capital’ and 2,333 term shares of Rs. 90 each payable in 45 monthly instal- 
ments of Rs. 2 which was called ‘subscription capital’. The objects of the 
Fund according to its Memorandum of Association were ‘to enable persons 
tu save money’ and ‘to enable persons to secure loans at favourable rates 
of interest on sufficient securities’. The fund carried on banking business 
and its affairs were managed by a Managing Committee elected by the gene- 
ral-body of the members of the Fund which consisted of the shareholders 
of the Fund, te, the permanent shareholders and the 
term shareholders or subscribers. The Managing Committee was 
granted power to invite deposits which consisted of security 
deposits, fixed deposits, monthly deposits and current deposits. 
These deposits were received from all persons whether members of the 
Fund or not. Loans were granted to the constituents 
of the Fund, ie., members or shareholders, depositors, and others on 
security. The profits of the Fund which were the excess of interest and 
other miscellancous receipts over interest, payments, establishment pay 
and other miscellaneous charges were divided among the shareholders, 
directors, and charity funds in certain proportions. 

Held, (on a reference by the Commissioner of Income-tax) that this 
Fund must be assessed as a Company and not as a Mutual Benefit Socitey. 
Board of Revenue v. Mylapore Fund, (1923) IL R47 Mad. 1 (S B), 
and New York Life Inswrance Company v. Styles, (1889) L R 4A C 
381, distinguished. 

‘Case stated under S. 66 (2) of the Income-tax Act XI 


of 1922 for the decision of the High Court by the Commissioner 
of Income-tax, Madras: 

I have the honour to refer, for the decision of the Hon’ble 
, the Judges of the High Court, the following questions of law 
*Refd. C. No. 12 of 1926. Sth May, 1927., 
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which have arisen in assessing the Trichinopoly Tennore Hindu 
Permanent Fund :— 

(1) Should this fund be assessed as a Mutual Benefit Society or 
as a Company, t.e., should the assessment be made only on the income earn- 
ed from non-members or on the total income? 

(2) If the fund should be assessed as a Mutual Benefit Society, 
te, only on its income from non-members, are the depositors members of 
the fund? 

(3) Should the sums paid to the term shareholders and depositors 
in respect of subscriptions and deposits be deducted as expenditure incur- 
red solely for the purpose of earning the profits or gains of the fund? 

The recent history of the assessment of this fund is as 
follows :— 

While the case of the Mylapore Hindu Permanent Fund 
was before the High Court, the Trichinopoly Tennore Hindu 
Permanent Fund along with other so-called Mutual Benefit 
Societies submitted a copy of a printed memorial to the Finance 
Department of the Government of India asking that they should 
be prescribed under the explanation to S. 10 (2) (ii:),-4. e., that 
the recurring subscriptions paid by their shareholders or subs- 
cribers should be deemed to be capital borrowed for the purposes 
ot the business. When the High Court’s decision in the case of 
the Mylapore Hindu Permanent Fund (1) was announced, it was 
thought that there was no need for the Government of India 
to prescribe any Mutual Benefit Societies under the explanation 
mentioned above. I accordingly informed the Secretary to the 
Trichinopoly Tennore Hindu Permanent Fund that the Income- 
tax authorities would follow the decision of the High Court in 
respect of Mutual Benefit Societies, t.e., would only assess the 
income not derived from members. On that understanding 
the Secretary withdrew his memorial to the Government of 
India. For the next two} years therefore the Society was only 
assessed on its profits derived from non-members. For the 
year 1925-26, it made a return accordingly. The Income-tax 
Officer, however, looked more closely into the working of this 
particular fund and came io the conclusion that its constitution 
was different from that of other Mutual Benefit Societies and 
that it was not a Mutual Benefit Society because its transactions 
with putsiders constitute a very large proportion of its total 
transaction. He accordingly held that the society was a mere 
banking concern with a limited liability and taxed it on its total 
profits. This decision was upheld by the Assistant Commis- 
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sioner on appeal and the Fund has accordingly applied for a 
reference to the High Court on the questions set out above. 

The petitioner Fund isa company registered under the 
Indian Companies Act. A copy of its Memorandum and Arti- 
cles of Association is appended—Ex. A. The nominal capital 
of the company is Rs. 2,99,970 made up as follows:— 

(1) One thousand eight hundred fully paid up per- 
manent shares of Rs. 50 each amounting to Rs. 90,000. This 
is called the patd-up-capital. 

(#) Two thousand three hundred and thirty three term 
shares of Rs. 90 each payable in 45 monthly instalments of 
Rs. 2 amounting to Rs. 2,09,970. This is called ‘subscrip- 
tion capital’. 

The objects of the Fund according to its Memorandum of 
Association are:— 

(a) to enable persons to save money, 

(b) to enable persons to secure loans at favourable 
rates of interest on sufficient securities, and 

(c) to do all such other things as are incidental or con- 
ducive to the attainment of the above objects. 

The Fund carries on banking business and its affairs are 
managed by a Managing Committee elected by the General Body 
of members of the Fund (Articles 57 and 65). The General 
Body consists of the shareholders of the Fund, 4.¢., the perma- 
nent shareholders and the term shareholders or subscribers 
(Article 2). 

The Managing Committee of the Company is granted power 
to invite deposits (Article 30). The various classes of deposits 
received by the Fund are :— 

(1) Security deposits (t.e., deposits received from fhe 
office-bearers and staff of the Fund). 

(2) Fixed deposits. 

(3) Monthly deposits (1.e., deposits received in succes- 
sive monthly mstalments for a period of 21, 45 and 83 calendar 
months and returned at the end of these periods with interest 
at Of per cen per annum on the average amount deposited du- 
ring the stipulated period). ° 

(4)Current deposits. 

These deposits are received from all persons whether mem- 
bers of the Fund or not. In fact, it is these deposits that form 
the bulk of the money-lending capital of the Find . 
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Loans are granted to the constituents of the Fund, t.e., 
members or shareholders, depositors, and others on cash security, 
moveable security, immoveable security, and personal security 
(Article 37). i 

The profits of the Fund, which are the excess of interest and 
other miscellaneous receipts over interest payments, establish- 
ment pay, and other miscellaneous charges, are divided among 
the shareholders, t.e., permanent and term shareholders, directors 
and charity funds in certain proportions (Article 55). The 
amounts paid to permanent shareholders are called ‘dividends’ 
and those paid to the term shareholders or subscribers are call- 
ed ‘profits’ (Article 55). By-law 1 under Article 55 says : 

“No dividends to shareholders or profits to subscribers shall be 
payable except out of the net profit arising from the business of the Fund.” 

The Fund claims on the strength of the judgment of the 
Madras High Court in the Mylapore Hindu Permanent Fund case 
(1) that it should be assessed only on the income derived from 
non-members, f.e., from persons who are neither shareholders 
nor depositors of the’-Fund and requires me to refer to the High 
Court questions formulated at the beginning of this reference. 

I am of opinion that the Fund is an ordinary trading con- 
cern and that the income derived by it from the exercise of its 
business should be assessed as a whole irrespective of the fact 
that a portion of its receipts is interest derived from transac- 
tions with its members. I consider that the decision of the 
Madras High Court in the case of the Mylapore Hindu Perma- 
nent Fiend (1) which followed the decision of the House of Lords 
in the case of The New York Life Insurance Co. x. Styles (2) 
is inapplicable to the present case. The principle underlying the 
decision of the House of Lords in Styles case (2), as I under- 
stand it, is that when a number of individuals agree to contri- 
bute funds for a common purpose such as the payment of annui- 
ties or of capital sum or all of them on the occurrence of events, 
certain or uncertain, and stipulate that their contributions so 
far as they are not required for that purpose shall be paid back 
to them, the contributions so returned should not be regarded 
as profits. In distinguishing this case from that of Last v. 
London Assurance Corporation (3)decided by the same House 
of Lotds, Lord Watson observed: 

“In Styles case there are no shares'or shareholders in the ordinary 
sense of the term, but each and every holder of a participating policy be- 
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comes tpso facto a partner of the company with a voice in the administra- 
tion entitled to a share of its assets and liable for all losses incurred by 
it”. 

In the Mylapore Hindu Permanent Fund the share-holders were 
the only constituents of the Fund. It was they that subscribed 
the capital, took loans and paid the interest which was subse- 
quently returned to them as proftts. Relying on 
the decision of the House of Lords in Siyles’ 
case (2), the High Court held that,. apart from the 
small amount invested outside in Government securities, the 
surplus was income earned from within, that is, from the mem- 
bers themselves, and that it was not profit which was chargeable 
with income-tax. 

It seems to me that the facts of the present case are alto- 
gether different from those existing in the case of the Mylapore 
nae Permanent Fund (1). Here there is a company registered 
under the Company’s Act with a share capital subscribed by its 
members. It invites deposits from persons who are not share- 
holders of the Fund and lends monies in the course of its busi- 
ness to all persons whether they are members of the Fund or 
not. In fact, the bulk of its transactions were with persons 
who are not members or shareholders of the Fund. For ex- 
ample, during the year of account, the receipts of the fund from 
its shareholders amounted to Rs. 6,633, whereas the interests 
received from the depositors (who are not members or share- 
holders in the Fund) amounted to Rs. 15,883 and the interest 
received from those who are merely borrowers and have no 
other connection with the fund amounted to Rs. 15,510. Under 
Articles 2 and 57 the depositors and borrowers have nothing to 
do with the management of the Fund; nor do they participate 
in the earnings of the Fund. The earnings of the Fund are 
distributed among its shareholders alone and the Fund, t. e., the 
company actually earns the profits that are ultimately distribut- 
ed. In the case of the Mylapore Hindu Permanent Fund (1) a 
certain number of people pooled money and divided it 
up among themselves and it was held that they could 
` not be making a profit out of the process. In the present case 
this element of mutuality is absent. The Trichinopoly Tennore 
Hindu Permanent Fund is not a closed circle. As tar ae its re- 
ceipts from its own members are concerned, it is in the same 
position as a Railway Co. carrying its own shareholders or a’ 
bank si money to its shareholders. 
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Question (i1) :—Under Article 2 of the Articles of Associa- 
tion of the Fund the General Body, which alone has a voice in 
the management of the Fund, comprises only permanent share- 
holders and subscribers. The depositors are not members of 
the General Body. Under Article 8 the term “members” in- 
cludes shareholders (holders of permanent shares) and subs- 
cribers (term shareholders) but not depositors. Under Arti- 
cle 55 the depositors are not entitled to participate in the pfofits 
of the Fund nor are they liable for its losses (Article 34, By- 
law 1 (e). These facts make it clear that the depositors are 
not ‘members’ of the Fund. 

Question (îi) :—As far as the depositors are concerned, 
this question is based on a misapprehension. The depositors 
are only paid interest on their deposits and every interest pay- 
ment has been allowed by the Income-tax Officer. ‘The real 
question at issue is whether the portion of the profits which is 
distribuled to the term shareholders is to be regarded as interest 
on borrowed capital. The petitioner wishes to bring this profit 
under the category of the ‘guaranteed interest’ to which reference 
was made in the Mylapore Hindu Permanent Fund’; case (1).Rut 
here there is no such thing as guaranteed interest. The subs- 
criber pays rupees two a month for 45 months. At the end of 
that period he ceases to be a shareholder and is entitled to a 
refund of the sum of rupees nienty subscribed by him. He is 
not guaranteed anything more, whereas in the case of _ the 
Mylapore Hindu Permanent Fund(1)the shareholder paid Rs.84 
and was entitled to receive Rs. 1024. In this case, accord- 
ing to Article 55 (1) of the by-law, no dividends to share- 
holders or profits to subscribers are paid except out of the net 
profit arising from the business of the Fund. There is thus 
a rddical difference between the two cases. The sums paid to 
the term shareholders or subscribers are ordinary dividends or 
share of profits and seem to me clearly inadmissible as deduc- 
tions from taxable profits. If the petitioners had pressed their 
memorial of February 1923, there would have been -a full en- 
quiry before any exemption was granted and I do not think that 
the benefit of the exemption would have been extended to a 
company such as this which derives 82 per cent. of its receipts 
from non-members. 

M. Patanjali Sastri : Special Counset for the Commissioner 
of Income-tax. 
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M. Subbaraya Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—In this reference three questions have been 
referred to this Court by the Commissioner of Income-tax. Of 
these, questions Nos. 2 and 3 have not been pressed. Thien 
question No. 1 remains, that is : 

“Should this Fund be assessed as a Mutual Benefit Society or as a 
Company ?” 

The Commissioner of Income-tax has decided that the Fund 
is not a Mutual Benefit Society and is therefore nut entitled to 
the benefit of the ruling of this Court reported in Board of 
Revenue v. Mylapore Fund (1). l 


In the main this question is a question of fact and this 
Court will not differ from the finding unless that finding is 
vitiated by some error of law. The chief contention of the 
learned vakil who appears for the Fund is that the Commissioner 
has tadically misunderstood the constitution of the Fund as set 
out in its Memorandum of Association and its Articles. 

The point at issue is whether the Fund is a society consti- 
tuted essentially for the mutual benefit of its members or 
whether it is an ordinary money lending bank engaging in money 
lending with a view to earning profit for distribution among 
its shareholders. A legal definition of a Mutual Benefit Society 
has not been set out in any statute and we do not attempt such 
a definition here as it is not necessary. The claim put for- 
ward here on behalf of the Fund is that it is of the same nature 
and constituted on the same footing as the New York Life 
Insurance Co. in the reported case of The New York Life 
Insurance Company v. Styles (2) and as the Mylapore Hindu 
Permanent Fund in the case reported in Board of Revere v. 
Mylapore Fund (1). If that claifn is substantiated, then by 
force of these rulings the present fund will be Mutual Benefit 
Society. We shall therefore examine that claim. 

The New York Life Insurance Company was founded on 
principles of Mutual Life Insurance. Two sorts of policies 
were issued, participating policies and non-participating. ‘There 
were no shares, but the holder of every participating policy 
became ipso facto a partner while the holder of a non-pagticipat- 
ing policy was a mere creditor, without any interest in the 
assets or liabilities of the Company. The rate of premium for 
participating policy holders was calculated from time to time 
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at a figure sufficient to cover the probable disbursements. Then 
an account was taken of the transactions of the company and 
the excess, if any, of premiums received over expenditure was 
returned or repaid to the members. The essential condition in 
the constitution of this company was that the contributions of 
the members so far as they were not required for the common 
purpose of the company should be repaid to them; that is, the 
aim of the company was not to make a profit for distribution to 
members but to make no profit; any realisation oi profit meant 
that the purpose of the company had so far been imperfectly 
fulfilled because too large a contribution had been levied. The 
return of such profit, if it could be called profit, to the members 
was merely a return to them of the excess of contribution which 
had been levied from them and any dividend, if it can be called a 
dividend, was paid to them not as shareholders but as policy 
holders. In the report of that case, at p. 411, Lord Macanawgh- 
ten says : 

“What is to become of the surplus if everything goes right? The 
practice is to take an account every year of aaseis and liabilities and 
to give the insured the benefit of the surplus either by way of reduction 
of premium or by way of addition to the sum insured. It can make no 
difference in principle whether the surplus is so applied or paid back in 
hard cash. In either case it is nothing but the return of so much of the 
Amount contributed as may be in excess of the amount really required 


I do not understand how this excess can be regarded from any point of 
view or for any purpose as gain or profit earned by the contributors”. 


That this was the principle underlying this decision is also the 
view adopted by Rowlatt, J., in Liverpool Corn Trade Assocta- 
iton v. Monks (4), and it has been applied to a similar case Tho- 
mas v. Richard Evans & Co. and Jones v.South West Lanca- 
shire Coal Owners’ Association (5), where the company was 
an association founded solely for affording indemnity to its 
members against compensation in respect of fatal accidents io 
workmen. In the case of the Mylapore Hindu Permaneni 
Fund (T), the learned Judges held that it was on all fours with 
the New York Life Insurance Co., since the income did not come 


, from outside, but from inside, and was therefore not taxable. 


There the capital was made up solely of investments by mem- 
bers, and the income was derived from interest earned on loans 
lo members. The essence of the Society was mutuality and 


*the members and constituents were one and the same. 
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Now we have to see whether the constitution of the present 
company is at all on those lines of mutuality. Its ‘object as 
Set out in the Memorandum of Association is “to cnable persons 
to save money” and “to secure loans at favourable rates of in- 
terest.” This is a perfectly general object and thére i$ no hint 
that those who are to be enabled to save money or to secure loans 
are confined to the members of the company, or that the essence 
of the object is the low rate of interest, so that, for example, the 
purpose aimed at is not profits but a lowering of the rate of in- 
terest as far as possible. The stated object of this Fund is 
not incompatible with a purely business effort to make as much 
prof as possible-out of lending money on favourable rates of 
interest. The capital paid up or subscribed is made up of 
shares limited in number and in value, and the shareholders and 
subscribers constitute the controlling authority while member- 
ship is restricted to such shareholders or subscribers.’ Outside 
these members is a class called monthly depositors who are, by 
a by-law under Article 34, practically on the same footing as 
subscribers but are not subject to the losses and liabilities of the 
Fund. Here the principle of mutality, if it existed before, at 
all, is entirely abandoned. Loans are granted to any one and 
are of two kinds,‘term loans’ restricted to subscribers and month- 
ly depositors and ‘temporary loans’ to any constituent. There is 
no special concession whatever which is confined to shareholders 
and subscribers. They are exactly on the same footing as out- 
siders for example, monthly depositors. Profits are distributed 
in the way of dividends in the ordinary business fashion and are 
expressed to be “out of the net profit arising 
from the business of the Fund’. See Art. 55 
(I-a). There is no suggestion that the dividends 
paid to the shareholders and subscribers are mere by way of 


return of their original capital subscribed and, as we , noticed,. 


there is no hint that the aim of the company is not to make a 

profit by lending money on interest. We find therefore i in the 
constitution and objects of this fund no purpose of mutual bene- 
fit, no society of persons banded together to lend money to each 
other, no benefit to be obtained by, or derived from, inembership 
alone. The constitution of this fund therefore differs funda- 
mentally from that of the New York Life Insurance Cgi, or 


the Mylapore Hindu Permanent Fund, and the clain: of the fund , 


that they are entitled by virtue of the rulings in those cases to 
be exempt from taxation in regard to any of their profits cannot 
be sustained. The Commissioner had made no mistake . in 
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Ean, holding that there is here no mutal benefit society and that the 
TheCom- net profits of the fund are taxable in full 


missioner of ere ‘ 
a conu, We must therefore answer’ this reference that this Fund 


Madras, should be assessed as a Company. The Fund will pay the 
Trichinopoly Costs of this reference which we fix at Rs. 250. 


pony N.S. Reference answered against the Fund. 


Permanent 
Fund, Ltd. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Sm Wriu1am Pairs, Kt., Officiating Chief Justice, AND 
Mr. JUSTICE ANANTAKRISHNA AIYAR. 


The Official Assignee of Madras we Appellani* 

v. : i 

S. M. Sheik Moideen Rowther ... Respondent. 

The Offictal Presidency Towns Insolvency Act, S 55—Transferee for vahtable con- 

Aasignes of siderattion—Good fatth—Proof of. 

Madras A purchaser or an encumbrancer, in order to be entitled to the protec- 

Shetk tion under S. 55 of the Presidency Towns Insolvency Act, must prove not 
Maideen only that he paid valuable consideration but also he acted in gocd faith. 

Rowther. The onus of proving good faith is on the transferce an‘ it will depend 


on the circumstances of each case whether good faith has beet proved or 
not. Absence of good faith can be proved not only hy showing that the 
{transaction was a sham one or that there was a resulting trust in favour 
of the insolvent but also by other circumstances. If an insolvert transfers 
all his properties in favour of one of his creditors to whom he owes much 
more than the debt due to the transferee, and the transferce also peing 
fully aware of all the above circumstances and in concert with the insolvent 
brings into existence such a transfer deed and antedates the same and 
takes such a sale deed for debt due to him without any contemporaneous 
advance or other promise to help the insolvent to carry ou his business, 
the transaction cannot be said to have been entered iuto in ecod faith. 

The Official Assignee of Bengal v. The Yokohana Specie Bank, Lid, 
(1924) 29 C W N 374, referred to. 


On appeal from the judgment of the Honcurable Mr. 


= Justfce Beasley, dated 14th September, 1926, passed in tae 
exercise of the Ordinary Original Insolvency Jurisdiction of 
° the High Court in I. P. No. 110of 1924 in Application 
x a No. 423 of 1924. f 
7 O. Thanikachalam Chettiar with R. Ramachandra Chetty 
for appellant. i 
a gy K. Krishnaswams Atyangar with V. Varadaraja Mudaliar 
TA = for respondent. 
° The Court delivered the following 
J ; JUDGMENT :— S. M. K. Mohamad Rowther was adjudi- 


cated insolvent on 31st March, 1924, on a petition filed on 17th 
: *O. S. Appea? No. 106 of 1926. 29th August, 1927, 
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March, 1924, by a creditor Chengalvaraya Chettiar. The 
Official Assignee of Madras applied to have a sale deed, dated 
2/th October, 1923, and a deed of transfer of mortgage, dated 
llth November, 1923, executed by the insolvent in favour of 
the garnishee (S. M. Sheik Moideen Rowther) declared void 
under S. 55, or in the alternative under S. 56, of the Presi- 
dency Towns Insolvency Act. The learned Judge having dis- 
missed the application, the Official Assignee has preferred this 
appeal. 


The insolvent was carrying on business as a commission 
agent at Madras. He had a branch shop in Tinnevelly. In 
1923 the insolvent was largely indebted. He was indebted to 
the garnishee to the extent of about Rs. 20,00U in May 1923, 
and he had executed in favour of Chengalvaraya Chettiar a 
promissory note on 1st October, 1923, for Rs. 30,000, the 
amount having been advanced to the insolvent between 25th 
June and 30th September, 1923. The garnishee is the pater- 
nal uncle of the insolvent and the sale deed, Ex. IV, executed 
by the insolvent in favour of the garnishee comprised all the 
immoveable properties of the insolvent. It was also alleged 
that the properties comprised in the sale deed were: worth very 
much more than Rs. 10,000, the consideration mentioned in the 
sale deed. Under Ex. V, dated 11th November, 1923, the 
insolvent transferred for Rs. 775 to the garnishee: the mort- 
gage rights of the insolvent in certain immoveable properties 
in Tinnevelly, the principal amount of the mortgage being 
Rs. 500. It was also alleged that Ex. IV was not executed 
on the date it bears (27th October, 1923), but that it was exe- 
cuted only about the 20th December, 1923, the date of regis- 
tration; finally it was alleged that the garnishee was awafe of 
the insolvent’s indebtedness to Chengalvaraya Chettiar and 
others and that Ex. IV was taken with full knowledge of the 
fact that it comprised all the properties of the insolvent and 
that the same was a fraudulent transaction and void as against 
the Official Assignee. The learned Judge in dismissing the 
application concluded his judgment as follows:— 5 


“The Official Assignee has not in my view discharged the burden on 
him of showing that the sale was not bona fide; it clearly was in my view 
for valuable consideration and the only way in which the bona fides ofe 
the transaction might have been impeached was by showing that for some 
reason or other the executoin of the sale deed was not on the date it bears. 
That as I have said the Official Assignee has failed’ tò prove. The, offi- 
cial Assignee having failed to show that the sale was not for valuable 
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The.Gficlal consideration and that it was not bona fide, this application must be dismiss- 
assignee of ed with costs.” 


On behalf of the appellants the following mun conten- 
tions were raised by his learned Counsel. l 

1. That the deed of sale was not executed at Pettai a 
suburb of. Tinnevelly on.27th October, 1923, the date mention- 
ed in the document, but that it was antedated and executed only 
about the.time of its registration at Tinnevelly on 20th Decem- 
ber, 1923. 

2. The consideration menuoned in the document 
Rs. 10,000 is grossly inadequate, the properties’ being really 
worth about Rs. 20,000. 

3. The amount due to the garnishee at the time was eal 
about Rs. 7,000 and the recital in the document that more than 
Rs. 10,000 was dué to the garnishee from the insolvent at the 
time is false and fraudulent. 

4. That the document Exhibit IV could not be said to 
have been executed in good faith and consequently the transac- 
tion is void as against the Official Assignee under S. 55 of the 
Presidency Towns Insolvency Act. 

5. That the case is also one of fraudulent preference 
coming within S. 56 of the Act and consequently the transfer 
is void as against the Official Assignee. 

Before discussing the questions raised by the appellant it 
would be convenient to state that the onus of proving that a 
particular transfer effected by the insolvent is void against the 
Official Assignee under S. 56 of the Act is on the Official 
‘Assignee, whereas the onus of proving good faith and valuable 
consideration in a case coming under S. 55 would be on the 
garnishee. This was admitted before us by the learned Coun- 
sel on either side appearing in the case, and we think the deci- 
sions of this Court reported in The Official Assignee of Madras 
v. Sambanda Mudaliar (1) and the Calcutta High Court 
reported in Nripendra Nath Sahu v. Ashutosh Ghose (2) and 
Nilmoni Choudhuri v. Bashanta Kumar Banerji (3) and The 
x , Official Assignee of Bengal v. Yokohama Specie Bank, Lid. 
a ° (4) fully support the position. 

Before discussing the evidence in the case we should men- 
tion that the insolvent died in January 1924, without filing any 
e schedule of assets and liabilities. His account books have not 

1. (1920) I L R 43M 739 : 39 M L J 345. 7 
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been produced. Kadir Moideen Rowther, the fourth witness 
examined on behalf of the Official Assignee was formerly a 
gumastah of the insolvent. He has deposed that the garnishee 
is the heir of the insolvent and that all 
the accounts of the insolvent had been hand- 
ed over to the garnishee. The garnishee was 
examined by a Commissioner in Tinnevelly, as also his wit- 
nesses including an attestator to Exhibit IV, and the garnishee’s 
accountants Sebastian Pillai and Velayudan Pillai. Under 
ordinary circumstances the garnishee as well as his accountants, 
though residents of Tinnevelly, would have to be examined in 
Court in Madras, which would have been more satisfactory 
than their examination by a Commissioner at Tinnevelly. It 
would appear that applications were made to the High Court 
first to have some witnesses (other than the garnishee and his 
accountants) examined on commission and subsequently for 
similar examination of the accountants and the garnishee also. 
None of the witnesses examined by the Commissioner at Tinne- 
velly were cross-examined on behalf of the Official Assignee— 
the Official Assignee not having succeeded in his attempts to 
have the proceedings before the Commissioner adjourned. On 
the 24th of December, 1925, the Commissioner sent a register- 
ed notice to the Official Assignee appointing 2nd January, 1926, 
for examination of the witnesses. The Christmas holidays 
intervened and though the Official Assignee wired to the Com- 
missioner on 29th December, 1925 to postpone the enquiry, the 
Commissioner replied by wire on 30th December, 1925 that, as 
the time for return of the Commission was 4th January, he 
adjourned the inquiry to 4th January, 1926, and the District 
Munsif ordered extension only for the examination of the garni- 
shee till 9th January, 1926. Thus only the garnishee was cross- 
examined on behalf of the Official Assignee before the Commis- 
sioner. In the circumstances one is not surprised to find gaps 
in the evidence and there are circumstances appearing in the 
case on which more light could probably have been thrown had 
the garnishee and his accountants been examined before the 
learned Judge in Madras. ‘These circumstances have to be 
kept in view in discussing the evidence adduced in the case. 

The first question is whether the sale deed, Ex. IV, was 
executed on the date it bears—that is, on 27th October, 1923. 
It is admitted that the insolvent was in Madras on 26th Octo- 
ber, 1923, he having attended the Madras Peosidency Magis- 
` trate’s Court on that day. 
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The case for the garnishee is that the insolvent left Madras 
on the evening of the 26th October, 1923, by the Boat Mail, 
(which leaves Madras at about 8 p. m.) and reached Tinnevelly 
Railway Station in the evening of the 27th at about 6 p.m. and 
and went straight to Pettai (which is about 3 miles from the 
station) and that the sale deed was written in the handwriting 
of the insolvent himself on the night of the 27th soon after his 
arrival at Pettai. It is said that the insolvent left Tinnevelly 
for Madras on the morning of the 28th, saying that he had a 
criminal case in Madras to attend to, and reached Madras on 
the morning of the 29th October. It is admitted that the cri- 
minal case was to be heard only on or about the 12th Novem- 
ber. It is difficult to believe that after a tedious railway jour- 
ney of about 22 hours the insolvent would have undertaken the 
engrossing of the sale deed in his own handwriting soon after 
his arrival at Pettai, and in the night of the 27th. It looks 
rather strange that he is said to have left Tinnevelly on the 
morning of the 28th for Madras without staying at Tinnevel- 
ly for registering the document, more especially as nothing 
necessitating his presence at Madras in such a hurry is proved. 
The sale deed is written on several sheets of paper and would 
evidently have taken some considerable time to write. It 
1s also difficult to believe why the insolvent did not stay in Tinne- 
velly and register it on the 28th When pressed with the ques- 
tion as to how he was able to have the document executed at 
Tinnevelly on the night of the 27th, the garnishee explained 
that the stamp paper for the sale deed had been purchased on 
the 16th October, 1923, and the draft sale deed had been pre- 
pared two weeks before the stamp was purchased. Thus the 
draft sale deed was according to the granishee prepared about 
th@2nd October, 1923 and given to him by the insolvent. The 
statement about the draft cannot be believed inasmuch as noth- 
ing regarding the same was mentioned either in the correspon- 
dence that passed between the garnishee and his gumastah 
Sebastian Pillai or in the notice issued by the garnishee’s 
pleader to the insolvent. (See Ex. IX, dated 21st October, 
1923, Ex. X, dated 22nd October, 1923, and Ex. VIII, 
dated 24th October, 1923). The absence of any mention of 
the agreement to sell (said to have been entered into between 


. the-insolvent and the garnishee on the 2nd October, 1923) and 


of the draft sale deed in the above correspondence makes it clear 
that the story, about a draft having been already prepared on 
the 2nd October, 1923, and handed over to the garnishee by 
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the insolvent is probably false. On the other hand we have 
evidence of witnesses who say that the insolvent was in Madras 
om all the three days 26th, 27th and 28th of October. Kadir 
Mohidin Rowther who was a gumastah of the insolvent states 
that both the deeds in question, Exs. IV and V, were executed 
at Madras, on the 11th of November, 1923. It is urged that 
the statement of the witness could not be relied on, since the 
other statement made by the witness about the repayment of 
Rs. 15,000 to the garnishee by the insolvent out of the amounts 
borrowed by the insolvent from Chengalvaraya Chettiar is 
obviously false, but this is certainly not proved, as the insol- 
vent’s accounts have not been produced. But we have got the 
evidence of an apparently respectable and disinterested witness, 
Rangaswamy Aiyangar, the first witness examined on behalf of 
the Official Assignee. Rangaswamy Aiyangar is an auditor 
in the Accountant General’s Office, Madras, drawing a pay of 
Rs. 170 a month. He was a friend of the insolvent and his 
evidence shows that the insolvent was at Madras on the 26th, 
28th and the 29th of October. It is admitted that the insol- 
vent sold his horse and carriage at Madras on the 29th of Octo- 
her. (See the receipt Ex. B, dated 29th October, 1923.) The 
2nd witness states that he saw the insolvent at Triplicane on 
the 26th of October, between 8 and9 in the morning. 
Chengalvaraya Chettiar who purchased the horse and the car- 
riage also states that he saw the insolvent at Madras on the 27th, 
28th and 29th of October. There is no sufficient reason for 
disregarding this oral evidence in the circumstances. The 
learned Judge was evidently under some misapprehension when 
discussing the question whether it was possible for the insol- 
vent to leave Madras on the night of the 26th October for 
Tinnevelly and be at Tinnevelly on the 27th, and at the same tame 
be at Madras on the 28th. He seems to assume that the 
insolvent could have been at Madras on the 28th and yet be at 
Tinnevelly on the night of the 27th. Having regard to the 
distance between Madras and Tinnevelly and the time neces- 
sarily taken for the journey by train, there could be no basis 
for such an assumption. There are two attesting witnesses to 
Ex. IV, one of whom is dead, and the other Peer Mohidin 
Rowther has been examined as garnishee’s 8th witness. ° He is 
evidently rich, but as deposed to by Kadir Mohidin Rowther, 
the garnishee is a brother-in-law of the said attesting witness 
—the garnishee having married the sister of Peer Mohidin. 
Having regard to all the circumstances we find’ it dificult fo 
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resist the conclusion that the document, Ex. IV, was not execut- 
ed on the date it bears and that the garnishee’s story about the 
date and place of its execution cannot be believed. It is impor- 
tant to note that the garnishee’s account books, Ex. XXI series, 
do not contain any contemporaneous entries relating to the 
purchase of stamp paper on the 16th of October, or about the 
sale deed having been executed on the 27th of October. In the 
usual course of business, credit should have been given to the 
insolvent on the 27th of October for Rs. 10,000 mentioned as 
the consideration for sale deed, Ex. IV, if it had been executed 
and delivered to the garnishee on the date. It is admitted that 
it was only on the 20th December, the date on which Exs. IV 
and V were registered, that entries were made of the expenses 
relating to stamp paper and giving credit for the consideration 
showed in Exs. IV and V, namely the amounts of Rs. 10,000 
and 775 respectively. No doubt, the entries on the 20th of 
December state that credit is to be given for these amounts as 
and on the 27th of October and the 11th of November, res- 
pectively. There is absolutely no explanation as to why these 
entries were not made on the respective dates as they should 
have been in the usual course of business. Thus the entries 
in the garnishee’s own books seem to us to corroborate the oral 
evidence that Ex. IV was not executed on the 27th October. 
It is to be regretted that the insolvent’s account books are not 
before the Court. On the whole we have come to the conclu 
sion that Ex. IV was not executed on the 27th of October, 
1923, but that it was antedated by the parties thereto. 

As regards the 2nd and 3rd points namely the value of the 
properties covered by Ex. IV and repayment of Rs 15,000 to 
the garnishee, by the insolvent, we are not satisfied that the 
appellant has proved his contentions on these heads, though 
having regard to the fact that on 15th June, 1921 the garnishee 
was prepared to take properties covered by the first and 2nd 
schedules only of Ex. IV as security for Rs. 10,000 and see- 
ing that the value of the properties covered by 3rd schedule of 
Ex. IV is about Rs. 2,400, it is possible that the properties 
included in Ex. IV were worth more than Rs. 10,000 in 1923. 
But the evidence on record is not definite enough to us to say 


that tie price of Rs. 10,000 mentioned in Ex. IV is grossly ' 


inadquate. It does not seem that this. portion of the case as 
regards valuation of the property was properly pressed before 
the learned Judge Otherwise it is difficult to understand’ the 
following observation of the learned Judge: 
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“The evidence on behalf of the garnishee is evidence taken on con- 

mission and it goes to show that the property was worth at least equal to 
the consideration sei out in the sale deed and this evidence has not been 
contradicted in any way” 
Ex. VI is not referred to by the learned Judge in his jud- 
ment. As regards the repayment of Rs. 15,000 it is spoken 
to only by Kadir Mohidin Rowther, gumastah of the insolvent; 
and though having regard to the evidence given by that witness 
materially in favour of the garnishee in one important respect 
(we refer to the statement by the witness that Exhibits IV 
and V were executed on the 11th of November, 1923, which 
would be more than three months prior to the creditor’s peti- 
tion), it could not be said that the witness was inimical to the 
garnishee, yet on the whole we are not prepared to differ from 
the learned Judge on this point. We accordingly find against 
the appellant on points 2 and 3 mentioned above. 

In the face of the statement made by Kadir Mohidin 
Rowther that the documents were executed on the lith of 
November, 1923, we hold that the Official Assignee is not en- 
titled to relief under S. 56 of the Act, but we hold that he is 
entitled to the relief that he seeks under S. 55. 


The garnishee and the insolvent were near relations, the ~ 
garnishee being the paternal uncle of the inslovent. The in-. 


solvent had-a branch shop at Tinnevelly where the garnishee 
was carrying on his own business. Though the garnishee had 
transactions with the insolvent on a large scale some years pre- 
viously, the subsequent dealings were only on a comparatively 
small scale. The garnishee was anxious in 1921 to take se- 
curity, but did not take steps to complete the security bond, 
Ex. VI, being assured by the insolvent that the amount would 
be repaid from the collections of a chit fund. The garfiishee 
admitted that in 1923 on account of certain rumours the gar- 
nishee came to know that the insolvent’s representations were 
not true. The garnishee also (Para. 6 of the garnishee’s 
counter afhdavit) admitted that all the properties were included 
in the sale-deed, Ex. IV. Though the garnishee stated in his 
deposition that he did not ask the insolvent whether he had any 
liabilities, we have no doubt that the garnishee had full know- 
ledge of the insolvent’s liabilities at the time. We have found 
that the document Ex. IV was antedated. The garnishee took 
an assignment not only of all the immoveable properties of the 
insolvent, including dwelling houses, but he teak also an assign- 


- ment of the mortgage rights possessed by the insolvent in* res- 
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pect of a mortgage for the principal sum of Rs. 500 and interest 
(Ex. V). If the garnishee’s case about the draft sale-deed is 
respected, then it is clear that after executing a promissory note 
to Chengalvaraya Chettiar on Ist October, 1923 for Rs.30,000 
the insolvent agreed to sell all the properties to the garnishee for 
Rs. 10,000 on the very next day namely the 2nd of October. 
The garnishee’s clerk was sent to Madras to gather information 
about the state of the insolvent’s business and it is impossible to 
believe that the garnishee ‘did not know that the insolvent was 
heavily indebted in Madras. There is evidence that the insol- 
vent owed moneys to two other creditors in addition to 
Rs. 30,000 that he owed to Chengalvaraya Chettiar. No doubt 
no schedule of assets and liabilities has been filed, the insolvent 
being dead. In the circumstances of the case we are inclined 
to think that the garnishee has got possession of the account 
books of the insolvent and has withheld the production of the 
same; the said account books, if produced, would have been of 
very great use in the decision of this case. When confronted 
with the question as to whether he would have taken the sale 
deed Ex. IV if he had known that the insolvent was indebted 
to Chengalvaraya Chettiar in the sum of Rs. 30,000, the garni- 
shee stated that, even if he had known that the insolvent had 
other debts, he would have purchased the property-as his debts 
should be realised. We hold that the garnishee knew when he 
took Ex. IV that the insolvent was indebted to Chengalvaraya 
Chettiar to the extent of Rs. 30,000 and also to some others and 
that he (insolvent) had no other properties. Knowing all this 
the garnishee took an assignment of all the insolvent’s proper- 
ties and antedated the sale deed—knowing full well that what 
was being done*was in fraud of the insolvency law. He can- 
not be said to have acted in good”faith in the circumstances of 
the case. 


The learned Counsel for the respondent argued that the 
present case does not come under S. 55 of the Presidency 
Towns’ Insolvency Act. Under that section any transfer of 
Property not being a transfer made before and in consideration 
of marriage or made in favour of a purchaser or encumbrancer in 
good faith and for valuable consideration shall if the transferor 
is adjudged insolvent within two years after the date of the 
transfer be void against the Official Assignee. It will be 
noticed that it is gnly in favour of purchasers and encumbrancers 


in good faith ad for valuable consideration that the exception - 


` 
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is made. In the present case the respondent has proved valua- 
ble consideration, but he has to prove good faith also. The 
respondent's Counsel argues that the expression ‘good faith’ in 
the section means only that the transaction should not be a 
sham one or one in which there is a resulting trust in favour 
of the insolvent, and he contends that, as neither of those two 
objections could be urged in the present case, the transaction is 
binding on the Official Assignee We are unable to accept that 
contention. Absence of good faith could be proved by showing 
that the transaction was a sham one, or that there was a result- 
ing trust in favour of the insolvent, but the same could be prov- 
ed by other circumstances also. If an insolvent transfers in 
favour of one of his creditors to whom he owes much more than 
the debt due to the transferee and the transferee also being fully 
aware of all the above circumstaces and in concert with the in- 
solvent, brings into existence such a transfer deed, and anteda- 
tes the same, and takes such sale deed for debt due to him with- 
out any contemporaneous advance or other promise to help the in- 
solvent to carry on his busines, then we have no doubt that the 
transaction could not be said to have been entered into in good 
faith, and the same should be held to be void against the Official 
Assignee under section 55 of the Act. The cases referred to by 
the respondent, Hakim Lal v. Mooshahar Sahu (5) and Musahar 
Sahı v. Lala Hakim Lal (6), are cases that were decided under 
section 53 of the Transfer of Property Act and not under the 
Insolvency Act. In fact at'page 1015 of Hakim Lal v. Mooshahar 
Sahu (5). 

“It is well-settled that in the absence of a Bankruptcy Act, a debtor 


may make preference amongst his creditors even to the extent of trans- 
ferring all his property to one creditor to the exclusion of the others.” 


Note the words ‘In the absence of a Bankruptcy Act!” e The 
Privy Council also in Musahar Sahu v. Lala Hakim Lal (6) 
makes a similar observation. At page 524 it is said: 

“As a matter of law their Lordships thke it to be clear that in 


a case in which no consideration of the law of bankruptcy applies, there 
is nothing to prevent a debtor paying one creditor in full and leaving 


others unpaid, although the result may be that the rest of his assets will, 


be insufficient to provide for the payment of the rest of his debts.” 


In fact we have cases arising under the Insolvency Act ‘where it 
has been held that under similar circumstances the transfer. 
would be void as against the Official Assignee. In The Official 


5. (197) ILR34 C99. 
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Assignee of Bengal v Yokohama Specie Bank, Ltd. (4), 
Sanderson,C. J., and Buckland, J., held that an assignment 
executed in favour of one of the creditors of the insolvent of 
all the properties of the insolvent without any contemporaneous 
advance was void against the Official Assignee when the trans- 
feror was adjudicated insolvent within two years after the 
date of the transfer. Finding that the transferee had know- 
ledge of the state of affairs of the assignor at the time of the 
assignment, the Court held that the transfer was not in good 
faith within the meaning of S. 55 of the Act. Justice Buck- 
land was of opinion that in considering the effect of transactions 
of such a nature, the facts must be considered in the light of 
the law of Bankruptcy, the object of which is to ensure rate- 
able distribution of an insolvent’s property among his creditors 
and that a transaction which may in other circumstances be free 
from all taint would become an offence when it is established 
that it contravenes the law of Bankruptcy. Justice Buckland 
further remarked that 

“Though the bank (transferees) may have acted honestly in the popular 
sense, they cannot be deemed to have acted in good faith within the law 
of Insolvency, However honestly they may have endeavycured and thought 
they were justified in endeavouring to secure the property of the ingol. 
vent as security for their own debt.” 
We may also refer in this connection to a passage in the Privy 
Council decision reported in Khoo Kwat Stew v. Woot Tatk 
Hwat (7) where Lord Hobhouse observed as follows: 


The well-known rule of law is that, if a trader assigns all his pro- 
perty, except on some substantial contemporaneous payment, or some 
substantial undertaking to make payment t futwro, that is an act of 
bankruptcy, and is void against the creditors and the assignee, simply be- 
cause nothing is ft with which to carry on his business, whereas, if he 
receivés substantial assistance, something is left to carry on the busiriess.” 
In Jukes in Re: Oficial Receiver ex parte (8), Wright 
J., remarks as follows: 

“I think it is quite clear that the debtor committed an act of bank- 
ruptcy in parting with the whole of his property to one of his creditors to 
satisfy a past debt..... I cannot help thinking that if a creditor takes 
ehe whole, or substantially the whole, of the property of his debtor in 
payment of a past debt, and knowing that there are other creditors, he 
cannot be,said to be acting in good faith.” 


See also The Official Assignee of Bombay v. Sundarachari(9), 
4, (1924) 29 CW N 374. 


7. (1891) L R {9I A 15 : TL R19 C 223, at p. 231 (P C). 
8. LR (1%) 2 K B58, atp. 60. 9. (1927) 53 M L J 209, 
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The onus of proving good faith, it has been held, is on the 
transferee. Tlic Official Assignee of Madras v. Sambanda 
Mudaliar (1) and The Official Assignee of Bengal v. Yokoha- 
nia Specie Bank, Lid. (4). It will depend on the circumstance 
of each case whether good faith has been proved or not. 
Having regard to the facts found by us in this case, we are of 
opinion that the transactions impugned in this case were not exe- 
cuted in good faith and we accordingly allow the appeal and 
declare that the deed of sale, dated 27th Octo- 
ber, 1923, and the deed of transfer, dated 11th November, 1923 
(Ex. V), are void against the Official Assignee. The garnishee 
would be entitled to prove, as a simple creditor, in respect of the 
amount that he may be found entitled to get from the insolvent. 
The garnishee should pay the taxed costs on the O.S. scale of 
the Official Assignee both in the appeal and before the learned 
Judge including the costs of the commission. 


N.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE. 
Kokkan Muthiriyan Petitioner* (Plaintiff) . 
Vv, 
K. Rajagopala Aiyangar Respondent (Defendant) . 

Damages—Judgment-debtor—Arrest tn execution of decree—Darimages 
for—Vaku for decree-holder—Ltabtluty of—Receipt of decree amownt by 
Vakd—Failure to report satisfaction—Arrest in consequence of—Vakil 
telling judgment-debtor to himself go and represent satisfacion to court 
—E fect. 

The Vakil for a decree-holder, to whom money is paid by the judg- 
meni-debtor in satisfaction of the decree, is under a legal obligation to 
report to the court satisfaction of the decree as early as péssible. If the 
Vakil fails to do so, and the judgment-debtor is arrested in consequénce, 
he is liable to the judgment-debtor for damages for failure to report satis- 
faction and withdraw the warrant. The fact that he told the judgment- 
debtor that he had no time to go and report satisfaction, and that, there- 
fore, the judgment-debtor himself should go and show the Vakil’s receipt 
to the court and ask the court to refrain from issuing the warrant does 
not asbolve him from liability. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court, to revise the decree of the Small Cause Court Judge, 
Trichinopoly, dated 7th September, 1925, in S.C.S.No. 5217 
of 1924. 


*C R P No. 269 of 1926. 29th March, 1927. 
1. (1920) IL R43 M 739 : 30M L Je3d5. 
=~ 4. (1924) 29 C W N 374. 7 ° 
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The facts of the case are that in execution of a decree awarding 
costs, the vakil for the decree-holder applied for the issue of a warrant 
of arrest against the judgment-debtor. Thereupon the judgment-debtor 
paid the amount of costs into the hands of the decree-holder’s vakil who 
told the judgment-debtor that he, the vakil, had no time to report satis- 
faction to the court and that the judgment-debtor should himself show the 
receipt given by the valal to the court and ask the court to refrain from 
issuing a warrant of arrest. But a warrant of arrest was issued by the 
court and the judgment-debtor was arrested in execution thereof. The 
judgment-debtor thereupon instituted a suit in the Smal Cause Court 
against the decree-holder’s vakil for damages for failure to report satis- 
faction and withdraw the warrant. The Court of Small Causes dismiss- 
ed the suit and the revision petition was filed against this dismissal. 


K. V. Sesha Atyangar for petitioner. 
N. S. Rangaswami Atyangar for respondent. 
The Court delivered the following 


JUDGMENT :—Taking the facts to be that, when the plain- 
tiff paid the costs to the defendant, the defendant received then: 
and told the plaintiff that he had no time to go and report satis- 
faction and, therefore, he must go and show the receipt to the 
Court and ask the Court to refrain from issuing the warrant of 
arrest, I am unable to subscribe to the opinion of the lower 
court that a contractual obligation was thereby created which 
absolved the defendant from performing the legal duty which 
the Civil Procedure Code lays on him under O. 21,R.2. A 
vakil cannot evade the duties that rule lays on him by pleading 
that he told the judgment-debtor to go and report the matter 
on his own account. On the other hand, if plaintiff nad taken 
the receipt to the Court, the Court might have withdrawn the 
order of arrest, and thus the damages would have been reduc- 
ed ġo a negligible amount. s 


I am surprised that it is argued before me that the defend- 
ant had no obligation to report to the Court satisfaction of the 
decree as early as possible, and thus prevent, if possible, the is- 
sue of the warrant of arrest. This view of the defendant re- 
quires correction. I think it is sufficient if I direct the respond- 
ent to pay the costs of the petitioner here and in the lower court. 
I reverse the decree of the lower court and decree accordingly. 


A. S. V, —— Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Meenakshi Ammal ...  Petttroner* (Counter-peistioner) . 
v. 
Iswaram Aiyar ... Respondent (Petitioner). 


Cu Procedure Code, O. 21, R 58 and S. 115 Question of posses- 
sion not decided—Interference in revision. 


In a dam peuton under O. 21, R. 58, Civil Procedure Code, the 
lower Court found that the claimant’s prisma facie title was proved with- 
out deciding the question of possession and allowed the claim. In the 
revision preferred against the said order the respondent raised a prelimi- 
nary objection that the High Court should not interfere in revision under 
S. 115 when another remedy was available. 

Held, tbat the High Court could interfere if the lower court had en- 
tirely misconceived the question before it or committed such obvious ir- 
regularity as in this case where it had not addressed its mind at all to 
the question of possession which was the question to be decided. In 
these circumstances the lower court’s order could be reversed. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Ambasamudram, 
dated 19th March, 1925, in C. M. P. No. 253 of 1925 in 


S. C. S. No. 505 of 1919 on the file of the Court of the 


Subordinate Judge of Tinnevelly. 
E. Krishna Atyar for petitioner. 
K. S. Ramabadra Atyar for respondent. 
The Court delivered the following 


JUDGMENT :—The petitioner seeks to set aside the order cf 
the District Munsif of Ambasumudram in C. M. P. No. 253 
of 1925 allowing a claim in S. C. S. No. 505 of 1919 on ghe 
file of the Tinnevelly Sub Court. A preliminary point has beer 
taken that this court cannot interfere hy way of revision. 1 
have already discussed the authorities on this question in Veera- 
sami Mudah v. Venkatachala Muda (1). I think the 
rule is that this Court will not do anything like going into the 
merits when an appeal is available to the party, but if the lower 
court whose order is impugned has entirely misconceived the 
question before it or committed such obvious irregularity? there 
is no reason why this court should not interfere. In the very 
short order written by the learned District Munsif in this case 


CRP No. 910 of 1925. 23rd March, 1927. 
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he finds that the claimant’s prima facie title is proved, and evi- 
dently he has not addressed his mind at all to the question of pos- 
session which is the question to be decided in this connection. In 
these circumstances the order is set aside and the petition refer- 
red to the District Munsif for disposal according to law. 


Costs of this petition will be costs in the proceedings. 
Acs V.: Order set aside. 
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A i . 
"RAILWAY PLANT AND ROLLING-STOCK. 


63 RAILWAY MATERIALS for permanent-way and rolling-stock, namely, sleepers, 
other than fron and steel, and fastenings therefor : bearing plates, fish bolts 
and nuts, chairs, interlocking apparatus, o gear sbunting skids, couplings m 
and spiings, signals, turn-tables, weighbridges, carriages, wagons, traversers 
rail removers, scooters, trollies, trucks and component parts thereof; switches, 
crossings and the like materials made of alloy steel ; also cranes, water-cranes 
and water-tank when imported by or ander the orders of a railway company. 


Piovided that for the purpose of this entry ‘ratlway’ meansa line of railway 
subject to the provisions of the Indian Railways Act, 1890, and Includes 
a railway constructed in a State in India and also such tramways as the Gover- 
nor-General in Council may, by notification tn the Gasetre of India, specificaly 
Include therein: i 


Provided also that nothing shall be deemed to be dutfable hereunder which ts 
dutlable under No s1 or No. 51A”. 


5. In item No. 87, before the word “tramcars” the words 
“CONVEYANCES not specified in No. 142, namely,” shall be inserted. 


6. After Part VI the following Part shall be inserted, namely:— +° 
: “PART VII. 
P s 


Articles which are liable to protective duty at special rates. 


No. Name of Article. Rate of duty. 
CONVEYANCES. 


142 .. COAL TUBS, tipping wagons andthe like œ- 

conveyances deælgned for use on light 

rall track, if adapted to be worked by 

manual or animal labonr and if made e 

of iron or steel ; and component . 

ereof made of iron orsteel— ' Aun a e 
ritish manufacture i t 


Rs. 21 per ton or I per cen 
chever 









ed valerie, w is 
her. 
of Thitish manufacture -. Rs. 21 per ton or 17 per cent. 


ad valorem, whichever is 
higher, Wus Rs. I1% per ton. 
METALS—IRON AND STEEL. 

143 +. IRON e, channel and tee— \ 
(a) fabricated, all quallties— 


(1) of British manufacture Rs. 21 per ton or 17 cent. <a 
ad valorem, whlchover is Pá 
z high as. 
(ii) not of British manufacture Rs. 21 per ton or 17 per cent æ 


ad valorem, whichever is e 


higher g/xs Rs. 15 per ton. 
(6) not fabricated, Kinds other than 
galvanized, tinned or lead-coated e 
and other than crown or superior 
qualities — 3 s 
A of British manufacture . Ra 
) not of British manufacture .. Rs.3 
144 e IRON, COMMON BAR not vanized, 
tinned or lead-coated if not of any shape e 
and dimension spocified in clanse (a) or ° oe 
clause (c) of No. 62. e =. 
i) of British manufacture «« Res. 26 per ton. Ae 
li) not of British manufacture .. Ra. 37 per ton. o 
145 .. IRON OR STEEL NAILS, wire or French .. Rs. 3 per cwt S , . 
146 .. IRON OR STEEL PIPES and tubes and 5 ° 
fittmgs therefor, if rivetted or otherwise 
R ballt up of plates or sheets— q 


I—3 


- 


~ 
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No. Name of Article. 


(a) galvanized 


(š) not galvanized— ^ 
(1) not under } inch thick— 
of British manufectnre ~ .. 


not of British manufacture 


(11) Under ¢ inch thick— 
of British manufacture sú 


not of British manufacture .. 


IRON OR STEEL Plates or sheets (in- 
cluding cuttings, discs ond circles) not 
under $ inch thick and not of cast 
iron— 

(a) fabricated, all qualites— 
(i) of British manufacture vs 


147 oe 


(11) not of British manufacture `.. 


(6) not salaries hues and s 
i fee billige aud tuau y 


or Britisn manufacture 
ot af Pritish manufacture 


ea IRON OK STEEL shoots e cut- 
Me.. discs and circles) under $ inch 
thick— 


(a) fahrtratet— j 
(1) galvanized 


f 


“(H) all other sorts not otherwise 


Specified (ses No. 61)— 
° — of Pritish manufacture my 


not of British manufacture .. 


(4) not fabricated— 
t) galvanized 
fi) all other sorts not otherwise 


apecified (see Nos. 61 and ae 
of British mannfacture 


not of British manufacture 
149 .. IRON OR STEEL WIRE, other than barbed 
° œ stranded fencing wire, wire-rope or 
wire-netting a’ 
1494.. IRON OR STEEL, the original mateilal (but 


not Including machinery, ses Nos. 51 
“and sta) of any ship or other vessel 
intended for inland or harbour naviga- 
3 Hal which has been assembled abroad, 






; SEDE Poi Por anr 


[m.or 1927 


Rate of duty. 


Rs, 33 per ton or 17 per cent. 
valorem, whichever is 
higher. 


RS, 21 per ton or I7 cent 
ad valorem, whichever is 
higher, 

Ra. 31 per ton or 17 cent. 
‘ad valorem, a hichever is 
higher, øs Ks. 15 per ton. 


Rs. 39 per ton or 17 per cent. 
ad valorem, whichever is 
higher. 

Rs. 39 per ton or 17 cent, 
ad valorem, w er is 
higher, Wus Ra. 26 per ton. 


| 


gga te MnO per coni 
ad valerem, whichever is 


higher. 
Rs. a1 per ton or 17 per cent. 
ad valerem, whichever ts 
higher, Hus Re. 15 per ton. 


valacm, whichever Is 


higher. 


Rs. 39 per ton or 17 per cent, 
ad valorem, whichever is 


higher, 

Rs. 39 per ton or 17 per cent. 
ad valerem, whichever is 
higher, # us Rs. 26 per ton. 


Rs. 30 per ton. ` 


Rs, 35 per ton. «e 
Ra. §9 per ton. 


Rs. 60 per-ton. 


Rs. ra ml rf elena 
ad valor cm, whi is 


sac 
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No. Name of Articie. 


taken to pieces and shipped for re 


assembly in India 


Provided that articles dutiable under this 
{tem shall not be deemed to be dutiable 
under any other item ee 


IRON OR STIEL RAILWAY TRACK 
MATERIAL— 


è A. Rails (including tramway ralls the heads 
of which are not grooved )}— 
. (a) adr aol ada pea 

il) fish-plates therefor 


I50 .. 


(iil) spikes and tle-bars therefor— 
of British manufacture 
not of British manufacture .. 

(š) under 30 lbs, per yard, and fish- 
plates, spikes and tlebars there- 
for—. 

lf of British manufacture 


Lf not of British manufacture .. ° 


ow B. Switches and crossings and the like 
materials not made of alloy steal, in- 
cluding switches and crossings and the 
like materiale for tramway ralls the 

the heads of which are not grooved— 
(1) for rails 30 Ibs. per yard en 
over ie 
(il) for rails under 3¢lbs, per yaid— 

of Aritish manufactura 


not of British manufacture 


C. Sl 
and distance pleces and the Hke for use 
with such sleepers. ee 

STEEL, angle and tee, not otherwise 
specified (see No. 62) and beain, channal, 

“red, trough and plimg— 
(a) fabricated— 
(1) of British manufactnre 


ISI oe 


Cit) not of British manufacture 


($) not fabricated— eœ 
` (i) of British manufacture 
(if) not of British manufactnre .. 
STEEL, bar and rod, not otherwise speci- 
fied (see No. 62)— 
tit of Pritish manufacture 
H) not of British manufacture 
STEEL STRUCTURES, fabricated partially 
or wholly, not otherwise specified, if 
made mainly or wholly of steal bars, 
sections, plates or sheets, for the con- 
struction of bulldings, bricges, tanks, 
wollcurbs, trestles, towers and similar 
structures or for parts thereof, but not 
Including builders’ hardware (see No. 


1§3 «e 


. Rs. 29 per ton or 17 


, Other than cast fidn, and keys 
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Rate of daty. 


Rs 13 per ton. 


Rs. 6 per ton pid paa 
ad valorem, whichever is 


Rs. 14 per ton o1 I 
ad valorem, W 


higher. 


per cent. 
chever is 


er cent. 


ad valorem, whichever is 


higher. 

Rs. a9 per ton or 17 per cent. 
ad valorem, whichever is 
higher, Hus Rs. 12 per ton. 

Rs. ro per ton or 10 per cent, 


ad valorem, whichever is 
higher. 


. Rs. 21 per ton or 17 per cent. 


ad talomem, whichever is 
higher, e 


Rs, 21 per ton or 17 per cent. 
ad valorem, whichever is 
higher, Aes Rs. 15 per ton. 
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e a 
No, i Name of Article. i Rate of duty. 
' go) or any of the articles specified in 
Nos. 51, STA, 64 or 87— 
(1) of British manufacture .. Rs. s1 per ton or 17 per cent. 
ad valorem, whichever ls 
higher. 


(ii) not of British manufacture .. Re, 21 per ton or 17 cent. 
ad valorem, whichever lis 


higher, ws Rs. 15 per ton 
-154 .. STEEL, tinplates and tinned sheets, in- Rs. 48 per ton.” 
cluding tin taggers and cuttings of suc f : 
plates, sheets or taggers as - 
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ACT NO. IV OF 192. 
[26th March, 1927.] 


An Act further to amend the Indian Coinage Act, 1906, and tMi 
Indian Paper Currency Act, 1923, for certain purposes, and 
` to lay upon the Governor-General in Council certain 
obligations in regard to the purchase of 
gold and the sale of gold or sterling. 


Whereas it is expedient further to amend the Indian Coinage 
Act, 1906, and the Indian Paper Currency Act, 1923, for certain 
purposes, and to lay upon the Governor-General in Council certain 
obligations in regard to the purchase of gold and the sale of gold 
or sterling; It is hereby enacted as follows :— 

1. (1) This Act may be called the Currency Act, 1927. 

(2) It extends to the whole of British India, including 
British Bakichistan and the Sonthal Parganas. l 
(3) It shall come into force on the 1st day of April 1927. 
2. In the Indian Coinage Act, 1906, — ae 
(a) for section 11 the following section shall be substitu- 
ied, namely ar rn 

e “11. Gold coins, whether coined at His Majesty’s Royal 
Mint or at any Mint established in pursuance of a proclamation of 
His Majesty as a branch of His Majesty's Royal Mint, shall not be 
legal tender in British India in payment or on account, but such 
coins shall be received at any Government currency office and, at 
any time after the 30th day of September, 1927, at any Government 
Treasury other than a Sub-Treasury, at the bullion value of‘ such 
coins calcuclated at the rate of 8.47512 grains troy of fine gold per 
rupee”; and 

(5) the word “‘and” at the end of clause (d) of sub-sec- 
tion (2) of section 21 and clause (e) of that sub-section shall be 


, omitted. 


3. In the Indian Paper Currency Act, 1923,— 
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. (a) to section 2 after the words “in this behalf” the 

following shall be added, namely:— ' 

l “and 


‘gold bullion’ includes gold coin”; 

(6) in clause (a) of S. 11, the words “or in gold coin 
which is legal tender under the Indian Coinage Act, 1906,” shall 
be omitted; _ 

(c) in section 13— 

(+) the words “for gold coin which is not legal tender 
under the Indian Coinage Act, 1906, or” shall be omitted; and 

(t) for the figures “11.30016” the figures “8.47512” shall 
be substituted ; 

(d) in section 18— 

(+) in. sub-section (4), the words “sovereigns, half- 
sovereigns” and the words “coin and” shall be omitted: and 

(#) in clause (a) of sub-section (8), for the figures 
“11.30016” the figures “8.47512” shall be substituted; 

(e) in section 19— 

(+) tm sub-section (3), the words “sovereigns, half- 
sovereigns” shal be omitted, and, in the Explanation, after the 
~ word “sub-section”, the following words and figures shall be insert- 
ed, namely :— 

=gold bullion shall be reckoned at the rate of one 
8.47512 grains troy of fine gold, and”; and 


l (#) in sub-section (5), the words “coin or” and the word 
“coin”, where it occurs for the second time, shall be omitted. 


‘ 4. Any person who offers for sale to the Governor General 
in Council ‘at the office of the Master of the Mint, Bombay, or at 
any other place notified in this behalf by the Governor General 
in Council in the Gazeite of India, gold in the form of bars contain- 
ing not less than forty tolas of fine gold shall, subject to such 
conditions as the Governor General in Council may, by notifica- 
tion in the Gasette of India, prescribe, be entitledeto receive pay- 
ment for the same at the rate of twenty-one rupees, three annas 
and ten pies per tola of fine gold. 


5. (1) The Governor General in Council shall sell, to any- 
person who makes a demand in that behalf at the office of the 
Controller of the Currency, Calcutta, or of the Deputy Controller 
of the Currency, Bombay, and pays the «purchase price in legal 
tender currency, gold for delivery at the Bombay Mint at the’ 
rate of twenty-one rupees; three annas and ten pies per tola of fine’ 
pold or, at the option of the Controller or the Deputy Controller, 
as the case may be, sterling for immediate delivery in L&8ndon at 
an equivalent rate: 


rupee for 


` Provided that no person shall be entitled to demand an amount « 
of gold or sterling of less value than that of 1,065 tolas of fine 
seo % = 


° 9 f 


Obligation, 
upon Govem *« 
ment to sell 

gold or s 
sterling. 
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(2) "For the purpose of determining the equivalent rate 
applicable to the sale of sterling under this section, twenty-one 
rupees, three annas and ten pies shall be deemed to be equivalent 
to such sum in sterling as is required to purchase one tola of fine 


gold in London at the rate at which 


the Bank of England is bound 


by law to give sterling in exchange for gold, after deduction there- 


from of an amount representing the 


normal cost per tola of trans- 


ferring gold bullion in bulk from Bombay to London, including in- 


terest on its value during transit. 
(3) The Governor General 
ume, determine the equivalent rate 


in Council shall, from time to 
m accordance with the provi- 


sions of sub-section (2), and shall notify the rate so determined in 


the Gasette of India. 
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ACT NO. V OF 1927. 


[30th March, 1927.) — 


An Act to fix the duty on salt manufactured in or imported by 
land into, certain parts of British India, to fix maximum 
; rates of postage under the Indian Post Office Act, 
1898, further to amend the Indian Tarif Act, 


1894, the Indian Stamp 


Act, 1899, and the 


Indian Paper Currency Aet, 1923, and 
to fix rates of mcome-tax. 


Whereas it is expedient to fix the duty on salt mamufactured 
in, or imported by land into, certain parts of British-India to fix 
maximum rates of postage under the Indian Post Office 
Act, 1898, further to amend the Indian Tariff Act, 1804, 


the Indian Stamp Act, 1899, and th 


e Indian Paper Currency Act, 


1923, and to fix rates of income-tax; It is hereby enacted as 


follows :-— 


l. (1) This Act may be called the Indian Finance Act, 


e (2) It extends to the whole of British India, inchiding 
British Baluchistan and the Sonthal Parganas. 


(3) Sections 2 and 3 shall remain in force only up to the 


31st day of March, 1928. 


2. The provisions of S. 7 of the Indian Salt Act, 1882, shall. 


in so far as they enable the Governo 


r General in Council to impose 


»by mule made under that section a duty on salt manufactured in, 
or imported into, any part of British India other than Burma and 
Aden, bg construed as if, with effect from the Ist day of April 
'927, they imposed such duty at the rate of one rupee and four 


„annas per maund of eighty-two and 
. pois of salt manufactured in or im 


two sevenths pounds ayoirdu- 
ported by land into, any such 


part, and such duty shall, for all the purposes of the said Act, be 
deemed to hay imposed by rule made under that section. . 


f è 
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3. With effect from the Ist day of April 1927, the schedule 
contained in the First Schedule to this Act shall be inserted in the 
Indian Post Office Act, 1898, as the First Schedule to that Act. 


4. With effect from the lst day of March 1927, the foHow- 
ing amendments shall be made in the Indian Tariff Act, 1894, 
namely :— 

(1) In the Second Schedule to that Act there shall be 
made the amendments specified in Part I of the Second 
Schedule to this Act. 

(2) In the Third Schedule to that Act there shall be 
made the amendment specified in Part II of the Second Schedule 
to this Act. 

5. With effect from the lst day of July 1927, the following 
amendments shall be made in the Indian Stamp Act, 1899, 
namely :— “ 

(1) In section 3— 

(a) in clause (b), the word “cheque” shall be omitted, and 
after the words “bill of exchange” the words “payable otherwise 
than on demand” shall be inserted; and 

(b) in clause (c), the word “cheque” shall be omitted. 

(2) In clause (b) of section 11, the word “cheques” shall - 
be omitted. 

- (3) In sub-section (1) of section 18, the word “chegue” 
shall be omitted. 

(4) In section 19, after the words “bill of exhhange”, where 
they first occur, the words “payable otherwise than on demand” 
shall be inserted and the word “cheque”, in both places where it 
occurs, shall be omitted. 

(5) In section 47, for‘the words “promissory note or cheque” 
the words “or promissory note” shall be substituted, and for the 
words “note or cheque”, wherever they occur thereafter, the words 
“or note” shall be substituted. 

(6) In clause (c) of section 49— 

(a) the word “cheques” shall be omitted, and,after the words 
“bills of exchange” the words “payable otherwise than on demand” 
shall be inserted ; 

(b) the words “or cheque”, wherever they occur, shall be 
omitted ; 

(c) the word “cheque”, wherever it occurs elsewhere, shall 
be omitted; and 

(d) for the words “any bill of exchange”, where they occur 
for the first time in sub-clauses (1) and (3), the words “any such ° 
bill of exchange” shall be substituted. . 

(7) In clause (a) of sub-section (1) of section62, the 
word “cheque” shall be omitted, and after the words “bill of ex- 
change” the words “payable otherwise than on demand” shall be ° 
inserted. ° i 

(8) In section 67, after the words “bill 9f exchange” the 

e words “payable otherwise than on demand” shall be‘inserted. e 


/ 
© 


Amendment 
of Act LI of 
1899 .- 


Amendment 
of Act X of 


1923. 


Income-tex 
and super-tax 
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(9) In article No. 13 of Schedule I, the word, figure and 
brackets ‘‘and-(3)” shall be omitted, and the letter, brackets and 
words ‘‘(a) where payable on demand”, together with the entry 
“one anna” in the second column against those words, shall be 
omitted. 

(10) Article No. 21 of Schedule I shall be omitted. 


6. In sub section (7) of section 19 of the Indian Paper 
Currency Act, 1923, for the figures “1927” the figures “1928” shall 
be substituted. 


7. (1) Income-tax for the year beginning on the Ist day of 
April 1927, shall be charged at the rates specified in Part I of the 
Third Schedule. 


(2) The rates of super-tax for the year beginning on the 
Ist day of April 1927, shall, for the purposes of section 55 of the 


Indian Income-tax Act, 1922, be those specified in Part II of the 
Third Schedule. 


(3) For the purposes of the Third Schedule, “total income 
means total income as determined, for the purposes of income-tax 
or super-tax, as the case may be, in accordance with the provisions 
of the Indian Income-tax Act, 1922. 





SCHEDULE I. 
` SCHEDULE TO BE INSERTED IN THE INDIAN Post Orrice Act, 1898. 
: [See section 3.] 
“THE FIRST SCHEDULE. 
INDIAN POSTAGE RATES 
[See sectton 7.] 


E Letters, 
For a weight not exceeding two and a half tolas .. Ome ania. 
For every two and a half talas, or fraction thereof, excead- 
ing two and a half tolas i .. Ono anna. 
Post cards. 
Single [co O we oe zi .. Half an anna. 


k, Paruk and Sample Packets. 
For every five tolas o1 fraction thereof È 


Registered Newspapers, 


Half an anna 


For a weight not exceedng eight tolas Qurte: of an anna. 
For a weight exceeding eight tolas and not exceeding 

twenty tolas, Half an anna. 
For every twentytolas, or fractlon thereof, exceeding 

twenty tolas, Half an anna. 

.- Parcels. 

Fora weight not exceeding twenty tolas Two annas. 
For a weight exceeding twenty tola> and not exceeding 

forty tolas. Four annas. 
Fo. every foity tolas, or fractlon thereof, exceeding À 

orty toļas. Four annag. 


s ? . 
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SCHEDULE UO. 


[Ses Section 4.] 
PARTI. ` 


AMENDMENTS TO THE SECOND SCHKDULE TO THE INDIAN TARIFF ACT, 1894. 
(1) (a) For Item No. 10-A, the following Item shall be substituted, 
namely :— 
+o A—RUBBER STUMPS, rubber seeds and raw rubber.” 


(b) In Item No. 76, for the words “ excluding oil-seeds imported 


inte British India by sea from the territories of any Prince or Chief in 
India (see No. 6)” the words “ not otherwise specified ” shall be sub- 


stituted, 
(2) For Item No. 36, the following item shall be substituted, namely :— 


it 36 


42-A, 


“ CARRIAGES AND CARTS. 


articles (otber than rubber tyres and tubes) adapted 
for nse as parts and accessories thereof : provided 
that such articles as are ordinarily also used for 
other parposes than as parts and accessories of motor 
vehicles included in this item or in No, 87 shall be 
dutiable at the rate of duty specified for such articles. 


shall be sobetituted. 


and figures ‘' No. 53 ” shall be substituted. 


(d) Items Nos. 127 and 139 shall be omitted. 


PART II. 


RS. A. 


| TOBACCO, unmanufactured a ee .. | Pound. | 1 8” 


(3) (a) After Item No. 42, the following heading and item shall be inserted, 
namely :— 


MOTOR CARS, motor cycles, and motor scooters, and Ad vale 20 per 


rem. cant.” 


(4) In Item No. 87, for the figures ‘“‘ 127 ” the figures and letter *' 43-A a 


(c) In Item No. 115, for the words and figures ‘“ Nos. 53 and 139 ” the word 


AMENDMENT TO THE THIRD SCHEDULE TO THE INDIAN TARIFF ACT, 1894. 
Item No. 5 and the heading thereto shall be omitted. 


SCHEDULE IIL 


[See Section 7.] 
PART I. 
RATES OF INCOME-TAX. 


A. In the case of overy individual, Hindu undivided family, 


B. Inthe 


(3) When the total income is Rs. 5,000 or upwards, 
(4) When the total income is Rs. 10,000 or upwards, 
(5) When the total Income is Rs. 20,000 or upwards. 


case of every company and registered firm, what- 


aa firm and other association of individuals 


a registered firm or a company— 


(1) When the total income fs less than Rs. 2,000 .. NH. 
(3) When the total income is Rs. 2,000 or upwards, 


bat is less than Rs. 5,000. 
bat ts lees than Rs. 10,000. 
but is less than R8. 20,000. 


but is less than Rs. 70,000. 


(6) When the total income is Rs. 30,000 or upwards. One 
bat is lees than Rs. 40,000. ples in the rupee. 
(7) When the total income is Rs. 40,000 or upwards. 


Five ples in the rupees, 


One anna in the rupee, 


One anm and 
pies in the rupee, 
@rfe anne and slr 


Six ples in the rupee, 
Nine pies in the rupee. " 


anna and three 


Oe 


‘ever its total Income. piein the mpeee 


I—3 


six °* : 


s 


= 


the Centra Board of Revenue may fix ” 
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PART IL 
RATES OF SUPER-TAX. 


In respect of the excess over fifty thousand rupees of 
” total income :— 
in the case of every company 
5 Ça) in the case of every Hindu undivided family— 
(4) in respect of the first twenty-five thousend 
repees of the excess. 
(ss) for ev rupee of the next twenty-five 
thousand rupees of such excess 
(š) in the case of every individual. unregistered firm 
and other association of individuals not being a 
registered firm or e company, for every rupee of 
the first fifty thousand rupees of such excess. 
(c) in the case of every Individual, Hindu undivided 
‘ family, unregistered firm and other association 
af individuals not being a registered firm ora 
compan y— 
(1) for every rupee of the second fifty thousand 
Tupees of such excess, 
(11) for every rupes of the next fifty thousand rupees 
of auch excess. 
(ssf) for every rupee of the next fifty thousand 
rupees of such arcees 
(ew) for every rupee of the next fifty thoüsand 
rupees of such excess. 


(v) for every rupee of the next fifty Kodian 
rupees of such excess. 
(œ) for every rupee of the next fifty thousand 


Tupees of such excess. 

(#13) for every rapee ofthe next fifty 
Tupees of such excess, 

(wif:) for every rapes of the next fifty 
rupees of such excess, 

(iz) for every rupe ofthe next fifty thousand 
rupees of such excess, 

(x) forevery rupee of the remainda of the excess. 


thousand 


thousand 
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Rate. 


One anna in the ropee. 
Nii. 

One anna in the rupee. 
One anna in the rupee. 


One anna a half annas 
in the rupee. 
Two annas in the 


rupees, è 
Two and a half annas 


in the rupees. 
Three annas in the 
rupee 
Three and a half 


annas in the 1npee. 
Four annas in the 


pee. 

Foor and e half annas 
in the rupee. 

Five annas in the 
rupee. 

Five and a half annas 
in the rupee. 

Six annas in 
rupee, 


the , 


THE MADRAS SALT (AMENDMENT) ACT, 1927. 


. ACT NO. VI OF 1927. 


[3rd April, 1927 and 16th April, 1927. 


purpose. 


An Act further to amend the Madras Salt Act, 1889, for a certain 


f 
WHEREAS it is expedient further to amend the Madras Salt Act, 


1889, for the purpose hereinafter appearing : it is hereby enacted as 


1. This Act may be called THE MADRAS SALT (AMENDMENT) 


a. In sub-clause (4) of Clause B of S. 43 of the Madras Salt Act, 


e words “ five per centum ” the words “ 


~ 
9 
‘ e 
° . °* follows :— 
hort tfe. 
o* ACT, 19/27. ° 
Amendment e 
of section 43,, 1880, for 
Madras 4ct 
ZV of 18% 


d 


such percentage as 


shall be substituted., 


VII & VIII OF 1927] aay a ACTS, 1927 . Is 


THE PROVIDENT FUNDS (AMENDMENT) ACT, 1927. 


ACT NO. VO OF 1927. 


[3rd April, 1927 and 16th April, 1927. . 


An Act further to amend the Provident Funds Act, 1925, for a 
certain purpose. 


WHEREAS it is expedient further to amend the Provident Funds 
Act, 1925, for the purpose hereinafter appearing ; it is hereby enacted 
as follows :— 


1, This Act may be called THE PROVIDENT FUNDS (AMEND- 
MENT) ACT, 1927. 


2. Inclause (d) of section 2 of the Provident Funds Act, 193s, 
for the words “ for teachers in educational institutions ” the following 
words shall be substituted, namely :— 


‘’ Of persons employed in educational institutions or employed 
eby bodies existing solely for educational purposes.” 


THE SEA CUSTOMS (AMENDMENT) ACT, 1927. ~ 7° 


ACT NO. VIII OF 1927. 
[3rd April, 1927 and 16th April, 1927. 


An Act further to amend the Sea Cuba’ Act, 1878, Jor a 
- certain purpose. 


WHEREAS it is expedient further to amend the Sea Customs. 


- Act, 1878, for the purpose hereinafter appearing; it is hereby enacted 
as follows: — 


1, This Act may be called THE SEA CUSTOMS (AMENDMENT) 
ACT, 1927. 2 


2. After section 34 of the Sea Customs Act, 1878 (hereinafter 
referred to as the said Act), the following section shall be inser ted, 
namely :— 


“34-A. Where the Customs-collector is satisfied that any goods 
on which duties are levied on quantity and pot on value, and which are of 
a kind to which the Governor-General in Council has, by notification in 
the Gazette of India, declared that the provisions of this section shall 


apply, have before delivery of the bill of'entry deteriorated to the extent. 


of more than one-tenth of their value, he may allow an abatement of 
duty proportionate to the extent of such deterioration,” 


3. In section 35 of the said Act, for the word “damage” the 
words “ any deterioration ”” shall be substituted, and after” the words 


“ beer, or ” the words “ save’as provided by sectiow «34-A.” ‘shall. be 
as 


{inserted 


. Amendment 
of section 35, 
ActVIII 
1878. 


Short title 
and com- 
mencement. 


Amendment 
of Article 
182, Schedule 
I, Act IX of 


1908, 


. 
Short title. 
E , 


Amendment 
of certain e 


i i 
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INDIAN LIMITATION (SECOND AMENDMENT) ACT, 1937. 





—_—— 


ACT NO. IX OF ‘1927. 
g [3rd April, 1927 and16tkh April, 1927. 


An Act further to amend the Indian Limitation Act, 1908, for a 
certain purpose. 

WHEREAS if is expedient further to amend the Indian Limitation 
Act, 1908, for the purpose hereinafter appearing; it is hereby enacted 
as follows :— 

1, (xr) This Act may be called THE INDIAN LIMITATION 
(SECOND AMENDMENT) ACT, 1927. 

(2) It shall come into farce on the rst day of January, 1928. 

a. In the Third Division of the First Schedule to the Indian 
Limitation Act, 1908, in Article No. 182— 

(a) in clause 5 of the entry in the third column, for the word 

“ applying ” the words “ the final order passed on an application made” 
shall be substituted ; and 

(b) for clause 5 of the same entry the following shall be substi- 
tuted, namely :— 

“6. (in respect of any amount, recovered by execution of the 
decree or order, which the decree-holder has been directed to refund 
by a decree passed in a suit for such refuod) the date of such last-men- 
tioned decree or, in the case of an appeal therefrom, the date of the 
final decree of the Appellate Court or of the withdrawal of the appeal.” 


REPEALING AND AMENDING ACT, 1927. 


ACT NO, X OF 1927. 
[4th April, 1927, 


An Act to amend certain enactments and to repeal certain other 
enactments, 

‘WHEREAS it is expedient that certain amendments should be 
made in the engctments specified in the First Schedule ; 

ÅND WHEREAS it is also expedient that certain enactments speci- 
fied in the Second Schedule which are spent or have otherwise become 
unnecessary, or have ceased to be in force otherwise than by expressed 
specific repeal, should be expressly and specifically repealed; it is here- 
by enacted as follows :— 

1. This Act may be called THE REPEALING AND AMENDING 
ACT, 1927. 

a. The, enactments specified in the First Schedule are hereby 
amended to the extent and in the manner mentioned in the fourth 
column thereof. 

3. “Fhe enactment specified in the Second Schedule are hereby 
repealed to the extent mentioned in the fourth column thereof. 


4. e repeal by this Act of any enactment shall not affect any 


Act or ation E which such enactment has been applied, incorpo- 


rated or referred fo 


b ; 
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And this Act shall not, affect the validity, invalidity, effect br 
consequences of anything already done or suffered, or any right, title, ” 
obligation or liability already acquired, accrued or incurred, or any 
remedy or proceeding in respect thereof, or any release or discharge of , 
-or from any debt, penalty, obligation, liability, claim or demand or any 
indemnity already granted, or the proof of any past act or thing ; 
nor shall this Act affect any principle or rule of law, or estab- 
lished jurisdiction, form or course of pleading, practice or procedure, 
or existing usage, custom, privilege, restriction, exemption, office or 
appointment, notwithstanding that the same respectively may have been 
in any manner affirmed, recognised or derived by, in or from any ‘enact- 
ment hereby repealed ; 
nor shall the repeal by this Act of any enactment revive or 
restore any jurisdiction, office, custom, liability, right, title, privilege, 
restriction, exemption, usage, practice, procedure or other matter or 
thing not now existing or in force. 


THE INSOLVENCY (AMENDMENT) ACT, 1927. 





ACT NO. XI OF 1927. 


[2nd’ September, 1927, 


An Act further to amend the Presidency-towns Insolvency Aci, 7909, 
and the Provincial Insolvency Act, 1920, for certain purposes. 


WHEREAS it is expedient further to amend the Presidency-towns 
Insolvency Act, 1909, and the Provincial Insolvency Act, 1920, for 
certain purposes hereinafter appearing; it is hereby enacted as 
follows :— 
1, This Act may be called THE INSOLVENCY (AMENDMENT) Short title. 
ACT, 1927. 


2. Section 14 of the Presidency-towns Insolvency Act, 1909, shall Amendment 
be re-numbered as sub-section (1) of section 14, and to that section the °f Section 14, 
following sub-section shall be added, namely :— Act III of 


“(2) A debtor in respect of whom an order of adjudication, 
whether made under this Act or under the Provincial Insolvency Act, 
1920, has been annulled owing to his failure to apply or to prosecyte an 
application for his discharge shall not be entitled to present an insol- 5 
vency petition without the leave of the Court by which the order of 
adjudication was annulled, Such Court shall not grant leave unless it ig 
satisfied either that the debtor was prevented by any reasonable cause 
from presenting or prosecuting his application, as the case may be, or © 
that the petition is founded on facts substantially different from those 
. contained in the petition on which tHe order of adjudication was i 


made.” e P e 


3. In sub-section (1) of section 21 of the same Act, after the 
words ‘annul the adjudication” the following words ghall be added; Sp eacica Ps 
namely :— i ‘Act IPT bf 
- “and the Court may, of its own motion ar on application made. ~? i 
by the official assignee or any creditor, annul any adjudication made on ° 
the petition of a debtor who was, by reason of the Provisions of sub. è 
, section (4) of section 14, not entitled to present such petition,” 


i 
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°: 4 In sub-section (2) of section 19 of the Provincial Insolvency 
Act, 1920, for the words “ made under this Act” the words “ whether | 
made under the Presidency-towns Insolvency Act, 1909, or under this 
Act” shall be substituted. 


' $. In section 35 of the same Act, after the words “ annul the’ 
adjudication” the following words shall be ndded, namely :— 


“and the Court may, of its own motion or on application made 
by the receiver or any creditor, annul any adjudication made on the 
petition of a debtor who was, by reason of the provisions of sub- 
section (2) of section ro, not entitled to present such petition.” 


THE REPEALING ACT, 1927. * 


ACT NO, XU OF 1927. 
\ [8th September, 1927. 


An Act to repeal certain enactments. ae 


WHEREAS it is expedient that certain enactments specified in the 
Schedule which are spent or have otherwise become unnecessary, or have 
ceased to be in force otherwise than by express specific repeal, should 
be expressly and specifically repealed ; it is hereby enacted as follows :— 


1. This Act may be called THE REPEALING ACT, 1927. 


2. The enactments specified in the Schedule are hereby repeal- 
ed to the extent mentioned in the fourth column thereof. ` 


3. Therepeal by this Act of any enactment shall not affect any 
Act or Regulation in which such enactment has been applied, incorpo- 
rated or referred to ; i 


and this Agt -shall not affect the validity, invalidity, effect or 
consequences ‘of anything already done or suffered, or any right, title, 
obligation or liability already acquired, accrued or incurred; or any 
remedy or proceeding in respect thereof, or any release or discharge of 
or from any debt, penalty, obligation, liability, claim or demand, or any 
indemnity already granted, or the proof of any past act ot thing ; 


_. nor shall this Act affect any principle or rule of law, or established 
jurisdiction, form or course of pleading, practice or procedure, orexisting . 
e usage, custom, privilege, restriction, exemption, office, or appointment, 
notwithstanding that the same respectively may have been in any 
manner affirmed, recognised or derived by, in or from any enactment 
hereby repealed ; 


Sa nor shall the repeal by, this Act of any enactment revive» or 


° restore any jurisdiction, office, custom, liability, rigkt, title, privilege, 
rgstriction, exemption, usage, practice, procedure or other matter or 
thing not now arif ting or in force. ; e fg 

ba 


ô é 
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THE SCHEDULE. 
(Ses Section 2.) 


Year. No. Short title. Extent of Repeal. ° 


Explanation. 











Acts of tha Governor Gemeral im Council. 


871 | XXIII |The Pensions Act, 1871 ..| So much of the Schedule as) Bengal Regulation I 
i - £ Talates to Bengal Regulati of 1804 was totally 


I of 1804. repealed Act 
XXIX of 1871. 
1872 I |The Indian Evidence Act,|So much of the Schedule as| Thess Acts have 
i 1872. relates to Acts— been repealed. 
XV of 1852 - 
` XIX of 1853 
IT of 1855 
XXV of 1861. 


f 


1874 | XIV 6 Scheduled Districts Act,| All enties in the Second Sche| The Scheduled Dist- 


1874. dule except those relating to) ricts Act, 1874, 
Act XXXVII of 1855 an has not been 

Act X of 1857. brought into force 

in the Sonthal 

° Parganas where 


Act XXXVII of 
1855 and Act X of 
1857 are still in 
force. Section 3 
and the Second 
Schedule of the 
Scheduled Dist- 


only. This neces- 
sitates the reten- 
don of section z 
and the Second 
Schedule in the 


form proposed. 


1874 XV [The Laws Local Extent Act.| So much of th® First Schedal 
1874. as relates to Acts— e 
XXVI of 1836 

XIX of 1841 

XX of 1847 | . 
XXX of 18c2 we 

VI of 18647 l These Acts have 
XXI of 1865 ; 
V of 1866 
XV of 1869 i 
Iof 1870 | | 


e o 
So much of the Second Sche- 
dule as relates to Acts— 
. IX of 1846 7} 
| E XXI af 1855 P i , e ° 
VIII of 1856 a e Do. 
| ` XXVI% of 1860, and to 





1874 


1882 


1891 


1897 


1897 


` 4 
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XV Tho Laws Local Extent Act, Madres Regulation V of |This Regulation has 


1874. 1816. 


been repealed. 


the Third Schedule, in the |These sections have 


enuy against Bombay Regu- 
lation IE of 1837 the words 
‘sections 47 to 54 (inclu- 
sive) and section 56 (Plead- 


ers).” 
XV |The Presidency Small Cause (So much of the First Schedule |Act X of 1877 has 
Court Act, 1882. as relates to Act X of 1877. Dean repealed 
XII |The Amending Act, 1891 .. (So much of the Second Sche- 
dulo as relates to Acts— 
I of 1859 ere 
X of 1865 Je | ree Acts haves 
V of 1881 s been repealed. 
XIV of 1883 -| 
V |The Amending Act, 1897 .. [So much of the Third Schedal 
as relates to Acts— 
XXXII of 1850, and XIX Do, 
of 1871. 
XIV o Indan Short Titles Act, (So much of the Schedule as 
1897. ' relates to Acts— 
XIX of 1841 “a 
XXVII of 1841 Ss 
XX of 1847 = 
XXVII of 1857 +s 
XXXIV of 1 3 es 
XXXV of 18 nr 
XXXVI of 1858 n 
XLVII of 1860 è 
XVI of 1864 ae 
XVII of 1864 ee 
XXI of 1864 a 
I of 1870 ig Do. 
IT of 1877 T 
` Iofi as 
XV of 1835 ; 
. XVIII of 1886 . 
VI of 1887 ee 
X of 1888 
IT of 1890 í 
XIX of 1890 š 
= of 1894 “a 
IL of 1 es 
VI of 1 3s 
e 
oh The Burma Laws Act, 1898 sub-section (1) of section 1, Commencement 


the word ‘‘ add” and sub- 
oe (2) of the same sec- 


vg suas of the First Schedule 

E as relates to Acts— 
š ` XX of 184 oe 
8 XXX of 1852 D 


’ es A a SOE Sekine) eR Sa 


6 f 
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Extent of Repeal. 





J 
Acts of the Governer Generel in Coumeasi—contd. f d 
1898 | XIH | The Burma Laws Act, 1898 | So much of the First Schedule) | 
i as ralates to Acts— 
' XXXVI of 1858 s$ 
| XVI of 1863 se 
VI of 1864 Sa 
l X of 1865 si 
XXI of 1865 as 
ITI of 1867 
i Vofiı aa 
| XV of 1 oe 
i XX of 1869 a) 
XXII of 1870 : 
U of 1874 | ' 
V of 1875 T í 
XI of 1876 ae 
lI or 1877 “a ' 
e 1 og XI of 1877 i 
XV of 1877 es | 
I of 187 NS { 
ITI of 1879 és | 
XI of 1879 we 
XX of 1879 ° ; 
XXI of 1879 : 
V of 1881 . 
Ries --| f These Acts have 
1882 ou been repepled. 
XIV of 1882 A 
XVIL of 1882 w i 
XX of 1882 : 
VI of 1884 l 
XVI of 1884 ' 
II of 1886 . | 
XII of 1886 ' 
j XIII of 1886 { 
XIII of 1887 ‘ 
XX of 1887 | 
Vof 188 '’ TS ' i 
VI of 1889 l 
XI of 1 i = Lot 
XIII of 1 ej 
V of 1893 es 
! IX of 1895 | @ e . 
XII af 1895 oa l 1 e j 
id XII of 1896 ; À 
1 IX of I hel i. tl | i Lr 
XII of 1897 eu Lo 
Hofi ; al 
re rome os + . [So muah of the ThirdSchedula Jo 'n®rairo 
z as relates to— . Å 





` e z 
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Short: ttle. 






Extent af Repeal. | Explanation. 


, Acts of the Governer Gentral in Counci]/—contd. 
XII |The Glanders and Farcy Act, sub-section (1) of section 3; These words ware 















18 
ve 1899. the words ‘‘elther generally) virtually repealed 
or in respect of any local} by Act XII of 
area.” IQIO 
IQOI XI |The Amending Act, 1901 a the First Sch edule— 


Madras Act— 






III of 1900 
The Indian Census Act, 1900. |The whole 

The Amending Act, 1903 - |In Part I of the First Schedul 
the entry relating to Act 
of 1876 

The Indian Census Act, 1910. [The whole 


The Indian Patents and Deslgns/Section 8p 
Act, IQII. 


Act VL of 1876 nas 
been repealed. 


.| Spent. 


The Indian Army Act, 1911 ../Section 127 and Schedule 


Tho Prevention of Seditlons /Section 9 
Moetings Act, I9KI. 


e Decentralization Act, 1914./In Part I of the Schedule, the 
X entries ralating to— 


ë Act II of 1896 we 
: a ° Act VI of 1 .. |? These Acts have 
ojo Act VII of 1901 ‘ been repealed. 
6 e Act XVI of 1903 ee j ` é 
1914°| VIII 4The Indian Megor Vehicles Section 19 and Schedule ..| Kepeal of prior en 
e + 


actments. Spent. 


1914. 


g c 
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19l4 IX |The Local Authorities Loans ong and Schedule I .. |Repeal of prior 
Act, I9I4. enactments Spent 
1914 X he Repealing and Amending |Sections 3 and 4 š Repeal of prior 
Act, IQI4. enactments and 
_ [The Second Schedule ar savings. Spent. 
1914 | XVII |The Second Repealing and |Sections 3 and 4 .. |) Repeal of pror 
Amending Act, 1914. enactments Spent. 
The Second Schedule : 
IQS I e Emergency Legislation |The whole .. |Kxpired. 
Continuance Act, 1915. 
1org | VI |The Indian Patents and De |The whole .. [Expired 
signs (Temporary Kules) Act, 
1915. . 
e 
IQIS XI o Repealing and Amending 3and 4 .. |} Repeal of prior 
Act, 1915. enactment and 
o Second Schedule ;. savings. Spent. 
1915 | XIV |The Enemy Trading Act, 1915.|The whole .. |Expired. 
1916 | IO |The Forelgners’ (Trial by [The whole a. (Expired. 
Court-martial) Act, 1916. 
1916 IV e Indian Tarlff (Amend | Section 5 and Schedule II .. |B provisions 
ment) Act, 1916. pent. 
1916 X o Enemy Trading Act, 1916. [The whole .. (Expired, 
1916 XI |The Import and Export of |The whole r .. |Expired, ( 
Goods Act, 1916 
1916 | XIV |The Indian Bills of Exchange |Thė whole . |Expired. 
Act, 1916 
I9I7 I o Inland Steam Vessels Act, [Section 75 and Schedule O .. |Repealing provisions 
I9I7- : : Spent. 
1917| V a Destruction of Records (Section 6 and thd’Schedule .. Do. 
Act, 1917. ' " 2 
6 
1917 | IX e -Indtan Bil of Exchange |The whole .. |Expired.- =, 
(Amendment) Act, 1917. ' A 
1917 | XXJI {The Gold (Import) Act, 1917..|The whole wie pired . 
© 
1917 | XXIV |The Repealing and Amending ections 3and 4 af Repealing provi- . 
Act, 1917. ons and - 
Tho Second Schedule 5 sgvingte Spent. 
i ' e 
1918 XI he Indian Army (Amend- |Section 26 and the Schedule.. |Repealing ¢ provi- 5 
ment) Act, 1918. e e gions. Spent. © 
1918 | XIV |The Gold Coinage Act, 1918 .. o whole .. [Expired ° 
1918 XV |The Enemy Trading Orders |The whole © P » o {Expired : 
( Validation) Act, 1918. í = 
° e 


` è 


TO THE MADRAS LAW JOURNAL SUPPLEMENT. [XII OF 1927 


vou No. | Short title. | _ Extent of' Repeal. | ‘Explanation. 
anala a 


Acts of the Governor General i Conscri—coatd, 


































1918 | XVII |The Indian Non-ferrous Metal [The whole .. | Expired. 
Industry Act, 1918. 
1919 | IIF |The Motor Spirit (Duties) The whole .. [Repealing enact- 
Ameadment Act, IgIg. ment. Spent. 
1919 XII (a) Polsons Act 1919 . Section ro f ss en Pose: provi- 
p 7 sions. Opent 
1919 | XVIII |The Repealing and Amending tions 13 and 4 and the Do. 
Act, I9IQ Second Schedule, 
1920 IV o Indian Census Act, 1920. |The whole ia pired 


1920 V The Provincial Insolvency Act, In E k the words ‘'by |] 
1920, R the Co where they occur 
for the second time. Erpa pA 
In Schedule I, the entry raa || Of rection 70 by 
ting to section 69. 1936. 
Sub-section (1) of section 83 |R provr 
and Schedale II. sions. Spent. 
1920 © Indian Securities Act I on 25 ae Do 


XX |The Indlan Army (Suspension 
of Sentences) Act, 1920. 


signs (Temporary Rule) 
Amendment Act, 1920. 


XXX |The Rouble Note Act, 1920. 


; © 
e e 
e 
1910 | XXXI |The Repealing: and Amen Sections 3 and 4 .. [Repealing provi- 
° Act, 1920, ` lons and savings. 


Spent 


much. of the First Schedale |Duo on p ed re- 
as relates to Act XVII ofja TER a edule 
IQI4. of Act XVI of 


Igl4. 
ee . " e' Second Schedule ee |Reope ing provi- 
sions. Spent. ' 
bd * . 
dal XXXVI e Indian Coinage ( Amend- whole .. [This Act has be-n 
: ' ment) AW, 1920. virtually repealed 
e by 8. 2 of Act IV 


| acne of 1927. 
ba 
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eas | No. | Short title. Extent of Repeal. 
\ 


Acts of the Governor General tx Counct]—condd 


1920 XXX VillThe Indian Army (Amendment Section 10 
Act, 1920. 


25 





.. [Repealing provision. 
Spent. 


1920 |XXXVIII|The Devolution Act, 1930 ../In_ the First Schedule the en- 


tnes relating to— 

Act XIII of 1879 

„» XIV of 18091 

„ II of 1896 

» VI œ 1900 

1» VIL of Igo1 

» XVI of 1903 
Regulation Vof 1892 
Regulation I of 1896 
Bengal Act III of 1899 
U.P. Act II of 1901 
U.P. Act LII of 1906 


Ai 


sS These have ‘bean 


aa repealed, 


oe 
ba 


ve 


Section 3 and the Second |Repeeling provi- 


Schedule. 


1920 |XLVI |The Imperial Bank of India tion 34 and Schedule I 
Act, 1920. 


1920 XLIX Tho Auxiliary Force Act, 1920. Section 36 and Schedule I 
Acs of the Indian Legislature 






sions. Spent. 


rsr | IV o Import and Export of [Tbe whole 
px Goods (Amendment) Act, 
1931. 
Iga1 XT o Indian Works of Defence on 4 provi 
(Amendment) Act, 1921. pent. 
rg21 | XVI e Indian Penal Code |Sectlon 4 
(Amendment) Act, 1981. 
“t9a1 | XVII Cattle Trespass (Amend- [Section 3 
i ment) Act, 1931. 
19232 II o Indian Factories ( Amend- ion 33 and Schedule I ; 
ment) Act, 1922. ub-section (3) of section'l4.. sub-section is 
now obsolete. 
1923 IV ; © Special Laws Repeal Act, e whole ©.. Spent. o 







1922. 
1922 V The Indian Criminal Law |The whole 
; Amendment Repealing Act, 


1922. 
1923 
1922. 
The Indian Finance Act, 1923.|Sub-section (3) of. section 1. 
Sub-section (2) of section 3. 
Sections 4,7 and8. à 
hedules II and II. 


19332 


IV e Indian Mines Act, 1923. ‘Section 50 and Schedule 


| * 1982. 
1922 | VH The Indian Emlgation Act, 
XI 
XII 
> 


The Indian Incometax Act? |Section 68 and the Schedule .. 





os Repealing pr oyi- 
sions. Spent. 
D4. 





` e 
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Year.) No. Short title, Extent of Repeal, Explanation. 





Acts of the Indian Legislature — contd.. 









e Cantonments (House Ac- ..| Repealing provi- 
commoda.ion) Act, 1923. 







Act, 1933. 


The Code of Criminal ‘Pics Sections 129 and 163 
dare (Amendment) Act, 1933 
























provi- 
dure (Second Amendment) a 
Act, 1983. 

Central Board of Revanue |In the Schedole, the entry re Act({ II of 1896) 
Act, 1924, lating to Act II of 186. has been repealed. 
e Criminal Tribes Act, 1924.|SecHon 30 and the Second |Repealing provi- 

Schedalo. sions. Spent. 





o Repealing and Amending carr 4and the Second 
Act, 1924. 
















The Sea-Costoms (Amend- |The whole ea 


Repealing enact- 
ment) Act, 1924. 


ment. Spent. 















© Workmen's Broach of |The whole va Do. 
Contract (Repealing) Act, 
195° 

The Indian Soldiers (Litiga- |Sectlan 15 è Do, 
tion) Act, 1925. 





he Indian Finance Act, 1925. Sections 2 and 4 ex- 
pired and section 6 
superseded and 
section 7 rendered 
unnecessary. 
















XIV o Indan Tariff (Amend 


the Schedule, entries Nos. |Due on passing of 
a ment) Act, 1925. 


I2, 13, 14 and 33. Act III of 1927 
which has super- 
seded the items to 
which these en- 
tries relate. 
























on 10 and Schedule -. [Repealing provi- 


XIX o Provident Funds Act, r925 
e l sions. Spent, 
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Year) No. Short title. | Extent of Repeal. 


Acts of the Indian Legtslatsre—contd. 


1925 ) XXVI |The Oplum (Amendment) Act, [Section 4 
























1935. 
1925 XXXVI |The Indian Ports (Amondment){Sub-section (3) of section 2 .. | - Do. 
Act, 1925. 
1925 o Repealing and Amending Sections 3 and 4 and the Secon Do. 
Act, 1925. Schedule. 
1935 Tho Indian Succession Act, |Section 392 and Schedule XI.. Do. 
1925. 
1936 The Code of Criminal Proce- on 3 a Do. 
dure (Amendment) Act, 
1926. 
1926 The Guardians and Wards (Sections 4 and 5 ee Do. 
(Amendment) Act, 1926. 
1926 VIL |The Indian Naturelimtion Act, [Section 15:and Schedule as Do. 
1926, 
1926 | VOI |The Steel Industry (Amond- |The whole ; e principal Act 
ment) Act, 1936. (vai PA has 
been repealed. 
1926 | XIX |The Indian Finance Act, 1926. |Sub-section (3) of section 1 .. r 
Sections 2 and 4 : 
Section 3 T provision. 
Spent 
Section 5 . [Superseded by Act 
V'of 1927. 
1926 | XXI |The Legal Practitioners (Fees )/Section 6 .. {Repealing provision, 
Act, 1926. Spent. 
1926 | XXII |The Code of Civil Procedure|Section 3 
(Second Amendment) Act, 
1926. 
19% | XXX e Negotiable Instrnoments tion 3 Do. 
(Interest) Act, 1926. 
6 
1936 |XXXIX The Provincial Insolvency on 7 ; e. Do. ə 
(Amendment) Act, 1926. i 
1937| OI Steel Industry (Protection )/Section 4 ja Do. 
Act, 1927. e 
1927 X |The Repealing and Amending ons 3° and4 and theaRepealin provisiogs 
Act, 1927. Second 0. and sa . Spent. 





Acts made by the Govarner General under section 67-B of the Gevernment of udia "Act. 


1923 sé Indian Finance Act, 1923. |Sub-section (3) ofesectign 1 .. 
Sections 4 and 6 
lon 5 
° chedales II and JII. 
d 


pent. bd 


Supergeded by cor- 
responding provi- 
sien of the Indian 
Finance Act, 1924. 





a 
` e 
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Short title, | Extent of Repeal. 


Acts made by ths Governor Gentral under section 67-B 
a Of the Government of India Aci—contd. : 


1924 ds o Indian Finance Act, 1924.)8ub-section (3) of section) .. f 
Sections 4, 5 and 6 Ss ean pusper 
Schedules II and DI 
Reg tel lations . 
1877 II |The Ajmer Laws Regulation,! Section 2 and Schedule I .. Repealing ' : 


1877. 











1887 x The Upper Burma Stamps and 


sub-section (2) of section 1,\Gommencement 
Limitation Regulation, 1887. 


the word ‘‘and”; and sub- | clause. Spent. 
section (3):of the samo sec- 
tion, 


1880 I |The Upper Burma Land and 
Revenue Regulation, 188. 


1893 IX |The Ajmer Amending Rogula- 





In sub-section (2) of section 1, 


ton, 1893. the word “and ” ; and sub-| clause, Spent. 
4 section (3) of the same sec- 
; tion. 
1895 IV |The Ajmer Village Sanitation {In sub-section (2) of section 1, ' Do. 
Regulation, 1895. the word ‘' and”; and sub- 


section (3) of the same sec- 
ton. 


So much of the Schedule as Regulation V of 
relates to Regulation V af| 1895 has been 


1895. : repealed. 


sub-section (2) of section 1, [Commencement 
the word “ and”; andsub-| clause. Spent. 
section (3) of the same sec- 

tion 


4 -- [Subsection (3) of 

'i sectlon 31 of 

Regulation ID af 
1889 which was 
amended by the 
section has been 
réplaced by a 


1896 V |The Chin Hills Regulation, 
_ 1896. 


1898 | IO |The Upper Burma Land and 


Revenue Regulation (1889) 
Amendment Regulation, 
1848. 














® | néwsub-section. 
1900 ÎI (The Harara (Upper Tanawal) [In sub-section (1) of section 1, encement 
Regulation, 1900. the word ‘‘ and”; and sub-| danse. Spent. 
° section (3) of the same sec- 
: tlon. 
ê; 
foor ‘IV The Frontier Murderous Out- |In sub-section (1) of section I; Do. 
°, rages Regulation. 1901. tHe word “ and”; and sub- ; 
i section (3) of the same sec- 
e tion. ‘ : j 
ð on 16 ` T pegest ne provision- 
e ° pent. 


a e 

rgoleje WIL |The North-West Frontier |Sub-section (3) of section 1 
Province Law and Justice 

Regulation, Igor. 


.. |Commencement 
: Clause. Spent. 








e ; 5 
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Short title. Extent of Repeal. | Explanation, 
Regulations—contd. e 
® 
1903 II e Peshawar Canals (Amend- [The whole .. |The principal Regu- ° 
ment) Regulation, 1903. lation has been 
repealed. ` 
1908 II |The Sonthal Parganas Settle tions 3 and6 .. [Repealing sections. 
ment (Amendment) Regula- Spent. 
tion, 1908. 
1909 If The North-West Frontier |The whole ..| Repealing enact- 
Provinca Law and Justice ment. Spent. 
(Amendment) Regulations, 
1909. ° 
1910 | IH he Aden Arms (Sea-traffic) |Section 14 .. [Repealing provision. 
Regulation, 1910. Spent. . 
{910 IV {The Sonthal Parganas Rural |Section 26 oe Do. 
Police Ragulation, 1910. 
IQUI III |The Harara Forest Regulation, on 58 T Do. 
IQII. 
IQII IV |The Coorg Land and Revenue |Section, 3 i Do. 
(Amendment) Regulation, 
Igit. 
1913 If |The British Baluchistan Laws |Section6and Schedule IE .. Do. 
Regulation, 1913. So much of Schedule I as re- 
lates to Acts— 
XXX of 1852 te) 
X of 1865 ss 
XXI of 1865 T 
XX of 1869 es 
IT of 1874 io ' 
XI of 1879 sa 
AT .. | t These Acts have 
; 1552 ee been repealed. 
XV of 1889 ae 
XII of 1895 os 
IV of 1900 oe 
VII of 1901 a 
I of 1904 ® ee 
IH of 1907 e. e 
a @ 
i ym |The Angul Laws Regulation, [Section 75 a ealing provision. 
913 
1913. Spent, à 
the Schedule, the entries ; ° 
relating to— s e. . 
Bengal Regulation X i 
s 1804. : 
Act XI of 1857 da e e é 
Act II of 1874 a. | $ Th&o have boen 
, Act V of 1881 a repeal ed. 
Act IX of 1897 e ea ee . 
Act II of 1910 are ai 
I Il he Ajmer Repealing and |In section 1, the words "R ° e 
wre Amending Regulation, 1914. | peeling and.” Repoaling provi- 
Sub-sectlon (2) of Section 2|{° sons. Spent. 
Part II of the Schedule. r 
(E e i 





d 
` e 
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Z a I 
À Year. No. | Short title. Extent of Repeal. Explanation. 
° Reged attors—concld. 
191s I {The Excise Regulation, ies Section 75 and Schedule . [Repealing provisions. 
1916 I |The Arakan Hill District Laws|So much of Schedule Ias re ape 


1922 


1922 


1923 


1983 


1924 


1935 





Regulation, 19 16, 


lates to Acts— 


L 


XXX of 1852 oe 
XII of 1882 - 
VI of 1884 sa 
H of 1886 -- |? These Acts have 
XV of 1889 ie been repealed. 
XII of 1896 , 
U af 1910 Se 
Section 15 and Schedule .. |Repealing provi- 
sions. Spent. 
It rhe Coorg Noxious Weeds |The whole . Repealing enact- 
(Repealing ) Regulation, ment. Spent. 
| 1920, 
I |The Kachin Hl Tribes |The whole Do. 
(Amendment) Regulation, 
1922. $ | 
I e Chin Hills (Amendment) |The whole A, Do. 


Regulation: 1922. 


I |The Arakan Hill District LawalSub-sectlon (2) of section r. 
Section 3. 
III |The North-West Frontier Pro- [The whole 


(Amendment) 
1923. 


Regulation, 


vince Law and Justice 
„| (Amendment) Regulation, 
1923. 


I |The North-West Frontier Pre- |The whole a 


-emption (Repealing) Regula- 
’ 1984. 


tion 

I bess Burma (Frontier 
ricts ) Criminal Justice Regu- 
lation, 1925, e 


I é ‘Laccadive Islands and |Sections 3 and 5 as 


T Minicoy (Amendment) Re 
lation, 1926, 


JV The North-West Frontier Pro- |Sub-section (1) of section s5.. 


vince Law and Justice 
(Amendment) Regulation, 
1926. 


1926, 


Dist- Section 4 


he Ajmer Courts Regulation, Section 30 and Schedule 





C o m me nce ment 
clause. Spent. 
..| Repealing clause, 
Spent. 

ing enact- 
ment, Spent. 
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THE INDIAN BAR COUNCILS (AMENDMENT) ACT, r927. 





ACT NO. XIII OF 1927. 
[9th September, 1927. 


An Act to amend the Indian Bar Counctls Act, 7926, for 
certatn purposes. 


WHEREAS it is expedient to amend the Indian Bar Councils Act, 
1926, for the purposes hereinnafter appearing ; it is hereby enacted as 
follows :— 

“a, This Act may be called THE INDIAN BAR COUNCILS (AMEND- 
MENT) ACT, 1927. 

a. In section 8 of the Indian Bar Councils Act, 1926 (hereinafter 
referred to as the said Act), sub-sections (3), (4) and (s) shall be re- 
numbered as sub-sections (s), (6) and (7), respectively, and after sub- 
section (2) the following sub-sections shall be inserted, namely :— 

“ (3) Entries in the roll shall be made in the order of seniority, 
and such seniority shall be determined as follows, namely :— 

(a) all such persons as are referred to in clause (a) of sub-sec- 
tion (2) shall be entered first in the order in which they were respective- 
ly entitled to seniority inter se immediately before the date on which 
this section comes into force in respect of the High Court ; and 

(6) the seniority of any other person admitted to be an advocate 
of the High Court under this Act after the date shall be determined by 
the date of his admission or, if he is a barrister, by the date of his 
admission or the date on which he was called to the Bar, whichever date 
is earlier : 

Provided that, for the purposes of clause (b), the seniority of a 
person who before his admission to be an advocate was entitled as of 
right to practise in another High Court shall be determined by the date 
on which he became so entitled. 

(4) The respective rights of pre-audience pf advocates of the 
High Court shall be determined by seniority : 

Provided that the Advocate General shall have pre-audience over 
all other advocates, and King’s Connsel shall have pre- -audience over all 
advocates except the Advocate General.” ° 

3. In sub-section (4) of seçtion 9 of the said Act, attei the*words 
“any such application ” the words “ or to prescribe the conditions under 
which such persons shall be entitled to practice or plead” shall be 
inserted. 


THE INDIAN MERCHANT SHIPPING (AMENDMENT) ACT, 1927. 





ACT NO. XIV OF 1927. 
[9th Sept mber, 1927. 
An Aot further to amend the Indian Merchant Shipping Act, 1923, 
WHEREAS itis expedient further to amend the Indign Merchant- 


Shipping Act, 1923, for the purpose hereinafter BUDGE ne it is hereby 
. enacted as follows :— a. 


e x 
- wt N jett 


Short title. 
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1. (x) This Act may be called THE INDIAN MERCHANT SHIP- 
PING (AMENDMENT) ACT, 1927. 

(2) It shall come into force on such date as the Governor 
General in Council may, by notification in the Gazette of India, appoint. 


2. After section 209-A of the Indian Merchant Shipping Act, 1923 
(hereinafter referred to as the said Act), the following sections shall be 
inserted, namely :— 


209-B. (1) The master, owner or agent of any ship which is 
intended to sail on a voyage as a pilgrim ship from any port or place in 
British India shall, before advertising such ship for the conveyance of 
pilgrims .or offering to convey any pilgrim by such ship or selling or 
permitting any person to sell a passage ticket to any pilgrim for convey- 
ance by such ship, supply to the prescribed officer (hereinafter referred 
to as the Pilgrim Officer) at the port or place from which the ship is to 
commence the voyage, and at each port or placein British India at 
which it is to touch for the purpose of embarking pilgrims, full parti- 
culars as to the class, tonnage and age of the ship, the maximum number 
of passage tickets of each class to be issued, the maximum price of each 
class of ticket, the date on which the ship is to sail from that port or 
place, the ports, if any, at which it is to touch, the place of its destina- 
tion, and the probable date of its arrival thereat. 


(2) The master, owner or agent shall supply to the Pilgrim 
Officer, within three days from the date of demand, such further infor- 
mation in regard to the matters mentioned in sub-section (1) as that 
officer may in writing demand from him. 

(3) Within such time as may be prescribed before the date of the 
sailing of any such ship from any port or place in British India, the 
master, owner or agent of the ship shall advertise at such port or place 
in such manner as may be prescribed— 

(a) the place of destination of the ship, 


(b) the proposed date of sailing from that port or place which 
shall be the date communicated to the Pilgrim Officer under sub-section 
(x), and 


(c) the Price of each class of passage tickets, which shall not be 
in excêss of the price communicated to the Pilgrim Officer under sub- 
section (1x). 7 

(4) Any master, owner or agent who— 

(a) without reasonable cause, the burden of proving which 
shall lie upon him, fails or refuses to supply any particulars or informa- 
tion which he is by or under this section required to supply or supplies 
false particulars or information; or 
e (b) advertises any ship for the conveyance of pilgrims, or offers 
to convey pilgrims by any ship, or sells or promises or permits any per- 
son to sel] passage tickets to pilgrims for conveyance by any ship, with- 
out having first supplied the particulars required by sub-section (1) and 


e in accordance with the provisions of that sub-section, or 


(q) advertises a date of sailing from any port or place other 
“than the dat® communicated to the Pilgrim Officer at that port or place 
under sub-section @r9, or advertises a price for passage tickets at that 
port. or place if excess of the price so communicated, or 
e 
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(d) offers to convey pilgrims by any ship from any port or 
place in British India or sells or promises or permits any person to sell 
passage tickets to pilgrims for conveyance by a ship from any such 
port or place without having made advertisement, as required by sub- 
section (3), of the matters specified is that sub-section, or 


(e) sells or permits any person to sell to any pilgrim any 
passage ticket at a price in excessof the price communicated to the 
Pilgrim Officer under sub-section (1), 
shall be punishable with fine which may extend to two thousand rupees. 

a09-C. (x) If the pilgrim ship fails to proceed from any port or 
place on the date advertised under sub-section (3) of section 209-B as 
the date of sailing therefrom, the master, owner or agent shall become 
liable to pay a8 compensation to each pilgrim who has paid his passage 
money on or before such date the sum of one rupee for each completed 
day during which the sailing of the ship is delayed after that date : 

Provided that such compensation shall not be payable in respect 
of any period during which the departure of the ship is impossible owing 
,to'any cause not arising from the act or default of the master, owner or 
agent, and the burden of proving such cause shall lie on such master, 
owner or agent: 

Provided, further, that, where compensation has been paid or 
has kecome payable to any pilgrim in respect of delay in the sailing of 
the ship from any port or place and the sailing of the ship from any 
other port or place is thereafter delayed beyond the date advertised in 
that behalf, the pilgrim shall be entitled to compensation only in respect 
of any period by which the duration of such further delay exceeds the 


duration of the delay in respect of which he has already received or 
become entitled to compensation. 


(2) In the event of such failure, the master, owner or agent shall 
be bound forthwith to inform the Pilgrim Officer at the port or place at 
which the delay occurs of the number of passage tickets of each class 
which have been issued for the voyage on or before the advertised date 
of sailing. 

(3) Any sum payable as compensation under sub-section (1) 
shall be paid on behalf of the pilgrims entitled thereto to the Pilgrim 
Offcer at the port or place at which the delay occurs- ọn receipt by the 
master, owner or agent ofa notice from that offcer specifying the sum 
payable, and that officer shall, in such manner as may ba prescribed, 
pay to each such pilgrim the compensation paid in respect of his deten- 
tion : 

Provided that, if an objection is made by the master, owner or 
agent that the sum specified in any such notice or any part of such sum 
is not payable by him, the sum paid or, as the case may be, the balance 
thereof remaining after payment to the pilgrims entitled thereto of com- 
pensation the right to which is not in „dispute, shall be held in deposit 
until the objection has been decided : 

Provided, further, that, if for any reason the compengation due 
to any pilgrim cannot be paid to him at the time of embarkation or at 
or before the time of his disembarkation at the port of his destination, 
the sum so remaining unpaid shall be made over to such apthority ad-, 
ministering any fund maintained for the assistance of ae ae as the 
Local Government may, by general or special order, designate in this 

behalf. ee 


Substitution 
of ships. 
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: (4) lf the master, owner or agent objects that the sum specified 
n the notice issued under sub-section (3) or any part thereof is not 
payable by him, he may, at the time of payment of such sum, give to 
the Pilgrim Officer notice of his objection, together with a statement of 
the egrounds thereof, and the Pilgrim Officer shall thereupon either 
cancel or modify the aferesaid notice in accordance with the objection 
and refund the sum held in deposit under sub-section (3), or refer the 
objection for decision to a Presidency Magistrate or a Magistrate of the 
first class exercising jurisdiction in the port or place at which the ship 
is delayed ; the decision of the Magistrate on such reference shall be 
final, and there shall be refunded to the master, owner, or agent any 
amount allowed to him by such decision. 

(s) On the failure of any pilgrim ship to proceed from any port 


_ or place on the date advertised under sub-section (3) of section 209-B 


as the date of sailing therefrom, the Pilgrim Officer at that port or place 
shall forthwith give notice of such failure tothe officer authorised to 
grant port-clearance to ships thereat, and such officer shall refuse port- 
clearance to the pilgrim ship until the master, owner or agent produces 
to him a certificate of the Pilgrim Officer that all sums payable by way 
of compensation under this section up to the day on which the ship is* 
to proceed have been paid. 

209-D. Notwithstanding anything contained in section 209-B or 
section 209-C, where any ship which has been advertised under sub- 
section (3) of section 209-B for the conveyance of pilgrims has been or 
is likely to be delayed beyond the advertised date of sailing, the owner or 
agent may, with the permission in writing of the Pilgrim Officer, substitute 
for it any other ship which is of the same class and is capable of carrying 
not less than the same number of pilgrims of each class, and on such 
permission being given the advertisement shall be deemed to have been 
made in respect of the ship so substituted, and all the provisions of 
those sections shall apply accordingly in respect of such ship.” 

3. In sub-section (x) of section 213 of the said Act, after clause 
(qq) the following clause shall be inserted, namely :— 

“ (aqq) the. manner in which the proposed date of sailing shall 
be advertised under section 209-B; the appointment of Pilgrim Officers 
for the purposes of that section and sections 209-C and 209-D ; the 
manner in which payment shall be made under section 209-C to pilgrims 
and to the Pilgrim Officer ; and the procedure to be followed by masters, 
owners or agent? and by Pilgrim Officers and Magistrates in proceed- 
ings finder that section ; ” ` 

4 Sections 11, 12, 12-A and 12-B of the Protection of Pilgrims 
Act, 1887, and sections rz and 12 of the Protection of Mubammadan 
Pilgrims Act, 1896, are hereby repealed. 


THE INDIAN DIVORCE (AMENDMENT) ACT, 1927. 


ee! 


ACT NO. XV OF 1927. 
= a [9th September, 1927. 
An Act further to amend ths Indian Divorce Act for a certain 
purpose. e 
WHEREAS it is expedient further to amend the Indian Divorce 


Act for the purpose hereinafter appearing ; it is hereby enacted as 


follows m p = 
%s " , 





$ 
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1. This Act may be called THE INDIAN DIVORCE (AMEND- Short title 
MENT) ACT, 1927. 
2. After section 17 of the Indian Divorce Act the following section Insertion of 


shall be inserted, namely :— : TE 
"IV of 1869. 


"17-A, The Governor-General in Council may appoint foreach Appointment 
High Court of Judicature established by Letters Patent an officer who a to 
shall, within the jurisdiction of the High Court for which he is ap- duties of 
pointed, have the like right of showing cause why a decree for the dis- King's 
solution of marriage should not be made absolute or should not be Proctor. 
confirmed, as the case may be, as is exercisable in England by the 
King’s Proctor, and the Governor-General in Council may make rules 
regulating the manner in which the right shall be exercised and all 
matters incidental to, or consequential on, such exercise.” 


THE INDIAN FOREST ACT, 1927. 





ACT NO. XVI OF 1927. 


[27st September, 1927, 


An Act to consolidate the law relating to forests, the transit of 
forest-produce and the duty levtable on timber and other 
forest-produce, 

WHEREAS it is expedient to consolidate the law relating to forests, 
the transit of forest-produce and the duty leviable on timber and other 
forest-produce ; it is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 
1, (1) This Act may be called THE INDIAN FOREST ACT, Short title 
1927. and extent. 


(2) It extends to Bombay, Bengal, Bihar and Orissa, the United 
Provinces, the Punjab, the Central Provinces and the North-West 
Frontier Province (except the District of Hazara). 


(3) The Local Government of any other provinae may, by notifi- 


cation in the local official Gazette, extend this Act to the whole or any a 
specified part of the province. ° 
2. In this Act, unless there is anything repugnant in the subject Interpreta- 
or context, — tion claufe, 
(1) “cattle” includes elephants, camels, buffaloes, horses, A 
mares, geldings, ponies, colts, fillies, mules, asses, pigs, rams, ewes, 5 


sheep, lambs, goats and kids ; 


(2) " Forest-ofħicer ” means any person whom the Governor-° èe ° 
General in Council, or the Local Government or any offcer empowered ° 


by the Governor-General in Council or the Local Goventment in this í F 
behalf, may appoint to carry out all or any of the purposes of this Act 

or to do anything required by this Act or any rule made thereunder tOe . ~ 
be done by a Forest-officer , f . 


(3) “ forest-offence ” means an offence ia under this Act 
« or under any rule made thereunder ; 


oe 
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i 
y (4) * forest-produce ” inchudes— 
(a) the following whether found in, or brought from, a forest 
or not, that is to say :— 

‘timber, charcoal, caoutchouc, catechu, wood-oil, resin, natural 
varifish, bark, lac, mahua flowers, mahua seeds and myrabolams, and 

(b) the following when found in, or brought from, a forest, that 
is to say, — 

(i) trees and leaves, flowers and fruits, and all other parts or 
produce not hereinbefore mentioned, of trees, 

(ii) plants not being trees (including grass, creepers, reeds and 
moss), and all parts or produce of such plants, 

(iii) wild animals and skins, tusks, horns, bones, silk, cocoons, 
honey, apd wax, and all other parts or produce of animals, and 

(sv) peat, surface soil, rock, and minerals (including limestone, 
laterite, mineral oils, and all products of mines or quarries) ; 

(5) “ river ” includes any stream, canal, creek or other channels, 
natural orartificial ; 

(6) “timber ” includes trees when they have fallen or have been 
felled, and all wood whether cut up or fashioned or hollowed out for 
any purpose or not ; and 

(7) “tree” includes palms, bamboos, stumps, brush-wood and 
canes, 


CHAPTER I. 
OF RESERVED FORESTS. 


3. The Local Government may constitute any forest land or 
waste-land which is the property of Government, or over which the 
Government has proprietary rights, or to the whole or any part of the 
forest-produce of which the Government is entitled, a reserved forest 
in the manner hereinafter provided. 

4. (x) Whenever it has been decided to constitute any land a 
reserved forest, the Local Government shall issue a notification in the 
local official Gazette— 

(a) declaring that it has been decided to constitute such land a 
reserved forest ; 

(b) ee ae as nearly as poanie, the situation and limits of 
such land, and 


(c) appointing an officer (hereinafter called “ the Forest Settle- 
ment-officer ’’) to inquire into and determine the existence, nature and 
extent of any rigbts alleged to erist in favour of any person in or over 
any land comprised within such limits» or in or over any forest-produce, 
and to deal with the same as provided in this Chapter’ 


Explanation.—For the purpose of clause (b), it shall be suffi- 
cient to describe the limits of the forest by roads, rivers, ridges or 
other well-knpwn or readily intelligible boundaries. 


(2) The officer appointed under clause (c) of sub-section (1) 
shall ordinarily be a person not holding any forest-office except that of 
Forest Set{lément-ofiicer. 

(3) Nothing in this section shall prevent the Local Government 
from appointhg any number of officers not exceeding three, not more. 
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than one of whom shall be a person holding any forest-office except as 
aforesaid, to perform the duties of a Forest Settlement-officer under 
this Act. 

5. After the issue of a notification under section 4, no right shall 
be acquired in or over the land comprised in such notification, except 
by succession or under a grant or contract in writing made or entered 
into by or on behalf of Government or some person in whom such 
right was vested when the notification was issued; and no fresh clear- 
ings for cultivation or for any other purpose shall be made in such 
land except in accordance with such rules as may be made by the 
Local Government in this behalf. 


6. When a notification has been issued under section 4, the 
Forest Settlement-officer shall publish in the local vernacular in every 
town and village in the neighbourhood of the land comprised therein, a 
proclamation— 

(a) specifying, as nearly as possible, the situation and limits of 
the proposed forest ; i 

(b) explaining the consequences which, as hereinafter provided, 
will ensue on the reservation of such forest ; and 

(c) fixing a period of not less than three months from the date 
of such proclamation, and requiring every person claiming any right 
mentioned in section 4 or section 5 within such period eitber to pre- 
sent to the Forest Settlement-officer a written notice specifying or to 
appear before him and state, the nature of such right and the amount 
and particulais of-the compensation (if any) claimed in respect thereof. 

7- The Forest Settlement-officer shall take down in writing all 
statements made under section 6, and shall at some convenient place 
inquire into all claims duly preferred under that section, and the exis- 
tence ef any rights mentioned in section 4 or section 5 and not claimed 
under section 6 sofar asthe same may be ascertainable from the 
records of Government and the’ evidence of any persons likely to be 
acquainted with the same. 


8., For the purpose of such inquiry, the Forest Settlement-officer 
may exercise the following powers, that is to say :— 
(a) power to enter, by himself or any officer authorised by him 
for the purpose, upon any land, and to survey, demarcate and make a 
map of the same ; and 


(6) the powers of a Civil Court in the trial of suits. 


9. Rights in respect of which no claim has been preferred under 
section 6, and of the existence of which no knowledge has been ac- 
quired by inquiry under section 7, shall be extinguighed, unless, before 
the notification “under section 20 is published, the person claiming, 
them satisfies the Forest Settlement-officer that he had sufficient cause 
for not preferring such claim within the period fixed under section 6. 


ro. (1) In the case of a claim relating to the practice of shifting 


culfivation, thes Forest Settlement-officer shall record a statement set- . 
ting forth the particulars of the claim and of any local rule or erder under - 


which the practice is allowed or regulated, and submit the statement to 
the Local Government, together with his opiniof %s»eto whether the 
* practice should be permitted or prohibited wholly or in part. e 


I-—6 : ° 


Bar of ac- 
croal of 
forest rights. 
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- (2) On receipt of the statement and opinion, the Local Government 
° l may make an order permitting or prohibiting the practice wholly or in 
part. 
` (a) If such practice, is permitted wholly or in part, the Forest 
“ch Settlement-oficer may arrange for its exercise— 

(a) by’ altering the limits of the land under settlement so as to 
exclude land of sufficient extent, of a suitable kind, and ina locality 

a convenient for. the purposes of the claimants, or 


` + (b) by causing certain portions of the land under settlement to 
be AE demarcated, and giving permission to the claimants to 
practice shifting cultivation therein under such conditions as he may 
M o prescribe. - ©! : 

.(4) All arrangements made under sub-section (3) shall be subject to 

the previous sanction of the Local Government. 
(s) The practice of shifting cultivation shall in all cases be deemed 
a privilege subject to control, restriction and abolition by the Local 

$ Government. . ` 

Porai Ir. (z) In the, case of a claim to right in or over any land, other 
acquire land than a right-of-way or right-of-pasture, or a right to forest-produce or 
over which a water-course, the Forest Settlement-officer shall pass an order admit- 


geese tthe: or rejecting the samé in whole or in part. 


(3) If such claim is admitted im whole OT in n’ part, the Forest Settle- 
ment;officer . shall either— 


-9 exclude such land from thé limits of the proposed forest ; 
. (44) came to an agreement with the owner thereof for the surren- 
der of his rights ; or 


oe : ka i (s13) proceed to atquire such land i in the manner provided by the 
ale aes Land A aisition Act, 1894. 
mac) ‘ar thé purpose of 80 acquiring such land— ` Ae 


, - (a) the Forest Settlement-officer shall be deemed to be a Collec- 
tor proceeding, under the Land Acquisition ‘Act, 1894; 
' (6) the claimant shall be deemed to be a person interested ae 


appearing before him in pursuance of a notice given under section 9 of 
{í that Act; 


ei “ae (c) the provisions a the Brees ane sections of that ai: shall be 
deemed ta have Been’ complied with; and ` 
p > °(d) the Colléctor, with the inei of the claimadt, or the Court, 


with the consent of both parties, may award compensation in land, or 
partly in land, and partly in money. 

Order_on , _ 12. In the case of a claim to rights of pasture or to forest- DN 
claims to® the Forest Settlement-officer shall pass an order admitting or rejecting 
rights of pas- the same i in whole or in part. 


. tare or to 4 
forest-Ppro-» è - zs ` x ia.” 4 . i A TE 
duca.. e ' , i B a ae 
Record to *be 113. .The Forest Settlement-officer, when passing any order under 
ae ii section rf, shafl record, so far as may be practicable, — 
e - 
méntofficer. e |, G) the name, father’s name, caste, residence and occupation of 
1 ‘the person claiming the right; and © 
de ge (b) the a ation, position and area T rira 
* ,. o fields (if any), e designation and position of all buildings: (if any) 


in aaa of .w a thevexercise: of such rights is claimed. . +} 
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14. If the Forest Seter aoter admits in whole òr in part Any Record where 
claim under section r2, he shall also record the extent to which the he admits 
claim is so admitted, specifying the number and description of the cattle claim, 
which the claimant is from time to time entitled to graze in the forest, 
the season during which such pasture is permitted, the quantity ọf tim- 
ber and other forest-produce which he is from time to time authorised to 
take or receive, and such other particulars as the case may require. He 
shall also record whether the timber or other forest-produce obtained by , 
the exercise of the rights claimed may be sold or bartered. 


rg. (1) After making such record the Forest Settlement-office, Exercise of 
shall, to the best of his ability, and having due regard to the maintenance “gbts admit- 
of the reserved forest in respect of which the claim is made, pass such ted. 
orders as will ensure the continued exercise of the rights so admitted. oe 


(2) For this purpose the Forest Settlement-officer may— l ee 
(a) set out some other forest-tract of sufficient extent, andin a 
locality reasonably convenient, for the purposes of such claimants, and 
record an order conferring upon them a right of pasture or to forest- 
produce (as the case may be) to the extent so admitted ; or 
$ (b) so alter the limits of the proposed forest as to exclude forest- 
land of sufficient extent, ånd in a locality reasonably convenient, for the 
purposes of the claimants ; or 


- (o) record an order, continuing to such claimants a right of pas- ` 
ture or to forest-produce, as the case may be, to the extent so admitted, 
at such seasons, within such portions of the proposed forest, and under 
such rules, as may be made in this behalf by the Local Government. 


16. In case the Forest Settlement-officer finds it impossible, having Commutation 
due regard to the maintenance of the reserved forest, to make such of rights. 
settlement under section 15 as shall ensure the continued exercise of 
the said rights to the extent so admitted, he shall, subject to such rules 
as the Local Government may make in this behalf, commute such rights, y 
by the payment to such persons of a sum of money in lieu thereof, or 
by the grant of land, or in such other manner as he thinks ft. 3 ' i 


17, Any person who has made a claim under this Act, or any Appeal from: 
Forest-officer or other person generally or specially empowered by the 
Local Government in tHis behalf, may, within three months from the 
date of the order passed on such claim by the Forest Settlement-officer 12, rection 
under section 11, section 12, section 15 or section 16, present an appeal 150r section 
from such order to such officer of the Revenue Department, of rank not 16. æ 
lower than that of a Collector, as the Local Government may, by notifi- ° 
-cation in the [dcal official Gazette, appoint to hear appeals from such 
orders. 


Provided that the Local Government may establish a Court (herein. ° o 
after called the Forest Court) composed pf three persons to be appointed 
by the Local Government, and, when the Forest Court has been 89 
established, all such appeals shall be presented to it. e° 


18. (x) Every appeal under section 17 shall be mage by,petition in ‘Appeal unde 
writing, and may be delivered to the Forest Settlement-officer, who shall section 17- 
forward it without delay to the authority competent to hear the same. ° ° 


(2) If the appeal be to an officer appointed under$ection 17, it 
shall be heard in the manner prescribed for the time being for the hear- © 
. ing of appeals in matters relating to land-revenue, A : 


e 


Pleaders. 
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d 
* (3) If the appeal be to the Forest Court, the Court shall fix a day 
and a convenient place in the neighbourhood of the proposed forest for 
hearing the appeal, and shall give notice thereof to the parties, and shall 
hear such appeal accordingly. 

(4) The order passed on the appeal by such officer or Court, or by 
the majority of the members of such Court, as the case may be, shall, 
subject only to revision by the Local Government, be final. 

19. The Local Government, or any person who has made a claim 
under this Act, may appoint any person to appear, plead and act on its 

¿or his behalf before the Forest Settlement-officer, or the appellate officer 
or Court, in the course of any inquiry or appeal under this Act. 

20. (1) When the following events have occurred, namely :— 

(a) the period fixed under section 6 for preferring claims has 
elapsed, and all claims, if any, made under that section or section 9 have 
been disposed of by the Forest Settlement-officer ; 


(b) If any such claims have been made, the period limited by 
section 17 for appealing from the orders passed on such claims has 
elapsed, and all appeals (if any) presented within such period have been 
disposed of by the appellate officer or Court ; and 

(c) all lands (if any) to be included in the proposed forest, 
which the Forest Settlement-officer has, under section 11, elected to 
acquire under the Land Acquisition Act, 1894, have become vested in 
the Government under section 16 of that Act, 
the Local Government shall publish a notification’ in the local official 
Gazette, specifying definitely, according to boundary marks erected or 
otherwise, the limits of the forest which is to be reserved, and declaring 
the same to be reserved from a date fixed by the notification. 

(2) From the date so fixed such forest shall be deemed to be a 
reserved forest. 

at. The Forest-officer shall, before the date fixed by such notifi- 
cation, cause a translation thereof into the local vernacular to be pub- 
lished in every town and village in the neighbourhood of the forest. 


22. The local Government may, within five years from the publica- 
tion ofany notification under section 20, revise any arrangement made 
under section r5 or section 18, and may for this purpose rescind or 
modify any order made under section 15 or section 18,.and direct that 
any one of the proceedings specified in section rs be taken in lieu of 
any other of such proceedings, or that the rights admitted under 
section 12 be commuted under section 16. 


23. No nght of any déscription shall be acquired in or over a 
weserved forest except by succession or under a grant or contract in 
writing made by or on behalf of the Government or some person in whom 
such right, was vested when the notification under section 20 was issued. 


"e a4, 1G) Notwithstanding anything contained in section 23,°no 


right continbed under clause (c) of sub-section (2) of section rg shall 
be alienated by way pf grant, sale, lease, mortgage or otherwise, without 
the panction ofthe Local Government : 
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Provided that, when any such right is appendant to any land or 
house, it may be sold or otherwise alienated with such land or house. 
(2) No timber or other forest-produce obtained in exercise of any ê 
such right shall be sold or bartered except to such extent as may have 
been admitted in the order recorded under section 14. . 


as. The Forest-officer may, with the previous sanction of the Loca] Power to stop 
Government or of any officer duly authorised by it in this behalf, stop oe ‘cg 
any public or private way or water-course in a reserved forest, provided in reserved 
that a substitute for the way or water-course so stopped, which forests. 
the Local Government deems to be reasonably convenient, already 
exists, or has been provided or constructed by the Forest-officer in lieu 
thereof. 


26. (1) Any person who— Acts prohibit- 
(a) makes any fresh clearing prohibited by section £, or oo 
(b) sets fire to a reserved forest or, in contravention of any rules 
made by the Local Government in this behalf, kindles any fire, or leaves 
any fire burning, in such manner as to endanger such a forest ; or who, 
e in a reserved forest— 
(c) kindles, keeps or carries any fire except at such seasons as 
the Forest-oficer may notify in this behalf; 
(d) trespasses or pastures cattle, or permits cattle to trespass ; 
(6) causes any damage by negligence in felling any tree or cutting 
or dragging any timber : ' 
, (f) fells, girdles, lops, taps or burns any tree or strips off the 
' bark or leaves from, or otherwise damages, the same ; 
(g) quarries stone, burns lime or charcoal, or collects, subjects to” 
any manufacturing process, or removes, any forest-produce ; a 
(4) clears or breaks up any land for cultivation or any other 
purpose ; i 
(4) in contravention of any rules made in this behalf by the 
Local Government hunts, shoots, fishes, poisons water or sets traps or 
snares ; OF 
(G) in any area in which the Elephants’ Preservation Act, 1879, 
is not ip force, kills or catches elephants in contravention of any rules so 
> ° 
shall be punishable with imprisonment for a term which may ext@nd to æ 
six months, or with fine which may extend to five hundred rupees, or ° 
with both, in addition to such compensation for damage done to the 
forest as the convicting Court may direct to be paid. : 
(2) Nothing in this section shall be deemed to prohibit— 


(a) any act done by permission in writing of the Forest-officer, 
or under any rule made by the Local Goternment ;*or -© 


(b) the exercise of any right continued under clause (c) of sub” ° 
section (2) of section 15, or created by grant or contract in writing e 
made by or on behalf'of Government under section 23, ° ° “= 


(3) Whenever fire is caused wilfully or by gross negligence in a » ° 
reserved forest, the Local Government may (notwithstanding that any. ° 
penalty has been inflicted under this section) direct that if such forest’ 
or any portion thereof the exercise of all rights of Pastyre or to forest- , d o 
e produce ‘shall be suspended for such period as it thinks fit, 


- 


e* 


Formation of 
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forests. 


Protected 
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* 27. (x) The Local Government ae subject to the control of the 
Governor-General in Council, by notification in the local official Gazette, 
direct that, from a date fixed by such notification, any forest or any 
portion thereof reserved under this Act shall cease to be a reserved 
forest. 


(2) From the date so fixed: such forest or portion shall cease to 
be reserved ; but the rights (if any) which have been extngnianed 
therein shall not revive in consequence of such cessation. 


CHAPTER ILI. 
OF VILLAGE-FORESTS. 


(1) ‘The Local Government may assign to any aieea: 
E the rights of Government to or over any land which has been 
constituted a reserved forest, and may cancel such assignment. All 
forests so assigned shall be called village-forests. ` 


- (2) The Local Government may make, rules for regulating the 


management of village-forests, prescribing the conditions under which 


the’ community to which any such assignment is made may be provided 
with timber or other forest-produce or pasture, and their duties for the* 
protection and improvement of such forest. 

(3) All the provisions of this Act relating to reserved forests 
shall és far as they are not inconsistent with the rules so made) apply 
to village-forests. 

CHAPTER IV. 


OF PROTECTED FORESTS. 


29. (1) The Local Government may, by notification in ihe local 
official Gazette, declare the provisions of this Chapter applicable to any 
forest-land or waste-land which is not included in a reserved forest, but 
which is the property of Government, or over which the Government has 
proprietary rights, or to the whole or any part of the forest-produce of 
which the Government is entitled. ` 


(2) The forest-land and waste-lands comprised in any such noti- 


fication shall be called a j protected forest ”. 


(3) No such notification shall be nade ‘unless the nature and 


‘extent of the rights of Government and of private persons in or over 


the fgrest-land of waste-land comprised therein have been inquired into 
and recorded at a survey or settlement, or in such other manner as the 
Local Government thinks sufficient. Every such record shall be pre- 
sumed to be correct until the contrary is proved : 


Provided that, if, in the case of any forest-land or waste-land, 
the Local Government thinks that such inquiry and record are neces- 
sary, but that they will occupy such length of time as in the meantime 
,to endanger the rights of Government, the Local Government may, 
° pending such inquiry and record, declare such land to bea protected ` 
forest, but so as not to abridge or affect any existing rights of individuals 
or commanitics. 


* 30. The Local Government may, as notification in the local 
, official a l 
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(a) declare-any trees or class of trees in a protected forest to be 
reserved from a date fixed by the notification ; n 

(b) declare that any portion of such forest specified in the noti- 
fication shall be closed for such term, not exceeșling thirty years, ag the 
Local Government thinks fit, and that the rights of private persons, if 
any, over such portion shall be suspended during such term, provided 
that the remainder of such forest be sufficient, and in a locality reason- 
ably convenient, for the due exercise of the rights suspended in the 
portion so closed ; or 
_, . (c)'prohibit, from a date fixed as aforesaid, the quarrying of 
stone, or the burning of lime or charcoal, or the collection or subjection 
to any manufacturing process, or removal of, any forest-produce in any 
such forest, and the breaking up or clearing for cultivation, for building, 
for herding cattle or for any other purpose, of any land in any such 
forest. — l 

31. The Collector shall cause a translation into the local vernacu- Publication 

lar of every notification issued under section 30 to be affixed in a of translation 


„conspicuous place in every town and villagé in the neighbourhood of aaa’ poe 
the forest comprised in the notification. ` . neighbour 
f = a i ; hood, 
33. The Local Government may make rules to regulate the Power to 
following matters, namely :— ~~ make roles 
for protected 


~ (a) The cutting, sawing, conversion and removal of trees and forests. 
timber, and the collection; manufacture and removal of forest-produce, 
from protected forests ; i i i 
(b) the granting of licences to the inhabitants of towns and 
villages in the vicinity of protected forests to take trees, timber or other 
forest-produce for their own use, and the production and return of such 

licences by such petsons ; ` ee sopa 


a $ $ 


© (c) the granting of licences to pérsoyis felling’ dr removing ‘trées 
or timber or other forest-produte’ from sich’ forests: for the ‘purposés’ of’ 
trade, and the production and return’ of such licences by such persons ; ra 
(d) the payments, if any, to be made‘by the persons mentioned ot, 
in clauses (b) and (c) for permission to cut such trees, or to collect and 
remove such timber or other forest-produce ; ; 
(e) the other payments, if any, to be made by tħem in respect of 
such trees, timber and produce, and'the places where such pament o 
shall be made ; i 1 ° ' 
(f) the examination of foresi-produce passing out of such 


forests ; 
la) the clearing and breaking up of land for cultivation or other 

purposes in such forests ; , i ; ý 
(h) the protection-from fire of tinfber lying ia such forests’ ‘and aE 

of trees reserved under section 30 ; , © o i 
(i) the cutting of grass and pasturing of cattle in such forests ; Fa 
(j) hunting, shooting, fishing, poisoning watet ami setting 

traps or snares in such forests, and the killing or catching of elephants 

in such forests in areas in which the Elephants’. -Preservation Act,e ° . 


1879, is not in force ; ai. i 
(k) the protection and, management of anyepgrtion of a forest é R 
e closed under section 30 ; and . i 


at 


_ 


° bd y 
e 
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(7) the exercise of rights referred to in section 30. . 
' LaS BGs 33.- (1) Any person who commits any of the following offences, 
Cc z 2 
e travention of namely : ; 
notification « (a) fells, girdles, lops, taps or burns any tree reserved under 


° under section section 30, or strips off the bark or leaves from, or otherwise damages, 


30 or of rules : 
under section any such tree i 


32. (b) contrary to any prohibition under section 30, quarries any 
stone, or burns any lime or charcoal, or collects, subjects to any manu- 
facturing process, or removes any forest-produce ; 

(c) contrary to any prohibition under section 30, breaks up or 
clears for cultivation or any other purpose any land in any protected 
forest ; 

(d) sets fire to such forest, or kindles a fire without taking all 
reasonable precautions to prevent its spreading to any tree reserved 
under section 30, whether Standing, fallen or felled, or to any closed 
portion of such forest ; 

(e) leaves burning any fire kindled by him in the vicinity of 
any such tree or closed portion ; ° 
i (f) fells any tree or drags any timber so as to damage any tree 
reserved as aforesaid ; 

(3) permits cattle to damage any such tree ; 

(A) infringes any rule made under section 32 ; 
shall be punishable with imprisonment for a term which may extend to 
six months, or with fine which may extend to five hundred rupees, or 
with both. 

(2) Whenever fire is caused wilfully or by gross negligence in a 
protected forest, the Local Government may, notwithstanding that any 
penalty has been inflicted under this section, direct that in such forest 
or any portion thereof the exercise of any right of pasture or to forest- 
produce shall be suspended for such period as it thinks fit. 

Nothing in 34. Nothing in this Chapter shall be deemed to prohibit any act 

eee done with the permission in writing of the Forest-officer, or in accor- 

ae ba dance with rules made under section 32, or, except as regards any 
certain cases, Portion of a forest closed under section 30, or as regards any rights the 
exercise of which,has been suspended under section 33, in the exercise 

» of any right recorded under section 29. 


T 
y CHAPTER V. 
‘ OF THE CONTROL OVER FORESTS AND LANDS NOT BEING THE 
j , PROPERTY OF GOVERNMENT. 
s Protection a 35. (1) The Local Government may, by notification in the local 


„ Forests for official Gazette, regulate or prohibit in any forest or waste-land— 
special pupo- a } . E 

© ses. r (a) the breaking up or clearing of land for-cultivation ; 
ee (b) theepasturing of cattle ;, or 

(c) the firing or clearing of the vegetation : 


a *when such regulation or prohibition appears necessary for any of the 
“following ptwposes :— 
e s (i) for protêdtion against storms, winds, rolling stones, floods and : 


avalanches; °” 
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(ii) for the preservatioN of the soil on the ridges and slopes end 
in the valleys of hilly tracts, the prevention of land-shps or of the for- 
mation of ravines and torrents, or the protection of land against erosion, 
or the deposit thereon of sand, stones or gravel ; : 

(i11) for the maintenance of a water-supply in springs, rivers and 
tanks ; ; - 

(iv) for the protection of roads, bridges, railways and other lines 
of communication ; fi 

(v) for the preservation of the public health. 

' (2) The Local Government may, for any such purpose, construct 
at its own expense, in or upon any forest or waste-land, such work as 
it thinks fit. i 

(3) No notification shall be made under sub-section (1) nor shall 
any work be begun uuder sub-section (2), until after the issue of a 
notice to the owner of such forest or land calling on him to show cause, 
within a reasonable period to be specified in such notice, why such 
notification should not be made or work constructed, as the case ` may 
be, and until his objections, if any, and any evidence he may produce 
in support of the same, hive been heard by an officer duly appointed in 
that behalf and have been considered by the Loce] Government. 

36. (x) In case of neglect of, or wilful disobedience to, any regu- 
lation or prohibition under section 35, or if the purposes of any work to 
be constructed under that section so require, the Local Government 
may, after notice in writing to the owner of such forest or land and 
after considering his objections, if any, place the same under the con- 
trol of a Forest-officer, and may declare that all or any of the provisions 
of this Act relating to reserved forests shall apply to such forest or land. 

(2) The net profits, if any, arising from the management of such 
forest or land shall be paid to the said owner. 

37. (1) In anv case under this Chapter in which the Local Gov- 
ernment considers that, in lieu of placing the forest or land under the 
control of a Forest-officer, the same should be acquired for public pur- 
poses, the Local Government may proceed to acquire it in the manner 
provided by the Land Acquisition Act, 1894. r 

(2) The owner of any forest or land comprised in any notifica- 
tion under section 35 may, at any time not less than three or more than 
twelve years from the date thereof, require that such gorest or land shall 


be acquired for public purposes, and the Local Government shall acquire - 


such forest or land accordingly. 

38. (x) The owner of any land or, if there be more than one owner 

thereof, thé owners of shares therein amounting in the aggregate to at 

least two-thirds thereof may, with a view to the formation or conserva- 

tion of forests thereon, represent in writing to the Collector their desire— 

(a) that such land be managed an their behalf by the Forest- 

officer as a reserved or a protected forest on such terms as may be 
mutually agreed upon ; or nee ae. Oe ete 

(b) that all or any of the provisions of this Act be, applied to 

such land. : Pi s jY 


(2) In either case, the Local Government may; by notification dn 


the local official Gazette, epply-to such land such provisions of this JAct 

as it thinks suitable to the circumstances thereof-abd as mgfi. bedestred 

by the applicants. = eaS a ae 
I—7 ae a 
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i : CHAPTER ¥1. 
OF THE DUTY ON TIMBER AND OTHER FOREST. PRODUCE. 


39. (1) The Local Government may levy a duty in such manner, 
t such places and at such rates as it may declare by notification in the 

Official Gazette on all timber or other farest-produce— 

(a) which is produced in British India, and in respect of which 
the Government has any right ; 

(b) which is brought from any place outside British India - 

Provided that a notification directing the levy of a duty, in -the 
case of timber and other forest-produce brought from any place outside 
British India which is not under the control of the Local Government, 
shall not be issued without the previous sanction of the Governor Gene- 
ral in Council. 

(2) In every case in which ‘such duty is directed to be levied ad 
vatorem, the Local Government may fix by like notification the value 
on which such duty shall be assessed, 

(3) All duties on timber or other forest-produce which, at the 
time when this Act comes into force in any territory, are levied therein 
under the authority of the Local Government, shall be deemed to be 
and to have been duly Jevied under the provisions of this Act. 

40. Nothing in this Chapter shall be deemed to limit the amount, 
if any, chargeable as purchase-money or royalty on any timber or other 
forest-produce, although the same is levied on such timber or produce 
while in transit, in the same manner as duty is levied. 


CHAPTER VI. 
OF THE CONTROL OF TIMBER AND OTHER FOREST-PRODUCE IN 
TRANSIT. 


41. (x) The control of all rivers and their banks as regards the 
floating of timber, as well as the control of all timber and other forest- 
produce in transit by land or water, is vested in the Local Government, 
acd it may make rules to regulate the transit of all timber and other 


‘forest produce. 


(2) In particular and without prejudice to the generality of the 
foregoing power such rules may— 


(a) prescribe the routes by which alone timber Gt other forest- 


` produe may be imported, exported or moved into, from or within British 


India ; 

(b) prohibit the import or export or moving of such. timber or 
other produce without a paas from an officer duly authorised to issue 
the same, or otherwise than in accordance with the conditions of such 
pass ; : 


e> é 
(c) provide for the issue, production and return of such passes 
tnd for the payment of fees therefor z 


u +. (d) provide for the stoppage, reporting, examination and marking 
of timber ‘or other forest-produce in transit, in respect of which there is 
bien a arate a any money is payable to Government on account 
e e'tnereo!, or on account of any duty, fee, royalty or charge 
‘due. thereon ,or,.to which ‘it is desirable for the: purposes of this Act to 
affix a mark ; ae aa 
to 
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(e) provide for the establishment and regulation of depots to which 
such timber or other produce shall be taken by those in charge of it for A : 
examination, or for the payment of sach money, or in order that such 
marks may be affixed to it ; and the conditions under which such timber = 


or other produce shall be brought to, stored at and removed from such 
depots ; - 


(f) prohibit the closing up or obstructing of the channel or banks 
of any river used for the transit of timber or other forest-produce, and 
the throwing of grass, brushwood, branches or leaves into any such 
river or any act which may cause such river to be closed or obstructed ; 


(g) provide for the prevention or removal of any obstruction of 
the channel or banks of any such river, and for recovering the cost of 
such prevention or removal from the person whose acts or negligence 
necessitated the same ; 


(n) prohibit absolutely or subject to conditions, within specified 

local limits, the establishment of saw-pits, the converting, cutting, burn- 

° ing, concealing or making of timber, the altering or effacing of any 

marks on the same, or the possession or carrying of marking hammers or 
other implements used for marking timber ; 


(7) regulate the use of property marks for timber, and the regis- 
tration of such marks ; prescribe the time for which such registration 
shall hold good ; limit the number of such marks that may be registered 
by any one person, and provide for the levy of fees for such registration, 


(3) The Local Government may direct that any rule made under 
this section shall not apply to any specified class of timber or other 
forest-produce or to any specified local area. 


42, (1) The Local Government may by such rules prescribe as Penalty for 
penalties for the contravention thereof imprisonment for a term which breach of 
may extend to six months, or fine which may extend to five hundred ‘Ue made 
rupees, or both. 


(2) Such rules may provide that’ penalties which are double of 
those mentioned in sub-section (1) may be inflicted in cases where the 
offence is committed after sunset and before sunrise, or efter prepara- 
tion for resistance to lawful authority, or where the offender has been 
previously convicted of a like offence. í , š 

43. The Government shall not be responsible for any loss or Coama 
damage which may occur in respect of any timber or other forest-pro- and Forest- ~ ° 
duce while at a depot established undersa rule made under section 41, officers not -° s 
or while detained elsewhere, for the purposes of this Act; and no Forests Hable for 
officer shall be responsible for any such loss or damage, unless he ppd yyy 


causes such loss or damage negligently, maliciously or fraudulently. sheep eer 


44. In case of any accident or emergency involving danger to any_ • All persone 
préperty at any such depot, every person employed at sych depot, Pound to aid 
whether by the Government or by any private person, shall*render assis. © ide; : t 
tance to any Forest-officer or Police-officer demanding his aid in averting ze g we 

e such danger or securing such property from damage or Ines. . ' 


e Certain kinds 
of timber to 
be deemed 


thereto pro- 


ved, and may 
be collected 


accordingly. 


| @ 
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| CHAPTER VII. 
OF THE COLLECTION OF DRIFT AND STRANDED TIMBER. 


is 

45. (1) All timber found adrift, beached, stranded or sunk ; 
!. gl) wood or timber bearing marks which have not been registered 
in accordance with the rules made under section 41, or on which the 
marks have been obliterated. altered or defaced by fire or otherwise ; 
and 

’ in such‘areas as the Local Government directs, all unmarked 
wood and timber ; - 
shall he deemed to be the property of Government, unless and until any 
person establishes his right and title thereto, as provided in this 
Chapter. , - 

(3) Such timber may be collected by any Forest-officer or other 
person entitled to collect the same by virtue of any rule made under 
section s1, and may be brought to any depot which the Forest-officer 
may notify as‘a depot for the reception of drift timber. 

(3) The Local Government may, by notification in the local official 
Gazette, exempt any class of timber from the provisions of this section, 


46. Public notice shall from time to time be given by the Forest- 
officer of timber collected under section 45. Such notice shall contain a 
description of the timber, and shall require any person claiming the 
same to present to such officer, within a period not less than two months 
from the date of such notice, a written statement of such claim. 

l "47. (1) When any such statement is presented as aforesaid, the 
Forest-oficer may, after making such inquiry as he thinks fit, either 
reject the claim after recording his reasons for so doing, or deliver the 
timber to the claimant. ; 

.(2) If such timber is claimed by more than one person, the Forest- 
officer may either deliver the same to any of such persons whom he 
deems entitled thereto, or may refer the claimants to the Civil Courts, 
and:retaim the timber pending the receipt of an order from any such 
Court for its disposal 

(3) Any person whose claim has been rejected under this section 
may, within three months from the date of such rejection, institute a 
guit to: recover pogsession of the timber claimed by him; but no person 
shall eecoyer any compensation or costs against the Government, or 
against any Forest-officer, on account of such rejection, or the detention 
or removal of any timber, or the delivery thereof to any other person 
under this section. 

(4) No such timber shall be subject to process of any Civil, Cnmi- 
nal or Revenue Court until it has been delivered, or a suit has been 
brought, ds provided in this segtion. 
t- 48. If no such statement is presented as aforesaid, or if the 
claimant omits to prefer his claim in the manner and within the period 
fixed by the notice issued under section 46, or on such claim having, 
been so pfeferrtéd by him and having been rejected, omits to institute a 
suit to recover possession of such timb r within the further period -fixed 
‘Sy section 47, the ownership of such timber’ shall vest in the Govern- 
‘ment, or, wen such timber has been delivered to another person under 
section 47, in such pjher person free from all encumbrances not created 


by him, d. 
© 
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49. The Government shall not be responsible for any loss or 
damage which may occur in respect of any timber collected under sec- 
tion 45, and no Forest-officer shall be responsible for any such loss or 
damage, unless he causes such loss or damage negligently, maliciously 
or fraudulently. ° 


go. No person shall be entitled to recover possession of any timber 
collected or delive-ed as afo'esaid until he has paid to the Forest-officer 
or other person entitled to receive it such sum on account thereof as 
may be due under any rule made under section 51. 
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sı. (x) The Local Government may make rules to regulate the 

following matters, namely :— 

(a) the salving, collection and disposal of all timber mentioned 
in section 45 ; 

(b) the use and registration of boats used in salving and collect- 
ing timber ; 

(c) the amounts to be paid for salving, collecting, moving, stor- 
*ing o1 disposing of such timber ; and 

(d) the use and registration of hammers and other instruments 
to be used for marking such timber. 


(2) The Local Government may preccribe, as penalties for the con- 
travention of any rules made under this section, imprisonment for a 
term which may extend to six months, or fine which may extend to five. 
hundred rupees, or both. 


CHAPTER IX. 
PENALTIES AND PROCEDURE. 


ga. (1) When there is reason to believe that a forest-offence has 
been committed in respect of any forest-pr’iduce, such produce, together 
with all tools, boats.‘carts or cattle uted in committing any such offence, 
may be seized by any Forest-officer or Police-officer. 


(2) Every officer seizing any property under this section shall place 
on such property a mark indicating that the same has been so seized, 
and shall, as soon as may be, make a report of such Seizure to the 
Magistrate having jurisdiction to try the offence on ac@ount of which the 
seizure has been made: bd 


Provided that, when the forest-produce with 1espect to which such 
offence is believed to have been committed is the property of Govern- 
ment, and the offender is unknown, it shall be sufficient if the officer 
makes, as soon as may be, a report of the circumstances to his official 
superior. ` É 

g3. Any Forest-officer of a rank not inferior to that of a Rangen 
who, or whose subordinate, has seized any tools, boats, carts or cattle 
under section 52, may release the same on the execution by the owner 
thereof of a bond for the production of the property so releastd, if and 
when so required, before the Magistrate having jurisdiction to-try the 


offénce on account of which the seizure has been made. ò 


s4. Upon the receipt of any such - report, the Magistrate shall, 
with all convenient despatch, take such measures @& may be necessary 
, . 7 o . 
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A 
for the arrest and trial ofthe offender and the disposal of the property 
according to law. 


ss. (1) all timber or forest-produce which is not the property of 
Government and in respect of which a forest-offence has been commit- 
ted, and all tools, boats, carts and cattle used in committing any forest- 
offence, shall be liable to confiscation. 


(2) Such confiscation may be in addition to any other punishment 
prescribed for such offence. 


56. When the trial of any forest-offence is concluded, any forest- 
produce in respect of which such offence has been committed shall, if it 
is the property of Government or has been conficcated, be taken charge 
of by a Forest-officer, and, in any other case, may be disposed of in such 
manner as the Court may direct. 


57. When the offender is not known or cannot be found, the 


Magistrate may, if he finds that an offence has been committed, order . 


the property in respect of which the offence has been committed to be 
confiscated and taken charge of by the Forest-officer, or to be made 
over to the person whom the Magistrate deems to be entitled to the 
same : 

Provided that no such order shall be made until the expiration of 
one month from the date of seizing such property, or without hearing 
the person, if any, claiming any right thereto, and the evidence, if any, 
which he may produce in support of his claim. 

58. The Magistrate may. notwithstanding anything hereinbefore 
contained, direct the sale of any property seized under section 52 and 
subject to speedy and natural decay, and may deal with the proceeds 
as he would have dealt with such property if it had not been sold. 


59. The officer who made the seizure under section 52, or any of 
his official superiors, or any person claiming to be interested in the 
property so seized, may, within one month from the date of any order 
passed under section 55, section 56 or section 57, appeal therefrom to 
the Court to which orders made by such Magistrate are ordinarily 
appealable, and the order passed on such appeal shall be final. 

6®. When an order for the confiscation of any property has been 
passed under section 55 or section 57,as the case may be, and the 
period limited by section 59 for an appeal from such order has elapsed, 
and no such apneal has been preferred, or when, on such an appeal 
being preferred, the Appellate Court confirms such order in respect of 
the whole or a portion of such property, such property or such portion 
thereof, as the case may be, shall vest in the Government free from all 
gucumbrances. 

61. Nothing hereinbefore contained shall be deemed to prevent 
any officer empowered in this behalf by the Local Government from 


directing at any time the immediate release of any property seized under 
section 52. > 


š 62. Any Forest-officer or Police-oficer who vexatiously and un- 
necessarily skizes any property on pretence of seizing property liable to 


confiscation under fifis Act shall be punishable with imprisonment fora . 


* 
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term which may extend to six months, or with fine which may extend to 
five hundred rupees, or with both. 


63. Whoever, with intent to cause damage or injury to the public 


or to any person, or to cause wrongful gain as defined in the Indian 
Penal Code— ` f 


(a) knowingly counterfeits upon any timber or standing tree a 
mark used by Forest-officers to indicate that such timber or tree is the 
property of the Government or of some person, or that it may lawfully 
be cut or removed by some person; or 

(b) alters, defaces or obliterates any such mark placed ona 
tree or on timber by or under the authority of a Forest-officer ; or 

(c) alters, moves, destroys or defaces any boundary-mark of any 
forest or waste-land to which the provisions of this Act are applied, 


shall be punishable with imprisonment for a term which may extend to 
two years, or with fine, or with both. ` 


64. (1) Any Forest-officer or Police-officer may, without orders 
from a Magistrate and without a warrant, arrest any person against 
„Whom a reasonable suspicion exists of his having been concerned in any 
_ forest offence punishable with imprisonment for one month or upwards, 


(2) Every officer making an arrest under this section shall, without 
unnecessary delay and subject to the provisions of this Act as to release 
on bond, take or send the person arrested before the Magistrate having 
Jurisdiction in the case, or to the officer in charge of the nearest police- 
Station. 


(3) Nothing in this section shall be deemed to authorise such arrest 
for any act which is an offence under Chapter IV unless such act has 
been prohibited under clause (c) of section 3o. 


65. Any Forest-offiicer of a rank not inferior to that of a Ranger, 
who, or whose subordinate, has arrested any person under the provisions 
of section 64, may release such person on his executing a bond to appear, 
if and when so required, before the Magistrate having jurisdiction in 
the case, or before the officer in charge of the nearest police-station. 


66. Every Forest-officer and Police-officer shall prevent, and may 


interfere for the purpose of preventing, the commission of any forest- 
offence. 
© 


67. The District Magistrate or any Magistrate of the first class 
specially empowered in this behalf by the Local Government may try 
summarily, under the Code of Criminal Procedure, 1898, any forest- 
offence punishable with imprisonment for a tem not exceeding six 
months, or fine not exceeding five hundred rupees, or both. 

68. (1) The Local Government may, by notification in the local 
official Gazette, empower a Forest-oficer + -° ° 


(a) to accept from any person against whom a reasonable auspi~ 
cion exists that he has committed any forest-offence, other than an 
offence ‘specified in section 62 or section 63, a sum of m®ney by way of 
compensation for the offence which such person is suspected to have 
committed, and 


(b) when any property has been seized as liable to confiscation,* 


to release the same on payment of the value thereof as estimated by 
waa ec. ‘ ! 


such officer. ` 


e 9 
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(2) On thè payment of such sum of money, or-such value, or both, 
as the case may be, to such officer, the suspected person, if in custody, 
shall be discharged, the property, if any, seized shall be released, and no 
further proceedings shall be taken against such person or property. 


°(3) A Forest-officer shall “not be empowered under this section un- 
less he is a Forest-officer of a rank not inferior to that of a Ranger and 
is in receipt of a monthly salary amounting to at least one hundred 
ru and the sum of money accepted as compensation under clause 
(a) of sub-section (x) shall in no case exceed the sum of fifty rupees. 


. 69. When in any proceedings taken under this Act, or in conse- 
quence of anything done under this Act, a question arises as to whether 
avy forest-produce is the property of the Government, such produce 
shall be presumed to be the property of the Government until the con- 
trary is proved. 


CHAPTER X. 
CATTLE-TRESPASS. 


yo. Cattle trespassing in a reserved forest or in any portion of a 
protected forest which has been lawfully closed’ to grazing shall be deem? 


“ed to be cattle doing damage to a public plantation within the meaning 


of section rr of the Cattle-trespass Act, 1871, and may be seized and 
impounded as such by any Forest-officer or Police-officer. 


71. The Local Government may, by notification in the local official 
Gazette direct that, in lieu of the fines fixed under section 12 of the 
Cattle-trespass Act, 1871, there shall be levied for each head of cattle 
impounded ubder section 70 of this Act such fines as it thinks fit, but 
not exceeding the following, that is to say :— 


For each elephant a a a ten rupees 
For each buffalo or camel .. sa se .. two 4 
For each horse, mare, gelding, pony, colt, filly, mule, bull, bul- 

lock, cow or heifer si Ši as 
For each calf, avs, pig, ram, ewe, sheep, lamb, goat or kid 


CHAPTER XI. 
OF FOREST-OFFICERS. 


one rupes 


i. eight annas. 


o 
ez. (1) The Local Government may invest any Forest-officer with 
all or any of the following powers, that is to say :— 
(a) power to enter upon any land and to survey, demarcate and 
make a map of the same ; 
(b) the powers of a Civil Court to compel the attendante of 
witnesses and the production of documents and material objects ; 


(c) power to issue a search-warrant under the Code of Criminal 


Procedure, 1898 ; and 


(7) pewer to hold an inquiry into forest-offences, and, = 
course of such inquiry, to receive and record evidence. arte 


(2) Any evidence recorded under clause (d) of sub-section (1) ‘hall 


it has been takenein the presence of the accused person. 


p 


" be admissible in any subsequent trial before a Magistrate, provided that 


s 
A 
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~ 73. All-Forest-officers shall be deemed to be Da servants witHin 
the meaning af the Indian Penal Code. 


74. No suit shall lie against any públic servant for anything done 
by -him in good faith under this Act. ü 


75. Except with the permission in writing of the Local Govern- 
ment, no Forest-officer shall, as principal or agent, trade in timber or 
other forest-produce, or be or become interested in any lease of any 


forest or in any contract for working any forest, whether in or outside 
British India. 


CHAPTER XII. 


SUBSIDIARY RULES. 
76. The Local Government may make rules— 


(4) to prescribe and limit the powets and duties of any Forest- 
officer under this Act ; 


(b) to regulate the rewards to be paid to officers and se 
out of the proceeds of fines and confiscation under this Act ; 


(c) for the preservation, reproduction and disposal -of trees and 
timber belonging to Government, but grown on lands belonging to or in 
the occupation of private persons ; and 

(d) generally, to carry out the provisions of this Act. 


77. Any person contravening any rule under this Act, for the 
contravention of which no special penalty is provided, shall be punish- 
able with imprisonment for a term which may extend to one month, or 
fine which may extend to five hundred rupees, or both. 


78. All rules made by the Local Government under this Act shall 
be puvlished in the local official Gazette, and shall thereupon. so far as 
they are consistent with this Act, have effect as if enacted therein. 


CHAPTER XMI. 
MISCELLANEOUS. Soc 


7g. (1) Every person who exercises any right in a resefved or 
protected forest, or who is permitted to take any forest-produce from, 
or to cut and remove timber or to pasture cattle in, such forest, ‘and 
every person who is employed by any such person in such forest, and 


every person in any village contiguous to such forest ‘who’ is-em- 
ployed by the Government, or who receives emoluments from the Gov- 
ernment for services to be performed to “the Comminity, freee oe 


shall be bound to furnish without uni delay, to the 
nearest Forest-officer or Police-officer any ‘ infonmation e may possesa 
respecting the commission of, or intention to’ commit, any. -foreste 
offence, and shall forthwith take steps, whether, 80. required by any 


Forest-officer or “Lolice-officer or not, — 
o aaa 
~ (a) to extinguish any forest Axe i in ‘such forest oPawhich he bas 
knowledge or information ; : : o a a o, 
I—8 : e. 
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z (b) to prevent by any lawful meani in his power any fire in the 
vicinity of such forest of which be has knowledge or information from 
spreading to such forest, 
and shall assist any Forest-officer or Police-officer demanding his aid— 

e (c) in preventing the commission in such forest of any forest- 
offence ; and 

(d) when there is reason to believe that any such offence has 
been committed in such forest, in discovering and arresting the 
offender. i 

(2) Any person who, being bound so to do, without lawful 

excuse (the burden of proving which shall lie upon such person) fails— 

(a) to furnish without unnecessary delay to the nearest Forest- 
officer or Police-officer any informatlon required by sub-section (1) ; 

(b) to take steps as required by sub-section (1) to extinguish 
any forest fire in a reserved or protected forest ; 

(c) to prevent, as required by sub-section (1), any fire in the 
vicinity of such forest from spreading to such forest, or 

(d) to assist any Fòrest officer or Police-officer demanding his 
aid in preventing the commission in such forest ot any forest-offence, or 
when there is reason to believe that any such offence has been com- 
mitted in such forest in discovering and arresting the offender ; 
shall be punishable with imprisonment for a term which may extend to 
one month, or with fine which may extend to two hundreu rupees, or 
with both. 

80. (x) If the Government and any person be jointly interested 
in any forest or waste-land, or in the whole or any part of the produce 
thereof, the Local Government may either— 

(a) undertake the management of such forest, waste-land or 
produce, accounting to such person for his interest in the same; or 

(b) issue such regulations for the managen ent of the forest, 
waste-land or produce by the person so jointly interested as it ceems 
necessary for the management thereof and the interests of all parties 
therein. 

(2) When the Local Government undertakes under clause (a) of 
sub-section (x) the management of any forest, waste-land or produce, it 
may, by notification in the local official Gazette, declare that any of 
the pre®visions contained in Chapters II and IV shall apply to such 
forest, waste-land or produce, and thereupon such provisions shal! 
apply accordingly. 

81. If any person be entitled toa share inthe produce of any 

forest which is the property of Government or over which the Govern- 
ment has proprietary rights or to any part of the forest-produce of 
which the Government ig entftled, upon the condition of duly per- 
. ming any service connected with such forest, such share shall be 
* liable to confi-cation in the event of the fact being established :o the 
satisfaction of the Local Government that such service is no longer 80 
performed : 
á Provided that no such share shall be confiscated until the per- 
son entitled thereto, and the evidence, if any, which he may produce in 
proof of the due performance of such service, have been heard by an 
a duly appomtéd i in that behalf by the Local Government. 
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82. All money payable to the Government under this Act, or 
under any rule made under this Act, or on acrount of the price of any 
forest-produce, or of expenses incurred in the execution of this Act in 
respect of such produce, may, if not paid when due, be recovered 
under the law for the time being in force as if it were an arréar of 
land-revenue. 

83. (1) When any such money is payable for or in respect of 
any forest-produce, the amount thereof shall be deemed to be a first 
charge on such produce, and such produce may be taken possession of 
by a Forest officer until such amount has been paid. 

(2) If such amount is not paid when due, the Forest-officer may 
sell such produce by public auction, and the proceeds of the sale shall 
be applied fi-st in discharging such amount. 

(3) The surplue, if any, if not claimed within two months from 
the date of the sale by the person entitled thereto, shall be forfeited 
to His Majesty. 

84. Whenever it appears to the Local Government that any land 
is required for any of the purposes of this Act, such land shall be 

*deemed to be needed for a public purpose within the meaning of sec- 
tion 4 of the Land Acquisition Act, 1894 


85. When any person, in accordance with any provision of this 
Act or in compliance wi'h any rule made thereunder, binds himself by 
any bond or instrument to perform any duty or act, or covenants by 
any bond or instrument that he, or that he and his servants and agents 
will abstain from any act, the whole sum mentioned in such bond or 
instrument as the amount to be paid in case of a breach of the con- 
ditions thereof may, notwithstanding anything in section 74 of the 
Indian Contract Act, 1872, be recovered from him in case of such 
breach as if it were an arrear of land revenue. ` 


86. The enactments mentioned in the Schedule are hereby re- 
pealed to the extent specified in the fourth column thereof. ‘ 


THE SCHEDULE. 


(Ses section 86.) 
ENACTMENTS REPEALED, 






The Indian Forest Act, 1878.|So much ag has 
repealed. 





V |The Forest Act, 1890 





not already e’. 
° 


Recovery of 
money due to e 


Govapment. è 


Lien on 
forest pro- 
duce for such 
money. 


Land re- 
quired ander 
this Act to be 
deemed to be 
needed for a 
public paor- 
pose under 
the Land Ac- 
quisition Act, 
1894. 


Recovery of 
penalties due 
under bond. 


Repeoals. 
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So much of Part I of Sche 
dule II as relates to the 
Indian Forest Act, 1878. 


XII The Amending Act, 1891 


~ mg 


‘1901 Vv The Indian Forest (Amend-| So much as has not already. 
ment) Act, IQOI. been repsaled. 
IQII XV | The Indian Forest (Amend. Do. 
mert) Act, IQII. 
IQ9I4 X The Repealing and Amending | So much of the Second Sche- 
- Act, IQI4. dule as relates to the Indian 


Forest Act, 1878, the Forest 
Act, 1890, ənd` the Indian 
Forest (Amendment) Act, 


Igol. 


1918 I-| The- Indidn Forest (Amend-| The whole 
ment) Act, 1918. 


- 


1920 |XXXVIII| The Devolation Act, 1920 .. So much of Schedule I, Part 


. I, as rolates to the Indian 


Forest Act, 1878. 


re a  ————— 





INDIAN LIGHTHOUSE ACT, 1927. 


ACT NO. XVII OF 1927. 
ae . _ [21st September, 1927. 


An Act toconsolidate and amend the law relating to the provision, 
maintenance and control of lighthouses by the Government in 
British India. | ; vA 
WHEREAS it is expedient to consolidate and amend the law rela- 

ting to the provigion, maintenance and control of lighthouses by the 

Govegnment in British India ; it is hereby enacted as follows :— 

, PRELIMINARY. 


1. (x) This Act may be called ‘THE INDIAN LIGHTHOUSE ACT, 





1927. 
: a) It extends to the whole of British, India. , ; 
(3) It shall come into force on such dete as the Governor Gene- 
ral in Council may, eby netification in the Gazette of India, appoint. 
8 2. In this Act, unless there is anything repugnant in the subject 
or context,— i 4 
(a) “ Gustoms-collector ” means an officer of customs exercising 
the powers of a Customs-collector under the Sea Customs Act, 1878, 
* s and-includes any person appointed by the Governor General in Council 
- to discharge the functions of a Customs-collector under this Act } 
(b) ? distri means an area defined ag a district for thé purpo- 
ses of this Act ginder section 3 ; 
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® . 

(c) “ general lighthouse " means any lighthouse which the Gover- 
nor General in Council may, by notifica‘ion in the Gazette of India, 
declare to be a general lighthouse for the purposes of this Act ; 

(d) “ lighthouse ” includes any light-vessel, fog-signal, buoy, 
beacon, or any mark, sign or apparatus exhibited or used for thesguid- 
ance of ships ; j ; i 

(e) “local lighthouse ’’ means any lighthouse which is not a 
general lighthouse ; ; l i 

- (f) “local lighthouse authority ” means a Local Government, 
local authority or other person having the superintendence and manage- 
ment of a local lighthouse ; ! 

(g) “ owner ” includes any part-owner, charterer, or mortgagee in 
possession and any agent to whom a ship is consigned ; 

(h) “port” means any port, as defined in the Indian Ports Act, 
1908, to which thet Act extends ; and 

(i) words and expressions used in this Act and not otherwise 
defined have the same meanings respectively as in the Indian Merchant 
Shipping Act, 1923. i 


3. The Governor Generalin Council may, by notification in- the 
Gazette of India, — i 
a define areas to be districts for the purposes of this Act: 

5) appoint a person to be the Superintendent of Lighthouses in 
each district ; i 
(c) appoint a person to be the Chief Inspector of Lighthouses 
in British India ; and 
(d) appoint pergons to be Inspectors of Lighthouses. 
4. (1) The Governor General in Council shall appoint a Central 
Advisory Committee and shall consult it in regard to— | 
Cn) the erection or position of lighthouses or of any works 
appertaining thereto ; l 
+2 additions to, or the alteration or removal of, lighthouses ; 
c) the variation of the character of any lighthouse or .of the 
mode of use thereof ; arn 
(d) the cost of any proposals relating to lighthouses ; or 
(6) the making or alteration of any rules or rates of dues under 
this Act. 
(2) The Governor General in Council may, if he thinks fit, appoint 
an Advisory Committee for any distnct for the purpo%e. of advising in 
regard to any of the matters specified in sub-section (1) in so faf as the 
interests of the district are affected thereby. 
~ (3) Advisory Committees shall consist of persons representing 
interests affected by this Act or having special knowledge of the subject- 
matter thereof. ; 


+ 


GENERAL LIGHTHOUSES. , 
s. (1) The superintendence and management of all general lighê- 
houses are vested in the Governor General in Council. 


.(2) The Governor General in Council may require ny focal light- 
house authority to undertake the superintendence and management of 


any general lighthouse situated in or adjacent to the local limits withia ` 


which the authority exercises its powers, and shall pay tq fhe authority 
such. sums to defray the cost of superintendence ang management as he 
may determine. . cre 

tad 


Appointment 
of officers. . 


~ 


Advisory 
Committees. 


Management è 
* of gendra! 
I®bthcu eg,’ 
by the Gor- 
emor General 
ja Counc? 
“and delega- 
tion of mana- 
dement. 
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@ 
LOCAL LIGHTHOUSES. 


6. (1) The Chief Inspector of Lighthouses may, at any time, and 
any Superintendent or Inspector of Lighthouses may, if authorised in 
this behalf by a general or special order in writing of the Governor 
Genefal in Council, enter upon and inspect any local lighthouse and 
make su-h inquiries in respect thereof or of the management thereof as 
he thinks fit. j 


(2) Every pe-son having the charge of, or concerned in the manage- 
ment of, any lighthouse, shall be bound to furnish to any officer 
authorised by or under sub-section (1) to inspect the lighthouse all such 
information regarding the same as the officer may require. 

(3) Every local lighthouse authority shall furnish to the Governor 
General in Council all such returns and other information in respect of 
the lighthouses under its supervision and management, or of any of 
them, as he may require. 

7. (x) If, after an inspection under section 6 or such other inquiry 


as he thinks fit, the Governor G-neral in Council is satisfied that a, 


direction under this sub-section is necessary or expedient for the fafety, 


or otherwise’ in the interests, of shipping, he may direct any local light ° 


house authority— . 


(a) to remove or discontinue or to refrain from moving or dis- 
continuing any lighthouse under its superintendence and management 
or to make or refrain from making any variation in the character or 
mode of use of any such lighthouse, or ` 

(b) to erect, place or maintain, or to refrain from erecting, placing 
or maintaining, any lighthouse within the local limits within which the 
local lighthouse authority exercises ite powers. 


(2) A local lighthouse authority shall no- erect, place, remove or 
discontinue any lighth~use or vary the character or mode of use of any 
lighthouse, unless it has given to the Go: ernor General in Council at 
least one month’s notice in writing of its intention so to do: 


* Provided that, in cases of emergency,a local lighthouse authority 
may take sich action rs it deems necessary and shall give immediate 
notice of the same to the Governor General in Council and, so far as is 
possible, to all shipping approaching or in the vicinity of the lighthouse. 

(3) If a local lighthouse authority— 
da) fails-to comply with any direction made under sub-section 
1), or 
(b) fails to exercise or perfo-m, or exercises or performs in an 
improper, inefficient or unguitable manner, any power or duty relating to 
the superintendence or management of lighthouses conferred or imposed 
upon it by or under any law for the time being in force, or 
(c) fails to make adequate financial provision for the perform- 
ance of any such du'y, 

e Governor General in Council may, by order in witing, require the 
local lighthouse authority ta com:ly with the direction, or to make 
arrangements td h s satisfaction for the proper exercis> of the power or 
performance of the duty, or to make finincial provision to his satisfac- 


* sion for the performance of the duty, as the case may be, within suéh 


period as he may specify. i 
(4) If the local lighthouse authority fails to comply with an order 
made under sufgection (3) within the specified period or within such 
o 
e 
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further time as the Governor General in Council may allow, the Governér 
General in Council may exercise the power or perform the duty or make 
the requisite financial provision, as the case may be, and the local light- 
house authority sha'l be habe to repay to the Governor General in 
Council any expenditure incurred by him in so doing. e 

8 The Governor General in Council may, at the request of a local 
lighthouse authority, undertake the superintendence and management of 
any local lighthouse on its behalf, and the local lighthouse authority 
shall pay to the Governor General ın Council such sums to defiay the 
cost of superintendence and management as may be agreed. 

LIGH 1-DUES, 

9g. For the purpose of providing or maintaining or of providing and 
maintaining lighthouses for the benefit of ships voyaging to or from 
British India or between ports in Briush India, the Governor General in 
Council shall, subject to the provisions of this Act, cause light-dues to 
be levied and collected in respect of every ship arriving at or departing 
from any port in Butish India. l 

ro. (1) The Governor General in Council may, by notification in 
ethe Gazette of India, prescribe rates, not exceeding two annas per ton, 
at which light-dues shall be payable, and may prescribe different rates 
for different classes of ships, or for ships of the same class when in use 
for different purposes or in different circumstances. 

(2) Light-dues payable in respect of a sbip shall be paid by the 
owner or master of the ship on its arrival at, and on its departure from, 
any port in British India: 


Management 
of local light- 
houses by 
the Governor- 
Ceneral in 
Council. 


Levy and 
collection of 
Ught dues. 


Rates of 
light-dues 
lev lable. 


Provided that, if light-dues have been paid in accordance with the. 


provisions of this Act in respect of any ship, no further dues shall 
become payable in respect of that ship for a period of thirty days from 
the date on which the dues so paid became p:yable. 

(3) An order under sub-section (1) imposing, abolishing or varying 
light-dues shall not take effect till the expiration of thirty days from the 
day on which the order was notified in the Gazette of India. 

rz. Light-dues shall be paid to the Customs-collector who shall 
grant to the person paying the same a receipt in writing specifying— 

a) the port at which the dues have been paid; 

b) the amount of the payment ; 

c) the date on which the dues became payable pand 

d) the name, tonnage and other proper description of the eship 
in respect of which the payment is made. 

12. (1) For the purpose of the levy of light-dues, a ship’s ton- 
nage shall be reckoaed as under the Merchant Shipping Acts for dues 
payable on a ship’s tonnage, with the addition required under section 85 
„of the Merchant Shipping Act, 1894, with respect to deck cargo. 

(2) In order to ascertain the tonnage of any. ship for the pur- 
pose of devying light-dues, the Customs-collector may— 

(a) if the ship is registered under any law for the time being in 
force in British India or under the law of any ‘oreign *coentry,. in res- 

of which an Order in Council has been made under section 84 
of tke Merchant Shipping Act, 1894, that ships of that country shall 
be deemed to beof the tonnage denoted in their certificates of re- 
gistry or other national papers (any such ship being hereafter in this 
section referred to as a registered ship), require tħê owner or master 

é e 


Receipts for 
light-dues. 


@ 
© 


Ascertain- 
ment of ton? 
nage, 

@ 


A 


Go 


af other person having. possession of the ship's register or other papers 
denoting her tonnage to produce the same for inspection and, jf such 
owner, master or other person refuses ‚or neglects to produce the re- 
gister or papers, as the case may be, or otherwise to satisfy .the Cus- 
toms,collector as to the tonnage of.the ship, cause the ship to.be 
measured and the tonvage to be ascertained ; or j i 

(b) if the ‘ship is not a registered ship and the owner or master 
fails to satisfy the Customs-collector as to the true tonnage thereof 
according. to the mode of measurement prescribed by the law for the 
time being in force for regulating the measurement of registered ships, 
cause the ship to be measured and.the tonnage thereof to be ascertain- 
ed according to such mode. 


(3) If any person refuses or neglects to produce any register or 
other papérs or otherwise to satisfy the Cus:oms-collector as to the irue 
tonnage of any ship, when required to do go under this section, such per- 
son shall be liable to pay the expenses of the measurement of the ship 
and of the ascertainment of the tonnage, and, if the ship is a registered 
ship; shall further, on conviction by a Presidency Magistrate or Magis- 
trate of the first class having jurisdiction in the Fort where the ship 
lies or ın any port.to which she may proceed be punishable with fine 
which may extend to one thousand rupees. | 
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Recovery ot 13. (1) If the owner or master of any ship refuses or neglects to 
light-dues, pay to the Customs-collectar on demand the amount of any light-dues or 
a and expenses payable under this Act in respect of the ship, the Customs- 
costs. 


collector may seize the ship and the tackle, apparel and furniture be- 
longing thereto, gr any part thereof, and detain the same until the 
amount of the dues or expenses, together with the costs of the seizure 
and detention, is paid. E a i a: 

(2) lf any part of such dues, expenses or costs remains unpaid 
after the expiry of five days following the date of the seizure, the Cus- 
toms-collector may cause the ship ot other thing seized to be sold, and 
with the proceeds of the sale.may satisfy the dues, expenses or costs 
remaining unpaid, together with the costs of the sale, and shall repay 
the surplus, if any, to the person by whom the same were payable. 


14. The officer whose duty it is to grant a port clearance for any 


e ship shall not grant the port clearance until the amount of all light-dues, 
ance, expenses and costs payable in respect. of the ship under this Act and of 
~ any -€inés imposed .thereunder-has been paid, or until security for the 

° payment thereof has been given to his satisfaction. ; 
" Determin-.- ' 15. -- If any dispute arises as to whether light-dúes, expenses or 
. aflon of dis- costs are payable in respect of any ship under. this Act or ás to the 
putes asto” - amount of such dues, expenses or costs, the dispute shall, on application 
e eo made in this behalf. by either of the disputing patties, be heard and 
~~." oe determined by a Presidency Magistrate or Magistrate of the first class’ 
oe e i having jurisdiction at the place where the dispute arises, and the deci- 


» ° Pica .. 16.0°.(1)e ifthe master of any ship in respect of which any light- 
yable at dues are payable atbany: port causes the ship to. leave such port without 
the pot | °. having paid the same, the Customs,collector .at that port may by. whiting 
e require the Customs-collector at any other port in British India to which 
the ship. m&y- proceed or in which she may be to recover .the dues re- 
° maining unpaid. °°. O. E 
ee Py ° 


at another. 
% 
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a 
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(2) Any Customs-collector to whom such a requisition is directed 
shall proceed to levy such sum as if it were payable under this Act at 
the port at which he is the Customs-collector, and a certificate by the 
Customs-collector at the port at which the light-dues first became 
payable, stating the amount payable, shall be sufficient proof in any pro~ 
ceeding under section 13 or section 15 that such amount is payable. 

17. (x) If the owner or master ol a ship evades or attempts to 
evade the payment of any light-dues, expenses or costs payable in res- 
pect of the ship under this Act, he shall, on conviction by a Presidency 
Magistrate or Magistrate of the first class having jurisdiction in any 
port to which the vessel may proceed or in which she may be found, be 
purishable with fine which may extend to five times the amount of the 
sum payable. 

(2) In any proceeding before'a Magistrate in a prosecution under 
sub-section (1), any such certificate ss is mentioned in sub-section (2) 
of section 16, stating that the owner or:master has evaded such pay- 
ment, shall be sufficient proof of the evasion, unless the owner or master 
shows to the satisfaction of the Magistrate that the departure of the 
vessel without payment of the sum was caused by stress of weather, or 
that there was lawful or reasonable grounds for such departure. 


18. The following ships shall be exempted from the payment of 


light-dues under this Act, namely :— 
(a) any ship belonging to His Majesty or the Government or to 
a foreign Prince or State and not carrying cargo or passengers for freight 
oc fares; and 
. (b) any ship of a tonnage of less than fifty tons ; 

and the Governor General in Council may, by n6fificatidn in the Gazette 
of India, exempt any other ships or classes of akips or ships performing 
specified voyages from such payment, either wholly or to such extent only 
as may be specified in the notification. 

1g. Where light-dues have been paid in respect of any ship in ex- 
cess of the amount payable under this Act, no claim to refund of such 
excess payment shall be admissible, unless it is made within six months 
from the date of each payment, 


ACCOUNTS. 


20, (1) The Governor General in Council shall cause to be main- 
tained a separate account of all amounts received by way of light-dues, 
expenses, costs and fines under this Act and of all expenditure incurred 
for the purposes of this Act, and shall cause such account to be laid 
before the Central Advisory Committee, as soon as possible, after the 
close of each financial year. 


(2) The Governor General in Council shall cause to be laid before 
the Central Advisory Committee before the „close of each financial year 


a statement of the estimated receipts under, and expenditure for the 
e 


purposes of, this Act during the forthcoming year. 
RULES. 


21. (1) The Governor-General in Council may make rules con- 
sistent with this Act to carry into effect the purposes thereof. ° 


(2) In particular and without prejudice to the gepêrality of tht 


foregoing power, such rules may provide for all og any of the following # 


matters, namely :—. 
I—9 


-w 
` © 
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e previous consent of her husband” shall be omitted. 


a e 

(a) the powers and duties of the Chief Inspector of Light- 
houses and of Superintendents and Inspectors of Lighthouses ; 

(b) the procedure and conduct of business of Advisory Com 
mittees constituted under this Act ; 

* (c) the rate of travelling and subsistence allowance payable to 
members of Advisory Committees ; and 

d) the period in respect of which and the form in which the 
separate account referred to in sub-section (1) of section 20 shall be 
kept and the forms in which that account and the statement referred 
to in sub-section (2) of that section shal! respectively be presented to 
the Central Advisory Committee. 


REPEALS. 


22. The enactments mentioned in the Schedule are hereby re- 
pealed to the extent specified in the fourth column thereof. 


— ——_ _ _ — 


THE SCHEDULE. 
(See section 22.) 


ENACTMENTS REPEALED. 










Year. Short title. Extent of repeal. 
1879 |The Burma Coest-lights Act, 1879 
1904 Ix e Madras Coast-lights Act, 1904. Do. 





IgIs -I The Sind Coast-Hghts Act, 1915. 





-ajr 
THE INDJAN SUCCESSION (AMENDMENT) ACT, 19327. 





ACT NO, XVII OF 1927. 
á [21st September, 1927. 

An Act further to amend the Indian Succession Act, 1925, and. the 

Married Women's Property Act. 1874. 

WHEREAS it is expedient farther to amend the Indian Succession 
Act, 1925, and the Married Women’s Property Act, 1874, for the pur- 
poses hereinafter appearing ; It is hereby enacted as follows :— 
t ox. This Act may bescalled THE INDIAN SUCCESSION (AMEND- 
HENT) ACT, 19237. ` 

2. In sections 223 and 236 of the Indian Succession Act, 1925, the 
words “nos, unless the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person, to a married woman without the 


| After sectlog g of the Married Women’s Property Act, 1874, 
the following heading and section shall be inserted, ee — 


bs o 
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eS ° 
“Vi—Husband's liability for Wife’s breach of 
trust or devastation, 


10. Where a woman is a trustee, executrix or administratrixz, 
either before or after marriage, her husband shall not, unless þe acts 
or intermeidles in the trust or administration, be liable for any 
breach of trust committed by her, or for any misapplication, loss ‘or 
damage to the estate of the deceased caused or made by her, op for any: 
loss to such estate arising from her neglect to get in any part of the 
property of the deceased.” 4 





THE PRESIDENCY-TOWNS INSOLVENCY (AMENDMENT) 
ACT, 1927. 


ACT NO. XIX OF 1927. 


[arst September, 1927. 


An Act further to amend the Presidsncy-towns Insolveacp Act, 

1909, for certain purposes, 

WHEREAS it 18 expedient further to amend the Presidency-towns 
Insolvency Act, 1909, for the purposes hereinafter appearing ; it is here- 
by enacted as follows :— 

1. This Act may be called THE PRESIDENCY-TOWNS INSOL- 
VENCY (AMENDMENT) ACT, 1927. 

a. Tosection 7 of the Presidency- towns Insolvency Act, 1909 
(hereinafter referred to as the said Act), the following proviso shall be 
added, namely :— 

“Provided that, unless all the parties otherwise agree, the power 
hereby given shall, for the purpose of deciding any matter arising under 
section 36, be exercised only in the manner and to the extent provided 
in that section.” . 

3. After sub-section (2) of section 15 of the said Act, the following 
sub-section shall be added, namely :— 

“(3) On the making of the order admitting his petition, Ae debts: 
shall— 

(a) unless the Court otherwise directs, produce all his books of 
account, and 

(b) file such lists of creditors and debtors and afford such assis- 
tance to the Court as may be prescribed, 
failing which the Court may dismiss hisepetition.”’ 

4. In sub-sections (4) and (5) of section 36 of the said Act, for the 
words ‘‘If, on the examination of any such person, the Court is satis- 
fied,” the words “If on his examination any such person admits” shall 
be substituted. 

5. After clause (&) of sub-section (2) of section r12 of the ae 
Act, the following clause shall be inserted, namely :— 

“(kk) filing of lists of creditors and debtors, and the affording of 
assistance to the Court by a petitioning debtor,” 


. 
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i THE BAMBOO PAPER INDUSTRY (PROTECTION) ACT, 1927. 
° ° ACT NO. XX OF 1927. 


7 aist September, 1927. 


An Act to amend the law relating to the fostering and decelopment 
of the bainboo paper industry in British India. 


WHEREAS it is expedient to amend the law relating to the fostermg 
and development of the bamboo paper industry in British India ;' It is 
hereby enacted as follows :— : 


Short title. 1. This Act may be called the BAMBOO PAPER INDUSTRY (PRO- 
TECTION) ACT, 1927. 
Amendment 2. (1) In the Second Schedule to the Indian Tariff Act, 1894, 


e 1a there shall be made the amendments specified in the Schedule to this 
7 Act. 
(2) The amendments made by sub-section (1) shall have effect up 
to the 31st day of March, 1932. 
Retrospective 3. Printing Paper (excluding chrome, marble, flint, poster and . 
a gene ce- stereo), containing no mechanical wood pulp, on which a duty has been 
es. i 
paid at 15 per cent. ad valorem under item No. 99 of Schedule I to 
the Indian Tariff Act 1894, between the 21st of September, 1925, and 
the commencement of this Act, shall be deemed to have been liable to 
pay duty at one anna per pound under item No. 155 of that Schedule: 
and any deficiency between the duty which has been paid on such paper 
and the duty hereby made payable shall be deemed to be duty short- 
levied within the meaning of section 39 of the Sea Customs Act, 1878, 
and that Act shall apply accordingly. . 
Amendment  — 4. The second item of the Schedule to the Bamboo Paper Industry 
of 1925. (Protection) Act, 1925, is hereby repealed. 


THE SCHEDULE. = 
AMENDMENTS .TO BE MADE IN SCHEDULE IL TO THE 
INDIAN TARIFF ACT, 1894. 
(See section 2.) 


@ Fér Items Nos. 155 and 156, the following shall be substituted, 
e namely :— 
155 | PRINTING PAPER (excluding chrome, 







e marble, flot, poster and stereo), all sorts | 
which contain no mechanical wood pulp 
‘ > ar ín which the mechanical wood pulp 
amounts to less than 65 Per cent. of th | 
°, | fibre content e.. ° ..| Pound. | One anna. 
e ce * 166 | WRITING PAPER— 
‘ (a) Ruled or printed forms (includi 
ee , lettere paper with pnoted headings) and 
° account and manuscript books and the 
2 ie binding thereof ii ka ..| Pound One anna or 15 per 
e. ° cent. es walore ; 
. e whichever [s 
s higher. 
„e @ % e@ 
a g (4) All gther sorts .. wie ..! Pound | One anne. F 


@ 
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THE INDIAN SECURITIES (AMENDMENT) ACT, 1927. 
ACT NO. XXI OF 1927. 
aist September, 1927. 


An Act to amend the Indian Securities Act, 1920, for certain pur- 
poses. 

WHEREAS it is expedient to amend the Indian Securities Act, 1920, 
for certain purposes hereinafter appearing; It is hereby enacted as 

follows :— 

1. This Act may be called the INDIAN SECURITIES (AMEND- 
MENT) ACT, 1927. 

2 y In sub-section (1) of section 10 of the Indian Securities 
Act, 1920 (hereinafter referred to as the said Act), after the word “lost” 
in both places where it occurs the word “stolen” shall be inserted, and 
after the word “Joss” ın both places where it occurs the word “theft” 
shall be inserted: and in sub-section (2) of the same section after the 
word “loss” the word ‘theft’ shall be inserted. 

ù (2) To the same section after sub-section (3) the following sub- 
section shall be added, namely :— 


“(4) If at any time before the Government becomes discharged 
under the provisions of this Act from liability in respect of any security 
the whole of which is alleged to have been lost, stolen or destroyed, 


such security is found, any order passed in respect thereof under this’ 


section shall be cancelled.” 
3. After section 18 of the anid ‘Act the following section shall be 
inserted, namely :— 


“18A. Save as otherwise expressly provided in the terms of a 
Government security, no person shall be entitled to claim interest on any 
such security in respect of any period which bas elapsed after the ear- 
liest date on which demand could have been made for the payment of 
the amount due on such security.’ 





THE SOCIETIES REGISTRATION (AMENDMENT) ACT, 1927. 
ACT NO. XXII OF 1927. 


221d September, 1927. 


An Act further to amend the Societies Registration Act, 1860, for 
certain pur poses. 


WHEREAS it is expedient further to‘amend tha Societies Registra- 
tion Act, 1860, for certain purposes hereinafter appearing ; It is hereby 
enacted as follows :— 

1. This Act may be called the SOCIETIES REGISTRA@ION,(AMEND- 
MENT) ACT, 1927. 


2. [n the preafnble to, and i in section 20 of, the Societies Registra- 
tion Act, 1860, after the words ‘‘the diffusion of useful knôwledge” the 
. words “thè diffusion of political education” shall be Ingerted. 


e 


` ® 
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THE INDIAN TARIFF (COTTON YARN AMENDMENT) 
ACT, 1927. 
ACT NO, XXII OF 1927. 
j aand September, 1927. 

An Act further to ainend the Indian Tariff Act, 1894, tn order to 
protect the manufacture of cotton yarn in British India. 
WHEREAS it is expedient further to amend the Indian Tariff Act, 

1894, in order to protect the cotton textile industry in British India 

against competition in cotton yarn produced under industria] conditions 

which enable such yarn to be produced at a cost below that at which it 
can be produced in British India ; It is hereby enacted as follows -— 
. I. This Act may be called the INDIAN TARIFF (COTTON YARN 

AMENDMENT’) ACT, 1937. i 


2. (1) In Item No. 44 of the Second Schedule to the Indian Tariff 
Act, 1894 after the figure and words ‘‘s per cent.” the figure and words 
“ or x$ annas per pound, whichever is higher ” shall be added. 


(2) The amendment made by sub-section (1) shall have effect up 
to the 31st day of March, 1930. 





THE INDIAN TARIFF (AMENDMENT) ACT, 1927. 
ACT NO. XXIV OF 1927. 


aand September, 1927. 
An Act further to amend the Indian Tariff Act, 1894. 


WHRREAS it is expedient further to amend the Indian Tariff 
Act, 1894, in order to remove or reduce the customs duties on certain 
machinery and materials of industries; It is hereby enacted as fol- 
lows:— 


1. (1) This Act may be called the INDIAN TARIFF (AMRND- 
MENT) ACT, 1927. 


(2) It shall come into force on the rst day of October, 1927. 


a. In the Second Schedule to the Indian Tariff Act, 1894, there 
shall 6e made the amendments specified in the Schedule to this Act. 


THE SCHEDULE. 


(See Section 2.) 


1. In Item No. 1A, for the word and figures ‘No 68” the words, letter and 
figures ‘‘Nos. 1B and 68” shall be substituted. 
2. After Item No. 1A, the following ltem shall be inserted, namely — 
“ıB | Sago fiour.” 
3. After Item No. 6, the following heading and item shall be inserted, 
namely :—#® s . 
“TALLOW, STEARINE AND WAX. 
6A | Tallow” . 
_ 4 After Item No. 8, the following item shall be inserted under the heading 
“MISCELLANEOUS”, namely :— 
"8A | Chinf@lay,” : 
be) 


* 
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5. After Item No. 13, the following item shall be inserted, namely :— 
“13A | Bleaching peste and bleaching powder.” 
6. After Item No. 14, the following item shal! be inserted namely :— 
“114A | Magnesium chloride.” £ 
and Item No. 14A shall be renumbered r4B. - 


7. After Item No. 14B, the following heading and item shall be inserted, 
namay :— 


' “DYES AND COLOURS. , 
14C Dyes derived from coal-tar and coal-tar derivatives used in any 
dyelng process.” 
8. After Item No. 18, the following heading and items shall be inserted, 
namely :— 


"MACHINERY. 


18A ‘MACHINERY, Damaly, such of the following articles as are not other- 
| wise specified :— 


(1) prime-movers, boilers, locomotive engines and tenders for the 
same, Portable engines (including er-driven road rollers, 
fire engines and tractors), and other machines in which the 
prime-mover is not separable from the operative parts ; 


(2) machines and sets af machines to be worked by electric, steam, 
water, fire or other power, not being, manual or animal labour. 
or which before being brocght into use require to be fixed with 


reference to other moving parts ; 


_ (3) apparatus and cea, not to be operated by manual or 
animal labour, which are designed for use in an industrial 
system as parts indispensable for its operation and have been 
given for that e some special shape or quality which 
would not be essential for thel: use for any other purpose ; 


(4) control gear, self-acting or otherwise, and transmission- 

| deatgned for use with any machinery above specified, inclnding 
belting of all materials and driving chains, but excluding 
driving ropes not made of cotton ; 

(5) bare hard-drawn ae ER wires and cables and other 
el wires anid cables, or not ; and poles, troughs, 
conduits and insulators designed as parts of a transmis@ion 

, stem, and the fittings thereof. 


™ 


Nete.—The term ‘Industrial system’ used In sub-clause (3) means an installation 

designed to be employed directly in the performange of any process or 

: series of processes necessary for the manufacture, production or pirat- 
tion of any commodity. 


18B The following TEXTILE MACHINERY AND APPARATUS by whateyer 

power operated, namely, hoalds, heald cords and heald 

knitting needles ; reeds and shuttles ; warp and weft preparation 

machinery and looms ; bobbins and plrns ; dobbles ; Jacquard 

machines ; Jacquard harness linen cords ; Jacqaard carde: 

i punching plates for Jacquard cards ; warping mills ; multiple 

, box sleys; solid border sl&ys; t&pe sleya; swivel sleys; tape 
` looms; wool carding ma œ; wool spinning machines: e 

hosiery machinery ; coir mat shearing machines ; coir fibre 

willowing machines ; heald knitting machines ; dobby cards ; 

lattices and laat ior e tales winders ; siik looms; 

silk throwing and reeling m es; cotton yarn reeling ma- 

chines ; sizing machines ; doubling machines ; alk t ps ma- 


° chines ; cone winding machines ; plano card cu machines; ° 


harness building frames ; card lacing frames ; wing and ° 


finishing machinery ; hank boilers ; cottdti#caxding and spinning 
machines ; mall eyes, Iingoes, comber boards snd comber board 


« 
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( frames ; take-up motions ; temples and pickers ; picking ban: 
picking sticks ; printing machines ; roller cloth ; clearer clot 

sizing flannel ; and roller skins. 


8C PRINTING AND LITHOGRAPHIC MATERIAL, namely : presses, a 
miniam lithographic plates, composing sticks, chases, impos 
tables, lithographic stones, stereo-blocks, wood blocks, half-tc 
blocks, alectrotype blocks, roller moulds, ioller frames and stoc 
roller composition, standing screw anchot presses, perforating r 
chines, gold blocking præses, galley presses, proof presses, erm 
presses, copper Plate printing prosses, rolling presses, ruling r 
chines, ruling pen making macHines, lead and rule cutters, tj 
casting machines, type setting and casting machines, rule bend 
machines, rule mitreing machines, bronzing machines, stereotyp 
apparatus, paper folding machines, and paging machines. but 
cluding ink and paper. 

# 


18D COMPONENT PARTS OF MACHINERY, as defined in Noa. 18A, 1 
and 18C, namely, such parts only as are essential for the work 
of the machine or epperatus and have been given for that purp 
some special shape or quality which woald not be essentlal for th 
use for any other purpose: 


Provided that articles which do not satisfy this condition shall a 
, | bedeemed to be component parts of the machine to which tl 
balong if they are essential to its operation and are Imported w 
{tin such quantities as may appeer tn the Collector of Customs 
be reacena Wel? 


g. After Item No. 24, the following Items shall be inserted, hinay 
‘24A uA | Ropes, cotton, 


24B | Starch and farina.” l 


10. After itom No. 43, under the heading YARNS AND TEXTILE FABRIC 
the following item shall be Inserted, namely :— 


434 |, Artificial dik yarn and thread. | Ad walorem | 74 per cent. 
11. In Part III of the Schedule, the heading “MACHINERY,” and It 
Nos. 51, 51å and 51B shall be omitted. 
11A. For Item No. 54 the following shal! be substituted, namaly :— 
(54 |The ah printng matmlal, namely, type, leads, brass ru 
metal quolns, shooting sticks and galleys and m 
` ~ @ 
“12, For the DE proviso to Item No. 63, the following shall be sul 
tuted, namely — 
t Provided "also Barada machinery as defined in No. 18A or No. 1 





“shall®not be deemed tobe included hereunder.” 


13. Inthe proviso to Item No. 64, for the figures and letter ‘‘51” and ‘‘s: 
the figures and letters “184” and “18D” shall be substituted respectively. 

t4. In Item No. 68, after the word ''FLOUR,” the words, ‘except sego fio 
shall be inserted. 

ts. For Item No. 77, the following shall be substituted, namely :— 

“y7 | All sorts of stearine, wax, grease and animal fat not other 

l apeci fied.’ è ° , 

16. In Item No. 92, after the word ‘‘sorts” where it occurs for the first ti 
the words ,‘not otherwise specified” shall be inserted. 

17. In Item No. 96, the brackets, words and ‘figures ‘(see Nos. 15, 16 


-and 51B} shaf be omitted. 


18.° In Item No. 103, fo: the figures ‘'sr” the figures and letter “18A” a 
be substituted. n7 s 
19. Io Item No. 106, after the word ‘ FIBRE” the words ‘not othan 
apecified’’ shall be inserted. 
20. In Item MA 111, for the figuies ‘s51’'the figures and lette 418A” shal 
epetituted. ee 
e 4° 


d 
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31. Item No. 117 shall be omètted. 
-22. In Item No. 149A, the gorl, figures and letter ‘‘ses Nos. st and STA” 
shall be omitted. 
23. InItem No. 153 for the fgur and lotter “st 5IA” the figures and 
letters ‘ABA. 18D” shall substituted. 





THE CRIMINAL LAW AMENDMENT ACT, 1927. 





ACT NO: XXV OF 1927. 
2and September, 1927. 


An Act ‘further to amend the Indian ‘Penal Code and the Code of 
Crinunal Procedure, 1898, for acertain purpose. 


WHEREAS it is expedient further to amend the Indian Penal Code 


and thé Code of Criminal Procedure, 1898, for the pu. pose Heroine 
appearing ; It.is.hereby.enacted as follows :— 





1. This Act may be called THE CRIMINAL LAW AMENDMENT Short title 
ACT, 1927. ` ` ` 
3. After section 295 of the Indian Penal Code, the poms sec- TE N 
tion shall be inserted, namely :— new section 
a P gà in Act 
V of 
i l t 1860. . 
“295A. Whoever, with deliberate and malicious. intention of, out- Delibe ate 
raging the religious feelings of any class of His Majesty’s subjects,, by and malict 
words, either spoken or written, or by visible representations, insults or a 
attempts to insult the religion or the rel:gious beliefs of that class, shall aatrage rell- 
be punished with imprisonment of either description for a term which; gious rodina 
,? an 
may extend to two years, or with fine, or with both. by aa Tae 
it» reiigion or 
lous 
belleafs. 
3. In the Code of Criminal Procedure, ‘1898, the following ‘amend: Amendment 
ments shall be made, namely :— of Act V of 
(1) in sub-section (1) of section goA, after the words “His 1898- 
Majesty's subjects” the words ‘or which is deliberately and maliciously | Peer 
intended to outrage the religious feelings of any such class by insulting’ m 
the religion or the religious beliefs of that class” shall be inserted, and 
after the figures and letter “153A” the words, figures and letter “or 5 
section 295A” shall be inserted ; > 
(si) in section i96, after the word, figures and letter “ ‘section 
294A” the words, figures and letter “or section 295A” shall be inserted: è 
(s4f) in the Second Schedule, after the entry relating to section 
295 of the Indian Penal Code, the following entry shall be inserted, ° ‘ 
namely :— i A ; P 
agsA| Maliclously Shall _{ Warrant. |. : ° = 
| insting not ball- com- | mentof| Sesian ° 
the rell- ; arrest able ponnd: A or Pre ` ‘ 
on or the - able. -|- Š es 
, a , -out E tion for Meals ~ Sage By 
: bellafa of War- S 2 years, | trate; EN Fie! 
any class. rant. ‘or fine, ’ mi a a 
or both : N 
I—10 ere s a ~ ao 
e @ Re e 
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oso 1924. % 


. i e ; ; 
(iv) in the samè Schedule, for the entries.in the third, fourth, 
fifth, sixth and eighth columns relating to section 296 of the Indian 
Penal Code, thefollowing entries shall be substituted, respectively, 


and 


namely :— 
e 
“May arrest without [Sommons | Bailable pe 2 Presidency M ate or 
warant, | Magistrate of the drat or 
pg second class” 








 — ee 


i 


“THE CANTONMENTS (AMENDMENT) ACT, 1927. 


e—a 


ACT NO. XXVI OF 1927.. - ; 
aand September, 1937. 
An Act further to amend the Cantonments Act, 1924, for certain 
purposes. 

WHEREAS it is expedient further to amend the Cantonments Act, 
1924, for the purposes hereinafter appearing ; It it is hereby enacted as 
follows :— 

1. This Act may be called THE CANTONMENTS Genie) 
ACT, 1927. 

2. In sub-section (1) of section 4 of the Cantonments Act, ioe: 
(hereinafter referred to as the said Act), the word “immediate” shall be 
omitted. 


3. To sub-section (x) of section 20 of the said Act the. following 
proviso shall be added, namely t— 

“Provided that when a military officer holding the office of President 
ceases to be the Officer Commanding the Station merely by reason of.a 
temporary absence from the station on. duty or on station leave, or 
during the transfer of his headquarters to a hill station, he shall not 
vacate the office of President.” 

4. ‘For sub-section (1) of section 34 of the said Act, the following 
shall be substituted, namely :— 

“(1) The Local Government may remove from a Board any member 
thereaf who— 
(a) becomeg subject to any of the disqualifications specified in 

ion (2) of section 27, or in sub-section (2) of section-28 ; or ` 
b) has absented himself for more than three consecutive ‘months 
from the meetings of the Board and is unable to. explain such absence 
te the satisfaction of the Board; or 
(¢) has knowingly cont: avened the provisions of section 32 ; or 
(d) being a legal practitioner, acts or appears on behalf of apy 

other person against the Board in any legal proceedings or against thé 
Secretary of State in. C€oncil’ in any auch proceeding relatjng to any 
watter in which the Board is qr-has been concerned, or acts or appears 


sub- 


of the Board agginst such person,” i 
For section 35 of:the said Act, the following ‘section ‘shall ag 


6 
w aS behalf of ahy person in any criminal proceeding instituted ly or on 
e z ae 


eee 
ti, F > 


soc- , ` substituted, E — 





m -i g l e ee ee ly m e e ‘a æ a 


— we 


XXVI OF 1927] INDIA ACTS. 1937. 
e . 

“35. (1) A member removed under clause (b) of sub-section (1) of 
section 34 shall, if otherwise qualified, be eligible for re-election or re- 
nomination. i l 

(2) A member removed under clause (c) or clause (d) of sub-section 
(1) of section 34 shall not be eligible for re-election or nominatfon for 
the period during which, but for such removal, he would have continued 
in office. i 


(3) A member removed under sub-section (2) of section 34 shall 
not be eligible for re-election or nomination until the expiry of three 
years from the date of his removal.” 


6. To section 6o of the said Act the following proviso shall be 
added, namely :— 

“Provided that, where the previous sanction of the Governor 
General in Council is required to the imposition of any tax ina muni- 
cipality, such sanction shallalso be required to its imposition in a can- 
tonment.” 

y, In sub-section (1) of section 65, after the word “tax,” where it 
appears for the second time, the word “assessed” shall be inserted, 


8. In section 66, after the word “tax,” the word “assessed” 
shall be inserted, 


9. Insection 75 of the said Act, for the words “the tax payable 
thereon” the words “ any tax assessed on the annual value thereof” 
shal] be substituted. 


ro, In section 76 of the said Act, for the words “the tax payable 
thereon” the words “any tax assessed on the annual value thereof and 
payable” shall be substituted. 


In section 77 of the said Act,— 


(a) for the words “the tax payable in respect of that year on the 
whole building,” the words “any tax assessed on the annua! value of 
the whole building and payable in respect of that year,” shall be substi- 
tuted ; and ' ° 

(b) in the proviso for the words “Provided that no suche remis- 
sion” the words “No remission or refund under section 75, section 76, 
or section 77” shall be substituted, and 
the proviso, as so amended, shall bs numbered ag section 77A, 

12. For sub-section (3) of section 107 of the said Act, the fol- 
lowing shall be substituted, namely :— 

“(3) A Cantonment Authority may, fram ape to time, with the 
previous sanction of the Local Government, inv any portion of itg 
cantonment fund in securities of the Government of India or in such 
other securities, including fixed deposits in banks, as the Local Gov- 
ernment may approve in this behalf, and may dispose òf sifch invest- 
ments or vary them for others of a like'nature.” i 
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e 13. In clause (4A) of sub-section (2) of section 280 of the said® j E 


Act, for the words “of taxes may be made in respect” th 
be made of taxes assessed on the annual value” shall be substituted. 
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THE INDIAN EMIGRATION (AMENDMENT) ACT, 1927. 


G 





AGE: NO. XXVII OF 1927. 


š - a2nd September, ioe. 
‘An Act to amend thé Indian Emigration Act, 1922, for a certain 
purpose. 


WHEREAS it is expedient to amend the Indian Emigration Act, 
1922, for the purpose hereinafter appearing ; It is hereby enacted as 
follows : — 

1. This Act may be sailed the INDIAN EMIGRATION (AMEND- 
MENT) ACT, 1927. 

a. After clause (c) of sub-section (x) of section 2 of the Indian 
Emigration Act, 1922 (hereinafter referred to as the said Act), the 
following clause shall be inserted, namely :— 

“(cc) ‘emigrant ship’ means any ship specially chartered for the 
‘conveyance of emigrants, or _conveyjng | emigrants exceeding a number 
to be prescribed : 

Provided that the Governor-General in Council may, by notifi- 
‘cation in the Gazette_of [ndja, declare. that ships conveying. emigrants 
to any specified port shall not be deemed to be emigrant ships;” . 

3. (1) In clause (A) of sub-section (2) of section 24 of the said 
Act, for the words ' ‘any ship specially chartered for the transport of 
emigrants’ the words ‘emigran', ships” shall be substituted. 

(2) In clause ($) of the said sub-section, for the words | ‘both 
up to the date of their actual departure from India,” the words “up to 
the date of their departure from India, during a voyage on an emi- 
grant ship,” shall be substituted. 





THE INDIAN INCOME-TAX cece ACT, 1927. 





ACT NO, XXVII OF 1977. 
aand September, PE i 


An Act further to amend the Indian Income-tax Act, 1922, for cert 
tæn purposes. i 


WHEREAS it is expedient further to amend the Indian Inéome-tax 
Act, 192°, for the purposes hereinafter appearing ; It is hereby enacted 
as follows :— v 

1. This act may be called the INDIAN INCOME-TAX (AMEND- 
MENT) ACT, 1927. 


2. (ı) In section <9 of the Indian Income-tax Act, 1922, after 
$ub-section (2), the following sub-section shall be insertec, namely :— 


“(3) In cases coming under clause (a) of sub-section (2), where the 
income, pfofits*and gains liable to tax cannot be definitely ascertained 
or can bé ascertained only with an amount of trouble and expense‘to the 

*Aassessee which, in the opinion of the Central Board of Revenue, is an- 
‘reasonable, the rules made under that sub-section may— ~ : 
_ (a), prescribemethods by which an estimate of such income, ae 
fits and gains miy be made, and 


á 2 : 
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(b) in cases coming under unđer sub-clause (1) of clause (a)*of 
sub-section (2), prescribe the proportion of the income which shall be 
deemed to be income, profits and gains liable to tax, 
and an assessment based on such estimate or proportion shall be deem- 
ed to be duly made in accordance with the provisions of this Actes 

= (2) Sub-sections (3) and (4) of the same section shall be re- 
numbered as sub-sections (4) and (5), respectively. 





THE ADEN' CIVIL AND CRIMINAL JUSTICE 
(HIGH COURT JURISDICTION AMENDMENT) ACT, 1927. 





ACT NO. XXIX OF 1924. ` 
azrd September, ‘oar. 
An Act further to amend the Aden Civil and Criminal Justice Act, 


1864, in order to make further provision for the jurisdiction 
thereunder of the High Court of Judicature at Bombay. 


WHEREAS it is expedient further to amend the Aden Civil and 
Criminal Justice Act, 1864, in order to make further provision for the 
jurisdiction thereunder of the High Court of Judicature at Bombay ; It 
is hereby enacted as follows :— 

‘:, This Act may be called the ADEN CIVIL AND CRIMINAL 
JUSTICE (HIGH COURT JURISDICTION AMENI MENTI) ACT, 1927. 

a. In the first paragraph of sectfon 8 of the Aden Civil and Crimi- 
nal Justice Act, 1864 (hereinafter referred to as the said Act), after the 
word suit,” where it occurs for the first time, the words "or the hearing 
of an appeal in any suit ” shall be inserted. 

3. After section 22A of the ale Act the folowing section shall be 
inserted, namely :— 


ô 


‘32B. An appeal shall lie to the High Court of Bombay against 
the judgment or order of the Resident or of an Additional Sessions 
Judge, where such an appeal is allowed by the Code of Criminal Proce- 
dure, 1898 : 

Provided that there shall be no appeal by “a convicted person 
against a sentence of imprisonment not exceeding six months only, or 
of fine not exceeding five hundred rupees only.” 

4. For section 29 of the said Act the following section shall be 
substituted, namely :— ra 


it „| 


“29. (1) No appeal shall lie frorn a judgment or order of a Crimd- 


nal Court except as provided in this Act. 
(2) An appeal against an acquittal may be made as provided in 
the Code of Criminal Procedure, 1898. 


e (3) It shall be at the discretion of the Resident to reserve, for the 
opinion of the High Court, any point of law arising in the Course of any 
criminal proceedings whatever pending before him, 
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TME INDIAN DIVORCE (SECOND AMENDMENT) ACT, 1927. 





ACT NO. XXX OF 1927. 

e 23rd September, 1937. 
An Act further to amend the Indian Divorce Act for a certain 

purpose. 

WHEREAS it is expedient further to amend the Indian Divorce Act 
for the purpose hereinafter appearing ; It is hereby enacted as follows :— 

i. This Act may be called the INDIAN DIVORCE (SECOND 

AMENDMENT) ACT, 1927. 

2. In the second paragraph of section 2 of the Indian Divorce 


Act, after the word ‘petitioner’ where it first appears, the words ‘or 
respondent’ shall be inserted. - : 





THE ASSAM LABOUR AND EMIGRATION (AMEND- 
MENT) ACT, 1927. 


L] 
Ww 





ACT NO. XXXI OF 1927. 

, a3rd September, 1927. 
An Act further to amend the Assam Labour and Emigration Act, 

1901, for certain purposes. 

WHEREAS it is expedient further to amend the Assam Labour 
and Emigration Act, rgor, for certain purposes hereinafter appearing ; 
It is hereby enacted as follows :— 

, I. This Act may be called the ASSAM LABOUR AND EMIGRA- 
TION (AMENDMENT) ACT, 1927. l 

a. For sub-section (2) of section 116E of the Assam Labour and 
Emigration Act, rgoz (hereinafter referred to as ‘the said Act), the fol- 
lowing sub-section shall be substituted namely :— d 

(a) Such cess shall be payable on every person deputed by an 
employer to engage or assist persons to emigrgte and on every person 
assisted to emigrate to a labour district : 

Provided that the rates at which the cess is levied shall not ex- 
ceed the following rates, namely :— 

Five rupees a year on each person so deputed ; and 

Five rupees on each person assisted to emigrate.” 

3. Where any sum has been paid as cess under section 116E of 
the said Act before the commencement of this Act, notwithstanding 
that it was not so payable, afd such sum would have been payable if 


this Act had been in force at the time of the payment, such sum’ shall 


be deemed to have been legally due as cess, and no claim shall lie in any 
Court for its refund. 


e 1 
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Where the payment excluding the ameunt of the tax—- . ° 
(i) is more than two annas but is less than six annas .. Half an apna 
(il) is six annas or more but is less than twelve annas .. One enna. 

(ili) ls twelve annas or more vut Is less than one rupee eight 
anna» Two annas 
(iv) u one rupee olght annas or more but is less than two 
rupees sight annas Four naas. 
(v) is me rupees eight annas or more but is lees than three 
pees elpht annas Eight annas. 
(vi) is hice 2 rupees elght annas or more but ls less than four 
rupees eight Runas Twelve annas, 
(vil) is four 1upees eight annas or more bnt is less than six 
Tupees eight annas Cne rupee. : 
(vill) ls six rupees eight annas or more but is less than nine 
rupees eight annas .. One rupee eight 
annas. 
(ix) is nine De ia eight annas or more but is less than ten 
rupees Two mpess 
(x) is ten rapes or more—for the first ten rupees and for 
i every ten rupees or Ree of ten rupees over ten 
rupees .. Two iupees 


(4) On the application of the proprietor of any entertainment, 
the local authority may, subject to such general rules as may be framed 
in this behalf, compound the tax payable in respect of such entertain- 
ment for a consolidated payment. 


(s) Where the place of entertainment is situated in the local 
area of one local authority but within five miles of the local area of 
another local authority where this Act is in force, the Local Government 
may, on the application of the latter authority and if satisfied that a 
substantial portion of the income is derived from its local area, direct 
that the entertainments tax te collected by either authority and the 
proceeds thereof be apportioned between them jn such proportions as 
the Local Government may determine by general or special order or by 
rules made in this behalf. 


Provided that if the Act is not in foree in the local area in which 
the place of entertainment is situated the local authonty of such area 
shall not be directed to collect the tax. 


“4. (1) No person shall be admitted for payment to any entertain- 
ment where the payment is subject to the entertainments tax exrcert 


(a) with a ticket stamped with an embossed or adhesive stamp 
(not previously uced) .issued by the Local Government and indicating 
the proper fee for such ticket ; or + 0 


(b) in special cases with the approval of the local authority 
through a barrier which, or by means of a mechanical contrivance which 
automatically registers the number of persons admitted, 


unless the proprietor of the entertainment has made arrangements 
approved by the local authority for furnishing returns of the payments 
for admission to the entertainment and has given security approved by 
the local authority for the payment of the a tax. 


(2) Nothing in sub-section (1) shall be deemed to preclude the e 


local authority from requiring security from the proprietor of an enter- 
tainment for the payment of the entertainments tdér in® any other 
case, A 


any 


5. (x) The entertainments tax shall be charged in respect of each Manner of 


person admitted for payment and, in the case of admission "by stamped payment of 
ticket, hall be paid by means of the stamp oẹ¢éghe ticket and in the P= 


a 
e 
© 
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Penalty for 


non-payment 
of tar. 


e 
« Manner ofe 


case of admissions otherwise than by sfàmped ticket, shall be calculated 
and paid on the number of admissions. 

(2) Where the payment for admission to an entertainment is 
made by means of a lump sum paid as a subscription or contribation to 
any gociety; orfora season ticket or for the right of admission to a 
series of entertainments or to any entertainment during a certain period 
of time, the entertainments tax shall be paid on the amount of the lump 
sum, but where the local authority'is of opinion that the payment of a 


lump sum or any payment for a ticket represents payment for other pri- - 


vileges, rights or purposes besides the admission to an entertainment or 
covers admission to an entertainment during any period during which 


the tax has not been in operation, the tax shall be charged on such an. 


amount as appears to the local authority to represent the right of ad- 
mission to entertainments in respect of which the entertainments tax is 
payable. 
6. If any person is admitted for payment to any place of enter- 
tainment and the provisions of section 4 are not complied with, the 
proprietor of the entertainment to which such person is admitted shall, 
on conviction by a,magistrate, be liable in respect of each such offence 
to a fine not exceeding’ two hundred rupees, and shall in addition be ° 
liable to pay any tax which should have been paid. 
4. (x) The entertainments tex shall not be charged on payments 
for admission to any enteitainment — 
_ (a) which is of a wholly educational character ; or 
(b) which is provided partly for educational or scientific pur- 
poses by a society not conducted or established for profit .; or 
(c) which is provided by a society established solely for the 
purpose of promoting public health or the interest of agriculture or a 


manufacturing industry and not conducted for profit, and which enter- * 


tainment consists solely of-an exhibition of articles which are of material 
interest in connexion with questions relating to public health or agricul- 
ture or of the products of the industry for promoting the interests of 
which the society exists or of the materials, machinery, appliances, ‘or 
foodstuffs used in the production of these, products ; or 

(d) the whole of the net proceeds of which is devoted to philan- 

, thropic, religious or charitable purposes. 

(2) Any dispute as to whether an entertainment is of the charac- 
ter referred to in any of the clauses of sub-section (1) shall be referred 
to the Local Government whose decision shall be final. 

(3) The Local Government may by genera] order exempt any class 
of entertainment from liability to entertainments tax, and may,in con- 
gultation with the local authority concerned, by special order exempt 
any particular entertainment from liability to the tax. The local 
authority shall also have fiower to grant exemption in any other case 
subject to the sanction of the Local Government. 

, 8. (x) Any amount due on account of the entertainments tax may 
be recovered bf the local authority in the same manner as the profes- 
sion tax payable to such local authority. 


s (2) Any fine imposed under this Act or rules or by-laws mate 
“thereunder shall be recovered in the manner provided in the Code of 


*e Criminal Procedure éor the recovery of fines and shall on recovery be 


e 
% 
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o 2 ; . 
manufacture chargeable with duty under Part VII of the Second 
Schedule are being imported into British India at such a price as is 
likely to render ineftective the protection intended to be afforded by 
such duty to similar articles manufactured in India, he mays by 
notification in the Gazette of India, increase such duty to such extent 
as he thinks necessary. 

(5) If the Governor-General in Council is satisfied, after such 
inquiry as he thinks necessary, that articles not of British manufac- 
ture chargeable under Part VII of the Second Schedule with a 
higher duty than similar articles of British manufacture are being 
imported into British India from any place outside India at such a 
price as is likely to render’ineffective or excessive the protection 
intended to be afforded by such duty to similar articles manufactured 
in India, he may, by notification in the Gazette of India, increase 
or reduce such duty to such extent as he thinks necessary either 
generally or in respect of such articles when imported from or manu- 
factured in any country or countries specified in the notification : 


Provided that the duty leviable on any such article shall in 
no case be less than the duty leviable ona likearticle of British 
manufacture. 


(6) The Governor-General in Council may, by notification in 
the Gasette of India, prescribe the conditions subject to which arti- 
cles shall be deemed to be of British manufacture for the purposes 
of this section-and of the Second Schedule.” 

(2) In the Second Schedule to the same Act there shall be 
made the amendments specified in the Schedule to this Act. 


(3) The amendments made by this section other than those 
made in Parts I and II of the Second Schedule to the Indian Tarif 
Act, 1894, shall have effect only up to thé 31st day of March 1934. 


3. The Governor-General in Council shall, not later 
than the 31st day of March 1934, cause to be made, by 
such persons as he may appoint in this behalf, an Inquiry 
as to the extent, if any, to which it is necessary to continue the pro- 
tection of the steel industry in British India and as to the manner in 
which any protection found necessary should be conferred. 

4. The Steel Industry (Protection) Act, 1924, 1g hereby repealed. 





THE SCHEDULE. 


AMENDMENTS TO BE MADE IN SCHEDULE II OF THE 
INDIAN TARIFF AcT, 1894, 


(See Section,2.) R 


Statutory 
inguiry. 


1. In PartI afteritem No. 20 the following item shall ba <2 
inserted, namely :— í j 
ZINC, unwrought, including cakes, ingots, tiles (other than beiler tiles), te 
“230A hard or soft slabs and plates, dust, dross and ashes; and broken z 
; tinc.” ; e e 
2. In Part 1— ° a 
(a) in the heading, after the words “liable tg” the ‘word ““non- eè 


*. protective” shall be inserted; and -e 


oe 4 
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(b) after item No. 39 the following heading and item shall be 
inserted, namely :— 


gA °’ 


3. 


“ METALS. 
|‘ TIN, block | Ton | Rs. 250.” 


For items Nos. 60, 61 and 62 and the heading thereto the 


following shall be substituted, namely :— 


“METALS—IRON AND STEEL. ' 


60. IRON alloys. 


angle, channel‘and tee not otherwise specified (ses No. 143). 
ber and rod not otherwise specified (see.No. 144). - 


pig. , 
rice bowls. 


61. IRON OR STEEL anchors and cebles. 


34 ‘ bolts and nuts, including hookbolts and nuts for roofing. 

x hoops and strips. 

ae nails, pi and washers, all sorts, not otherwise specified (ses 
No. 145). 

ji pipes and tubes ; also fittings therefor, that is to say, benda, ° 
boots, albows, tees, sockets, flanges, plugs, valves, cocks and 
the like. excluding plpas, tubes and fittings therefor otherwise 
specified (see No. 146). 

" railway track material not otherwise specified (ses Nos. 63 and 
150) including bearing Plates, cast iron sleepers and fasten- 
ings therefor, and lever toxos. 

"i tramway track material, not otherwise specified (ses No. 150), 
including rails, fish-plates, Hebars, switches, crossings and the 
like materials of shapes and sizes specially adapted for tram- 
way tracks. 

n sheets Sasaeg 4 cuttings, discs and circles) under $ Inch 
thick, whether fabricated or not, If coated with metals other 
than tin or dnc. 

: Plates and shoots (including cuttings, discs and circles) not 
under + inch thick, not otherwise specified (sse Nos. 146, 147, 
153 and 154), whether fabricated or not. 

i barbed or stranded fencing-wire and wire-rope. 

a (other than bar or rod) specially designed for the reinforcement 
of concrete. 

T expanded motal. 


62. STEEL, angle and tee if galvanized, tinned or lead-coated, 


(other than bars 


(other than fei alloy, crucible, ahear, blister and tub. 
made for s s and cutting tools by any process. 


ingots, blooms and billets, and slabs of a thickness of 14 inches or more, 
bar and rod, the following kinds— 
(a) sabapes spoclally d for the reinforcement of concrete, if the 


smallest dimension is under + inch ; 


(>) all shapes and sizes, if— 


(i) of alloy, crucible, shear, blister or tub steel, or 
(H) galvanized or coated with other metals, or 
(iii) planighed dt polls including bright steel shafting ; 


(c) other qualities, if of any of the following shapes and sizss— 


~ 


(i) rounds under 4 inch diameter, 
” (il) squares under $ inch side, 
flata, If under r inch wide and not over 4 inch thick, 


e (iii 
ž E T es wide and not over } inch thick, 


(v) ovals, if the dimension of the major axis is not less than twice that 
of the minor axis, 
T) all other shapes, any siro.” 


“è 4, For itam 0. 63 and the heading thereto the following shalt 
be substituted, ramely :— 


° 6 
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12. (1) The commissioners of a Board shall be persons 
professing the Hindu religion. 

(2) The President shall be— 

(a) a barrister of England or Ireland or a member Qf the 
Faculty of Advocates in Scotland of not less than five years’ 
standing, or 

(b) a person having held judicial office not inferior to 
that of a Subordinate Judge or of a Judge of a Small Cause Court, 


OT 


(c) a person having been a pleader for a period o: not 
less than ten years. 


. 
(3) Subject to the provisions of sub-sections (1) and (2), 
the President and other commissioners of a Board sħall be 
appointed by the Local Government and shall, during their term 
of office, be deemed to be public servants within the meaning of 
section 21 of the Indian Penal Code. 

13. (1) Every commissioner of a Board other than the 
President shall be entitled to hold office for five years from the 
date of his appointment. 

(2) The President shall be entitled to hold office for five 
years from the date of his appoimtment: 

Provided that if on the date of his appointment as Presi- 
dent he is a commissioner he shall be entitled to hold office as 
President only up to the expiry of his term as commissioner. 

(3) An outgoing President or commissioner shall, if 
otherwise qualified,. be eligible for reappointment. 

14. (1) Every commissioner shall devote his whole time 
and attention to the duties of his office and shall not, without the 
sanction of the Local Government, engage in any other profes- 
sion, trade or business, or stand for election or be appointed as a 
member of a local body or be a trustee of any religious endow- 
ment. š 

(2) The commissioners shall each receive, out of the funds 
of the Board, such salary as the Local Government may fix: 


Provided that such salary shall not exceed one thSusand afid two 
hundred rupees per, mensem for a President or eight hundred 
rupees per mensem for any other commissioner. 


15. (1) The Local Government :may suspend or remove 
ayy commissioner from his office—- 


(a) if he is convicted by a criminal cant of any offence 
which in the opmion of the Local Government involves moral 


turpitude ; . 
(b} if he becomes of unsound mind, or e deaf-mute or 
suffers from contagious leprosy; . 


s (c) if he applies to be adjudicated or is adjudicated a bank- 
rupt or insolvent; 
(2) for corruption, misconduct or othe» sufficient cause. 
M—2 .' - 


s’ 


theiı di- 


Powers and 
duties of the 
Board in 
general. 


e 
"96 THE MADRAS LAW JOURNAL SUPPLEMENT. 


la e 


[z oF 1927 


° (2) A commissioner $hall cease to hold his office if he 
ceases to profess the Hindu religion. 
16. (1) Every Board shall have an office at such place as 
the Local Government may fix for the transaction of business. 
°” (2) At meetings of the Board, the President of the Board 
and in his absence the senior commissioner in order of appoint- 
ment shall preside. 

(3) No business shall be transacted at any meeting unless 
at least two commissioners are present. 

(4) In case of difference of opinion among the commis- 
sioners, the question before the Board shall be decided by a 
majority of votes; and where the votes are equally divided the 
President or senior member presiding shall have a second or cast- 
ing vote. 

17. Subject. to such control as may be prescribed 


(a) a Board may from time to time determine the number, 
designations, grades and scales of salary or other remuneration of i 
its officers and servants; and - 


(b) the President of the Board shall have the power to 
appoint and=ansfer such officers and servants and may fine, 
reduce, suspend, remove or dismiss them for breach of rules or 
discipline, for carelessness, unfitness, neglect of duty or mis- 
conduct or other sufficient, cause. 


18. Subject to the provisions of this Act and of any scheme 
settled or deemed to be a scheme settled under this Act, 


(1) the general superintendence of all religious endow- 
ments within the territorial jurisdiction of a Board shall vest in 
such Board, and 


(2) the Board may do all things which are reasonable and 
necessary to ensure that maths and temples are properly maintain- 
ed and that all religious endowments are properly administered 
and duly apgropriated to the purposes for which they were found- 
ed or exist 

19. (1) A» Board may make by-laws not inconsistent with 
this Act or the rules made thereunder or with any other law as 
to— 


(a) the division of duties among the President and com- 
missioners of the Board; 

(b) the manner in which their deçision shall be ascertain- 
ed otherwise than at meetin 

(c) the protedute 
the Board; 

(d) the delegation of powers of the Board to individual 


a conduct of business at meetings of 


ee as ‘commmiussieners or committees of commissioners: 
(e) the seourity, if any, to be furnished by officers and 
af e *servants of- the Board; 
i (FY the books and accounts to be kept at the office of the 
*% Board; — , oe . 
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(g) the custody and investment of the funds of the Board, 
committees and trustees; 

(A) the form and manner of applications to the Board; 

(+) the details which shall be included in or excluded from 
the budgets of committees and religious endowments; and 

(J) generally the conduct of all proceedings and business 
under this Act. 

(2) No by-law or cancellation or alteration of a by-law 
made by the Board shall have effect until the same shall have been 
published for public criticism and thereafter confirmed by the 
Local Government. 

(3) All by-laws when they shall have been duly confirm- 
ed shall be published in the Fort St. George Gasette and shall 
thereafter have the force of law. 


CHAPTER II].—Temple Committees. 


20. (1) The Local Government may, by notification, 
(a) direct the constitution of a committee for any local 
area or any class or classes of institutions in any local area; 
(b) vary the strength or the jurisdiction of any com- 
mittee; or 
(c) abolish any committee: 

Provided as follows :— 

l (i) Not more than one committee shall have jurisdiction 
over the same temple or the endowments connected therewith. 

(ii) The Local Government shall, before issuing a notifica- 
tion under clause (b) or clause (c), communicate to the Board 
and the committee concerned the grounds on which they propose 
to do so, fix a reasonable period for the Board or committee to 
show cause against the proposal and consider its explanations and 
objections, if any. ° 

(2) The Board may pass such orders as it may deem fit as 
to the transfer or other disposal of the assets an@ liabilities of a 
committee which is varied or abolished. ý 

2l. A committee shall consist of such number of elected 
members as may be fixed by the Local Government, such number 
to be not less than six and not more than twelve. 

22. Notwithstanding anything contained in section Zl, where 
the Local Government direct the constitution of a committee 
for the first time or in place of a committee which has been abo- 
lished the members ọf such new committee shall hold office for such 
period not exceeding one year as the Local Government may fix 
and during such period may be all appointed by the Local Govern- 
mept. 


Government shall, for each committee, notify aQ,electoral area. 


Constitution, 
variation and 
aboliton of 

committees. ° 


P 
Stréngth of 


commiites. 
e 


Constftuiicn® š 

of new e 

committe. ə ® 
© ` 


23. (1) For the purpose of election of members the Local ° Electorał 


sand 
os > ge 


d r : . 
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(2) A committee may with the approval of the Board 
divide its electoral area into circles and determine the number of 
members which each circle shall return. 
„Electoral 24. (1) For every electoral area, an electoral roll showing 
pou the names of persons qualified to vote shall once in every three 
years be prepared and published by such authority and in such 
manner as may be prescribed. 
(2). Where an electoral area has been divided into circles, 
the electoral roll shall’be divided into parts and one part shall be 
allotted to each circle. 


(3) Every person whose name appears on the electoral 
roll published under, this section shall, so long as it remains in 
force, be entitled to vote at an election; and no person whose 
name does not appear on such roll shall vote at an election. 

(4) Notwithstanding anything contained in . sub-section 
(1) an electoral roll once published shall remain in force till the 
publication of a fresh electoral roll. 

Qualifications 25. Every person shall be entitled to have his name includ- 


and disquait ed in the electoral roll of an electoral area if he professes the 
fications of Hindu religion and possesses the qualifications prescribed for an 


Speier: elector off such area in Part I of Schedule I and if he ıs not 
subject to any of the disqualifications described in Part II of 
Schedule I. 

Disquali- 26. (1) A person shall be disqualified for election or 

Acaton of appointment as a member of a commitlee— 

a eA (a) if his name does not appear on the roll of the electoral 


area concerned ; : 
(b) if at the date of nomination, election or appointment 
he is 
(i) of unsound mind, a.deaf-mute or suffering from 
contagious leprosy, or 
(ii) an undischarged insolvent, or . 
(iii) alreidy a member of the committee whose term of 
e - : . . à 
= office’ will not expire before his fresh election or appointment can 
° ; take effect, or 
° (iv) a trustee or an office-holder or a servant attached 
: to, or in receipt of any emolument or perquisite from a temple 
° s over which the committee has jurisdiction. 


a pA (2) A persor who has been sentenced by a criminal 
° o e . ecourt to transportation or to imprisonment for a period of more 


ne than six :months (such sentence not having been cancelled or re- 


ne duced toa period of not more than six months or the offence not 
ae having been pardoned) shall be disqualified for election or appoint- 
i . es ment as a member of a committee while undergoing the sentence 

© tor during’ the period for which such sentence may’ have been sus- 
“pended or th abeyance and for five years-from the’ date of expira- 


a : “tion of the sentence: . 


e 
e 
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Provided that the Local Government may direct that such j 
sentence shall not operate as a disqualification.. , ' œ 
(3) A member of a committee shall cease to hold his. s : 
office if he— ® 


(a) is,sentenced by a court to such punishment as is des- 
cribed m sub-section (2): . 

Provided that the Local Government may direct that such sen- 
tence shall not operate as a disqualification ; 

(b) becomes of unsound mind, a deaf-mute or suffers 
from contagious leprosy ; 

(c) applies to be adjudicated or is adjudicated a bankrupt 
or insolvent; 

(d) becomes trustee or an office-holder. or a servant 
attached to, or in receipt of any emolument or perquisite from a 
temple over which the committee has jurisdiction ; 

(e) ceases to profess the Hindu religion; or 

(f) absents himself from the meetings of the committee 
for three consecutive months, or if three consecutive meetings are 
not held within that period from three consecutive meetings. 


(4) Where a person ceases to be a member ander clause 
(f) of sub-section (3), the president of the committee shall report 
the fact to the committée at its next meeting and also intimate the 
same in writing to such person. If such person applies for resto- 
ration within one month of the receipt by him of such intimation 
from the president, the committee may, at the meeting next after 
the receipt of such application, restore him to his office of member 
of the committee: 
Provided that a member of a committee shall not be so res- 
tored more than thrice during his term of office. 


27. Save as otherwise expressly provided, every member of Term ot 
- a committee shall be entitled to hold office for a term of five years 


from the date when his election or appointment is published in the PARERI 
prescribed manner. = 
28. (1) Every committee shall elect a president and a vice- dent 

president from among its members. a es 

(2) A president or a vice-president shall hold office for es 
three years from the date of his election, unless in the meanwhile f 
he resigns his office as president or vice-president or ceases to be : f 
a member of the committee. So 

(3) When the office of presiden? is vacant, the vice-presi- $ 
dent shall exercise the functions of a president until a new president. ° e 
assumes office. $ -* R 


© 
29. (1) A member of a committee other than tHe president Resgoation e 
and a vice-president may resign his office by giving ‘notice in, of president, * 


writing to the president and a president may resign hjs office bý eee 
giving notice in writing to the committee. ‘ ~ memben of 
° ee |: ec omnittee. 


‘ ° 
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“ : (2) The resignation shall take effect in the case of a mem- 
e -> ber or vice-president from the date of receipt of the notice by the 
, president, and in the case of a president from the date on which it 
° 18 placed before the committee. 


© FMing up of 30. (1) On the occurrence of a vacancy in the office of a 
vacancies, member of a committee, a new member shall, subject to the pro- 
visions of section 22, be elected in the same manner as his prede- 
cessor was elected. 
(2) If no member is elected at an election held under sub- 
section (1), a fresh election shall be held. 
_(3) If no member is elected at such fresh election, the 
Local Government may appoint a person to fill the vacancy. 


(4) If the office of president is vacant and there is nu 
vice-president, any three members of the committee may, after 
giving reasonable notice of not less than seven clear days to the 
other members, canvene a meeting for the election of the president. 

(5) An outgoing member, president or vice-president shall, 
if otherwise qualified, be eligible for re-election or re-appointment. 

(6) The election or appointment of a member, president or 
vice-president shall be notified in the prescribed manner. 


Act of 31. No act of a committee or of any person acting as presi- 
Svan wil dent, vice-president or member of such committee shall be deemed 


invalidated by to be invalid by reason only of a defect in the establishment or 

informality. constitution of such committee or on the ground that any member 
of such committee was disqualified for, or had ceased to hold, such 
office, or by reason of such act having been done during the period 
of any vacancy m the office of president, vice-president or member 
of such committee. 


ee ee 32. Every committee shall, by such name as the Local Govern- 
a ATSO ment may determine, be a body corporate and shall have perpetual 


succession and a common seal and shall, by the said nam, sue and . 
be sued. a 


Oficars and 33. (1) The committee may, from time to time, determine 
committee, the number, designations, grades and scales of salary or other 
thelr appoin™ remuneration of its officers and servants. 


ree eae ae (2) Subject to such control as the Board may impose, the 
n president of the committee shall have the power to appoint and 

° , transfer such officers and servants, and may fine, reduce, suspend, 
° * remove or dismiss them for breach of rules or discipline, for care- 

zr lessness, unfitness, neglect of duty or misconduct or other 


° e Sufficient cause. 
° fowonand ° 34. The resolutions of a committee shall be carried into 
: canoe e effect by its president in whom the entire executive power of the 

° PORER ‘ere committee shall, save ‘as hereinafter provided, be vested. 

Committee to e 35. Subject to the powers possessed by the Board under sec. 
have general -* tion 18 and to the provisions of any scheme settled or deemed to be 
E S N: scheme settled under this Act, a committee shall be entitled to 
> wremples., s : 
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exercise general superintendence over the temples for which it 1s ° 
constituted. 


36. Subject to such control as may be prescribed, a com- Power of 
mittee may make regulations not inconsistent with this Act oņ with Committee to ° 
any rules or by-laws made thereunder in regard to the following ier . 8 
matters ;— Nis 

(a) the time and place of its meetings; en 

(b) the manner in which notice thereof shall be given ; 

(c) the quorum for the transaction of business at 
meetings ; 

(d) the preservation of order and the conduct of proceed- 
ings at meetings and the powers which a president may ¢xercise 
for the purpose of enforcing his decisions; 

(£) the manner in which the proceedings of meetings shall 
be recorded and published; 

(f) the division of duties among the president, vice-presi- 

ə dent and members of the committee; 

(g) the delegation of the powers, duties or functions oi 
the committee or its president 

(i) to the president or vice-president or a member, or 

(11) to a sub-committee of members; 

(4) the persons by whom receipts may be granted for 
money paid to the committee ; 

(+) the accounts, returns and reports to be submitted by 
trustees of religious endowments; 


(J) the manner in which the decisions of the committee 
shall be ascertained otherwise than at meetings; 


(k) all other similar matters. 


37. No committee constituted under the provisions of this Committee 
chapter shall be entitled to exercise any jurisdiction over maths or 12° to exer- 


excepted temples or the trustees thereof. pa e 
m maths or 
CHAPTER IV.—Religious Endowments in general. e oe. 
38. (1) ‘For every math and temple register shall be Preparation 5 
maintained by the Board showing— > ee 
(a) the names of past and present trustees and particulars = ; 
as to the custom, if. any, regarding succession to the office of oe 
trustee} o 3 sexs °° 
(b) particulars of all endowments of the math or temple e or z 
and all title-deeds and other documents relating thereto? e“ : 


(c) particulars of the scheme of administration „and of "ce = ‘ 


Lad 


the dittam or scale of expenditure; 


(d) the names of all offices to which any salary, emohi- 


é ment or perquisite is attached and the nature, dime arfd conditions «° 
e Of service in each case; ? i 


5 Md 


Annual vari- 
fication of 
the register. 


"e Power of | i 
trusted” 


E opmDaU O m 


=! 


temple oveTe * 
“trustees of 
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(e) the jewels, gold, silver, precious stones, all vessels and 
utensils and other movables velonee to the institution, with their 
estimated value; and 


(f) such other particulars as the Board may fix. 

: (2) The register shall be prepared, verified and signed by 
the trustee of the math or temple or by his authorized agent and 
submitted by him to the Board within such period after the com- 
mencement of this Act as the Board may fix: 


Provided that a register relating to a temple over “which a 
committee has jurisdiction shall be submitted through the com- 
mittee which may, after making such mquiry as it may consider 
necessary, recommend guch alterations, omissions or additions in 
the register as it may think fit. 

(3) The Board may, after receiving the register from a 
trustee, make such inquiry as it may consider necessary and direct 
that the register be approved with such alterations, omissions or 
additions as it thinks ft to order. 


(4) <A copy of the register as approved by the Board shall ° 


be furnished to the trustee and to the committee, if any, concerned. 


39. (1) The trustee or his authorized agent shall annually 
scrutinize the entries in the register and shall submit to the Board 
for its approval a verified statement showing the alterations, omis- 
sions or additions required therein. 

(2) The Board and the committee, if any, may on receipt 
oi the statement make such inquiry as they think necessary and the 
Board may by order direct the alterations, omissions or additions 
which should be made in the register. 


(3) <A copy of the order under sub-section (2) shall be 
communicated to the trustee and the president of the committee, if 
any, concerned and he shall carry out the alterations, omissions or 
additions ordered by the Board in the copy of the register kept by. 
him. 

40. (1) The trustee of -every religious endowment is 
bound to adminigter its affairs and to apply the funds and proper- 
ties of such endowment in accordance with the terms of the trust, 
the usage of the institution and all lawful directions which a com- 
petent authority may issue ın respect thereof, and as carefully as 
a man of ordinary prudence would deal with such affairs, funds 
or properties if they were his own. 

(2) A trustee shall, subject to the provisions of this Act, 
be entitled to exercise abl powers incident to the provident and bene- 
ficial management of the religious endowment and to do all things 
necessary etor the due performance of the duties imposed on him. 

41. e The trustee of specific endowments made for the per- 
formanee of any service or charity connected with a math or tem- 
ple shall perform such service or charity subject to the genesal 

- superintendence of the trustee of the math or pa and shall oy 


does anta all lawful drders ggsued by him. 
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42. (1) When a vacancy occurs in the office of Gerad ae trustee 
of a religious endowment and there is a dispute respecting the right 
of succession to such office, or 

when such vacancy cannot be filled up immediately, er 

when a hereditary trustee is a minor and has no legally 
constituted guardian fit and willing to act as such or there is a 
dispute respecting the person who is entitled to act as such guardian, 
or 


when a hereditary trustee is by reason of unsoundness of 
nund or other physical infirmity unable to discharge the functions 
of the trustee, 
the Board in the case of maths and excepted temples and the 
committee in the case of other temples may appoint a fit person to 
discharge the functions of the trustee of such endowment, until 
another trustee succeeds to the office or the disability of the trustee 
ceases to exist, as the case may be. 


Nothing in ,this sub-section shall be deemed to affect any 
thing contained in the Madras Court of Wards Act, 1902. 


(2) In making an appointment under sub-section (1), 
the Board or committee shall have due regard to the claims of 
disciples, if any, in the case of maths, and of members of the fami- 
ly, if any, entitled to the succession, in the case of temples. 


(3) The person so appointed shall be entitled to exercise 
all the powers which a trustee could exercise in relation to such 
endowment. 


43. (1) All office-holders and servants attached to a temple 
or in receipt of any emolument or perquisite from the temple shall 
be ander the orders and control of the trustee; and the trustee may 
fine, suspend, remove or dismiss any of them for breach of trust, 
incapacity, disobedience of lawful orders, néglect of duty. mis- 
conduct or other sufficient cause: 


Provided that the Local Government may, in respect of any 
specified hereditary office-holder or servant or cMss of hereditary 
office-holders or servants and subject to the provisions of °S. 79, 
by order restrict and place under such control as: they may think 
fit the exercise by the trustee of his powers of punishment under 
this sub-section. 


(2) Any office-holder or servant of a temple other than an 
excepted temple punished by a trustee under sub-section (I) may, 
within such time as may be prescribed, appeal to the committee 
whose decision shall in the case of a non-hereditary office-holder 
or servant be final. 

(3) A hereditary office-holder or servant of a temple other 
than an excepted temple may, within such time as may be prescrih . 
ed, preter a further appeal to the Board against the order of a. 
committee on an appeal under sub-section (2) a the decision o/ 
the Board shall be final, 


M—3 


oe 
e 
o 


~ 


Appointment 


é ` : 
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“a. (4) Any office-holder or servant of an excepted temple 
° © * punished by a trustee under sub-section (1) may, within such time 


as may be prescribed, appeal to the Board whose decision shall be 
z final., 


1 Enforcement 44. Where an endowment for the performance of ‘a charity 
OF SOrvICA or service connected with a temple consists merely of a charge on 
ma Po property and there is failure in the due performance of the charity 
charge on or service by the person responsible, the trustee of the temple may 
Property. require the person in possession of the property on which the 


endowment is a charge to pay to the trustee the expenses incur- 
red or likely to be incurred in causing the charity or service to be 
performed otherwise. In default of such person making the pay- 
ment as required by the trustee, the Court shall, on the application 
of the trustee, pass an order for the recovery of the amount and 
such order may be enforced as 1f it were a decree of such Court: 


Provided that where the person in possession, of the property 
on which the endowment is a charge is not the person responsible 
in law for the performance of the charity or service, and the 
amount referred to in this section is recovered from the person 
in possession, the Court shall, on the application of such person, 
pass an order for the recovery of the amount from the person 
responsible in law and such order may also be enforced as if it 
were a decree of such Court.’ oe 


Maintenance 45. (1) A Board, a committee and the trusice of a religious 


t 


Pa endowment shall keep regular accounts of receipts and disburse- 
ment of ments. 
EE = aia (2) Suei aante shall be audited annually, er at such 


n na Other antervals as may be prescribed, -by auditors dappainted Dy 
ve > the Local Goverhment. - Auditors so appointed shall be deethed.to ° 
` = be public servants within-the meaning of section 21 of tie [Indian 


= 
` 
- 
+ 
_ 


Penal Code. 7 
Submission of 46. After completing the audit the auditor shall submit a 
- audit report. report— : P 


(a) to the*Local Government in the case of the accounts ot 
% a Boafd, ` dii ~ > 


° : (b) to the Board in the case of the accounts of a committee, 
e math or excepted temple, and ji 
° ee _ (c) to the committee in the case of the accounts of temples 
on over which it has jurisdiction. $ 
° Cdatents gf 47. (1) The “report of the auditor shall among other things 


* *theagdit © Specify all cases of irregular, illegal or improper expenditure, or 
ereport. © e of failure to recover moneys or other property due. to ‘the institu- 


a a Nore tion, or of loss or waste of money or other property of the institu- 
k e tion caused by neglect or misconduct. . , 
j ° (2)* The auditor shall also report on any other ‘matter ` 
ee which the Beard of committee may require in respéct of any speci- 
> =~ : ; fied religious epțowment. ie a ` . 
@ 
e e ° 


it oF 19272] -  -wappas acts, 1927. ° is a 


. ô . e 


48. (1) The cost of auditing the accounts of maths and cx- 
cepted temples shall be payable out of the funds of the Board and 
the cost of auditing the accounts of other temples out of the funds 
of the committee. 


(2) If, within the time fixed by the Local Government, the 


amount is not paid, the Local Government may recover it as if 


it, were an arrear of land revenue. 
CHAPTER V.—Temples. 


49. The provisions of this chapter shall not apply to except- 
ed temples or-the trustees thereof. 


_ 50. No person may succeed, or be appointed, to the office of 
triistee of a temple unless he professes the Hindu religion. 


51. (1) Subject to the provisions of sub-section (4) the 
number of non-hereditary trustees for any temple shall be fixed 
hy the committee, but shall not exceed three. 


(2) Non-hereditary trustees shall be appointed by the com- 
mittee and in making such appointments the committee shall have 
due regard to the claims of persons belonging to the religious 
denomination for whose benefit the temple concerned is chiefly 
maintained. i 

(3) A non-hereditary trustee shall hold office for five years 
from the date of the order appointing him, unless in the mean- 
whilè he is removed or dismissed, or his resignation is accepted, 
by the committee, or he ceases otherwise to be a trustee. 

(4) Every non-hereditary trustee lawfully holding office on 
the date of commencement of this Act shall be deemed to have 
been duly appointed trustee under this Act on such date, but shall 
be entitled to hold office only for one year from such date. 


52. The trustee of a temple shall be bound to obey all 
orders issued under the provisions of this Act dy the Board or 
committee or the President of such Board or committee. 


53. (1) The committee may suspend, remove or dismiss the 
trustee of a temple— 


(a) for persistent default in the submission of budgets, 
accounts, reports or returns, or 


(b) for wilful disobedience of lawful qrders issued by the 
Board or committee, or the President of such Board or committee, 
or 


(c) for any malfeasance, misfeasance, breagh ofe trust, or 
neglect of duty in respect of the trusts, or . 


e (d) for any misappropriation of, or improper dealing with.*, ° 


the properties of the temple of which he is trustee, or ° : 
(e) for unsoundness of mind or otheryphysic&l infirmity 
which uhfits him for discharging the functions of a trustee, 
` e 
e š e 
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ccst of audit 
from gndow- 
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(2) When the committee proposes to take action under sub- 
section (1) it shall frame charges against the trustee concerned 
and give him an opportunity of explanation, of testing ‘the evi- 
dence against him and of adducing evidence in his favour and may 
place the trustee under suspension pending the disposal of the 
charges framed. The order of suspension, removal or dismissal 
shall state the charges framed against the trustee, his explana- 
tion and the finding of the committee on each’ charge with the 
reasons therefor. 

(3) A ‘trustee suspended, removed or dismissed under this 
section may, within three months of the date of the cemmunica- 
tion of the order of suspension, removal or dismissal, appeal to the 
Board against such order: 

- Provided that a hereditary trustee may, in lieu of appealing 
to the Board, apply within the same period to the Court to modify 
or cancel the order of the committee. 

(4) The order of the committee under this section shall, 
when no appeal is preferred or application made under sub-sec- 
tion (3), be final; and when such appeal is preferred or applica- 
tion is made the order of the Board or the Court, as the case may 
be, shall be final. ae 

54. (1) A non-hereditary trustee shall cease to hold his 
office if he— 

(a) is sentenced by a Court to such punishment as is des- 
cribed in sub-section (2) of section 26 and subject to the proviso 
contained therein; 

(5) applies to be adjudicated or is adjudicated a bankrupt 
or insolvent; or : 


(c) ceases to profess the Hindu religion. 


(2) A hereditary trustee shall cease to hold his office if he 
ceases to profess the Hindu religion. 


(3) If a hereditary trustee becomes subject to any of the dis- 
Fai agar alana in clause (a) or clause (6) of sub-section 
(1), {he committee may supersede him and appoint a fit person to 
administer the temple until the disability of the trustee ceases to 
exist or another trustee succeeds to the office. 


(4) The Board shall, in cases of dispute or doubt, deter- 
mine whether a trustee is disqualified under this section and its 
decision shall be fmal. 


55. Subject tò thé provisions of any scheme settled or deem- 

td to be a scheme settled under this Act— 
(1) the trustee of a temple may from time to time submit 
to the cgmmuxttee proposals for fixing the dittam or scale of expen- 


e diture in the temple and the amounts: which should be allott 
to the vamious objects or ceremonies connected with such temple 


or the propertions in which the income or other property of the 
temple may be apflied to such objects or ceremonies, « 
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(2) The trustee shall publish such proposals at the temple 
and in such other manner as the committee may direct, together 
with a notice stating that, if within one month from the date of z 
such publication any objection or suggestion is received from any 
person having interest, the committee will consider such objec- ° 
tion or suggestion. 

(3) After the expiry of the period fixed under sub-section 
(2), the committee shall consider the objections or suggestions 
that may have been received and may pass such orders as it thinks 


ry 


ft on the proposals. 

(4) The trustee or any person having interest may within 
six months of the date of the order passed by the committee under 
sub-section (3) either appeal to the Board against such order or 
institute in the Court a suit to modify or set aside the same. 


ff such an appeal is preferred or such a suit is instituted the 
Board or the Court shall give at the expense of the appellant or 
the plaintiff, as the case may be, notice of the appeal or of the 
mstitution of the suit to all persons having interest either by per- 
sonal service or where from the number of persons or any other 
cause such service is not reasonably practicable by public advertise- 
ment as the Board or Court may in each case direct. 


(5) Subject to the result of such appeal or suit as is refer- 
rec to in sub-section (4) the order of the committee shall be final. 
The order of the Board on appeal shall be final. 


(6) The dittam or scale of expenditure for the time being 
in force in a temple shall not be altered by the trustee except in 
accordance with the procedure laid down in this section. 


56. (1) The trustee of every temple shall in each year stb ~— Badgets of 
mit to the committee before such date and in such form as the temp es. 
Board may require, a budget showing the probable receipts and 
disbursements of the temple and the endowments connected there- 
with during the following year. 


(2) Every such budget shall make adequate provision 
for the dsttam or scale of expenditure for the tame being in force 
and the due discharge of all liabilities in respect of loans 


P 

(3) The committee may within such time after the ° E 
receipt of the budget as the Board may fix, direct the trustee to 
make such alterations, omissions òr additions in the budget as it : ° 
may think fit. i ` 

(4) The trustee may, within such time as the Board may __ lee” 
fix, appeal against the order of the committee finder sub-section (3) "o, ° 
to the Board whose decision shall be final. t.e? Soi 


57. (1) When the Board is satisfied that, jn thg interests iia me 
of the proper administration of the endowments of a temple, a non . 
scheme of administratiqn should be settled, the Board may, after,* temples. » . 
consulting in the prescribed manner the trustee, the committee, if ° 
any, and the persons having interest, by order settleea scheme of a 
admmistration for the endowments of such téirpke. oe 


e4 
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(2) The Board may by order and in the manner pro- 
vided in sub-section (1) modifiy or cancel a scheme settled under 
that sub-section. 


¢(3) Every order of the Board under this section shall be 
published in the prescribed manner. 


The ‘trustee or any person having interest may within six 
months of the date of such publication institute a suit in the 
Court to modify or set aside such order. Subject to the result 
of such suit every order of the Board shall be final and binding on 
the committee, the, trustee and all persons having interest 


(4). Any scheme of administration which has been 
settled by a Court under this section or which under section 75 13 
deemed to be a scheme settled under this Act may, at any time, 
for sufficient cause be modified or cancelled by the court in a suit 
instituted by the Board or a trustee or any pees seabed 
interest, but not otherwise. . we 3 E T 


58. (F) Vacancies amongst the office-holders or servants 
of a temple shall be filled up by the trustee in cases where the 
office or service is not hereditary. 


(2) In cases where the office or service is hereditary, the 
next in the line of sticcession shall be entitled to succeed: 


Provided that. if there is a dispute respecting the right of 
succession to such office or service, or in cases where. such vacancy 
cannot be filled up immediately, or where the person entitled to 
succeed is a minor without a legally constituted guardian fit and 
willing to act as such, or where the hereditary office-holder o1 
servant is by reason of unsoundness of mind or other physical 
infirmity unable to discharge the functions of the office or perform 
the service, the trustee may appoint a fit person to discharge the 
duties of the office or perform the service, until another person 
succeeds to the office or service or the disability of the office-holder 
or servant ceases to exist, as the case may be. 


» 


43) In alae an appointment under the proviso tu 
sub-section (2), the-trustee shall have due regard to the claims of 
members of the family, if any, entitled to the succession. 


59. The trustee of every temple shall furnish such accounts, 
returns, reports or other information relating to the administra- 
tion of the temple m hig charge and at such fime and in such 
form as the committee or Board may require. 


60. The president or any member of the committee deputed 
by him’ in this behalf may inspect all movable and immovable 
property ebelonging to, and all records, correspondence, plans, 
accounts and other documents relating to any temple, and the 
trustee of Such temple and all officers and servants working under 
him shall afford ‘tq the , president or | such member such assistance 


pera ek 


~ 
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Crapter V1.—Maths and excepted temples. 


61. The trustee of every math and excepted tempie shall in  Snbmission 
each year submit to the Board before such date and in such form e Lee ha 
as the Board may require— ‘i accounts. ° 

-~ (a) a budget showing the probable receipts and disburse- 
ments of the following year, and : . 
(b) a statement of the actual receipts and disbursements o: 
the previous year. 

62. When the Board has reason to believe that the trustee Inquiry by 
of a math or excepted temple has been mismanaging the endow- 
ments of such math or temple or has been spending or alienating =e 
them for improper purposes, or when not less than twenty per- by trustees. 
sons having interest make an application to the Board stating that 
in the interests of the proper administration of such endowments 
a scheme of administration should be settled, the Board may hold : 
an inquiry which shall be conducted in such manner as may be i 
prescribed. - , : 

63. (1) If after making the inquiry referred to in sec Schemés fot 
tion 62 the Board is satisfied that the trustee concerned has mis- maths and 
managed the endowments of such math or temple or has spent - cake 
or alienated them for improper purposes, or that, -in the interests 
gf the proper administratian of such endowments, a scheme of 
administration should be setiled, the Board may, after consulting 
in; the prescribed manner the trustee and the persons having 
interest, by order settle a scheme of administration for the 
endowments connected with such math or temple. 

- (2) If in settling a scheme for the administration ofthe 
endowments comnected with 2 math, the Board considers it 
necessary to associate any person with, or constitute any separate 
body for participating or assisting in the administration of - sucl- 
endowments, such person shall be a person. having interest and 
such body shall consist exclusively of persons having interest in 
such math. , 

~ (3), The Board may at any time by order and in the 
manner provided in sub-sectian (1) modifysor cancel a Scheme © 
settled under that sub-section. ° 
(4) Every order of the Board under this section shall be i 
published in the prescribed manner. 

The trustee or any person having interest may within sin ° e 
months of the date of such publicatign institute -a suit in the $ 
court to modify or set aside such order. i —* °e 

- 64. Every order of the Board, under section 63, shall, sub- ° Finglity of 
ject to the-result of any suit which may be instituted under sub- Boards „e 
section (4) of that section, be final and binding on the trystee and 07%% 
ali persons having interest. et y ô 
1.165. Any scheme of administration which has been settled -Modifitation 
by -acourt under section 63 or which under ‘séetidrt 75 is deemed @7 cancella- 
to be a &cheme settled under this Act tiay, ut anytime, for gufi- ee . 
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cient cause be modified or cancelled by the court in a suit insti- 
tuted by the Board or the trustee or any- person paving interest 
but not otherwise. 


e CHaptTer VII. Apphcaton of Endowment Funds. 


66. The trustee of a math or temple may, out of the funds 
of the endowments in his ‘charge, after satisfying adequately the 
purposes of the emdowments, incur expenditure on arrangements 
for securing the health, safety, or convenience of disciples, , př- 
grims or worshippers resorting to such math or temple: 

Provided that the Board in the case of maths and excepted 
temples and the committee in the case of other temples may, jot 
reasons to be set forth in writing, restrict and place under suct 
control as they may think fit the exercise by the trustee of his 
discretion under this section. 

67. (1) The Board may, after holding an inquiry in such: 
manner as may be prescribed, by order, declare that the purpus¢ of a 
religious endowment has from the beginning been, or has 
subsequently become, impossible of realization or that the machin- 
ery for effectuating the original purposes of the endowment has 
failed or no longer exists, or that after satisfying adequately the 
purposes of- the endowment and after setting apart a sufficient 
sum for the repair and -renovation of the buildings connected with 
the math or temple or the endowments attached thereto there is 
a surplus which is’ not required for such purposes;'and may, by 
such order, direct that the amount of the endowment or such sur- 
plus as is declared to be availabfe, as the case may be, be appro- 
priatéd to religious, educational or charitable purposes not incon- 
sistent’ with the objects of such math or temple. 

Provided that in the case of a temple founded and maintainecl 
by a community the amount of the endowment or the surplus 
shall, as far as possible, be utilized for the benefit of the com- 
munity for the purposes mentioned above. 

(2) It shall be competent to the Board when giving a 
direction under sbib-section (1) to determine what portion of 
such amount or surplus shall be retained as a reserve fund for 
the math or temple and to direct the remainder to be appropriated 
to the purposes specified in that sub-section. 

(3) The Board may at any time by order and in the 
manner provided in sub-section (1) modify or cancel an order 
passed under that gub-gecton. 

: (4) The order of the Board under this section shall be 
” published in the prescribed manner. The trustee or any other 
person haying ¿nterest may within six months of the date of such 
publication institute a suit in the court to modify or set aside such 


Board 


trustee 


* . Subject to the result of such suit the order of the 


and all persons, paving interest. 
2 
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(5) Any decision of the court under this section may, at 2 
any time, for sufficient cause be modified or cancelled by the 
court in a suit instituted by the Board or the trustee or any ° 


person having interest but not otherwise. 
CHAPTER Vll. Finance. 
68. Al cosis and expenses incurred ın connexion with legal 
proceedings in respect of any religious endowment to which a 
Board or committee ıs a party shall, notwithstanding anything 
contained in section 74, be payable out of the funds of such 
eudowment. 


69. (1) Every math and temple shall pay annually for 
meeting the expenses of the Board such contribution not exceed- 
ing one and a half per centum of its income as the Board may 
determine. , 

(2) Every temple other than an excepted temple shall pay 
aunually for meeting the expenses of the committee such contribu- 
tion not exceeding one and a half per centum of its income as the 
committee may with the approval of the Board determine. 

` (3) Religious endowments the administration of which 
is governed by a scheme settled under section 92 of the Code of 
Civil Procedure, 1908, shall, notwithstanding anything to the 
contrary contamed in such scheme, be hable to pay the contribution 


" under this section. 


70, (1) The costs, expenses and contributions payable under 
sections 68 and 69 shall be assessed on and notified to the trustee 
of every math and temple in the prescribed manner. . l 

Where the contribution or a portion of the contribution has to 
be paid by a specific endowment, the same shall be assessed on and 
notified to the trustee of the specific endowment also. 

(2) Such trustee shall, within three months of his receipt 
of such notice or within such farther time as may be granted by 
the Board or committee, pay out of the funds of, the math 
or temple concerned the amount so demanded t® the President of 
the Board or committee, as the case may be, 
authorized by him; and, in default of his doing so, the court shall, 
on the application of the President of the Board or committee, 
recover the amount as if a decree had been passed for the amount 
by the court against the religious endowment concerned: 

Provided that the court may for reasonable cause postpone the 
recovery of the amount or order payment thereof in instalments. 

CHAPTER [X.—Miscellaneous. e 
71. (1), The Local Government may make rules fo carry out 
all or any of the purposes of this Act not inconsisfent therewith. 


(2) In particular, and without prejadice to the generality | 
of the toregoing power, they shall have power to make rules witie e 


reference to the following matters :— 


(a) all matters expressly required or allowed by this Act e° 


to be prescribed ; 
4 à 


or to any person 


expenses 
incurred by 
the Board or 
committee 


on legal 


proceeding». 


Annual Con 
tribution 
from endow- 
ments to the 
Board and 
commitee. 


k 


$ 


e 
Power of oe: 
Local 


Government , ° 


to make e 
rules. 
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(b) the registration of electors; 

(c) the nominations of candidates, the times ol election, 
the mode of recording and counting votes and the declaration and 
publication of the results of elections; 

° (d) the conduct of inquiries and the decision of disputes 
relating to elections; 

(c) the powers of the President and commissioners of a 
Board to hold inquiries, to summon and examine witnesses and to 
compel the production of documents ; 

(f) the grant of leave, leave allowances and travelling 
allowances to the President and commussioners of a Board and 
generally the conditions of service of such President and 
commissioners ; 

(g) the budgets. reports, accounts, returns or other 
mformation to be submitted by Boards; 

(A) the qualifications for officers and servants oi a Board, 
the grant of leave, leave allowances and travelling allowances to 
them, the establishment of provident funds for them and generall: 
the conditions of their service; 

(+) the organization of a staff of auditors, their salaries 
and allowances, the control of such staff, its relations with Boards, 
committees and trustecs and generally the conditions of service of 
auditors ; 

(j) the calculation of the cost of audit and its apportion- 
ment among Boards amd committees ; 

(k) the manner in which the accounts of Boards, com- 
mittees or endowments s#all be audited and published; the time 
and place of ‘audit and the form oe contents of the auditor’s 
report ; ‘and 

(I) the method of ee the income of a religious 
endowment. 

(3) The power to make rules under this section shall be 
subject to the condition of previous publication. 

72: (1) Tht Local Government may make rules aiteriņng, 
adding to, or cancelling any of the schedules to this Act. ` 


(2) All references made in this Act to any of the afore- 
said schedules shall be construed as referring to such schedules as 
amended in exercise of the powers conferred by sub-section (1). 

(3) <A draft of the rules proposed to be made under this 
section shall be laid pn the table of the Legislative Council and the 
, Teles shall not be made unless the. Legislative Council by resolu- 
*tion approves the draft either without modification or addition or 
with modifications or additions; but upon such approval being 
given, the rules may be made in the form in which they have been 
¿` approved, and such rules on being so made shall be notified and 
_ Shall therezfter be of full force and effect. 


73. (1)® ThesBoard or committee having jurisdiction over 
any n aon or temple or any person having interest and ° having 
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obtained the consent of the Board may institute a suit in the Court 
to obtain a decree— 

(a) appointing or removing the trustee of a math or 
excepted temple, p 

(b) vesting any property in a trustee, 

(c) declaring what proportion of the endowed property 
or of the interest therein shall be allocated to any particular object 
of the endowment, or 

(d) granting such further or other relief as the nature of 
the case may require. a 

(2) Sections 92 and 93 and rule 8 of Order I of the first 
schedule of the Code of Civil Procedure, 1908, shall have no 
application to any suit claiming any relief in respect of the 
administration or management of a religious endowment and no 
suit in respect of such administration or management shall be 
instituted except as provided by this Act. 

74. The costs, charges and expenses of and incidental to 
any suit or application under this Act or to any appeal from a 
decree or order passed in such suit or on such application shall be 
in the discretion of the Court, which may subject to the provisions 
of S. 68 direct the whole or any part of such costs, charges and 
expenses to be met from the property or income of the endow- 
ment concerned or to be borne and paid in such manner and by 
such persons as it thinks fit. 

75. Where the administration of a religious endowment 1s 
governed by any scheme settled under section 92 of the Code of 
Civil Procedure, 1908, such scheme shall, notwithstanding any 
provisions of this Act which may be inconsistent with the provi- 
sions of such scheme, be deemed to be a scheme settled under this 
Act; and such scheme may be modified or cancelled in the manner 
provided by this Act. 

76. (1) No exchange, sale or mortgage and no lease for 
a term exceeding five years of any immovable property belonging 
to any math or temple shall be valid or operative unless it is neces- 
sary or beneficial to the math or temple and ig sanctioned by the 
Board in the case of maths and excepted temples and by the coni- 
mittee in the case of other temples. 

(2) The trustee of the math or temple or any person 
having interest may, within one year of the date of the order of 
the Board or committee under Sub-section (1), apply to the court 
for modifying or cancelling such order. 


(3) The order of the Board or committee under sub-scc- $ 
tion (1) when no application is made under sub-section (2) ayd “eo. 
the order of the court when such application is made shall be” , e 
final. ê e e.. 

77. (1) Where an endowment has been made or, property Application - 
iven for the support-of an institution which is partly of a reli-° ofgheAg¢ ` 
gious and partly of a secular character or for the performance af °*° eae a 
any service or charity connected therewith, or è ° aleou y 

e @ 

me and rtly %9 
= P o secular. o 


e 23 3 


Cost of suits 
etc. 


Schemes 
settled nnder 
section 92 


‘of the Civil 
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where an endowment made or property given is appropriated 


g partly to religious and partly to secular uses, the Board may not- 
s withstanding anything contained in the Madras Endowments and 
: Escheats Regulation, 1817, determine what portion of such endow- 
> o ment or properly or of the income therefrom shall be allocated to 
religious uses. Such portion shall thereafter be deemed to be a 
religious endowment and its administration shall-be governed by 
the provisions of this Act. 

(2) Any party affected by an order under sub-section (1) 
may within such time as may be prescribed apply to the Court to 
modify or set aside such order but, subject to the result of such 
application, the order of the Board shall be final. 

Putting 78. Where a committee has appointed a person as non-heredi- 
nustce ee tary trustee of a temple or where a Board or committee has appoint- 
ed a person to discharge the functions of a hereditary trustee anc 
such person is resisted in, or prevented from, obtaining 
possession of the math or temple or of the endowments con- 
nected therewith or of any title-deeds or other documents relating 
thereto, the court may, on application by the person so appointed 
and on production of the order of the Board or committee appoint- 
ing him, order the delivery to such person the possession of such 
property as may be specified therein. : 
Saving of 79. Save as otherwise expressly provided in or under this 
established Act nothing herein contained shall affect any established usage of 
customs and : ; 
usages. a math or temple or the rights, honours, emoluments and perqut- 
sites to which any person may by custom or otherwise be entitled 
in such math or temple. 
Government 80. Save as provided in this or any other Act, it shall not be 
ja areal lawial for the Local Government or for any executive officer of the 
religious Local Government in his official capacity to undertake or assume 
endowments the superintendence of any land or other property granted for the 
sede oo by support of, or otherwise belonging to, any math or temple, to take 
a Ae any part in the management or appropriation of any endowment 
made for its maintenance, or to nominate or appoint the trustee of 
any religious endewment or to be concerned in any way with any 
we ‘eligiows endowment. 
Conrt-fees ° 81. (1) Notwithstanding anything contained in the first or 
‘levlable on second schedule to the Madras Court-Fees Amendment Act, 1922, 
gi ei the proper fees for the documents described in columns 1 and 2 of 
Ac. e* Schedule IT shall be the fees indicated in column 3 thereof. 
° (2) The provisions of the Madras Court-Fees Amend- 
e Be ment Act, 1922, shall otherwise, so far as may be, apply to the 
> œ ® ə documents mentioned in Schedule II. 
Grant of° e 82. The President of a Board or committee may grant copies 
% cdfies of of the preceedings and records of the Board or committee, as the 
: et a®, | case may be, on payment of such fees and subject to such condi- 
a °° e ions as the Board may, by general or special order, determine® 
i Copies shaf be certified by the President of the Board or committeė 
H g *e concerned in*the manner provided in section 76 of the Indjan Evi- 


dencg Act, 1872. 
Cd 


r» 
e 
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83. (1) Every committee established under the Religious 
Endowments Act, 1863, which is in existence at the commencement 
of this Act shall be deemed to have been duly constituted under the 
provisions of this Act. 


(2) In their application to the members and presidents of 
committees in office at the commencement of this Act and the first 
reconstitution of such committees in accordance with this Act, the 
provisions of this Act shall be read subject to the rules contained 
in Schedule III. 


84. (1) If any dispute arise as td’ whether a math or tem- 
ple is one to which this Act applies or as to whether a temple is an 
excepted temple, such dispute shall be decided by the Board. 


(2) A trustee affected by a decision under sub-section (1) 
may within one year apply to the court to modify or set aside, such 


decision but, subject to the result of such application, the order of 
the Board shall be final. 


85. If any difficulty arise as to the first constitution or re- 
constitution of any committee after the commencement of this Act, 
or otherwise in first giving effect to the provisions of this Act, the 
Local Government, as occasion may require, may by order do any- 
thing which appears to them necessary for the purpose of removing 
the difficulty. 


SCHEDULE I. 
[See section 25.] 
Part I—Qualifications of electors. 


A person shall be qualified as an elector for an electoral area who has 
resided in such area for not Iess than 120 days in the previous year and 
who— 


(a) was in the previous year assessed hy a municipal council or 
local board to an aggregate amount of not less than twenty rupees in res- 
pect of one or more of the following taxes, viz.— 


property tax, 
tax on companies, or 
profession tax, or 
(b) was in the previous year assessed to income-tax, or 
(c) ìs registered as a ryotwari pattadar or as an inamdar of land 
of which the annnal rent value is not less than fifty rupees, or 
(d) holds on a registered lease unger a_ryotwari pattadar or inam- 
dar land the annual rent value of which is not Tess than fifty rupees, or 
(e) 1s registered jointly with the proprietor under section 14 of the 
Malabar Land Registration Act, 1895, as the occupant of land, the 
annual rent value of which is not less than fifty rupees, or j 


Š (f) is a landholder holding an estate of which the annual renie e ¢ è 


value is not less than fifty rupees, or ? : 


(9) holds, as a ryot or tenant under a Jandh@lder, lfnd the annual 
rent yalue of which is not less than fifty rupees. ° 


Settlement of 
disputes 


appilcation of 
Act to maths 
and temples. 


Removal of 
dificalties in 
working Act. 


°4 
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Part II —Disquakfications of electors. 
No person shall be entitled to have his name registered on the electoral 
roll of an electoral area who is subject to any of the folowing 
disqualifications :— 


[u oF 1927 


servant against an order of punishment by a 
trustee under sub-section (1) 


Application to the court by the trustee of ‘a 
math or demple or any n having Interest 
for yfgdifying or canc -army order of the 


2 





(a) is not a British subject; 
(b) has been adjudged to be of unsound mind by a competent court; 
or 
(c) 1s under twenty-one years of age. 
si 
SCHEDULE II. 
[See section 81.] i 
Section. Description of the document. | Pro fee. 
I (3 
43 (2) | Appeal to the committee by any office-Holder or | RS, 


43 (3) | Further to the Board bya hereditary 
office-hol or Servant against an order of 
the committee on appeal under sub 
section (2) 2 
43 (4) | Appeal to the Board by an office-holder or 
servant of an excepted temple 2 
44 Application to court by the trustee to recover 
the amount from the person in possession or 
by the person in possession from the ce 
responsible in law The fee leviable on a 
- plaint for the 
amount Claimed 
under the Madras 
Court Fees Amend- 
ment Act, 1922. 
53 (3) | Appeal to the Board or application to court 
against an order of suspension, dismissal o1 
renoval by the committee of a trustee Pe 25 
ss (4) | Apppeal to the Board by a trustee or Person 
having interest ageinst the order of a com- 
mittee under sub-section (3) fixing standard 
scales ef expenditure a's 20 
55 $ Suit under the sub-sectlon ee 50 
57 (3 Salt under the sub-section za 50 
57 (4 Suit under the sub-section 50 
62 Apptication to the Board by not less than 20 
Persons having interest for framing a scheme 
of administration fo: a math or excepted 
temple sè 5o 
@ e 
63 (4) | Suit under the sub-section m 50 
e 65 Sult under the section ee 50 
67 (4 Sutit under the sub-section be 5O 
67 3) Sult qnder the sub-section 50 
70 (2 Application to court to recover from the funds 
“| of the endowment the contribution leviable 
by the Board or committee eo a 2 > 
Şults undar the section 50 


Se Ae EA 


a 


' 
a, “aa 
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wines | Description of ae docutent, E fee. 
I 2 
Rs, 


Board sancti alienation of immovable 


Property under su on (1) The fee leviableon 2 


plaint under article 
17, Schedule II of 
the Madras Court 
Fees Amendment 
Act, 1922. 
77 (2) | Application toa court to modify or set aside 
an orde: of the Board under sub-section (1) 
allocating any endowment, property or the 
income therefrom to ieligious and secular 
purposes ss 20 
78 Application to the cout for delivery of posses- 
on of endowments to a trustee appointed by 
the committee y 3 
84 (2) | Application to modify or set aside the decision 


of the Board under sub-section (1) The fee leviable on a 


plaint under article 
17, Schedule II of 
the Madras Court 
Fees Amendment 
Att, 1922. 


SCHEDULE III. 
. [Se section 83.] 
Tronsttory Provisions. 


1. The Local Government shall fix a date, not being later than one 
year from the commencement of this Act on which the term of office of 
members of committees holding office at the commencement of this Act 
shall expire: 

Provided that a member who is also the president of a committee 
shall continue to exercise the functions of a.president until a new president 
19 elected under rule 4. 

2. Any vacancy in the office of president of a committee which 1s 
in existence at the commencement of this Act or which occurs before the 
date on which a new president is elected under rule 4 shall be filled up under 
the provisions of this Act; and any vacancy in the ofhce of membeg of a 
committee which is in existence at the commencement of this Act or which 
occurs before the date fixed under rule | shall be filled up by appointment 
by the Local Government : 

Provided that any person elected or appointed as president or member 
under this rule shall hold office only up to the date referred to in rule 1. 

3. The president of the committee shall caue arfangements to be 
made for election of members, so that the newly-elected members may 
come into office on the date fixed under rule 1 for the expiry df the term: 
of office of members holding office at the commencement &f{ this Act. 


4 On or as soon as may be after such date, a meeting shalf be held 


on a day and at a time fixed by the president for the election pfa new.° 


president. l å 


e 
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Short title. 


Amendment 
of section 47, 
Act XV of 
1882. 


Amendment 
of section 49, 
Act XV of 
1882. 
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THE PRESIDENCY SMALL CAUSE COURTS (MADRAS 
AMENDMENT) ACT, 1927, 


ACT NO. IT OF 1927. 


in Act to ainend the Presidency Small Cause Courts Act, 1882, in 
ws application to the Presidency Town of Madras. 


Whereas it is expedient to amend the Presidency Small Cause 
Courts Act, 1882, in its application to the Presidency Town of 
Madras for the purpose hereinafter appearing ; 

And whereas the previous sanction of the Governor-General 
has been obtained; 

It is hereby enacted as follows :— 

l. This Act may be called the Presidency Small Cause 
Courts (Madras Amendment) Act, 1927. 

2. (a) In section 47 of the Presidency Small Cause Courts 
Act, 1882, for the words ‘suit in the High Court against the appli- 
cant’ the words ‘suit against the applicant in the High Court.or in 
the Madras City Civil Court, as the case may be,’ shall be substi- 
tuted; and 

(6) In section 49 of the same Act, after the words ‘suit 
in the High Court’ the words ‘or in the Madras City Civil Court, 
as the case may be,’ shall be inserted. 





THE MADRAS HIGH COURT (JURISDICTIONAL 
LIMITS) ACT. 


ACT NO. IV OF 1927. 


-y 


‘The Madras High Court (Jurisdictional Limits) Act. 

Whereas clause 11 of the Letters Patent for the High Court 
of Judicature at Madras, dated the 28th December, 1865, provides 
that the said High Court shall have and exercise ordinary origina] 
civil jurisdiction within such local limits as may from time to time 
be declared and @rescribed by any law made by the ee in 
Counc ; 

And whereas it is expedient so to declare and prenie the 
local limits of the ordinary original civil jurisdiction of the said 
High Court; 

And whereas the previous sanction of His Excellency the 
NI ay has ai obtained; It is hereby enacted as 
OLOWS :— 7 
e 1. This Act may be called the Madras High Court (Juris- 
” dictional Limits) Act, 1927. i 

2. ‘Phe ardinary original civil jurisdiction of the High Court 
oi Judicature at Madras shall be exercised within the limits set out 
ein the schedule: ° 
° Provitled that nothing in this Act shall affect any ` suit or 
other legal proceeding pending i in any Court at the date of the 
commencement, Qi this Act. 

3 
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ACTS OF THE MADRAS LNGISBATURE, 


THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 19265. 





ACT NO. I OF 1927. 
[13th Dec. 1926 and 13th Jan. 4927, ] 
An Act to amend the Madras Local Boards Act, 1920. ` 

WHEREAS it is expedient to amend the Madras Local Boards 
Act, 1920 ; It is hereby enacted as follows : — 

1. This Act may be called the “ Madras Local Boards (Amend- 
ment) Act, 1926.” 

2, After section 157 of the Madras Local Boards Act, 1920 
(hereinafter referred to as the said Act), the following . section shall 
be inserted, namely— Sy 

“157: A. All roads vested in or manene by the local poms 
shall be open to persons of whatever caste or creed.” 

3. In section 167 of the said Act, after the words “pahli mar- 


kets,” the following words shall be added, namely— - AS 
“and such markets shall be open to persona’ of earner caste 
or-creed.’; , 2s ro 
4, In Schedule VIII to the said Act—~ >t 
(1) after the item relating to’ section ‘157, os following item 

shall be inserted, namely— L 
157-A. Obsttuceng a person in the ; nantes 
use of roads. upoe A 








t, tt 
(2) after the item relating to section 166, ue following item 
shall be inserted, namely— i ee b 


(One, hundred 
rupees. 


Obstructing @ person in ‘ie 
- use of public markets, 








T 
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7 ees [19th Janwary, 1927.1 

An Act to provide for Tks beie administration ang govern- 

ance of certain, Hindu.. religious endowments aid te remove 


t 


e certain doubts as tọ the legality of the action taken ‘and things.” ¢ | ° 


done under the Madras Hindu Religious Endowments Ach 
1923. ° 


-$ 


e* 


Exemptions. 
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e WHEREAS it is expedient,to pr®vide for the better adminis- 
tration and governance of certain Hindu religious endowments 
described hereunder ; 


AND WHEREAS diverse doubts have been raised as to the valid- 
ity of the action taken and things done under the Madras Hindu 
Religious Endowments Act, 1923; 


AND WHEREAS Certain legal proceedings have been tommenc- 
edin the High Court of Judicature, Madras, and certain courts 
subordinate thereto, questioning the said action and things ; 

AND WHEREAS it is expedient to remove those doubts and to 
validate the said action and things ; 

AND WHEREAS the previous sanction of the Governor-General 
has been obtained to the passing of this Act; 

It is heréby enacted as follows :— l £ 

1. This Act may be called the Madras Hindu Religious Endow. 
ments Act, 1926. 

2, This Act extends to the whole of the Presidency of Madras 
except the Presidency town and applies, save as hereinafter " 
provided, to all Hindu public religious endowments. 

Explanation.—For the purposes of this Act, Hindu public reli. 
gious endowments do not include Jain religious endowments. 

3. (a) The Local Government may, after consulting the Board, 
exempt any such endowment from the operation of all or any of the 


-provisions of this Act or vary, alter or cancel such exemption. 


(b) The Local Government may, by notification, extend to 

Jain religious endowments the provisions of this Act and of any rules 
framed thereunder, and may declare such extension to. be’ subject to 
such restrictions and modifications as they think fit : | 

Provided that before issuing such notification the Local Govern- 
ment shall publish in the Fort St. George Gazette a notice of their 
intention to do so, fix a reasonable period for the persons interested 
in the endowments concerned to show cause against the issue of 
such notification and consider their objections, if any. ` 

4. Nothing in this Act shall apply toany math or temple whose 
average annual gross income including income from endowments 
connected therewith for a period of five years immediately preced- 
ing thacommencement of this Act was less than five hundred rupees 
in the case of maths and two hundred and fifty rupees in the case of 
temples : 

Provided that the Local Government May, at any time, issue a 
notification declaring thet all or any of the provisions of this Act 
shall apply to any such math or temple. 


5. Nothing in this Act shall be construed to affect, or in any 
way derogate from, the pawers in respect of. religious endowments 


t 


e Which the Advocate-General may exercise-under sub-section (2) of 


a S 


« einafter referred to as ‘the said Act’) is hereby repealed. 
e 4 P £ - 


section '11f of thè Government of Indig Act. 


e 
- -6, Bho Madras Hindu Religious Endowments Act, 1923 (here- 


h s 
° 


N 
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7. (i) Al action taken and all°things done including the consti- Validation of 
tution of the Board of Commissioners for Hindu Religious. Endow- action tak 
ments, the notifications issued and orders made under and in pursu- EA ari of 
ance of the said Act shall be deemed to have been validly taken, 1925. P 
done, issued or made. e , E 

(ii) All proceedings taken under the said Act may be conti- 
nued under this Act in so far as they are not inconsistent with the 
provisions of this Act. 

(iii) Any remedy by way of application, suit or appeal which 
is provided by this Act shall be available in respect of proceedings 
under the said Act pending at the time of the commencement of 
this Act as if the proceedings in respect of which the remedy is 
sought had been instituted under this Act. 

8. The Religious Endowments Act, 1863, and the Madras En- Repeal of 
dowments and Escheats Regulation, 1817, so far as they apply to enactments, 
Hindu religious endowments to which this Act applies, are hereby 
repealed. Š 

9. In this Act, unless there is anything repugnant in the sub- Definitions, 
ject or context— 

(1) * Board ’ means the Board as constituted under section 10. Board. 

(2) ‘Committee’ means a committés as constituted under 88C- Committee. 
tion 20. 

(3) “Court’ means the court of the District Judge within Court 
whose local Jimits a committee exercises jurisdiction or a math or 
temple is situated. . 

(4) ‘ Electoral grea’ means an area containing the electors thectoral | 
of a committee, area. 

(5) ‘Excepted temple’ means Excepted 

(a) a temple which before 1801 was, and since 1863 hag ‘m™Ple: 


continued to be, under the sole management of a trustee whose 
ngmination did not vest in, nor was exercised by, the Government 
nor was subject to the confirmation of the Government or of any 
public officer, or 

(b) a temple founded since 1842, the right of succession to the 
office of trustee whereof is hereditary or specially provided for by 
the founder. ae 


(6) ‘Hereditary trustee’ means the trustee of a%eligious 
endowment, succession to whose office devolves by hereditary right 
or by nomination by the trustee for the time being, or is otherwise 
regulated by usage oris specially provided for by the founder, so 
long as such scheme of succession is in force. 


(7) ‘Math’ means an institution for the promotion of the 
Hindu religion presided over by a person whose duty is to engage 
himself in spiritual service or who exercises or claims to exerce 
spiritual headship over a body of disciples and’ succession to whose 
office devolves in accordance with the directions Ofe thefounder of 
the institution or is regulated by usage; and include places of 


religious worship other than a temple or places of religious instruq* ¢ 


"tign which are appurtenant to such institution. i ` 


(8) “Non-hereditary trustee’ means a {gusteeevho isnot a. Non-hered- 
° e trustee 


hereditary trustee. A 
o e 4 


~ 
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= (9). Deion having interest’ 


æ 
Et “4 


e 
means— i: 


L > 
ty 


-A 
tops 


n` (a) in’the’case of a math, ‘a disciple of the math ora’ person 


‘benett of the distribution of gifts thereat. 
(10) ‘ Prescribed’ means prescribed by ihe Local a 


by rules made under this Act. 
a 1) * Religious endowment ’ 


j / 


‘ indowment’ 


religious ‘persuasion to which' the math’ belongs, and ° - 
(o) in thé case of a temple, a a person who i: is entitled to attend 
rformance of worship or service in thé temple or,whd is inv 


abit ‘of attending such performance or of partaking i in the | 


mean, all. 


property belonging to, or given or seen for the sypport of, maths: 
or temples or for the performance of any service or charity connect- 
ed therewith and includeg the premises of maths or temples but does 


gifts of property -made as personal gifts or offerings to 


the head | ofi a math or fo the archaka or other employee of a temple: 


means a place, by whatever -designation 
known, used as a place of public religious, worship and dedicated to, 
or for the benefit of, or used as of right by, the Hindu community 
of any section thereof, as a place of religious worship.’ - 


( 12) ‘ Temple” 


sy Sa 
t 


(13) Trustee ' means ` a person, by. whatever ieiqiat’ on 


known, in whdém the administration of a religious endow jen! is 
vested and includes any person who is liable as if he were) a ‘rustee. 


10. (1) The Local Government may, by notification, 


(a) direct the constitution of a Board fot the whole Presidency 
or for any specified part thereof, 


CUTRE IL — Boards- of Commissioners.: 


Li 


~ 


? 
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(b) vary the strength or territorial Jurisdiction of any such 


= (c) abolish. any such Board: 
Provided. that not more than one Board shall have PEA E 


A 
' g d 


over the same math or temple or tho canna connected thre- 


. E 
. Provided further: that, Ghee the. Local Guran aini proposé`to 


direct the constitution of more Boards than one under this sub- 
section r to vary or abolish any Board, a draft of the notification 
to be issued shall ‘be published ip the prescribed manner 


and ‘laid on the table of the Legislative 
‘shall not'bé* issued .unless the Legislative | 


‘approves such draft. 


(2) The Local ‘Government may pass “dich ordėrs' as hee 
‘may deem. fit 'As tò ‘the’ transfer or other disposal of the assets and 
ee of a Board whith i is "varied or abolished. - 


a TEO; A Board ghall . ‘consist of. a President and sich ‘pombe . 
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© notification 
Council by regolution 
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commissianers not being less than ia Ror: more than for 
as, the Lodal Government may fix. 

AZ Every, Board shall by such name as the; oer 
corporate and shall have -perpetuat 
d shall by the sid p pame & sue an 
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